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DOCKET NO. M-100, SUB 124
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION
In the Matter of
Investigation of Incentive Programs ) ORDER ADOPTING RULE R1-38
Covered by G. S. 62-140(c) )

BEFORE: Commissioner Allyson K. Duncan, presiding; Commissioners Charles H. Hughes,
Lawrence A. Cobb, and Ralph A. Hunt

APPEARANCES:
For Carolina Power & Light Company:

Len S. Anthony, Associate General Counsel, Carolina Power & Light, P. O. Box
1551, Raleigh, NC 27602-1551

For Duke Power Company:

Robert W. Kaylor, Attorney at Law, Bode, Call & Green, P. O. Box 6338, Raleigh,
NC 27628-6338,;

and
William Larry Porter, Deputy General Counsel, and Mary Lynne Grigg, Attorney at
Law, Duke Power Company, 422 South Church St. (PBO5E),Charlotte, NC 28242-
0001

For Nantahala Power & Light Company:

Edward S. Finley, Jr., Attorey at Law, Hunton & Williams, P. O. Box 109, Raleigh,
NC 27602

For North Carolina Power:

James S. Copenhaver, Senior Regutatory Counsel, North Carolina Power, P. O. Box
26666, Richmond, VA 23261

For North Carolina Electric Membership Corporation:

Thomas K. Austin, Associate General Counsel, North Carolina Electric Cooperatives,
P. O. Box 27306, Raleigh, NC 27611-7306
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For North Carolina Natural Gas Corporation:

Jeffrey N. Surles, Attomey at Law, McCoy, Weaver, Wiggins, Cleveland & Raper,
P.O. Box 2129, Fayetteville, NC 28302-2129

For Pennsylvania & Southern Gas Company:

James H. Jeffties IV, Attorney at Law, Amos and Jeffries, L.L.P., P. O. Box 787,
Greensboro, NC 27402

For Piedmont Natural Gas Company, Inc.:

Jerry W. Amos, Attorney at Law, Amos and Jeffries, LL.P., P. O. Box 787,
Greensboro, NC 27402

For Public Service Company of North Carolina, Inc.:

William A. Davis II and Daniel W. Clark, Attorneys at Law, Tharrington, Smith &
Hargrove, 209 Fayetteville Street Mall, Raleigh, NC 27602

and

J. Paul Douglas, Vice President, Regulatory Counsel and Corporate Secretary, Public
Sesvice Company of North Carolina, Inc., P. O. Box 1398, Gastonia, NC 28503-1398

For the Using and Consuming Public:

A. W. Turmner, and Gisele L. Rankin, Staff Attorneys, Public Staff - North Carolina
Utilities Commission, P. O. Box 29520, Raleigh, NC 27626-0520

For Carolina Utility Customers Association, Inc.:

Sam J. Ervin IV, Attorney at Law, Byrd, Byrd, Ervin, Whisnant, McMahon, and
Ervin, P.A., P. O. Drawer 1269, Morganton, NC 28680-1269

For CIGFUR I & II:

Ralph McDonald, Attorney at Law, Bailey and Dixon, LL.P., P.O. Box 1351,
Raleigh, NC 27602-1351

For Southemn Environmental Law Center:
Oliver A. Pollard III and Jeffrey M. Gleason, Attorneys at Law, Southemn

Environmental Law Center, 201 West Main Street, Suite 14, Charlottesville, VA
22902-5065
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BY THE COMMISSION: The Commission initiated this investigation by Order of February
24, 1994, following a motion by the Public Staff, to determine the types of electric and natural gas
incentive programs that must be submitted for Commission approval under G.S. 62-140(c). The
statute G.S. 62-140(c) provides as follows:

No public utility shall offer or pay any compensation or consideration or
furnish any equipment to secure the installation or adoption of the use of such utility
service except upon filing of a schedule of such compensation or consideration or
equipment to be furnished and [approval] thereof by the Commission, and offering
such compensation, consideration or equipment to all persons within the same
classification using or applying for such public utility service; provided, in considering
the reasonableness of'any such schedule filed by a public utility the Commission shall
consider, among other things, evidence of consideration or compensation paid by any
competitor, regulated or nonregulated, of the public utility to secure the installation
or adoption of the use of such competitor's service. Provided, further, that nothing
herein shall prohibit a public utility from carrying out any contractual commitment in
existence at the time of the enactment hereof, so long as such program does not
extend beyond December 31, 1963. For the purpose of this subséction, "public
utility"” shall include any electric membership corporation operating within this State,
and the terms "utility service” and "public-utility service" shall include the service
rendered by any such electric membership corporation.

The Commission's Order noted uncertainty as to the scope of the statute, and the Commission
provided for comments and reply comments on certain questions pertaining to interpretation of the
statute.

The Commission ordered that the following be deemed parties to the investigation: Public
Service Company of North Carolina, Inc. (Public Service), Piedmont Natural Gas Company, Inc.
(Piedmont), North Carolina Natural Gas Corporation (INCNG), North Carolina Gas Service, Division
of Pennsylvania and Southern Gas Company (Penn and Southern), Duke Power Company (Duke),
Carolina Power & Light Company (CP&L), North Carolina Power (NC Power), Nantahala Power
and Light Company (Nantahala), and North Carolina Electric Membership Corporation (NCEMC).
The Public Staff participated on behalf of the using and consuming public. The Carolina Utility
Customers Association, Inc. (CUCA), the Southern Environmental Law Center (SELC), and the
Carolina Industrial Groups for Fair Utility Rates (CIGFUR) intervened and participated.

Following several extensions of time, initial comments were filed by the parties on or about
October 28, 1994, and reply comments were filed on or about November 18, 1994. In its reply
comments, the Public Staff attached its Proposed Rule R1-38. The Commission issued an Order on
December 9, 1994, finding that the Public Staff's proposed rule provided a focus for further
proceedings and calling for further comments directed primarily to the Public Staff's proposed rule.
Further comments were filed by the parties on or about January 9, 1995.

On March 23, 1995, the Commission issued an Order noting that Duke, CP&L, NC Power,
and Nantahala had submitted their own Proposed Rule R1-38 and calling for a second round of
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further comments focusing on the proposed rule of the electric utilities. The second round of further
comments was filed by the parties on or about April 3, 1995.

The successive rounds of comments brought much agreement among the parties. The focus
of the investigation changed from the questions set out in the February 24, 1994 Order to the
proposed rules submitted by various parties. The parties agreed that a rule should be adopted to
clarify the scope of the statute, and they generally agreed that the statute should be interpreted
broadly. The parties agreed on the basic format of the rule to be adopted: a statement of purpose,
definitions, filing requirements, etc. The Commission therefore finds good cause to adopt Rule R1-38
for the purpose of clarifying and implementing G.S. 62-140(c) as to electric and natural gas utilities.
Rule R1-38 is attached hereto as Appendix A. The Commission received hundreds of pages of
comments in this investigation and cannot address all of them. However, in the remainder of this
order, the Commission will discuss many of the differences among the parties relating to the proposed
rules and explain our decisions on them.

Rule R1-38 begins with a statement of purpose in subsection (a). The Public Staff proposed
that the purpose of the rule be stated as "to establish guidelines for the application of N.C.G.S. § 62-
140(c) to competition between electric and gas utilities that are consistent..." The electric utilities
and certain other parties proposed that the Public Staff’s phrase “to competition between electric and
gas utilities” be changed to “to electric and natural gas utilities.” They wanted to make clear that alt
electric and gas incentive programs are subject to the rule. The Commission agrees with the change.
The main purpose of the subsection is to make clear that telecommunications programs are excluded
from the rule, but the Public Staff's phrase suggests that some electric and gas incentive programs
(those dealing with competition) are subject to the rule while other electric and gas incentive
programs are not.

Rule R1-38 defines terins in subsection (b). The definition of “consideration™ was in dispute.
This definition significantly impacts the scope of the statute and the rule. The Public Staff proposed
the following definition: :

"Consideration" means anything of economic value paid, given or offered to any
person by a Public Utility (regardless of the source of the "consideration") including,
but not limited to: payments to manufacturers, builders, or appliance dealers; cash
rebates or discounts on equipment/appliance sales, leases, or service installation;
equipment/appliances sold below fair market value or below their cost to the Public
Utility; studies on energy usage or model homes; low interest loans; or payment of
trade show or advertising costs.

Several issues were raised as to this definition.

The electric and gas utilities and CUCA proposed expanding the Public Staff’s phrase
“payments to manufacturers, builders, or appliance dealers” to “payments to manufacturers, builders,
equipment dealers, contractors including HVAC contractors, electricians, plumbers, engineers,
architects, and/or homeowners or owners of multiple housing units or commercial establishments.”
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They argued that the Public Staff's phrase might allow loopholes and that all who make decisions that
influence customer fuel choice should be included. The Commission agrees with the broader phrase.

The Public Staffs proposal included “studies on energy usage” in this definition. The electrics
utilities' proposed rule did not. Some gas companies also argued that energy audits should not be
regarded as consideration requiring Commission approval. CUCA commented that it depends on the
purpose of the audit: many audits look for inefficiencies in the use of energy andthese could affect
energy decisions and should be subject to the statute; others are undertaken only to resolve billing
disputes. As the Commission understands the Public Staff's proposal, the Public Staff would not
regard checking a meter or an appliance malfunction as an audit. As we understand it, the Public
Staff is concemed with lengthy studies of commercial or industrial energy usage with
recommendations as to how customers can save money on utility bills. Such audits are of value and
should be subject to the statute; otherwise, they could be administered in a discriminatory way. The
Commission will regard such studies of energy usage as consideration subject to the rule.

The Public Staff's proposal included expenditures on builders’ model homes. In Docket No.
E-100, Sub 71, a related docket dealing with competition between electric and natural gas utilities,
the electric utilities and Public Service agreed that expenditures on model homes "are advertising and
not subject to filing requirements under N.C.Gen.Stat. §62-140(c). However, such expenditures
should be reasonable under the circumstances, considering the size of the market to be reached by
the promotion and the anticipated number of potential buyers..." The Commission cannot accept their
agreement for purposes of our Rule R1-38. We believe that model home expenditures are the type
of consideration that causes much of the controversy shown in this docket and that they should be
subject to the approval requirements of G.S. 62-140(c). Even the agreement in the related docket
would place limits of reasonableness on such expenditures, and the best way to enforce such a limit
is to make the expenditures subject to the rule.

The Public Staff's proposal included trade show costs and advertising costs as consideration.
The electric utilities' proposed rule left out such costs and specifically excluded “reasonable business
entertainment, meals, seminars and sponsorship of entertainment [at] industry trade shows and
conventions, and other items of nominal value.” Piedmont's proposal also excluded “payments made
in sponsorship of local, regional, or state realtor, ASHRAE, home builder and HVAC association
dinners, seminars and entertainment functions,” and Piedmont wanted a blanket exception for “meals,
entertainment, favors and educational functions where the cost per person or favor is less than $160."
CUCA argued that these are the very things that cause controversy and should give the Commission
most concern. CUCA did not object to exempting items that cost less than $30 apiece. Penn and
Southemn believed that a de minimis exclusion should be made for promotional activities that involve
“no direct effort at influencing fuel choices for specific applications or locations.” The Commission
agrees with the Public Staff and CUCA that these types of expenditures are consideration subject to
the statute and our Rule R1-38. Webelievethat some sort of de minimis exception should be made,
but we believe that the proposals of the electric utilities and Piedmont go too far. We have fashioned
a de minimis exception, but we wish to make clear that this exception must not be used to circumvent
the language of our rule including trade show and advertising costs as consideration requiring
Commission approval. The exception is intended to apply only to favors and activities of nominal
value not directed at specific fuel choice decisions.

5
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The electric utilities proposed changing the Public Staff’s reference to “low interest loans”
to “interest rates on loans that are below the short term cost of debt to the Public Utility at the time
of'the loan.” CUCA proposed “low interest loans, defined as loans at an interest rate lower than that
available to the person to whom the proceeds of the loan or loans are made available.” The
Commission finds the Public Staff’s phrase too vague. By focusing on the customer’s altematives,
CUCA’s phrase defines the type of loan that provides an incentive to the customer. The Commission
finds it to be an improvement and we have adopted it. The utility, in the course of designing its
offering, will no doubt research the alternatives available to customers and will be in a position to
know if its interest rate is lower than that otherwise available.

Subsection (c)1 of the rule deals with the scope of the statute in terms of the programs that
must be approved, who funds them, and who offers them. The Public Staff proposed the following
language, which we have adopted with minor changes:

Application of Rule. Prior to a Public Utility implementing any Program, the purpose
or effect of which is to directly or indirectly alter or influence the decision to use the
Public Utility’s service for a particular end-use or to directly or indirectly encourage
the installation of equipment that uses the Public Utility’s service, the Public Utility
shall file for.and obtain Commission approval.

Whether a Program is offered at the expense of the Public Utility’s shareholders,
ratepayers or a third party shall not affect the filing requirements under this rule.

A Public Utility shall file for approval all Programs to Offer Consideration which are
administered, promoted or funded by the Public Utility’s subsidiaries, affiliates and/or
unregulated divisions or businesses where the Public Utility has control over the entity
offering or is involved in the Program and an intent or effect of the Program is to
adopt, retain, or increase the use of the Public Utility’s services.

This subsection makes clear that the source of funding for a particular program otherwise
subject to the rule—whether shareholder or ratepayer, whether utility or non-regulated division--does
not affect the Commission's jurisdiction. Public Service argued that there is no basis for Commission
approval if incentive programs are funded with shareholder money. It argued that the statute is
implicitly based on use of ratepayer money and that “promotional activities furided by shareholders
are a part of the unregulated competitive market...” and should not be reviewed by the Commission.
All other parties disagreed; they argued that there is no basis for such a distinction in the language
of'the statute, that incentives and promotional programs affect utility rates and ratepayers regardless
of the source of funding, and that the harm from unfair discrimination is the same regardless of
funding. For example, parties commented, “It would be too easy to circumvent the statute if it were
interpreted to permit such distinctions” and “If PSNC’s logic were correct, the very programs the
statute was enacted to oversee would not require Commission approval.” The Commission cannot
agree with Public Service’s interpretation. We find no justification in the statute for its position.



Piedmont and NCNG proposed two changes to the very last line of subsection {c)1 as quoted
above, and the electric utilities agreed with their proposals. First, they objected to the word “retain”
as contrary to the statute. The statute says “secure the installation or adoption of the use of such
utility service™ and they would change “retain” to “secure.” Second, they proposed the phrase “use
of the Public Utility’s public utility service” to make clear that non-regulated activities do not require
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approval. The Commission has made these two changes.

Next, subsection (c)2 of'the rule provides what an application for approval of a program must

include. The filing requirements proposed by the Public Staff were:

@

(it)

(iii)

@iv)

™)
(vi)

Cover Page, The Public Utility shall attach to the front of an application a
cover sheet, generally describing the Program, the Consideration offered,
anticipated total cost of the Program, the source and amount of funding
proposed to be used, proposed classes of persons to whom it will be offered
and duration of the Program.

Description. A detailed description of the Program, its duration, purpose,
estimated number of participants, and impact on the Public Utility’s general
body of customers and the Public Utility.

Cost. The estimated total and per unit cost for the Program to the Public
Utility, reported by type of expenditure (e.g., direct payment, rebate,
advertising) and the planned accounting treatment for those costs. A
statement of the effect, if any, that the Program is expected to. have on
customer use of the Public Utility's service. If the Public Utility proposes to
place any costs to be incurred in a deferred. account for possible future
recovery from its customers, it shall disclose the same and provide an estimate
of each cost to be deferred. The Public Utility shall describe, in‘detatl, all
other sources of monies to be used including the name of the source, the
amount provided and the reasons the third party is providing the money.
Conditions of Propram, The type and amount of Consideration and how and
to whom it will be offered or paid including schedules listing the
Consideration to be offered, a list of those who will use the Public Utility's
service, and other infonnation on the availability and limitations (who can and
cannot participate) of the Consideration. The Public Utility shall describe any
service limitations or conditions it imposes on customers who do not
participate in the Program.

Economic Justification. Economic Justification for the Program including the
results of all cost-effectiveness tests.

Communications, Detailed cost information on the amount the Public Utility
anticipates will be spent on communications materials related to the Program
and such cost shall be included in the Commission's consideration of the total
cost of the Program and whether the total cost of the Program-is reasonable
inlight of the benefits. To the extent available the Public Utility shall include
examples of all communication materials to be used in conjunction with'the
Program.
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(vii) Other. Any other information the Public Utility believes is relevant to the
application including information on competition faced by the Public Utility.

In subsection (c)2(iv), Piedmont proposed changing the phrases “whom it will be offered or
paid” and “those who will use...” to “the class of customers...” in order to make it clear that the utility
does not have to list individual customers by name. CUCA pointed out that this change would
eliminate programs in which consideration is paid to third parties such as builders, which are a source
of much controversy. The Commission finds that the original language should be kept, but we do not
intend to require individual customers receiving consideration to be named in the application.

The electricutilities proposed changing the phrase "all cost-effectiveness tests" in subsection
(c)2(v) to “appropriate cost effectiveness tests.” NCNG wanted to add to this requirement “a
description of any adverse impact on peak load of the Program in light of other anticipated growth.”
The Commission has adopted the first change, but not the second. Both decisions are made in an
effort to achieve a rule of universal application. In a particular case, other matters not required in the
application may be explored by discovery.

Subsection (c)2(vi) requires applications for approval of programs to include information on
the advertising that will be used to promote the program, including copies of ads “to the extent
available.” This was the Public Staff's proposal. The electric utilities wanted to eliminate this
requirement. The electrics argued that information on advertising costs is already required by
subsection (c)2(jii), that ads are not developed far enough in advance to be filed with the application,
and that ads often change during the course of a program. Piedmont and NCNG wanted to
strengthen the requirement. They wanted ads to be filed with the Commission to “deter the use of
false or misleading information in promotional materials.” At one point, NCNG wanted the
Commission to review ads before they could be used; in its latest filing, NCNG proposed that ads
making an economic comparison between two utilities be filed “for informational purposes only,”
together with'supporting workpapers. CUCA wamed that the Commission should not put itself in
the position of judging competing utility ads. The Commission concludes that the Public Staff's
proposal strikes an appropriate balance and should be adopted.

Subsection (d) deals with the procedures for handling applications, and there was considerable
disagreement here. The Public Staff and the electric utilities proposed very different procedures. The
Public Staff's proposal was more detailed while the electric utilities’ proposal was more general. Both
tried to avoid undue delay, but they saw different ways to do it. For example, the electric utilities
allowed competing utilities 30 days to intervene; the Public Staff said 14 days is enough but set up
atwo-step intervention process, a 14-day deadline for competing utilities and a later deadline for non-
utilities. The Public Staff said that non-utilities may not have reason to intervene until they see a
competing utility’'s comments. CUCA liked the two-step intervention process, but suggested that
utilities be given 30 days to intervene rather than 14. Further, CUCA felt that the Public Staff's
proposal did not give adequate guidance for non-utility intervenors and it proposed its own language
(1) providing that non-utilities may intervene up to 10 days before the hearing if a program is
scheduled for hearing, but (2) providing that non-utilities may intervene at any time before a program
is approved if no hearing is scheduled, and (3) requiring the Commission to set a specific deadline for
non-utility interventions when no competing utility intervenes. SELC agreed with CUCA. Piedmont
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proposed automatic intervenor status for competing utilities and allowing 15 days for utility
intervenors to comment and others to petition for intervention. As another example of their
differences, the Public Staff's proposal required an intervening competing utility to show that a
proposed program would have an “unfair and significantly detimental impact” while the electric
utilities suggested the traditional Rule R1-19 intervention standard. Piedmont opposed the Public
Staff's requirement because it would impose a higher standard for intervention and require competing
utilities to claim adverse impacts before they have time to investigate,. CUCA did “not strenuously
object” to the Public Staff's requirement, but did “not object” to deleting it either. Utilities expressed
concern over the time it will take to get programsapproved. They fear that interventions may delay
programs for months and that they won’t be able to match the promotions of non-utility competitors
fast enough. The Public Staff conceded that approvals will take longer, but said “the process can
work™ and applications can still be considered at Monday Commission Staff Conferences if no
interventions are filed. The electric utilities argued that their proposed procedures are better because
they provide a shorter time frame.

The Commission has carefully studied the proposals and comments with respect to the
appropriate procedures for processing applications. We appreciate the Public Staff's efforts, but we
are trying to achieve a rule of universal application and we feel that the more general procedures
suggested by the electric utilities will better serve that purpose. We have made one change in the
electric utilities' proposal. They specifically provided in the rule that existing unapproved programs
must ‘be filed for approval within 60 days. The Public Staff agreed, but didn’t put that in their
proposed rule. At one point, NCNG proposed that all.current programs be filed for Commission
review and approval following adoption of a rule. The Commission believes that existing unapproved
programs should be submitted for approval pursuant to the requirements of the rule. We find it more
appropriate to impose this requirement by the present order, rather than include it in the rule itself.
The Commission will require such filings within 60 days, unless an extension is requested and allowed
within that time. The rule shall be effective for applications filed after its adoption; pending
applications need not be refiled to comply with the requirements of the rule,

Finally, subsection (e) of the rule sets out four standards that will be considered in passing on
applications. The Commission notes that these standards are not intended as comprehensive. The
Comumission has a similar matter under consideration in Docket No. E-100, Sub 71 and we will not
attempt to incorporate the decisions in that docket into the present rule. That is not necessary. The
purpose of this investigation and of this rule is to establish what incentive programs must be
submitted for approval, rather than what programs will in fact be approved. The standards in the rule
are intended as a departure, a statement of basic principles to be administered along with other
policies of the Commission. We have amended this subsection to clarify that the standards apply to
changes to an existing program as well as to new programs. Otherwise; we have adopted the
standards proposed by the Public Staff.

Finally, NCNG proposed a subsection (f) with two additional provisions. One would have
stated that the Commission will "not approve a Program which promotes wasteful expenditures on
competition between Public Utilities at ratepayers' expense and is coatrary to the public policy of this
State..." We find such a provision unnecessary in light of subsection (e)3 just adopted. NCNG's
other provision would have required advertisements for incentive programs to include statements of
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whether ratepayer monies are being used to fiind the programs. NC Power objected that such
language might give a false impression and might discourage customers from participating in
programs. The Commission will not adopt NCNG's proposal. We note the existing requirements of
Commission Rule R12-13(b) as to political and promotional advertising defined in Rule R12-12 and
other nonutility advertising.

Though not pointed out by any party, the Commission notes our existing Rule R8-33(d),
which generally requires electric membership corporations "proposing to pay any compensation or
consideration or to furnish any equipment to secure the installation or adoption of electric service"
to file with the Commision pursuant to G.S. 62-140(c): We further note that the present Rule R1-38
applies to electric membership corporations, as provided by the definition in subsection (b)4, and that
it therefore serves to compliment Rule R8-33(d) as to electric membership corporations.

IT IS, THEREFORE, ORDERED as follows:

1. That Commission Rule R1-38, attached hereto as Appendix A, should be, and the same
hereby is, adopted effective for applications filed after the date of this Order, and

2. That existing incentive programs which are within the scope of Commission Rule R1-38
but have not previously been filed and approved by the Commission shall be filed for Commission
approval pursuant to the provisions of this rule and- such filings shall be made within sixty:(60) days
from the date of this Order unless an extension of time is requested and approved within that time.

ISSUED BY ORIER OF THE COMMISSION.
This the 24th day of October 1995.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Gail L. Mount, Deputy Clerk

APPENDIX A
R1-38. Incentive Programs for Electric and Natural Gas Utilities.

(@)  Purpose. The purpose of this rule is to establish guidelines for the application of N.C.G.S.
§ 62-140(c) to electric and natural gas utilities that are consistent with the directives of that
statute and consistent with the public policy of this state set forthin N.C.G.S. § 62-2.

(b)  Definitions As used in this rule, the following definitions shall apply:

1. "Consideration" means anything of economic value paid, given or offered to any
person by a Public Utility (regardless of the source of the "consideration") including,
but not limited to: payments to manufacturers, builders, equipment dealers,
contractors including HVAC contractors, electricians, plumbers, engineers, architects,
and/or homeowners or owners of multiple housing units or commercial
establishments; cash rebates or discounts on equipment/appliance sales, leases, or

10
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service installation; equipment/appliances sold below fair market value or below their
cost to the Public Utility; low interest loans, defined as loans at an interest rate lower
than that available to the person to whom the proceeds of the loan are made available;
studies on energy usage; model homes; and payment of trade show or advertising
costs. Excepted from the definition of "consideration" are favors and promotionai
activities that are de minimis and nominal in value and that are not directed at
influencing fuel choice decisions for specific applications or locations,

"Program" means any Public Utility action or planned action which involves offering
Consideration.

"Person" means the same as defined in N.C.G.S. § 62-3(21).

"Public Utility" means for the purposes of this rule the same as defined in N.C.G.S.
§ 62-3 including N.C.G.S. §62-3(23)(a)(1) and (c). Pursuant to N.C.G.S. § 62-140,
the term Public Utility as used in this rule includes electric membership corporations.

(c)  Filing for Approval,

1.

Application of Rule. Prior toa Public Utility implementing any Program, the purpose
or effect of which is to directly or indirectly alter or influence the decision to use the
Public Utility’s service for a particular end-use or to directly or indirectly encourage
the installation of equipment that uses the Public Utility’s service, the Public Utility
shall file for and obtain Commission approval.

Whether a Program is offered at the expense of the Public Utility’s shareholders,
ratepayers or a.third party shall not affect the filing requirements under this rule.

A Public Utility shall file for approval all Programs to offer Consideration which are
administered, promoted or funded by the Public Utility’s subsidiaries, affiliates and/or
unregulated divisions or businesses where the Public Utility has control over the entity
offering or is involved in the Program and an intent.or efféct of the Program is to
adopt, secure, or increase the use of the Public Utility’s public utility services.

Filing Requirements. Each application for the approval of a Program shall include the
following:

Cover Page. The Public Utility shall attach to the front of an application
a cover sheet generally describing the Program, the Consideration to be
offered, anticipated total cost of the Program, the source and amount of
funding proposed to be used, proposed classes of persons to whom it will
be offered, and the duration of the Program.

11



(d)

(i)

(iii)

@iv)

W)

(v)

(vii)

Procedure

1. Service and Response, The Public Utility filing for approval of a Program shall serve a
copy of'its filing on the electric or gas Public Utilities operating within the filing Public
Utility’s certificated territory, the Public Staf, the Attorney General and any other party
that has notified the Public Utility in writing that it wishes to be served with copies of all
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Description, A detailed description of the Program, its duration, purpose,
estimated number of participants, and impact on the Public Utility's
general body of customers and the Public Utility.

Cost. The estimated total and per unit cost for the Program to the Public
Utility, reported by type of expenditure (e.g., direct payment, rebate,
advertising) and the planned accounting treatment for those costs. A
statement of the effect, if any, that the Program is expected to have on
customer use of the Public Utility's service. If the Public Utility proposes
to place any costs to be incurred in a deferred account for possible future
recovery from its customers, it shall disclose the same and provide an
estimate of each cost to be deferred. The Public Utility shall describe, in
detail, all other sources of monies to be used including the name of the
source, the amount provided, and the reasons the third party is providing
the money.

Conditions of Program. The type and amount of Consideration and how
and to whom it will be offered or paid including schedules listing the
Consideration to be offered, a list of those who will use the Public Utility's
service, and other informasion on the availability and limitations (who can
and cannot participate) of the Consideration. The Public Utility shall
describe any service limitations or conditions it imposes on customers who
do not participate in the Program.

Economic Justification, Economic justification for the Program including
the results of appropriate cost-effectiveness tests.

Communications. Detailed cost information on the amount the Public
Utility anticipates will be spent on communication materials related to the
Program and such cost shall be included in the Commission's
consideration of the total cost of the Program and whether the total cost
of the Program is reasonable in light of the benefits. To the extent
available, the Public Utility shall include examples of all communication
materials to be used in conjunction with the Program.

Other. Any other information the Public Utility believes relevant to the

application, including information on competition faced by the Public
Utility.

12
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such filings that involve the provision of Consideration. Those served, and others learning
of the application, shall have thirty (30) days from the date of filing in which to seek
intervention pursuant to Commission Rule R1-19 or file a protest pursuant to Commission
Rule R1-6. The filing Public Utility shall have the opportunity to respond to such
petitions or protests within ten (10) days of their filing. If any party granted intervention
requests a hearing or otherwise raises a material issue of fact, the Commission may, in its
discretion, set the matter for hearing.

2. Notice and Schedule. If the application is set for hearing, the Commission shall require
such notice as it deems appropriate and shall establish a procedural schedule for prefiled
testimony and rebuttal testimony after a discovery period of at least 45 days. Where
possible, the hearing shall be held within ninety (90) days from the application filing date.

(e) Scope of Review.
In considering whether to approve in whole or in part a Program or changes to an existing
Program, the Commission may consider any other information it determines to be relevant,
including, but not limited to, the following issues:

1. Whether the Program unreasonably discriminates among persons receiving or applying
for the same kind and degree of service;

2. Evidence of consideration or compensation paid by any competitor, regulated or
unregulated, of the Public Utility to secure the installation or adoption of the use of such
competitor's services;

3. Whether the Program promotes unfair or destructive competition or is inconsistent with
the public policy of this State as set forthin N.C.G.S. § 62-2; and

4. Whether the Program encourages energy efficiency and its impact on the peak loads and
load factors of the filing Public Utility.

DOCKET NO. M-100, SUB 125

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Revision of Rule R1-25 to Require Computer ) ORDER AMENDING
Diskette Filings of Proposed Findings of Fact, ) RULE R1-25(c)
Conclusions of Law, and Briefs )

BY THE COMMISSION: Commission Rule R1-25 requires the parties of record in formal
proceedings to file, upon request of the presiding Commissioner or Hearing Examiner, proposed
findings of fact, conclusions of law, and briefs on all issues. The Commission finds good cause to
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amend and revise Rule R1-25(c) to also require the parties to file-a computer diskette containing a
copy of their proposed findings of fact, conclusions of Jaw, and briefs in addition to the required
number of paper copies.

IT IS, THEREFORE, ORDERED as follows:

1. That Commission Rule R1-25(c) be, and the same is hereby, amended effective the date
of this Order to read as follows:

(c) Copies Required. -- Rule R1-5, subsection (g) shall apply to the filing of briefs, proposed
findings of fact, and conclusions of law. In addition, the parties shall also file.a copy of their
briefs, proposed findings of fact, and conclusions of ]Jaw on a MS-DOS formatted 3.5 inch
computer diskette containing noncompressed files created in WordPerfect, Word or an ASCII
Text format. The Commission may waive the computer diskette filing requirement for good
cause shown.

2. That the Chief Clerk shall serve a copy of this Order on the Public Staff, the Attorney
General, the Carolina Utility Customers Association, Inc., the Carolina Industrial Groups for Fair
Utility Rates I and II and all electric, natural gas, telephone, water and sewer utilities operating in
North Carolina pursuant to certificates of public convenience and necessity issued by this
Commission.

ISSUED BY ORDER OF THE COMMISSION.
This the 7th day of March 1995.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk
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DOCKET NO. E-100, SUB 64A
DOCKET NO. E-100, SUB 71

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

DOCKET NO. E-100, SUB 64A

In the Matter of
Request by Duke Power Company for
Approval of a Food Service Program

DOCKET NO. E-100, SUB 71

In the Matter of
Investigation of the Effect of Electric IRP and
DSM Programs on the Competition between
Electric Utilities and Natural Gas Utilities )

)
)
;
)  ORDER ADOPTING GUIDELINES
)
)
)
)

HEARD: Commission Hearing Room, Dobbs Building, 430 North Salisbury Street, Raleigh,
North Carolina 27602 on December 6 - 8, 1994 and December 19 - 20, 1994

BEFORE: Commissioner Allyson K. Duncan, presiding; Commissioners William W. Redman,
Jr., Charles H. Hughes, Laurence A. Cobb, Ralph A. Hunt and Judy Hunt

APPEARANCES:
For Carolina Power & Light Company:

Len S. Anthony, Associate General Counsel, Carolina Power & Light, P, O. Box 1551,
Raleigh, NC 27602-1551

For Duke Power Company:

Robert W. Kaylor, Attorney at Law, Bode, Call & Green, P. O. Box 6338, Raleigh, NC
27628-6338,

and

Mary Lynne Grigg, Attorney at Law, Duke Power Company, 422 South Church St.
(PBOSE),Charlotte, NC 28242-0001

For Nantahala Power & Light Company:

Edward S. Finley, Jr., Attomey at Law, Hunton & Williams, P. O. Box 109, Raleigh, NC
27602
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For North Carolina Power:

James S. Copenhaver, Senior Regulatory Counsel, North Carolina Power, P. O. Box
26666, Richmond, VA 23261

For North Carolina Natural Gas Corporation:

Jeffrey N. Surles, Attorney at Law, McCoy, Weaver, Wiggins, Cleveland & Raper, P.O.
Box 2129, Fayetteville, NC 28302-2129

For Pennsylvania & Southern Gas Company:

James H. Jeffries IV, Attormey at Law, Amos and Jeffries, L.L.P., P.. O. Box 787,
Greensboro, NC 27402

For Piedmont Natural Gas Company, Inc.:

Jerry W. Amos, Attorney at Law, Amos and Jeffries, L.L.P., P. O. Box 787, Greensboro,
NC 27402

For Public Service Company of North Carolina, Inc.:

William A. Davis II and Daniel W. Clark, Attorneys at Law, Tharrington, Smith &
Hargrove, 209 Fayetteville Street Mall, Rateigh, NC 27602

For the Using and Consuming Public:

A. W. Tumer, and Gisele L. Rankin, Staff’ Attorneys, Public Staff - North Carolina
Utilities Commission, P. O, Box 29520, Raleigh, NC 27626-0520

For Carolina Utility Customers Association, Inc.:

Sam J. Ervin IV, Attorney at Law, Byrd, Byrd, Ervin, Whisnant, McMahon, and Ervin,
P.A, P. O. Drawer 1269, Morganton, NC 28680-1269

For CIGFURI & II:

Ralph McDonald, Attorney at Law, Bailey and Dixon, L.L.P,, P.O. Box 1351, Raleigh,
NC 27602-1351

For Southern Environmental Law Center:

Oliver A. Pollard III and Jeffrey M. Gleason, Attorneys at Law, Southern Environmental
Law Center, 201 West Main Street, Suite 14, Charlottesville, VA 22902-5065
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BY THE COMMISSION: By letter filed with the Commission on December 20, 1993, Duke
Power Company ("Duke") requested Commission approval of a proposed Food Service Program to
encourage the installation of qualifying electric food preparation equipment in commercial kitchens.
The program was designed to provide incentives in the form of payments or services to participants
to effect the installation of the more efficient electric equipment. Duke asserted that the program was
determined to be cost-effective within the current Integrated Resource Planning (IRP) cycle and that
the program will result in improved customer food preparation efficiency and improved operation of
Duke's generating system. Duke did not seek deferral of costs associated with the program.

On February 4, 1994, Piedmont Natural Gas Company, Inc. ("Piedmont") filed a Protest and
a Request for Evidentiary Hearing. Piedmont asserted that Duke could not compete with natural gas
on a level playing field and was, therefore, seeking to pay commercial establishments to use
electricity. Piedmont asserted that no record existed to support approval of the program and, further,
Piedmont asked the Commission to schedule an evidentiary hearing.

Also on February 4, 1994, Public Service Company of North Carolina, Inc. ("Public Service")
filed a Petition to Intervene and Protest. Public Service stated that Duke's proposal is a “preference”
under North Carolina General Statute § 62-140(a) and an "incentive" program under G.S. § 62-
140(c), and that Duke's IRP process should not shield the proposal from the requirements of G.S. §
62-140,

The Commission scheduled an evidentiary hearing by Order dated February 24, 1994 in Docket
No. E-100, Sub 64A for approval of its proposed Food Service Program. Piedmont and Public
Service were allowed to intervene in Docket No. E-100, Sub 64A. By the same February 24, 1994,
Order, the Commission initiated a broader investigation in the newly established Docket No. E-100,
Sub 71 to consider the effect of electric IRP and Demand Side Management (DSM) programs on the
competition between electric utilities and natural gas utilities. The Commission scheduled the matter
for hearing and designated the following as parties: Public Staff, Duke, Carolina Power & Light
Company ("CP&L"), North Carolina Power ("N.C. Power"), Piedmont, Public Service, North
Carolina Natural Gas Corporation ("NCNG"), and North-Carolina Gas Service (which is a division
of Pennsylvania & Southemn Gas Company). Southemn Environmental Law Center ("SELC), Carolina
Industrial Groups for Fair Utility Rates (CIGFUR I and II) and Carolina Utility Customers
Association ("CUCA") intervened in Docket No. E-100, Sub 71,

The Commission's February 24, 1994 Order specified that, as to Duke's proposed Food Service
Program, interested parties should file testimony as applicable addressing;: (1) what standards (i.e.,
unfair competition standards, IRP standards, G.S. §62-140(a) standards, or G.S. § 62-140(c)
standards) should be applied to Duke's proposal; and (2) what facts either support or oppose approval
of the program. As to the broader investigation in Docket No. E-100, Sub 71, the parties were urged
to file testimony as applicable on the following issues:

All parties - If an electric DSM program is found to promote energy efficiency,

what additional criteria, if any, should the Commission consider in
deciding whether to approve the program?
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Natural gas utilities - What specific DSM program(s) and/or what specific feature(s) of a
DSM program constitute unfair competition between electric utilities
and natural gas utilities, and why?

Electric utilities - How does offering incentives to developers to build all-electric homes
advance the goals of energy efficiency?

Describe the nature and list the amount of advertising, including
comparative advertising, which has been deferred pursuant to a DSM
cost deferral stipulation with the Public Staff, or which a company is
booking as a DSM expense.

Explain why this advertising is reasonable in light of the anticipated
economic benefits of the DSM programs being promoted.

On July 13, 1994, the Commission issued an order in Docket No. E-100, Sub 71, expanding
the scope of the investigation to include a commensurate investigation of the effect of gas sales,
promotional programs and efficiency measures programs on the competition between electric utilities
and natural gas utilities. The July 13, 1994, order directed the testimony of the parties to address the
additional issues, as applicable, incorporated into the investigation. (I.e., both gas and electric utilities
were to file testimony regarding DSM programs that constitute unfair competition, and both were
to address the issue of how offering incentives to developers of all-electric or all-gas programs
advance the goals of energy efficiency.)

The schedule of the proceedings was deferred several times at the request of various parties
before the evidentiary hearing began on December 6, 1994.

At the hearing, Duke Power Company presented the direct and rebuttal testimony and exhibits
of H. Ed Emst, Jr., Manager, Energy Products Planning, Duke Power Company; Ronald L. Gibson,
Vice President, Marketing and Customer Planning, Duke Power Company, and Dr. Robert M. Spann,
Vice President of Charles River Associates (also testifying on behalf of CP&L).

In addition to the testimony of Dr. Robert M. Spann, CP&L presented the direct and rebuttal
testimony and exhibits of B. Mitchell Williams, Manager of Demand-Side Management and Retail
Pricing, CP&L.

Southern Environmental Law Center presented the direct and rebuttal testimony and exhibits
of John J. Plunkett, Senior Vice President, Resource Insight, Inc.

N.C. Power presented the direct and rebuttal testimony and exhibits of Mary C. Doswell,
Manager, Energy Efficiency Planning, Virginia Electric and Power Company (operating in North
Carolina as N.C. Power).

Piedmont Natural Gas Company presented the direct and rebuttal testimony and exhibits of
Ranelle Q. Warfield, Director, Marketing, Piedmont Natural Gas Company.
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Public Service Company of North Carolina, Inc. presented the direct and rebuttal testimony and
exhibits of Franklin H. Yoho, Senior Vice President - Marketing and Gas Supply, Public Service
Company of North Carolina, Inc.

North Carolina Natural Gas Corporation presented the direct testimony and exhibits of Gerald
A Teele, Senior Vice President and Chief Financial Officer, North Carolina Natural Gas Corporation.

Pennsylvania & Southern Gas Company (“P&S") presented the direct testimony and exhibits
of Michael P. Noone, Coordinator of Marketing and Public Relations, Pennsylvania & Southern Gas
Company.

Nantahala Power & Light Company (“Nantahala™), a wholly owned subsidiary of Duke,
appeared at the hearings but did not offer any witnesses.

The five days of hearings in December, 1994, were followed by filing of briefs and proposed
orders in March 1995, On March 14, 1995, CP&L, Duke, N.C. Power, Nantahala, and Public
Service filed a joint Memorandum of Understanding, which they characterized as a framework for
the Commission to resolve the issues presented in Docket Nos. E-100, Subs 71-and 64A. Reply
comments were filed by the parties on or before March 30, 1995, addressing the Memorandum of
Understanding or the proposed orders or briefs of other parties.

Based on the testimony and exhibits offered at the hearing, the comments and reply comments
filed by the parties, and the entire record in this matter, the Commission now makes the following:

FINDINGS OF FACT AND CONCLUSIONS

1.  CP&L, Duke, Nantahala, N.C. Power, NCNG, P&S, Piedmont, and Public Service are
public utilities subject to the jurisdiction of the North Carolina Utilities Commission.

2.  The general statutes of North Carolina require in G.S. § 62-140(c) that Commission
approva] must be obtained if a public utility shall offer or pay any “compensation” or “consideration”
or fumish any equipment to secure the installation or adoption of the use of such utility's service.

3.  The procedural issues before the Commission herein relate to-the types of incentives that
qualify as “compensation” or “consideration” pursuant to G.S. § 62-140(c) and that cannot be offered
by a utility without first obtaining approval by the Commission. The procédural issues are to be
resolved in Docket No. M-100, Sub 124, by the adoption of a rule interpreting G.S. § 62-140(c).

4.  The substantive issues before the Commission herein relate to what a utility must
demonstrate in order to obtain Commission approval of a program involving incentives subject to
G.S. § 62-140(c) and whether the program should be paid for by the utility’s ratepayers or by its
shareholders. The substantive issues are to be resolved herein.

5.  Inthis proceeding, the gas utilities generally objected to electric utility programs that:
(1) give incentives to customers to influence the customers’ choice of fuef; (2) give incentives to third
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parties who are not end users but who still influence the customers’ choice of fuel; (3) exclude gas
from structures as a condition for receiving incentives; and (4) build electric load at the expense of
natural gas load.

6.  The matter of the relative efficiency of electricity versus natural gas under various
scenarios (space heating alone, space heating plus A/C, etc.) cannot now be resolved herein. A better
approach at this time would be to determine the acceptability of incentive programs herein based on
the energy efficiency of electricity alone or of natural gas alone, as applicable.

7. The criteria for determining whether or not to approve an electric DSM program pursuant
to G.S. § 62-140(c) should not include consideration of the impact of an electric DSM program on
the sales of natural gas, or vice versa.

8.  Electric or gas DSM programs that do not involve incentives but are to be paid for by
ratepavyers should be evaluated in general rate cases or similar proceedings, as appropriate, in
accordance with criteria typically used by the Commission in such cases.

9.  The Commiission should not seek to regulate the details of advertising content (other than
whether or not such advertising is promotional in character). A better approach would be for the
parties to seek relief in advertising disputes either from the courts or in formal proceedings before the
Commission that deal with specific issues on a case-by-case basis.

10. The Commission should not seek to re-visit in this proceeding the issue of deferred
accounts for electric DSM programs, or the issue of promotional advertising addressed in the last
Public Service rate case.

11. Incentives to developers to build all-electric homes or to promote the use of natural gas
advance the goals of energy efficiency and help reduce peak demand by promoting efficient utilization
of energy through the use of end user equipment which exceeds federal and state efficiency standards
and through the more efficient, year-round use of utility equipment.

12. The Commission should adopt the guidelines proposed in the Memorandum of
Understanding filed herein, with some modifications as described herein, to govern certain aspects
of the.disputes between the electric utilities and the natural gas utilities in this proceeding.

13.  To obtain Commission approval of a new or existing residential or commercial program
involving incentives per Rule R1-38, the sponsoring utility must demonstrate that the program is cost-
effective for its ratepayers.

14, Ifa program involves an incentive paid to a “third party” that affects the decision to install
electric or natural gas service, the Commission may generally find such a program is not promotional
if the sponsoring utility demonstrates that the incentive will encourage construction of dwellings and
installation of appliances that are more energy efficient than required by state and/or federal building
codes or appliance standards, and that the program is cost effective.
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15. Electric and gas utilities may continue to promote and pay incentives for all-electric and
all-gas structures respectively, provided such programs are-approved by the Commission. However,
such programs may not require a builder to agree to: (a) build a minimum number or percentage of
all-gas or all-electric structures in a given subdivision development or in total; or (b) build any type
of structure (gas or electric) in a given subdivision development; or (c) advertise that the builder is
exclusively an all-gas or all-electric builder either for a particular subdivision or in general.

16. Promotional literature offering energy-efficient mortgage discounts shall explain that the
structures financed under the program need not be all-electric or all-gas.

17. Duke’s proposed Food Service Program should be modified to include a definition of
qualifying equipment and of conventional equipment, and is subject to approval in accordance with
the guidelines adopted herein.

DISCUSSION OF FINDINGS OF FACT AND CONCLUSIONS NOS. 1 THROUGH 10

CP&L, Duke, Nantahala, N.C. Power, NCNG, P&S, Public Service, and Piedmont are duly
organized public utilities operating under the laws of the State of Nosth Carolina and subject to the
jurisdiction of the North Carolina Utilities Commission.

The North Carolina General Statutes give the Commission the general power and authority to
supervise and control the public utilities of the state, as may be necessary to carry out the laws
providing for their regulation, and they give the Commission such other powers and duties as may
be necessary or incident to thé proper discharge of its duties. Additionally, the North Carolina
General Statutes enable the Commission to exercise "full power and authority to administer and
enforcethe provisions of this Chapter, and to make and enforce reasonable and necessary rules and
regulations.to that end."

The general statutes of North Carolina require in G.S. § 62-140(c) that no utility shall offer or
pay any compensation or consideration or furnish any equipment to secure the installation or adoption
of the use of such utility's service, except upon filing of a schedule of such compensation or
consideration or equipment to be furnished and approval thereof by the Commission.

In these dockets, the Commission conducted hearings to consider the effect of electric integrated
resource planning (IRP) and demand side management (DSM) programs on the competition between
electric and natural gas utilities. The Commission also conducted hearings to consider what standards
should be applied to Duke’s proposed Food Service Program.

Decisions Required
Some of the issues before the Commission in the above captioned dockets are those set forth in

the Order of February 24, 1994, and expanded in the Order of July 13, 1994. They can be re-stated
as follows:
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(1)  What specific DSM programs and what specific features of a given DSM program
constitute unfair competition between electric utilities and natural gas utilities, and why?

(2) Do incentive payments to developers to build all-electric or all-gas homes advance the
goals of energy efficiency, and why?

(3)  Ifa DSM program is found to promote energy efficiency, what additional criteria (if any)
should the Commission consider in deciding whether to approve the program?

(4)  Areadvertising costs for promoting DSM programs reasonable in light of the anticipated
economic benefits of the respective DSM programs, and why?

In addition, the Order of February 24, 1994, required specific information as a supplement to
issue (4) above, as follows:

Describe the nature and list the amount of advertising, including comparative advertising, which
has been deferred pursuant to a DSM cost deferral stipulation with the Public Staff, or which
a company is booking as a DSM expense.

Furthermore, the Memorandum of Understanding (MOU) filed in the above captioned dockets
and in Docket No. M-100, Sub 124, on March 14, 1995, describes procedural and substantive aspects
of the dispute between electric and gas utilities.

As stated in the MOU, the procedural aspects of the dispute center upon the types of incentives
that qualify as “compensation” or “consideration” pursuant to G.S. § 62-140(c) and that cannot be
offered by a utility without first obtaining approval by the Commission. These procedural aspects
are to be resolved in Docket No. M-100, Sub 124, by the adoption of a rule interpreting G.S. § 62-
140(c).

As stated in the MOU, the substantive aspects of the dispute relate to what a utility must
demonstrate in order to obtain Commission approval of a program involving incentives subject to
G.S. § 62-140(c) and whether the program should be paid for by the utility’s ratepayers or by its
shareholders. These substantive aspects are to be resolved herein.

Discussion

The Commission’s Orders of February 24 and July 13, 1994, herein requested the parties to
discuss: (1) WHAT SPECIFIC DSM PROGRAMS AND/OR WHAT SPECIFIC FEATURES
OF A GIVEN DSM PROGRAM CONSTITUTE UNFAIR COMPETITION BETWEEN
ELECTRIC UTILITIES AND NATURAL GAS UTILITIES AND WHY?

In general, comments by various gas utilities in this proceeding specified the following electric
DSM programs to constitute unfair competition:
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(a) Duke’s Max Value Home Builder program provides incentive “products and services” to builders
or developers who construct either 10 Max Value houses in any one phase of construction or a total
of 30 Max Value houses on the Duke system. Max Value houses are energy efficient and are
generally not penmitted to contain any gas appliances.

. Piedmont contends the tariff contains no limit on the amount of “products and services”
that can be offered by Duke, nor does it specify what “products.and services” will be
offered to a particular builder.

(b) Duke’s Residential/Commercial High Efficiency Heat Pump and Air Conditioning program

provides incentive payments to builders or HVAC contractors who install energy efficient electric
héat pumps and air conditioning.

(c) Duke’s Commercial/Industrial High Efficiency Chiller program provides for incentive payments
to builders or owners who install energy efficient electric chillers for large air conditioning systems.

(d) Duke’s Commercial/Industrial High Efficiency Heat Pump program provides for incentive
“services and payments” to commercial builders who agree to install at least 10 new energy efficient

heat pumps per structure or group of structures.

L] Piedmont contends that the form and amount of “services and payments” available to any
builder is not specified, and that the total limit of incentives is based on “an amount
determined to be cost effective in Duke’s IRP process.”

(e) Duke’s Nonresidential Cool Storage Pilot Project provides for incentive payments to owners in
the amount of $200 per kW demand shifted to off-peak by installation of a cool storage system.

(f) Duke’s Food Service program provides for incentive “services and payments” to contractors or
owners who install energy efficient electric food preparation equipment in commercial kitchens.

. Piedmont contends that the form and amount of “services and payments” available under
the program is not specified, and that the total limit of incentives is based on “an amount
determined to be cost effective inDuke’s IRP process.”

(g) CP&L’s Common Sense Home program provides for incentives in much the same way as Duke’s
Max Value Home Builder program.

. NCNG contends that incentives are paid for efficient heat pumps only if electricity is also

used for unrelated appliances, such as water heaters, regardless of the efficiency of the
water heater or of the impact of the program on CP&L’s peak load.
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(h) General. The gas utilities” objections to the programs listed above are based on: (1) giving
incentives to customers to influence the customers’ choice of fuel; (2) giving incentives to third
parties who are not end users of the fuel but who still influence the customers’ choice of fuel; (3)
excluding gas from structures as a condition for receiving incentives; and (4) building electric load
at the expense of natural gas load.

. Some gas utilities cite three of Duke’s programs.(the Max Value program, the C/I Heat
Pump program and the Food Service program) as strategic sales programs designed
solely to build electric load at the expense of natural gas.

. Some gas utilities object to characterizing those strategic sales programs as DSM
programs because, they contend, the programs do not promote conservation of energy.

. Some gas utilities point out that all of the programs listed above promote equipment that
will be operating during the summer peak months and will increase the sponsoring
utility’s peak load. i

Since it appears that each program listed above involves an incentive per G.S. § 62-140(c), the
Commission is of the opinion that the dispute regarding each program is resolved by establishing the
guidelines adopted by the Commission elsewhere herein,

Piedmont also objected to Duke’s “misleading” advertising related to the Energy Efficient
Mortgage program, Duke’s showcase/model home incentive practices, and Duke’s “past behavior”
related to excluding gas from structures as a condition for waiving underground wiring charges. The
advertising expenses involved in the Energy Efficient Mortgage program and the expenses involved
in the showcase/model homes programs are addressed in the discussion of the guidelines adopted
herein and in Docket No. M-100, Sub 124. Any “past behavior” regarding underground wiring
charges is not addressed herein, and will not be considered absent a specific complaint filed by
Piedmont.

The Commission’s Orders of February 24 and July 13, 1994, herein requested the parties to
discuss: (2) DO INCENTIVE PAYMENTS TO DEVELOPERS TO BUILD ALL-ELECTRIC
OR ALL-GAS HOMES ADVANCE THE GOALS OF ENERGY EFFICIENCY?

In general, the Commission is of the opinion that incentives to developers to build all-electric or
all-gas homes should be evaluated in accordance with the guidelines adopted by the Commission
herein for programs that are subject to G.S. § 62-140(c). Energy Efficiency will be a part of the
guidelines adopted herein for evaluating programs subject to G.S. § 62-140(c). However, any
discussion of issue (2) above must include a discussion of the meaning of “energy efficiency”, or more
precisely, energy efficiency for whom?

The gas utilities generally contend that electric utility programs designed to add “strategic load”
and “gain market share” (such as the all-electric homes programs) are not justified by energy
efficiency even if they reduce the average price per kWh paid by electric ratepayers, because they
increase the average price per therm paid by gas ratepayers. Electric utilities contend that such
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programs result in additional kWh sales over which to spread the fixed costs of electricity production,
thereby reducing the unit cost per kWh to electric ratepayers. Nevertheless, the gas utilities contend
that such programs also result in reduced decatherm sales over which to spread the fixed costs of gas
service, thereby increasing the unit cost per therm to gas ratepayers.

The gas utilities generally contend that the Commission should look at the energy efficiency of
electric and natural gas fuels, and deterinine which fuel type can most efficiently serve a prospective
customer’s new load or end use. Some gas utilities contend that the purpose of the IRP process by
electric utilities is to provide least cost energy to customers. They contend that the role of DSM
programs in the IRP process should be to promote efficient usage and conservation of energy. The
electric utilities respond that the purpose of the IRP process by electric utilities is to provide least cost
electricity to customers, and that the role of DSM programs is to promote efficient usage (not
necessarily conservation) of electricity,

The gas utilities generally argue that gas energy is more efficient than electric energy for space
heating and for water heating; so programs that encourage electricity sales at the expense of gas sales
for those purposes are not energy efficient.

The electric utilities cite combinations of space heating and air conditioning which they contend
can be served more efficiently by electric heat pumps than by separate gas furnaces and electric air
conditioners. They cite the cost of electric water heaters plus electric time-of-use rates which they
contend are comparable to the cost of natural gas water heaters plus natural gas rates. They also
point out that all-electric homes programs encourage greater use of insulation and other conservation
measures by builders and homeowners that would not occur in the absence of the programs, and
contend that such conservation measures should be taken into account in looking at the energy
efficiency of electric and gas fuels.

The electric utilities contend that energy efficiency should be looked at from the standpoint of
electric energy efficiency alone and/or gas energy efficiency alone; and that the choice of fuel should
be left to the marketplace where efficiency, price, convenience, safety, and all other factors can play
their part. The gas utilities respond that such an approach will result in destructive competition, with
electric utilities able to gain market dominance thru their “deeper pockets” (i.e., ability to offer
incentives).

The Commission concludes that it should not attempt to resolve the matter of the relative
efficiency of electricity versus natural gas herein. The Commission does not have the necessary
information in the record of these dockets (or in any other dockets at this time) to determine whether
or not electricity or gas is the most efficient fuel to use under various scenarios (space heating alone,
space heating plus A/C, space heating plus A/C plus water heating, etc.). It is not clear that the
Commission should even attempt to resolve suchissue, absent a mandate from the General Assembly.

The Commission concludes that a better approach at this time would be to determine the

acceptability of incentive programs herein based on the energy efficiency of electricity alone or of
natural gas alone, as applicable.
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The Commission’s Orders of February 24 and July 13, 1994, herein requested the parties to
discuss: (3) IF A DSM PROGRAM IS FOUND TO PROMOTE ENERGY EFFICIENCY,
WHAT ADDITIONAL CRITERIA (IF ANY) SHOULD THE COMMISSION CONSIDER
IN DECIDING WHETHER TO APPROVE THE PROGRAM?

(a) Energy Efficiency, Consistent with the discussion of issue (2) herein, a major consideration in
dealing with issue (3) above centers on the meaning of “energy efficiency”’, and more specifically,
energy efficiency for whom? The discussion of energy efficiency under issue (2) would also be
applicable here. For issue (3) above, the most obvious question arising out of the discussion of
energy efficiency for whom is:

Should the criteria for approval of an electric DSM program include its impact on
the sales of a competitor fuel, and more specifically, on the sales of natural gas?

The Commission concludes that, consistent with the previous discussion under issue (2) herein,
the criteria should not include consideration of the impact of electric DSM programs on natural gas
sales at this time, or vice versa. Excluding the impact of an electric DSM program-on the sales of
natural gas as a criteria for approval would also be consistent with the Commission’s orders in docket
No. E-100, Sub 73, establishing guidelines for self-generation .deferral rates and for economic
incentive rates. The order of July 21, 1994, specifically omitted from the guidelines any statement
prohibiting such incentive rates from being used to gain a customer’s natural gas load, citing the
opinion that the guidelines should not favor one form of energy over another.

(b) Incentives. Another fundamental question arising under issue (3) above is:
Should incentives be allowed at all for influencing fiel choice?

Not even the gas utilities are in agreement on this question, even though some gas utilities are
the primary opponents of such incentives. The electric utilities and the Public Staff support
incentives where they are demonstrated to be cost-effective for the ratepayers.

CP&L pointed out in its comments that neither Public Service nor the electric utilities objected
to incentive programs encouraging all-electric (or all-gas) homes, nor did they support Commission
involvement in customer fuel choice. CP&L also emphasized that cost-effective measures to improve
load factor (i.e., to increase winter sales) are legitimate goals for electric utilities and that cost-
effective incentive programs are legitimate means of achieving those goals. CP&L contended that
incentives play an important role in the market place, and that many, if not all, products/services have
been promoted through some kind of incentive at one time or another.

Duke contended in its comments that G.S. § 62-140(c) does not prohibit cost-effective
promotion of a utility*s product or services, nor should it be construed to prohibit competition. Duke
pointed out that the statute simply requires the Commission to consider evidence of consideration or
compensation paid by any competitor. N.C. Power contended in its comments that the proposed
MOU addresses the concerns of NCNG and Piedmont by placing limitations on electric incentive
programs,
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The Commission is of the opinion that the issue regarding whether or not incentives should be
allowed at all for influencing fuel choice is addressed by the adoption of guidelines herein.

(c) Piedmont Proposal, Piedmont proposed that the Commission apply four tests in deciding whether
or not to approve a program pursuant to G.S. § 62-140(c) as follows:

(@

®)
©

(d)

The program should promote conservation of the sponsoring utility’s fuel without
discriminating against competing fuels;

The program should not penalize or prohibit the use of competing fuels;

The program should not provide direct cash incentives to builders, contractors or
homeowners for use of one futel over another; and

The program should not provide products or services whose value exceeds the cost of
installing higher efficiency equipment over conventional equipment.

Piedmont contended that the Commission should not permit promotional programs involving
incentives that exceed the cost of installing higher efficiency equipment than required by various
standards. Piedmont also contended that the Commission should not permit promotional programs
that are “unlawful” or “ anti-competitive.” And finally, Piedmont contended that the Commission
should-stop the electric utilities from trying to “buy the market.”

(d) NCNG Proposal. NCNG proposed that the Commission consider the following in deciding
whether or not to approve a program pursuant to G.S. § 62-140(c):

(a)
()
©
@
(®

The program should not promote one utility’s energy source over another,

The program should not constitute “unfair competition” between utilities;

The program should promote energy efficiency from the customers perspective;
The program should be cost effective for ratepayers; and

The program should not add to peak load and/or should offset the need for additional
generating facilities (in the case of electric utilities).

NCNG contended that incentive programs requiring all-electric equipment are destructive
competition, forcing competitors to match the programs until neither utility is ultimately better off.
NCNG also contended that Commission allowance of all-electric incentive programs amounts to the
Commission choosing electric energy over gas, and is a form of “central planning” by the
Commission.
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(e) The Memorandum of Understanding. The electric utilities and one gas utility (Public Service)
filed a memorandum of understanding containing guidelines for approval of programs pursuant to
G.S. § 62-140(c) plus several other matters in contention between the electric and gas utilities. The
MOU is addressed separately herein.

(D) General. In general, the Commission assumes for purposes of this proceeding that a given DSM
program covered by issue (3) above requires approval by the Commission: (a) because it involves
an incentive per G.S. § 62-140(c); or (b) because it is to be paid for by the ratepayers.

The Commission is of the opinion that DSM programs covered by issue (3) above involving
incentives per G.S. § 62-140(c) should be evaluated in accordance with the guidelines adopted by the
Commission herein,

The Commission is also of the opinion that electric or gas DSM programs covered by issue (3)
above that do not involve incentives but are to be paid for by ratepayers should be evaluated in
accordance with criteria typically used by the Commission in previous general rate cases or simifar
cases, as appropriate.

The Commission has already concluded that the criteria for evaluating DSM programs should not
include consideration of the impact of such programs on the sales of a competitor firel; and-it has also
concluded that incentive programs should be evaluated based on the energy efficiency of electricity
alone, or of gas alone, as applicable. These conclusions should sufficiently address the proposals by
Piedmont and NCNG described above except where they are addressed by the guidelines adopted
herein,

The Commission’s Orders of February 24 and July 13, 1994, herein requested the parties to
discuss: (4) ARE ADVERTISING COSTS FOR PROMOTING DSM PROGRAMS
REASONABLE IN LIGHT OF THE ANTICIPATED ECONOMIC BENEFITS OF THE
DSM PROGRAMS?

The comments by the Public Staff urged the Commission to include showcase/model homes
expenditures in the definition of “consideration” pursuant to G.S. § 62-140(c). The Public Staff Brief
stated that it “cannot understand how any utility concluded these incentives were not covered by the
statute.” The Public Staff also urged that costs of promotional advertising be excluded from rates.

Public Service pointed out in its comments that NCUC Rules R12-12 and R12-13 already
disallow recovery of the costs of promotional advertising from ratepayers, and contended that there
has not been sufficient explanation from the Public Staff as to why the existing rules are not adequate
or why additional rules are required to govern advertising.

The comments by NCNG urged the Commission to require that utility advertisements comparing

the economics of electricity versus gas be filed with the Commission along with workpapers
supporting the basis for the economic comparisons used.
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The Commission is of the opinion that the reasonableness of the level of advertising costs in issue
(4) above would be better determined on a case by case basis in general rate cases or similar
proceedings. The Commission has traditionally handled promotional advertising and similar matters
in general rate cases, .and it is-not clear from the comments by the parties why such issue should be
decided in this docket. It is also unclear why the related issue of whether or not such costs should
be recovered from ratepayers or from shareholders should be decided in this docket instead of in
general rate cases as the Commission has done in the past.

The Commission is further of the opinion that the issue of whether or not promotional advertising
or the cost of showcase/model homes are subject to G.S. § 62-140(c) would best be decided in
Docket No. M-100, Sub 124, where it has been recommended by the Public' Staff that they be
included as a part of the definition of “consideration.”

Finally, the Commission concludes that it should not seek to regulate the details of advertising
content (other than whether or not such advertising is promotional in character). NCNG’s request
that advertising related workpapers be filed with the Commission would appear to be more
compatible with a Commission intent to regulate the details of advertising content. A better approach
would be for the parties to seek relief in advertising disputes either from the courts or in formal
complaint proceedings before the Commission that deal with specific issues on a case-by-case basis.

MISCELLANEOUS ISSUES

Deferred Accounts for DSM Proprams

The Public Staff contended that the electric utilities no longer need to defer DSM expenses in
their deferred accounts. It pointed out that it initially supported establishment of the deferred
accounts as a means to give a “jump start” to DSM programs. It now believes that the deferred
accounts have had enough time to accomplish whatever they could, and that whether or how well the
“jump start” worked is debatable.

The Public Staff also contended that the rate impact measure (RIM) test seems to drive almost
every DSM program now, and that such emphasis on the RIM test reduces the need to defer costs.
It contended that when programs pass the RIM test, there are no revenue losses that have to be
recovered from ratepayers. The Public Staff recommended that the Commission order the electric
utilities to cease deferring DSM expenses to a deferred account.

CUCA supported the Public Staff proposal to terminate the existing DSM deferred accounts.
CUCA pointed out that it was virtually alone in opposing such deferred accounts at the time they
were approved in 1991 and 1992.

Duke responded that although the issue was raised in this docket, no in-depth investigation of
the deferral account was made and the evidence offered at the hearing was insufficient to warrant
reconsideration of the deferred accounts. Duke pointed out that the deferred account was based
partly on its stipulation with the Public Staff that Duke should expand its DSM efforts, and that if
Duke did so, it could defer expenses associated with expanding the DSM programs. Duke
subsequently did expand its DSM programs, and it did defer associated expenses. Duke also pointed
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out that approximately 80 percent of its deferred expenses in 1994 were spent on interruptible service
programs that were not disputed in this proceeding. Duke recommended that whether or not deferral
accounts should be discontinued is best decided in Duke’s next general rate case. The Commission
notes that the Public Staff raised this issue in the current IRP proceedings in Docket No. E-100, Sub
75. The Commission is of the opinion that it should defer any decision on the issue until it completes
consideration of the IRPs in Docket No. E-100, Sub 75.

Docket No. G-5. Sub 327 - Public Service Rate Case.

The Public Staff recommended that thé Commission reexamine its language in the last Public
Service rate case order (Docket No. G-5, Sub 327) and “disapprove” such language to the extent it
allows the cost of promotional advertising to be charged to ratepayers. The Public Staff pointed out
that a Commission panel allowed promotional advertising costs to be charged to the ratepayers of
Public Service in that proceeding; that the Public Staff filed exceptions to the order; and that the
Public Staff did not appeal the order because the overall level of rates was reasonable.

Public Service responded that the Commission should not reopen the rate case, if that is what the
Public Staff is recommending. Public Service pointed out that if the Public Staff is snmply
recommendmg a prospective rule disallowing promotional advertising costs in rates, such a rule
already exists in NCUC Rules R12-12 andR12-13. Public Service contended that there has not been
sufficient evidence in this proceeding to conclude that the existing rules are not adequate or why an
additional ruleis required. The Commission agrees.

DISCUSSION OF FINDINGS OF FACT AND CONCLUSIONS NOS. 11 THROUGH 17

Memorandum of Understanding

On March 14, 1995, CP&L, Duke, N.C. Power, Nantahala, and Public Service filed a joint
Memorandum of Understanding (MOU), which they characterized as a framework for the
Commission to resolve the issues presented herein. The MOU contained proposed guidelines
describing what a utility must demonstrate in order to obtain Commission approval of a program
involving incentives subject to G.S. § 62-140(c).

The Commission is of the opinion that the proposed guidelines should be re-stated herein for
discussion purposes in order to clarify the Commission’s understanding of the details contained
therein.

The guidelines contained in the MOU filed herein on March 14, 1995, can be re-stated as follows:

1. To obtain Commission approval of a residential or commercial program involving
incentives per Rule R1-38, the sponsoring utility must demonstrate that the program is cost effective,

. Maximurn incentive payments to any party must be capable of being determined from an
examination of the applicable program.
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Programs previously approved by the Commission shall be subject to this guideline as
well as programs not yet approved. (Utilities shall file a listing of existing programs
subject to these guidelines, including applicable tariff sheets, and amount and type of
incentives involved in each program or procedure for calculating such-incentives in each
program, all within 60 days after approval of the MOU).

Utilities shall file a description of any new program or of a change in an existing program,
including applicable tariff sheets, and amount and type of incentives involved in each
program or procedure for calculating such incentives in each program, all at least 30 days
prior to changing or introducing the program.

If a program involves an incentive paid to a “third party and the incentive affects the

decision to install or adopt natural gas setvice or electric service in the residential or commercial
market, there shall be a rebuttable presumption that the program is promotional in nature.

3.

If the presumption that a program is promotional is not successfully rebutted, the cost of
the incentive shall not be recoverable from the ratepayers.

If the presumption that a program is promotional is successfully rebutted, the cost of the
incentive shall be recoverable from the ratepayers. The amount of recovery is limited to
the difference between the cost of installing equipment and/or constructing a dwelling to
current state/federal energy efficiency standards and the more stringent energy efficiency
requirements of the program, to the extent found just and reasonable by the Commission.,

The presumption that a program is promotional may be rebutted at the time it is filed for
approval by demonstrating that the incentive will encourage construction of dwellings and
installation of applidnces that are more energy efficient than required by state and/or
federal building codes and appliance standards.

Ifa program involves an incentive paid to a third party builder (residential or commercial),

the builder shall receive the incentive on a per structure basis without having to agree to: (a) a
minimum number or percentage of all-gas or all-electric structures to be built in a.given subdivision
development or in total; or (b) the type of any given structure (gas or electric) to bebuilt in a given
subdivision development.

Electric and gas utilities may continue to promote and pay incentives for all-electric and
all-gas structures respectively, provided such programs are approved by the Commission.

A builder shall be advised of other options, where available, whenever the but!der does
not qualify or does not want an all-electric or all-gas incentive program.

A builder receiving incentives shall not be required to advertise that the builder is
exclusively an all-gas or all-electric builder for either a particular subdivision or in general.
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4. The promotional literature for any program offering energy-efficiency mortgage discounts
shall explain that the structures financed under the program need not be all-electric or all-gas.

S. Expenditures for showcase/model homes are advertising and not subject to G.S. § 62-
140(c), to the extent such advertising is reasonable considering the size of the market to be reached
by the promotion and the anticipated number of potential buyers.

. Advertising under this guideline number 5 shall not be.used to circumvent the provisions
of guideline number 3.

6. Duke’s proposed Food Service Program shall be modified to include a definition of
qualifying equipment and of conventional equipment, and is subject to approval in accordance with
guideline number 1 of this agreement.

. The nature or amount of incentive contained in each program encouraging the installation
of commercial appliances (electric or gas) that use the sponsoring utility’s energy
product, such as Duke’s Food Service Program, shall be unaffected by the availability or
use of alternate fuels in the applicable customer’s facility.

. Commercial clients (builders, customers, etc.) who are offered incentives for installation
of appliances shall be advised of other options, where available, whenever the client does
not qualify or does not want an all-electric or all-gas incentive program.

. Electric and gas utilities may continue to promote and pay incentives for all-electric and
all-gas structures respectively, provided such programs are approved by the Commission.

7. Rates, rate design issues, and terms and conditions of service approved by the
Commission are not subject to these guidelines or stipulations.

8. The parties to this MOU will file a report in this docket 24 months after approval of the
MOU that recommends eliminating, amending, or extending the guidelines.

Comments By the Parties
(@) Public Service

Public Service stated in its comments that the MOU represents a proposed resolution of the issues
in this docket, not a “settlement”. It is a compromise that permits both electric and gas utilities to
offer all-electric and all-gas structures, respectively, while placing limits on their abilities to do so.
It requires the filing and approval of all incentive plans, as recommended by CUCA. 1t limits the
amount of incentive, or “consideration,” paid to the difference between the costs of constructing a
structure to meet existing federal/state energy efficiency standards and the more stringent standards
set forth in the sponsoring utility’s program, as recommended by SELC.

32



GENERAL ORDERS - ELECTRIC

The MOU prohibits utilities from requiring builders to construct a specified number of all-electric
or all-gas structures within a given subdivision, or in total, as a condition for receiving the all-electric
or all-gas program incentive. If the builder does not want to build an all-electric or all-gas structure,
the MOU permits the builder to still receive part of the incentives available under a given program
(in proportionto the incentives available under the program for the complete package) in return for
partial compliance with the program.

The MOU requires that the utility advise builders of options other than all-electric or all-gas
programs where such options are available. Public Service interprets this to mean that the utility must
advise builders in areas where alternatives are available or may be available by means of a simple
extension of a line, whether gas or electric. The MOU also excludes the cost of promotional
programs from rates unless the programs are demonstrated to be cost effective.

(b) Piedmont

Piedmont contended that the MOU is simply a statement of the position of the four electric
utilities in this proceeding that was joined in by Public Service because it gave Public Service what
it wanted - the exclusion of promotional expenses from rates - in return for Public Service not
opposing electric ufility promotional programs. The MOU should not be used as a basis for resolving
these proceedings.

The MOU does not address the unfair and anticompetitive actions of the electric utilities
regarding DSM programs. In paragraph 1 of the guidelines, “cost effectiveness” is not defined, and
only requires that the maximum incentive be disclosed. The paragraph places no limit on the
maximum incentive, and it does not apply to non-monetary incentives.

In paragraph 2, incentives will continue to be recoverable in rates because the electric utilities
contend that their DSM programs have the effect of encouraging construction of homes that are more
energy efficient than required by state/federal standards. Therefore the paragraph is meaningless.

Furthermore, the provision in paragraph 2 that would preclude recovery of promotional expenses
in rates is unlawful. While signatories of the MOU may waive their right to seek recovery of
promotional expanses in rates, they cannot waive the other LDCs’ rights to do so.

Paragraph 3 changes very little, because it still allows incentives for constructing all-electric
homes that exclude use of gas. Paragraph 5 fails to place any limits-on the amount of payments or
services that can be provided under showcase/mode] homes programs.

Paragraph 6 fails to specify definitions of “qualifying” equipment and “conventional” equipment
(it only requires Duke to specify such definitions), and it reiterates that the all-electric structures
programs can continue. In sum, the guidelines fail to: (1) prohibit incentives to customers and third
parties that influence fuel choice; (2) prohibit excluding gas from structures as a condition for
receiving incentives; or (3) prohibit strategic sales programs that build electric load at the expense
of gas sales.
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(c) NCNG

NCNG contended that the electric utilities are using their incentive programs to exclude
competition and gain market share, rather than to reduce load through energy conservation or to
market their product in ways acceptable under free competition. NCNG was prepared to compromise
with the electric utilities regarding the MOU, but allowing the all-electric homes programs to continue
was unacceptable,

Paragraph 2 of the guidelines will give automatic rate recovery of incentive programs to the
electric utilities, since they assert that their programs make structures, at least in part, more efficient
than the building code requirements.

Paragraph 3 gives a false impression of even-handedness when it refers to all-electric and all-gas
structures. There are no all-gas structures; electricity could never be excluded from a home in the
manner that all-electric homes programs exclude gas.

Paragraph 6 provides that incentives in Duke’s Food Service program will not be tied to the fuel
used in another appliance on the customer’s premises. Then the sentence allowing all-electric
programs is added, rendering the previous sentence meaningless. NCNG assumes that Duke will tie
incentives on one appliance to the type of energy used in another appliance in a commercial business
as a result of the all-electric provision of paragraph 6.

(d) CP&L

CP&L contended that if electric utilities are prohibited from offering incéntive programs that are
cost-effective for electric ratepayers, the electric IRP process will be undermined. It is also important
to recognize that the electric IRP rules are not concerned with the impact of IRP programs on the
sales of other types of energy; the rules are only concerned with the cost-effective provision of
electricity. In any event electric IRP programs do not unreasonably impact gas sales, as demonstrated
by the fact that gas still retains the lion’s share of the home heating market where gas is available.

Excluding non-electric appliances from the all-electric homes program increases a customer’s use
of electricity and thereby increases the incentive a customer has to utilize time-of-use rates. It also
improves the utility load factor and thereby reduces the rates to ratepayers.

(e) Duke and N.C. Power

Both utilities pointed out that “packages” of incentive programs are often cost-effective even
where each of the component parts of the package are not. The total cost of a given program
includes the cost of advertising and promotion. A given program may not be large enough to remain
cost-effective when it must be promoted by itself; but if it is combined in a package with other similar
programs in order to share the cost of promotion, then the given program becomes cost-effective.
The value of a “package” of promotional programs is not necessarily limited to the sum of the values
of each component program in the package.
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(f) Public Staff

The Public Staff recommended that the Commission should not make rulings on ratemaking
issues in this docket, (such-as those referred to in paragraphs 2 and 5 of the guidelines), except for
a-ruling that promotional programs should be charged to shareholders instead of ratepayers.

For example, the provision in paragraph 2 allowing the cost of incentives to be recovered from
ratepayers if such incentives will encourage construction of dwellings and installation of appliances
that are more energy efficient than required by state/federal standards is contrary to the Public Staff
position that an incentive should be no greater than necessary to induce the desired action. To the
extent that the guidelines allow a utility to offer an incentive at a certain level without first
detenmining whether a smallerincentive will suffice, such feature of the guidelines should be rejected.

The exclusion of expenditures for showcase/model homes programs from G.S. § 62-140(c) in
paragraph 5 of the guidelines is inappropriate and unlawful. The Public Staff cited instances where
promotional advertising costs were excluded from rates in previous general rate cases, and
recommended that the practice be continued.

In discussing how to identify a promotional program or a promotional aspect of a program, the
Public Staff' objected to identifying all strategic sales programs as promotional because some strategic
sales programs do not compete with gas (security lighting, for example). The Public Staff objected
to identifying any program in which an incentive is paid to a third party rather than to the end user
as promotional because the definition is too broad. It would include trade show payments (which the
Public Staff agrees are promotional), but it would also include payments to builders to offset the
difference in cost of a standard heating unit (gas or electric) versus a higher efficiency heating unit.

The Public Staff also objected to identifying any program involving an end use “subject to” fuel
switching as promotional because it would include many conservation/load management programs
which are cost-effective and beneficial to ratepayers.

The Public Staff favored identifying any program which “encourages” fuel switching as
promotional. Furthermore, the Public Staff favored a rebuttable presumption that a program
involving an end use “subject to” fuel switching is promotional in order to place the burden of proof
on the sponsoring utility as to whether or not such a program “encourages” fuel switching.

The Public Staff is concerned that the language in paragraph 6 of the guidelines relating to
Duke’s Food Service Program might be interpreted to mean that the effect of such an incentive
program should be considered in isolation, and that the Commission -cannot consider how such
program might affect other customers and other utilities.

35



GENERAL ORDERS - ELECTRIC

The Public Staff contended that Duke’s Food Service program is largely promotional, contrary
to the Public Staff's earlier belief. It increases electricity usage, particularly at peak hours, by seeking
to encourage conversions from existing gas to electric equipment. The program should be approved;
pravided it is charged to shareholders instead of ratepayers, and provided the Commission sets up
a mechanism to monitor the effect of the program on Duke’s peak loads and on the gas company
revenues,

The Public Staff recommended that paragraphs 1 and 3 of the guidelines cover industrial
programs as well as the residential and commercial programs they are proposed to cover. The Public
Staff also pointed out that the lack of precision in terminology contained in the guidelines should be
corrected.

(g) CUCA

CUCA contended that the MOU does not address all of the issues raised in this proceeding. In
general, competition results in better service at lower cost to customers. Therefore, the Commission
should not becomeinvolved in competitionissues except to prevent “unfair or destructive competitive
practices.” The Commission should center its efforts upon preventing ratepayers from subsidizing
the competitive efforts of the utilities.

In order to prevent ratepayer subsidization of competitive programs, the Commission should not
allow promotional programs to be charged to ratepayers. However, contrary to recommendations
by the Public Staff, the test for whether a program is promotional or not should not be whether it
“encourages fuel switching.” A program may encourage fuel-switching and still not be charged to
the ratepayers; such a program should be allowed.

Cost-effectiveness in paragraph 1 of the guidelines is not defined. Some parties still advocate use
of the Total Resource Cost (TRC) test for cost-effectiveness, under which a program can still
increase a customer’s rates and also pass the TRC test. The Commission should ensure that a
program passes the Rate Impact Measure (RIM) test for cost-effectiveness in order to ensure that any
given customer’s rates do not increase as a result of the program.

The Commission should also prohibit promotional programs that are not available to all similarly-
situated customers, and it should limit recovery of the cost of approval of promotional programs to
the customer class to which such programs are available.

(h) SELC
The SELC contended that the Commission should reject the Public Staff recommendation that
costs of DSM programs no longer be deferred. Support for ratepayer funded efficiency programs
should be re-affirmed. The Commission shauld not rely solely on the RIM test for cost-effectiveness.
However, ratepayer funding of load management programs (as contrasted to “efficiency”

programs) should be eliminated. The vast majority of dollars in the deferred account for DSM
programs represent interruptible - rather than true efficiency-programs.
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The Commission should' constder the impact of a utility program on the sponsoring utility,
competing utilities and the environment. It is a fallacy to consider only the impact on the sponsoring
utility.

Discussion

All-Electric and All-Gas Homes

Duke witness Gibson testified that high-efficiency all-electric homes reduce summer electricity
demand and can defer new generating resources and enable the utility to operate its generating system
more efficiently. He explained that some incentives are designed to reduce the cost differential
between options; for example, the cost difference between purchasing air conditioning with higher
efficiency ratings, or the cost difference between levels of insulation.

CP&L and Duke witness Spann testified that incentives to influence consumer behavior are an
important part of a utility DSM program. He said that as the electric and gas business continues to
become more competitive, these businesses will, of necessity, adopt marketing and pricing strategies
that resemble market-driven industries. He said incentives are often used by competitive firms as a
means of calling attention to products and/or product introductions.

CP&L witness Williams testified that "offering incentives for the construction of energy-efficient
all-electric homes promotes overall energy efficiency by encouraging the construction of homes with
higher thermal integrity and energy-efficient HVAC systems." He testified that these energy-efficient
homes require "less energy for heating and cooling; impose a lower peak demand on the electric
utility, thus helping defer the need for additional generating capacity; and improve the utilization of
electric facilities, all of which contribute to an improvement in energy efficiency and overall lower
cost of electricity." Witness Williams also testified that:CP&L offers incentives "not as a long-term
solution, but rather as a short-term effort to gain market acceptance of higher efficiency equipment
until consumers can be educated to the point of demanding energy-efficient construction."

N.C. Power witness Doswell testified that all-electric homes "feature greatly increased
efficiencies in heating and cooling equipment from those prevalent in the existing residential market,
as well as markedly increased thermal standards," and that "since the builder is the market point of
entty (influencer), none of these efficiencies will materialize if builders and other trade allies do not
participate in the program. Oftentimes, incentives are necessary to insure such participation." She
testified that the promotion of natural gas by developers will advance the goals of energy efficiency
if the program addresses "all applicable supporting thermal efficiencies, as well as applicable
equipment efficiencies focused primarily on gas equipment.”

Piedmont witness Warfield argued that “the Commission should prohibit electric and gas utilities
from offering direct incentives to developers, builders, heating contractors, and other energy decision-
makers to promote the use of natural gas or electricity." Piedmont Witness Warfield argued that "gas
is a more efficient fuel than electricity. Since this efficiency tends to be reflected in the price of gas
(versus the price of electricity), there should be no need to offer incentives to energy decision-makers
to promote the use of gas."
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NCNG witness Teele argued that, given "the extensive promotional program of electric utilities
and the apparent confusion created by claims of low-cost, efficient electric heat pumps and water
heaters compared to natural gas appliances, incentives by gas utilities to offset the electric
promotional programs may be necessary.” Witness Teele argued that "the space heating market is
the natural gas utilities' single largest residential and commercial load, and without that particular load
the gas companies would probably not receive enough revenue to make residential service
economically feasible, ever.”

P&S witness Noone argued that "any incentive that pertains to the thermal envelope and well-
designed ventilation requirements is fuel neutral and, we feel, is a policy that benefits all concerned.”
Witness Noone continued: "The use of natural gas for its inherent thermal characteristics is also more
efficient, especially when energy trajectory efficiencies are considered.” Witness Noone concluded
that natural gas cooling programs should be evaluated on the basis of "how well they help fill valleys
in natural gas thruput and reduce peak demand for the electric utilities."

The Commission finds that incentives to developers to build all-electric homes or to promote the
use of natural gas advance the goals of energy efficiency and help reduce peak demand by promoting
efficient utilization of energy through the use of end user equipment which exceeds federal and state
efficiency standards and through the more efficient, year-round use of utility equipment. Before
offering suchincentives, however, the utility must demonstrate that the incentives are cost-effective
for its customers in order to obtain Commission approval.

mmission Guideli

The Commissionconcludes that it should adopt guidelines herein to govern certain aspects of the
disputes between the electric utilities and the natural gas utilities in this proceeding. The Commission
further concludes that the guidelines proposed in the Memorandum of Understanding filed herein are
an appropriate starting point, with certain modifications described below.

(a) Paragraph 1, The Commission is of the opinion that more discussion on the record is needed
before paragraph 1 can include industrial programs in addition to residential and commercial
programs as recommended by the Public Staff. Industrial programs would involve self-generation
deferral rates, economic development rates, etc., which were addressed in a separate docket and
involved a significant amount of discussion in their own right.

The Commission is of the opinion that the “cost-effectiveness” requirement in paragraph 1
already addresses concerns by Piedmont about limitations on the amount of incentives.

The Commission also is of the opinion that the guidelines herein should include elements
specifying that: (1) energy efficiency will be evaluated on the basis of electricity alone or natural gas
alone, consistent with the discussion of energy efficiency contained herein; and (2) the impact of
electric programs on the sales of natural gas, or vice versa, should not be a part of the guidelines,
consistent with the discussion of evaluation criteria contained herein.

(b) Paragraph 2. The Commission s of the opinion that the sub-paragraph of paragraph 2 regarding
the cost of incentives for promotional programs not being recoverable in rates should be revised by
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substituting the word “may™ for “shall”, and by adding the phrase “unless the Commission finds good
cause to do so” at the end of the sub-paragraph in order to give the Commission more flexibility.
Such language will also address the concerns by Piedmont that the ban on recovery of promotional
expenses is unlawful.

The Commission is of the opinion that the sub-paragraph of paragraph 2 regarding limits on the
amount of recovery in rates should be revised by substituting the words “shall not exceed” for the
words “is limited to” in order to clarify that the amount of recovery may be'up to the amount
described, but is not required to be at such upper limit. Such language should also address the
concerns by the Public Staff that rulings on ratemaking issues should generally not be made in this
proceeding.

-The Commission is of the opinion that the sub-paragraph of paragraph 2 describing how a
program may be successfully rebutted should be revised by inserting the word “generally” after may”,
and by inserting the phrase “subject to Commission approval” at the end of the sub-paragraph.-in order
to give the Commission more flexibility in the event this requirement proves too narrow or too broad.
It would also allow any interested party to challenge the appropriateness of the requirement when a
specific program is seeking approval,

(c) Paragraph 3. The Commission is of the opinion that paragraph 3 should be revised by inserting
the words “be advised by the sponsoring utility that the builder may” between the words “shali” and
“receive” in order to clarify that the sponsoring utility is expected to inform the builder about the
provisions of this paragraph.

The Commission is of the opinion that the sub-paragraph of paragraph 3 regarding a builder being
advised of other options should be clarified by inserting the words “by the sponsoring utility of the
availability of natural gas or electric alternatives, as appropriate” after the word “advised” and by
deleting the remainder of the sentence. Such language should adequately clarify that the availability
of other options includes areas where alternatives are available or may be available by means of a
simple extenston of a line, whether electric or gas.

(d) Paragraph 5. The Commission is of the opinion that paragraph 5 should be deleted in view of its
finding in Docket No. M-100, Sub 124, that expenditures for showcase/model homes programs are
subject to G.S. § 62-140(c).

(e) Paragraph 6, Duke's Food Service Program is a strategic sales program to encourage the
installation of “qualifying efficient electric food preparation equipment in commercial kitchens." Duke
witness Ernst testified that this program is designed to "make customers aware of efficient food
service equipment that is available" and "is part of an effort to help food service facilities use
electricity efficiently and remain competitive." He said that the program provides benefits to Duke
Power Company and non-participating customers by providing additional revenues over which to
spread the utilities' fixed costs. He also said that the increased revenues associated with the program
exceed the program costs as demonstrated by the RIM (rate impact measure) test results. He testified
that "promotional efforts are sometimes necessary to raise customer awareness of newer, more
efficient technologies. Without the increased awareness, customers will likely continue to choose
more familiar, but less efficient, equipment.”
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Piedmont witness Warfield argued that the "food service market remains, as a whole, dedicated
to natural gas use" because it is "the preferred fuel because of overall efficiency of natural gas at less
cost.” In rebuttal testimony, Witness Emst testified that the food service industry is actually
dedicated to "providing quality products at the lowest cost and maximum profit in the very
competitive food service market."

Witness Warfield referenced a University of Minnesota study which she alleged showed that
natural gas is less costly than electric for several types of equipment. Witness Warfield further
contended that the study showed that use of natural gas for food service equipment results in a "more
efficient use of natural resources.” She requested that the Commission deny Duke's request for
approval of the proposed food service program. Duke witness Ernst testified that witness Warfield's
testimony is based on "outdated data" and that witness Warfield “picked and chose” data to reach a
predetermined result. Witness Ernst stated that the study was conducted in 1982 and that new
electric technology makes the twelve-year-old study obsolete.

The Commission is of the opinion that the acceptability: of any definitions for “qualifying”
equipment and “conventional” equipment proposed by Duke pursuant to paragraph 6 might best be
determined after Duke re-files the Food Service program for approval rather than as a part of this
decision-making.

The Commission is of the opinion that the sub-paragraph of paragraph 6 regarding a commercial
client being advised of other options should be clarified in the same manner as the comparable sub-
paragraph under paragraph 3.

The Commission is of the opinion that the sub-paragraph of paragraph 6 regarding electric and
gas utilities continuing to promote all-electric and/or all-gas structures is redundant (see paragraph
3) and should be deleted.

(f) Paragraph 8, The Commission is of the opinion that paragraph 8 should be deleted in favor of a
similar ordering paragraph in this Order.

IT IS, THEREFORE, ORDERED as follows:

1. That the guidelines attached hereto as Appendix “A” are hereby adopted as an appropriate
resolution of certain issues regarding incentive programs as described herein.

2. That Duke's Food Service Program shall be re-filed with the Commission for
consideration in accordance with the criteria contained in the guidelines adopted herein.
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. 3. That this docket shall remain open for twenty-four (24) months after the date of this
Order; and that the parties to this proceeding shall file a report or comments in this docket twenty-
four (24) months after the date of this Order that recommend eliminating, amending, or extending the
guidelines adopted herein.

ISSUED BY ORDER OF THE COMMISSION,
This the 24th day of October, 1995.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Gail Lambert Mount, Deputy Clerk

Commissioner Redman’s term expired before decision-making in this docket. Commissioner J. Hunt
did not participate.

Appendix A
GUIDELINES FOR RESOLUTION OF ISSUES
REGARDING INCENTIVE PROGRAMS
1. To obtain Commission approval of a residential or commercial program involving

incentives per Rule R1-38, the sponsoring utility must demonstrate that the program is cost effective.

(@ Maximumincentive payments to any party must be capable of being determined from an
examination of the applicable program.

(b)  Existing approved programs are grandfathered. However, utilities shall file a listing of
existing approved programs subject to these guidelines, including applicable tariff sheets,
and amount and type of incentives involved in each program or procedure for calculating
such incentives in each program, all within 60 days after approval of these guidelines.

()  Utilities shall file a description of any new program or of a change in an existing program,
including applicable tariff sheets, and amount and type of incentives involved in each
program or procedure for calculating such incentives in each program, all at least 30 days
prior to changing or introducing the program.

(d)  The matter of the relative efficiency of electricity versus natural gas under various
scenarios (space heating alone, space heating plus A/C, etc.) cannot now be resolved. A
better approach at this time would be to determine the acceptability of incentive programs
herein based on the energy efficiency of electricity alone or of natural gas alone, as
applicable.

(e)  The criteria for determining whether or not to approve an electric program pursuant to
G.S. § 62-140(c) should not include consideration of the impact of an electric program
on the sales of natural gas, or vice versa.

2. If a program involves an incentive paid to a “third pany’ and the incentive affects the

decision to install or adopt natural gas service or electric service in the residential or commercial
market, there shall be a rebuttable presumption that the program is promotional in nature.
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If the presumption that a program is promotional is not successfully rebutted, the cost of
the incentive may not be recoverable from the ratepayers unless the Commission finds
good cause to do so.

If the presumption that a program is promotional is successfully rebutted, the cost of the
incentive shall be recoverable from the ratepayers. The amount of recovery shall not
exceed the difference between the cost of installing equipment and/or constructing a
dwelling to current state/federal energy efficiency standards and the more stringent energy
efficiency requirements of the program, to the exterit found just and reasonable by the
Commission.

The presumption that a program is promotional may generally be rebutted at the time it
is filed for approval by demonstrating that the incentive will encourage construction of
dwellings and installation of appliances that are more energy efficient than required by
state and/or federal building codes and appliance standards, subject to Commission
approval.

If a programinvolves an incentive paid to a third party builder (residential or commercial),

the builder shall be advised by the sponsoring utility that the builder may receive the incentive qn a
per structure basis without having to agree to: (a) a minimum number or percentage of all-gas or all-
electric structures to be built in a given subdivision development or in total, or (b) the type of any
given structure (gas or electric) to be built in a given subdivision development.

(@

(b)

(©)

4.

Electric and gas utlities may continue to promote and pay incentives for all-electric and
all-gas structures respectively, provided such programs are approved by the Commission.

A builder shall be advised by the sponsoring utility of the availability of natural gas or
electric alternatives, as appropriate.

A builder receiving incentives shall not be required to advertise that the builder is
exclusively an all-gas or all-electric builder for either a particular subdivision or in general.

The promotional literature for any program offering energy-efficiency mortgage discounts

shall explain that the structures financed under the program need not be all-electric or all-gas.’

5.

Duke’s proposed Food Service Program shall be modified to include a definition of

qualifying equipment and of conventional equipment, and is subject to approval in accordance with
guideline number 1 above.

(a)

The nature or amount of incentive contained in each program encouraging the installation
of commercial appliances (electric or gas) that use the sponsoring utility’s energy
product, such as Duke’s Food Service Program, shall be unaffected by the availability or
use of alternate fuels in the applicable customer’s facility.
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(b)  Commercial clients (builders, customers, etc.) who are offered incentives for installation
of appliances shall be advised by the sponsoring utility of the availability of natural gas
or electric alternatives, as appropriate.

6. Rates, rate design issues, and terms and conditions of service approved by the
Commission are not subject to these guidelines.

7. Pending applications-involving incentive programs are subject ot these guidelines.

DOCKET NO. E-100, SUB 69
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION
In the Matter of

Consideration of Certain Standards for
Electric Utilities Relating to Integrated

)
)
Resource Planning, Investments in Conservation ) ORDER PURSUANT TO
and Demand-Side Management, and Energy ) SECTION 111 OF THE
Efficiency Investments in Power Generation ) ENERGYPOLICY ACT
and Supply Pursuant to Section 111 of the ) OF 1992
Energy Policy Act of 1992 )
HEARD IN: Commission Hearing Room, Dobbs Building, Raleigh, North Carolina, on March 8,
1994, at 9:30 a.m.
BEFORE: Commissioner Allyson K. Duncan, Presiding; Commisstoners Charles H. Hughes,

Laurence A. Cobb, Judy Hunt and Ralph A. Hunt
APPEARANCES:
For Carolina Power & Light Company:

Len S. Anthony, Associate General Counsel, Carolina Power & Light Company,
Post Office Box 1551, Raleigh, North Carolina 27602

Robert W. Kaylor, Bode, Call and Green, Post Office Box 6338, Raleigh, North
Carolina 27628-6338

For Duke Power Company:

William Larty Porter, Deputy General Counsel, Duke Power Company, 422 South
Church Street, Charlotte, North Carolina 28242-0001
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For Nantahala Power & Light Company:

Edward S. Finley, Ir., Hunton & Williams, Post Office Box 109, Raleigh, North
Carolina 27602

For North Carolina Power:

James S. Copenhaver, Senior Regulatory Counsel, North Carolina Power, Post
Office Box 26666, Richmond, Virginia 23261

For CIGFUR I and CIGFUR II:

Cathlsen M. Plaut, Bailey & Dixon, Post Office Box 1351, Raleigh, North Carolina
27602

For Southern Environmental Law Center:

Oliver A. Pollard, III, Staff Attorney, Southern Environmental Law Center,
201 West Main Street, Suite 14, Charlottesville, Virginia 22902

For the Using and Consuming Public:

Gisele L. Rankin, Staff Attorney, Public Staff - North Carolina Utilities
Commission, Post Office Box 29520, Raleigh, North Carolina 27626-0520

BY THE COMMISSION: This proceeding was instituted for the purpose of complying with
Section 111 of the Energy Policy Act of 1992 (EPACT) which the President signed into law on
October 24, 1992. Section 111 of the EPACT amends Section 111 and other related sections of the
Public Utility Regulatory Policies Act of 1978 (PURPA), codified as 16 U.S.C.A. §2621 and other
related sections.

Section 111 of EPACT establishes the following new Federal standards:

Integrated resource planning. - Each electric utility shall employ integrated resource
planning. All plans or filings before a State regulatory authority to meet the requirements
of this paragraph must be updated on a regular basis, must provide the opportunity for public
participation and comment, and contain a requirement that the plan be implemented.

Investments in conservation and demand management. - The rates allowed to be
charged by a State regulated electric utility shall be such that the utility's investment in and
expenditures for energy conservation, energy efficiency resources, and other demand-side
management measures are at least as profitable, giving appropriate consideration to income
lost from reduced sales due to investments in and expenditures for conservation and
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efficiency, as its investments in and expenditures for the construction of new generation,
transmission, and distribution equipment. Such energy conservation, energy efficiency
resources and other demand-side management measures shall be appropriately monitored and
evaluated.

Energy efficiency investments in power generation and supply. - The rates charged by
any electric utility shall be such that the utility is encouraged to make investments in, and
expenditures for, all cost-effective improvements in the energy efficiency of power
generation, transmission and distribution. In considering regulatory changes to achieve the
objectives of this paragraph, State regulatory authorities and nonregulated electric utilities
shall consider the disincentives caused by existing ratemaking policies, and practices, and
consider incentives that would encourage better maintenance, and investment in more
efficient power generation, transmission and distribution equipment.

16 U.S.C.A. §2621(d)(7), (8) and (9).

The term "integrated resource planning" is defined as a planning and selection process for new
energy resources that evaluates the full range of alternatives, including new generating capacity,
power purchases, energy conservation and efficiency, cogeneration and district heating and cooling
applications, and renewable energy resources, in order to provide adequate and reliable service to its
electric customers at the lowest system cost. The process shall take into account diversity, reliability,
dispatchability, and other factors of risk; shall take into account the ability to verify energy savings
achieved through energy conservation and efficiency and the projected durability of such savings
measured over time; and shall treat demand and supply resources on a consistent and integrated basis.
16 U.S.C.A. §2602(19). The term "system cost" means all direct and quantifiable net costs for an
energy resource over its available life, including the cost of production, distribution, transportation,
utilization, waste management, and environmental compliance. 16 U.S.C.A. §2602(20). The term
“demand-side management" includes load management techniques. 16 U.S.C.A. §2602(21).

Section 111 of the EPACT further provides that each State regulatory authority, with respect to
each electric utility for which it has ratemaking authority, shall consider the above-quoted standards
and make a determination whether or not it is appropriate to implement such standards to carry out
the purposes of the Chapter. 16 U.S.C.A. §2621(a). The purposes of the Chapter are "to encourage
(1) conservation of energy supplied by electric utilities; (2) the optimizasion of the efficiency of use
of facilities and resources by electric utilities; and (3) equitable rates to electric consumers." 16
U.S.C.A. §2611. Consideration of the standards must be made after a public notice and hearing; the
determination whether or not to implement the standards must be in writing, based upon findings and
upon evidence presented at the hearing, and available to the public. 16 U.S.C.A. §2621(b).

The State regulatory authority may either implement a standard or decline to implement a
staidard and state in writing the reasons therefore. 16 U.S.C.A. §2621(c). In addition, the State
regulatory authority expressly has the authority to adopt, pursuant to State faw, a standard or rule
that is different from any standard established by Section 111, 16 U.S.C. 2627, The State regulatory
authority must complete its consideration and make its determination by October 24, 1995. 16
U.S.C.A. §2622(b)(2).
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If a State regulatory authority implements one of the above-quoted standards, the authority shall

(A) consider the impact that implementation of such standard would have on small
businesses engaged in the design, sale, supply, installation or servicing of energy
conservation, energy efficiency or other demand-side management measures, and

(B) implement such standard so as to assure that utility actions would not provide such
utilities with unfair competitive advantages over such small businesses.
16 U.S.C.A. §2621(c)(3).

In undertaking its considerationand in making its determination with respect to these standards,
the State regulatory authority may take into account any appropriate prior determination with respect
to a standard and the evidence upon which such prior determination was based. 16 U.S.C.A.
§2622(a).

In order to implement these provisions of Federal law, the Commission took the following action:

(1)  The evidence and Commission orders in the following dockets were incorporated
into this docket: Docket No. E-100, Sub 54 - Investigation and Rulemaking
Proceeding to Consider Least Cost Integrated Planning; Docket No. E-100, Sub
58 - Analysis and Investigation of Least Cost Integrated Resource Planning in
North Carolina--1989/1990; and Docket No. E-100, Sub 64 - Analysis and
Investigation of Least Cost Integrated Resource Planning in North Carolina--1992.

(2)  The preliminary conclusion was drawn that the evidence and determinations made
in the above-cited three dockets provide a sufficient evidentiary basis for
determining that the Commission has considered and found it appropriate (to the
extent reflected in the Commission Orders) to implement the first two Federal
standards (relating to integrated resource planning and investments in conservation
and demand management).

(3)  Public notice was required and a hearing scheduled for Tuesday, March 8, 1994.

(4)  The testimony presented at the hearing was allowed to address only the third
federal standard (energy efficiency investments in power generation and supply) and
the effect of implementation of the three standards on small demand-side
management businesses.

(5)  Any party desiring to present additional evidence as to the first two standards
(integrated resource planning and investments in conservation and demand
management) was required to file a motion for leave to do so explaining why
additional evidence, beyond that already incorporated in the record from Docket
No. E-100, Subs 54, 58, and 64, was needed.

(6) Briefs and/or proposed orders on all three standards were received at the
conclusion of the hearing.
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(7)  Carolina Power & Light Company (CP&L), Duke Power Company (Duke), Virginia
Electric & Power Company d/b/a North Carolina Power (NC Power), and Nantahala
Power and Light Company (Nantahala) were made parties of record.

On December 29, 1993, Piedmont Natural Gas Company, Inc. (Piedmont) filed a petition asking
to intervene and to present additional evidence as to the first two standards. In support of its motion
to present additional evidence, Piedmont asserted that implementation of these two standards by
electric utilities will have a direct effect on Piedmont and that the Commission should consider this
effect.

On January 10, 1994, responses were filed by CP&L and Duke. In general, CP&L and Duke
asserted that the present proceeding is limited to the issue of whether the federal standards should
be implemented, that this Commission has already thoroughly investigated whether the first two
standards should be adopted in previous dockets and has determined that they should be
implemented, that Piedmont could have expressed its views in the previous dockets but did not do
so, and that the appropriate forum for challenging the effect of individual electric integrated resources
planning (IRP) and demand-side management (DSM) programs on Piedmont is either the
Commission's periodic IRP investigations or the individual dockets in which specific programs are
proposed.

On January 12, 1994, Piedmont filed a reply addressing Duke Power's "objection to Piedmont's
intervention in this docket. . ." The Commission notes that Duke Power’s response did not in fact
object to Piedmont's intervention; it only objected to Piedmont's request to present additional
evidence as to the first two standards.

On January 13, 1994, the Public Staff filed a response asserting that Piedmont had not offered
any explanation as to why additional evidence on the first two standards should be received and that
Piedmont appeared to want "reconsideration of over six years of development and implementation
of electric LCIRP for purposes totally outside of the requirements of the EPACT."

Finally, on January 20, 1994, NC Power filed a response arguing that Piedmont's concerns are
not appropriate to this docket, which s for the limited purpose of determining whether to implement
the new federal standards specified in Section 111 of EPACT.

By Order dated January 21, 1994, the Commission, after careful consideration of all of the filings,
allowed Piedmont to intervene, but concluded that Piedmont had not shown why additional evidence
as to the first two standards should be allowed. The Commission pointed out that the purpose of the
present proceeding, as provided by Section 111 of EPACT, is to consider the standards and make a
determination whether or not it is appropriate to implement the standards. With respect to integrated
resource planning and investments in conservation and demand management, the Commission has
already conducted thorough investigations and decided that they should be implemented, to the extent
reflected in the prior Commission orders. Congress realized that some states may have already
partially fulfilled the mandate of' Section 111, and EPACT provides that state commissions may
consider prior determinations withi respect to the standards and the evidence upon which they were
based. 16 U.S.C.A. §2623(a). The Commission pointed out that Piedmont had an opportunity to
intervene in those previous dockets, but it did not do so. Further, the specific concern expressed by
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Piedmont, the "effect of these electric programs on Piedmont," is more appropriately addressed in
a proceeding where specific programs are at issue. The Commission therefore reiterated that the
testimony to be presented at the hearing in this docket could address only the third federal standard
(energy efficiency investments in power generation and supply) and the effect of implementation of
the three standards on small demand-side management businesses.

On Febmary 25, 1994, CP&L filed a letter notifying the Commission and all parties of record that
the following stipulation had been reached: All parties agreed to waive the filing of rebuttal
testimony; waive the right to cross-examination; that the prefiled direct testimony would be copied
into the record without objection; that all parties would be afforded the opportunity to file briefs (or
proposed orders) and reply briefs; and that the hearing scheduled for March 8, 1994, would be
convened to allow any public witnesses to appear and present their testimony.

The matter came on for hearing as scheduled on March 8, 1994. The following direct testimony
was copied into the record: On behalf of CP&L, David R. Nevil,Manager - Rates & Energy
Services; on behalf of Duke, Donald H. Denton, Senior Vice President and Chief Planning Officer;
on behalf of Nantahala, Kenneth C. Stonebraker, Vice President, Finance and Treasurer; on behalf
of NC Power, Larry W. Ellis, Senior Vice President - Power Operations and Planning and Mary C.
Doswell, Demand-Side Planning; and on behalf of the Public Staff, Michael C. Maness, Supervisor,
Electric Section of the Accounting Division of the Public Staff, and James S. McLawhorm, Engineer,
Electric Division of the Public Staff.

Based on the evidence adduced at the hearing and other matters of record, the Commission
makes the following

FINDINGS OF FACT

1. This proceeding was initiated by the Commission for the express purpose of complying
with the requirements of Section 111 of the EPACT which amends sections of the Public Utility
Regulatory Policies Act of 1978 (PURPA), codified as 16 U.S.C.A. §2621 and other related sections.

2. The evidence and determinations made in Docket No. E-100, Sub 54 - Investigation and
Rulemaking Proceeding to Consider Least Cost Integrated Planning; Docket No, E-100, Sub 58 -
Analysis and Investigation of Least Cost Integrated Resource Planning in North Carolina--1989/1990;
and Docket No. E-100, Sub 64 - Analysis and Investigation of Least Cost Integrated Resource
Planning in North Carolina--1992 provide a sufficient evidentiary basis for determining that the
Commission has considered and found it appropriate, to the extent reflected in the Commission
Orders, to implement the first two Federal standards relating to integrated resource planning and
investments in conservation and demand management.

3. The Commission's Least Cost Integrated Resource Planning (LCIRP) rules, published as
Rule R8-56 through Rule R8-61, and the Commission's Orders in the above-cited three dockets
establish the standards or rules by which this Commission will implement integrated resource planning
inNorth Carolina. To the extent these rules and orders are in conflict with the federal standards or
other states' interpretations of these standards, this Commission's rules and orders control.
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4, The Commission declines to adopt the third federal standard (energy efficiency
investments in power generation and supply) except to the extent it is already contained in Chapter
62 of the North Carolina General Statutes and the Commission’s rules.

5. Utility responsibility for making appropriate energy efficiency investments in power
generation and supply is already inherent in North Carolina policy and Jaw.

6. The LCIRP rules and orders previously adopted by this Commission have not been used
in such a way as to provide the electric utilities with unfair competitive advantages over small
businesses engaged in the design, sale, supply, installation or servicing of energy conservation, energy
efficiency or other demand-side management measures.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 1,2 AND 3

All parties submitting testimony agreed with the Commission’s determination in its September 21,
1993, Order herein that the evidence and findings in Docket Nos. E-100, Sub 54, 58, and 64 provide
a sufficient evidentiary basis for determining that the Commission has considered and found it
appropriate to implement the first two standards described herein.

A State regulatory authority expressly has the authority to adopt, pursuant to State law, a
standard or rule that is different from any standard established by Section 111. 16 U.S.C.A. §2627.
Pursuant to that authority, this Commission concludes that it is appropriate to implement the first two
federal standards (relating to integrated resource planning and investments in conservation and
demand management) to the extent reflected in the Commission Orders in Docket Nos. E-100, Sub
54, 58 and 64.

These Commission Orders adopted Least Cost Integrated Resource Planning (LCIRP) rules,
published as Rule R8-56 through Rule R8-61, and implemented those rules in accordance with North
Carolina law and policy. To the extent these rules and orders are in conflict with the federal standards
or other states’ interpretations of these standards, this Commission’s rules and orders control.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 4 AND §

CP&L witness Nevil recommended that the Commission adopt the third federal standard (energy
efficiency investments in powergeneration and supply); however, he said it was not necessary for the
Commission to take any action at this time to further implement the standard. He described actions
CP&L was already talsing to meet the spirit of the standard.

Duke witness Denton testified that Duke was not requesting any incentive at this time related to
efficiency in generation, transmission or distribution, and that Duke would continue to identify and
evaluate opportunities to improve energy efficiency and make the appropriate business and
operational decisions in that regard.

Nantahala witness Stonebraker testified that Nantahala does not recommend that any incentives
beadopted at this time, but expressed concern over the disincentives it perceived in the ratemaking
policy for purchased power.
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NC Power witness Ellis testified that NC Power supported the implementation of the third federal
standard, but was not proposing any specific ratemaking recommendations in this proceeding.

Public Staff witnesses Maness and McLawhorn testified that it is not appropriate or necessary
for the Commission to adopt the federal standard in order to carry out the purposes of Chapter 16
of the United States Code. They said that the purpose set forth in the Chapter most directly related
to the federal standard, “the optimization of the efficiency of use of facilities and resources by electric
utilities,” is sufficiently encouraged by existing North Carolina law and regulatory policies which are
more specifically attuned to the needs of this state than a general national standard. Furthermore,
they said substantial encouragement for efficiency is being provided by the environment in which
North Carolina electric utilities presently operate.

Witnesses Maness and McLawhorn pointed out the following specific factors, which were
discussed in detail in this testimony, to demonstrate that adoption of the federal standard is
unnecessary:

(1)  The public utilities laws and regulations of the State of North Carolina, as well as the
regulatory practices put into effect thereunder, do not create disincentives for cost-
effective improvements in energy efficiency. In fact, these laws and regulations, which
give the Commission considerable authority to compel adequate service by the regulated
electric utilities, provide a broad incentive for sound management, including increases in
energy efficiency which minimize overall cost.

(2)  The types of additional incentives which are typically presented as inducements to
increases in efficiency, such as increments to the rate of return or alternative revenue
mechanisms, are not appropriate under current North Carolina law.

(3)  Theincreasingly competitive environment in which the electric utilities of North Carolina
find themselves today itself acts as a strong incentive for improvements in energy
efficiency and other areas which serve to minimize costs and thus lessen the need for
increases in rates.

The Commission concludes that, consistent with its decision to adopt standards pursuant to
North Carolina law and policy, it should decline to adopt the third federal standard (energy efficiency
investment in power generation and supply) except to the extent it is already contained in Chapter
62 of the General Statutes and the Commission’s rules.

The Commission concludes that utility responsibility for making appropriate investments in
energy efficiency measures is already inherent in North Carolina policy and law. This conclusion is
discussed in detail below.

The public utilities laws embodied in Chapter 62 of the North Carolina, General Statutes, as
further illuminated by the Commission’s rules, require public utilities to provide adequate service.
The Commission has the authority to compel public utilities to provide adequate service, as well as
the authority to use its ratemaking powers to disallow the costs of inadequate service from rates
and/or penalize public utilities for providing inadequate service. The requirement that public utilities
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provide adequate service is thus tied to the Commission’s responsibility to establish just and
reasonable rates. Both the requirement of public utilities to provide adequate service and the
authority of the Commission to enforce said requirement have been confirmed by decisions of the
North Carolina appellate courts.

The requirement contained within Chapter 62 to provide adequate service places on public
utilities the responsibility to provide high quality service in a cost-effective and efficient manner. This
emphasis on cost effective and efficient service is particularly highlighted by the integrated resource
planning rules and process implemented by the Commission in recent years. The utilities’
responsibility extends to active consideration of cost-effective improvements in the energy efficiency
of power generation, transmission, and distribution. Where the utilities fail or refuse to engage in that
consideration, the Commission can use its enforcement authority including, as appropriate, the
disallowance of costs and/or the imposition of penalties. The risk of financial loss to public utilities
for failing to engage in LCIRP behavior thus not only creates no disincentive for cost-effective
efficiency improvements; but in fact should create a considerable incentive for the utilities to actively
consider and implement such improvements.

Several statutes within Chapter 62 contain such provisions. As a starting point, the declaration
of policy embodied in G.S. §62-2 states in part as follows:

-§ 62-2, Declaration of policy.

... It is hereby declared to be the policy of the State of North Carolina:

(3)  To promote adequate, reliable and economical utility service to all of the citizens and
residents of the State;

(4)  To provide just and reasonable rates and charges for public utility services. . .
consistent with long-term management and conservation of energy- resources by
iding w | uneconomic and inefficient uses of energy:;

(Emi)ilésis added).

As can be seen, subparagraph (4) indicates that the reasonableness of public utility rates and
charges depends partly on the efficient use of energy.

Consistent with the declaration of policy, G.S. §62-32 confers upon the Commission and the

Commission the general authority to supervise the rates and service of public utilities and to compel
“reasonable service™:
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§ 62-32. Supervisory powers; rates and service.

(a) Under the rules herein prescribed and subject to the limitations hereinafter set forth,
the Commission shall have general supervision over the rates charged and service rendered
by all public utilities in this State.

(b) ... [T]he Commission is hereby vested with all power necessary to require.and
compe! any public utility to provide and fumish to the citizens of this State reasonable
service of the kind it undertakes to furnish and fix and regulate the reasonable rates and
charges to be made for such service.

(Emphasis added).
Continuing more specifically with regard to service, G.S. § 62-42 sets forth specific situations

in which the Commission is authorized to order a public utility to make changes in its equipment or
its service:

§ 62-42. Compelling efficient service, extensions of services and facilities, additions and
improvements.

(a) Except as otherwise limited in this Chapter, whenever the Commission, after notice
and hearing had upon its own motion or upon complaint, finds:

(1)  That the service of any public utility is inadequate _insufficient or unreasonably
discriminatory, or

(3)  That additions, extensions, repairs or improvements to, or changes in, the existing
plant, equipment, apparatus, facilities or other physical property of any public utility
. . . ought reasonably to be made, or

(5)  That any other act is necessary to secure reasonably adequate service or facilities and
reasonably and adequately to serve the public convenience and necessi

the Commission shall enter and serve an order directing that such additions, extensions,

repairs, improvements, or additional services or changes shall be made or affected within a

reasonable time prescribed in the order. . . .

(Emphasis added).

G. S. §62-131 again brings together the concepts of just and reasonable rates and the provision
of'adequate service:
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§ 62-131. Rates must be just and reasonable; service efficient.

(a) Every rate made, demanded or received by any public utility, or by any two
or more public utilities jointly, shall be just and reasonable.

(b) Every public utility shall furnish adequate efficient and reasonable service.

(Emphasis added)

G.S. § 62-133, in setting forth the ratemaking process that the Commission is required to follow
in the setting of non-fuel rates, specifically gives the Commission the authority to take adequacy of
service into account. First, the statute provides for the ratemaking disallowance of increased costs
due to inadequate service. Specifically, G. S. § 62-133(b)(1) requires the Commission to “ascertain
the reasonable original cost of the public utility’s property” used and useful in providing electric
service. (Emphasisadded). Additionally, G. S. § 62-133(b)(3) requires the Commission to “ascertain
such public utility’s reasonable operating expenses. . . .” (Emphasis added). Per G.S. § 62-133(b)(5),
both of these components of “reasonable” cost are to be utilized in fixing rates. If the costs of
inadequate service were incurred imprudently or were otherwise unreasonable, the Commission
would have the authority and the obligation to disallow them in the setting of rates.

Second, G.S. § 62-133(b)(4) provides.in part as follows regarding the determination of the
appropriate rate of return on the rate base:

(4) [The Commission shal(][f]lix such rate of return on the cost of the property
ascertained pursuant to subdivision (1) as will enable the public utility by sound
management to produce a fair return for its shareholders. . . .

(Emphasis added).

In other words, the Commission is prohibited from setting the rate of return at a level that would
allow the utility to practice unsound management and still earn a fair return for its shareholders.
Furthermore, if at the time rates are set the cost of capital of the public utility is elevated due to
increased risk caused by unsound management, the Commission should not include th€ increment of
cost of capital due to said unsound management in the rate of return it fixes pursuant to G.S. § 62-
133(b)(4). Ifthe utility’s management later improves sufficiently, the cost of capital will presumably
decrease, all other things being equal, to a level that will enable the utility to earn a fair return under
the rates established by the Commission.

Finally, G.S. § 62-133(d) requires the Commission to consider “all other material facts of record
that will enable it to determine what are reasonable and just.” These other material facts of record
could of course include the overall adequacy of the Company’s service and management.

In several general rate cases, the Commission has either disallowed certain costs as unreasonable
or reduced the rate of retum due to inadequate service on the part of the utility. For example, in
Carolina Power & Light Company’s 1988 general rate case (Docket No. E-2, Sub §37), the
Commission excluded a portion of the financing costs of the Shearon Harris nuclear plant, as well as
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certain other construction costs, on the basis of imprudence on the part of the Company. There have
also beena number of general rate cases in which the Commission has explicitly reduced the rate of
return due to inadequate service. These include three involving electric utilities: Virginia Electric and
Power, Docket No. E-22, Sub 257; Carolina Power & Light Company, Docket No. E-2, Sub 444;
and Carolina Power and Light Company, Docket No. E-2, Sub 461.

The Commission presented a consistent rationale supporting its authority to impose a rate of
return penalty in all three of the electric cases. As set forth in its final order in the 1983 Carolina
Power & Light Company case, this rationale was as follows:

. . . [T]he Commission concludes that, in the absence of any consideration of CP&L’s history
of poor nuclear performance and the inefficiency and imprudence of CP&L’s management
in the area of nuclear plant performance, a 15.25% rate of return upon equity would be the
fair rate of return for CP&L in this case. However, when CP&L’s poor nuclear plant
performance and the past history of inefficiency and imprudence of CP&L’s management in
the area of nuclear plant performance is taken into consideration, the Commission concludes
that it cannot allow that level of return upon equity. . .. The Commission therefore
concludes that CP&L should be allowed an opportunity to earn no more than a 14.5% rate
of return on equity.

This Commission operatesunder a legislative mandate that requires it to fix rates which will
allow a utility “by sound management” to pay all of its reasonable operating costs, including
maintenance, depreciation, and taxes, and to earn a fair return on its investment. G. S. 62-
133(b)(4); State of North Carolina ex rel. Utilities Commission v. Duke Power Company.
285 N.C. 377, 206 S.E. 2nd 269 (1974). However, upon a finding that a utility is not
soundly managed, it may be penalized by being authorized to eamn less than a “fair return.”
Southeast, 285 N.C. 671, 208 S. E. 2nd 681 (1974). In order to penalize a utility on rate
of return, the Commission must make specific findings showing the effect upon its decision
of the poor management it has found. Utilities Commission v_Morgan Attorney General
277 N.C. 255, 177 S. E. 2nd 405 (1970). The penalty must not result in a confiscatory rate
of return. 285 N.C. 671.

(Order on Reconsideration, December 7, 1983, Docket No. E-2, Sub 461)

In'additionto G.S. § 62-133, which covers non-fue! rates, G.S, § 62-133.2 and Commission Rule
RB-55, which govern the setting of fuel rates, contain provisions for the determination of the
“reasonable” amount of fuel expenses to be ultimately recovered from the ratepayers through the fuet
rate. With regard to the recoverability of fuel expenses, G.S. § 62-133.2(d) states:

The Commission shall allow only that portion, if any, of a requested fuel adjustment that is
based on adjusted and reasonable fuel expenses prudently incurred under efficient
management and econormic operation.

Thus, the same general requirements of adequate and efficient service which are factors in the setting
of non-fuel rates are present in the process for setting the fuel rate as well.
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The rules and regulations of the Commission further illuminate the concepts embodied in the
statutes. Specifically, Rule R8-23 reads as follows:

Rule R8-23. Extent of system on which utility must maintain service,

Each electric utility, unless specifically relieved in any case by the Commission from
such obligation, shall operate and maintain in safe_efficient and proper condition, all the
facilities and instrumentalities used in connection with the regulation, measurement and
delivery of electric current to any consumer up to and including the point of delivery into
the wiring owned by the consumer.

(Emphasis added)

Additionally, the Commission’s LCIRP rules, Rules R8-56 through Rule R8-61, address the issue
of meeting the demand for electric service in the most cost-effective manner possible.

It is clear that Chapter 62 and the Commission’s rules both require that public utilities provide
adequate service and give the Commission the authority to compel such service. Moreover, it is clear
that the overall concept of “adequate” service encompasses “efficient” and “economical” service as
well.

Recently, the Commission stated that Chapter 62 does not authorize a supply-side special cost
recovery or incentive mechanism. In the most recent integrated resource plan proceeding (Docket
No. E-100, Sub 64), Carolina Power & Light Company proposed an annual rider or deferred
accounting mechanism to recover increases in costs due to long-term power purchases and purchases
from qualifying facilities. The Company also proposed that the mechanism include a reward to the
shareholders to recognize the risks faced in selecting the least cost option. Additionally, Allied
Signal, Inc., asked the Cormmission to state explicitly that any incentive or cost recovery mechanism
developed for demand-side management programs would also include cost-effective utility
transmission and distribution (T&D) efficiency investments. In response to these proposals, the
Commission stated in part the following in its Order:

At the outset the Commission must determine whether or not it has the authority to establish
a supply-side cost recovery or incentive mechanism for purchased power and T&D
investments, as requested by CP&L and Allied Signal, respectively. The Commission
concludes that it does not have such authority. Neither the general ratemaking statutes, nor
the fuel charge adjustment statute, nor the policy statute G.S. 62-2(3a) authorizes such a
mechanism.

An issue similar to this one was presented by NC Power in its 1990 rate case, Docket No.
E-22, Sub314. NC Power proposed to recover non-utility generation expense outside the
framework of a general rate case through annual purchased capacity and purchased energy
riders. The Commission concluded that an adjustment to base rates between general rate
cases, for which there is no specific statutory authority, to reflect changing non-utility
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generation expenses is not authorized under current North Carolina law.

Fuel charge adjustment statutes provide authority for the recovery of fuel costs outside of
the scope of a general rate case. The annual fuel charge adjustment proceedings currently
being held by the Commission are pursuant to G.S. 62-133.2. This statute explicitly excludes
any purchased power costs, other than the fuel portion.

Another statute that must be considered is G.S. 62-2(3a). This statute declares the following
to be the policy of the State:

To assure that resources necessary to meet future growth through the provision of
adequate, reliable utility service include use of the entire spectrum of demand-side
options, including but not limited to conservation, load management and efficiency
programs, as additional sources of energy supply and/or energy demand reductions. To
that end, to require energy planning and fixing of rates in a manner to result in the least
cost mix of generation and demand-reduction measures which is achievable, including
consideration of appropriate rewards to utilities for efficiency and conservation which
decrease utility bills.

As previously discussed, this statute foresees fixing rates ‘to the end’ of assuring use of
demand-side options. The Commission considers demand-side programs to be those
programs that are undertaken for the purpose of increasing a customer’s energy efficiency,
reducing his consumption of electricity (on peak or off), or improving his load factor.
Consideration of available purchased power and T&D efficiency options are a necessary part
of least cost planning, but they are not demand-side options. Thus, ratemaking mechanisms
such as those proposed by CP&L and Allied Signal are not authorized by G.S. 62-2(3a).

Witness Plett [AlliedSignal’s witness] cited the Energy Policy Act of 1992 as support for his
proposal. While this act is new and will require further study and consideration, the
Commission concludes that there is nothing in the act that compels the Commission to
approve special ratemaking treatment for purchased power or T&D investments in this
proceeding.

Accordingly, the Commission concludes that CP&L’s and Allied Signal’s proposals for
special cost recovery/incentive mechanisms for supply-side expenditures are not authorized
by law and cannot be approved.

(Order Adopting Least Cost Integrated Resource Plans, June 29, 1993, Docket No. E-100, Sub 64,

pp. 51-53).

Exclusive of any consideration of the legality or lack thereof of an additional reward/incentive

for supply-side efficiency investments, establishment of such is not appropriate under the statutory
ratemaking methodology used in this State, The law requires the utility to provide adequate service;
in correlation, the utility is allowed to charge rates based on its reasonable ¢osts and a rate of return
set to allow the recovery of a fair return, given sound management. No additional compensation to
the utility’s shareholders is necessary to provide a fair return. To pay an additional retum to the
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shareholders for supply-side efficiency investments or to split out this one aspect of costs for special
ratemaking treatment would be to provide special treatment for something that the utility is already
required to do under the law and is already explicitly compensated for by the existing ratemaking
process.

The net effect of EPACT will be an increase in the competitive nature of the wholesale electric
industry nationally. It appears there will be an increase in altemnatives on a retail basis as well. In an
effort to combat these competitive threats, well-run utilities will seek to minimize costs and improve
efficiencies throughout all areas of operations, including generation, transmission and distribution.
Therefore, cost-effective efficiency improvements resulting in lower overall costs should be a top
priority for utilities, even without state or federal directives in this area.

Based on the foregoing the Commission concludes that it will not adopt the third federal standard
(energy efficiency investments in power generation and supply) except to the extent it is already
contained in Chapter 62 of the General Statutes and the Commission rules. The Commission further
concludes that utility responsibility for making appropriate investments in energy efficiency meastices
is already inherent in North Carolina policy and law.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 6

The evidence supporting this conclusion can be found in the testimony of Duke witness Denton,
Nantahala witness Stonebraker, and NC Power witness Doswell,

Duke witness Denton testified that Duke did not believe any action is needed by the Commission
to protect the interest of small businesses engaged in providing DSM products and services.

Nantahala witness Stonebraker testified that the implementation of the standards did not have a
negative impact on small DSM businesses.

NC Power witness Doswell described the programs NC Power has instituted and their effect on
small DSM businesses. She concluded that its programs either enhanced business opportunities, or,
at the very least, do not provide it with an uafair advantage. In addition, she noted that NC Power
is planning to conduct an experimental DSM bid solicitation. She expects small energy services
companies to serve the types of markets this will address. The bidding also is expected to increase
the participation of small businesses.

All of the evidence in this proceeding supports findings and conclusions that implementation of
the federal standards to the extent reflected by Commission Orders as described herein will have a
positive impact on small demand-side businesses and that such standards have not and will not
provide the electric utilities with an unfair advantage over such small businesses. The Commission
therefore concludes that it has complied with the requirements of Section 111 of the EPACT with
respect to the impact of LCIRP on small DSM businesses.
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IT IS, THEREFORE, ORDERED that this Order be issued as the Commission’s consideration
and determination pursuant to Section 111 of the EPACT.

1ISSUED BY ORDER OF THE COMMISSION,
This the 16th day of May 1995,

NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk

DOCKET NO. E-100, SUB 72

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Revision of Commission Rule R8-14 ) ORDER ADOPTING
Governing Electric Meter Testing ) REVISED RULE R8-14

BY THE COMMISSION: On March 8, 1994, Duke Power Company filed a Motion for a
change in NCUC Rule R8-14 governing meter testing at the request of a customer.

Duke proposed that the period within which a customer may request an additional meter test be
revised from six months to 12 months in paragraph (b). Duke also proposed that the specific fees
outlined in paragraph (b) be eliminated, and that paragraphs (b) and (c) be revised to require that
utilities obtain Commission approval of respective schedules of fees for various types of meter tests.
Duke further proposed that paragraph (f) be revised in order to allow the utility to provide meter test
results to the customer informally except where the customer requests a written report.

By Order issued March 31, 1994, the Commission established a rule-making proceeding and
published the proposed revised rule for comment. CP&L, Vepco (NC Power), Nantahala and the
Public Staff filed comments. Duke did not file further comments.

All parties who filed comments agreed with the proposed revisions, except as follows:

CP&L proposed that the period between free meter tests be three (3) years instead of the one (1)
year proposed by Duke. CP&L described the improvements in the manufacture and accuracy of
meters as well as the results of its statistical meter sampling program to support its contention that
very few meters are ever discovered to register too fast, and that required testing at company expense
more frequently than once every three years is unwarranted.

NC Power proposed that the period between free meter tests be at least two (2) years instead of
the one (1) year proposed by Duke. NC Power described the results of its meter testing program to
support its contention that meters rarely register too much usage, and that it is unnecessary to test
meters as frequently as once each year,
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The Public Staff proposed: (1) some minor wording changes for clarity; (2) addition of a
sentence specifying that the utility shall inform the consumer that he has a right to request a written
copy of the utility's report of the meter test; and (3) addition of language specifying that the initial
meter test within the period of time defined in the rule is free to the customer. The Public Staff

' observed that it believed the utilities were already performing the initial meter test at no charge to the
customer even though the existing rule does not require it.

On June 17, 1994, the Attorney General filed its response to comments filed in the docket, in
which it supported the revised rule as modified by the-Public Staff.

The Commission is of the opinion that its Rule R8-14 should be modified at this time as proposed
by the Public Staff.

1T IS, THEREFORE, ORDERED as foflows:

1. That the revised Rule R8-14, attached hereto as Appendix A, is hereby adopted effective
the date of this Order.

2. That the Chief Clerk shall mail a copy of this Order to all regulated electric utilities
operating in North Carolina.

ISSUED BY ORDER OF THE COMMISSION.
This the 22nd day of June 1994.
NORTH.CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk

APPENDIX A
Rule R8-14 Meter testing at request of consumers.

(a)  Upon reasonable notice, when requested in writing by the consumer, each utility shall
- test the accuracy of the meter in use by the consumer.

(b)  Nodeposit or payment shall be required-from the consumer for a meter test, except
when the consumer has requested, within the previous twelve months, that the same meter
be tested, in which case the corisumer shall be required by the utility to deposit with it an
amount as determined by the Commission to cover the reasonable cost of such test.

(c) A schedule of deposits or fees for testing various classifications of meters shall be
filed with, and approved by, the Commission.

(d) The amount so deposited with the utility shall be refunded or credited to the
consumer (as a part of the settlement in the case of a disputed account) if the meter is found,
when tested, to register more than 2% fast; otherwise the deposit shall be retained by the
utility.
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(e)  The consumer may, if he so requests, be present when the utility conducts the test on
his meter, or if he desires, may provide (at his expense) an expert, or other representative
appointed by him to be present at the time of the meter test.

® A report of the results of the meter test shall be made within a reasonable time after
the completion of the test. This report shall give the name of the consumer requesting the
test, the date of the request, the location of the premises where the meter is installed, the
type, make, size and serial number of the meter, the date of removal, the date tested, and the
results of the test, a copy of which shall be supplied to the consumer upon request. The
utility shall inforzn the consumer that he has a right to request such written copy of the report
of the meter test,

DOCKET NO. E-100, SUB 74

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Biennial Determination of Avoided Cost Rates ) ORDER ONPENDING MOTIONS
for Electric Utility Purchases from Qualifying )
Facilities - 1994 )

BY THE COMMISSION: On November 29, 1994, Duke Power Company filed a Motion in
Docket No. E-100, Sub 74, asking the Commission to (1) suspend its current avoided cost rates and
(2) authorize Duke to begin signing contracts at the avoided cost rates and contract terms that it has
proposed in this proceeding. Duke argues that its current avoided cost rates were approved in the
last biennial proceeding in July 1993 based on projections calculated in 1992-93, that its proposed
avoided cost rates are substantially lower because of Duke's declining costs and improved nuclear
capacity factors, and that contracts signed now at the current rates will cost Duke substantially more
than they should. Duke would except certain projects which have already obtained certificates: it will
sign contracts at the current rates with the Avalon, Mayo and Spray Cotton Mills hydro facilities and
the Enerdyne cogeneration facility. Additionally, rates for the Noah Corporation hydro facility are
the subject of a pending complaint proceeding and will not be affected by this motion. If relief'is
granted and Duke signs a contract at the proposed rates before the Commission's final decision in this
docket, Duke agrees to amend the contract if the Commission ultimately approves rates different from
the proposed rates. Ifthe Commission approves rates lower than the proposed rates, the QF would
have the option of cancelling its contract altogether.

The Public Staff makes the following points in its Response of January 13, 1995. Generally, an
approved rate should remain in effect until a hearing is.held and a new rate approved, but avoided
cost rates are somewhat different since they are only visited biennially and they are based on
projections. Ifreliefis granted and a new contract signed, the Public Staff objects to the rate in that
contract going down even if the Commission approves a lower rate at the hearing. Also, even if new
rates are allowed, the Public Staff objects to use of Duke's new contract terms; it plans to contest
them at the hearing.
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Several existing hydros have intervened. They filed'a Response on January 20, 1995, in which
they adopt the Public Staff's arguments and oppose Duke's motion. They argue that the Commission,
not Duke, should set the new rates.

Southeastern Hydro-power, Inc., is a hydro project under development in Wilkes County. Its
certificate application is pending in Docket No. SP-44, On December 13, 1994, it filed a Petition to
Intervene in this docket, citing itsinterest inthe level of avoided cost rates. The Petition was signed
by Southeastern's president. On January 10, 1995, heasked the Commission to accept his filings until
he can hire an attorney to adopt them. On January 25, 1995, an attorney made an appearance for
Southeastern.  Southeastern made a filing on January 10, 1995, opposing Duke's motion to
suspend its current avoided cost rates. He has been working on the Southeastern project since 1981.
There have been delays in getting a license from FERC, and he redesigned the project to
accommodate the concems of various State agencies. He first applied for a certificate here in 1986,
but he did not pursue it then because of the redesign. He filed a revised application on December
9, 1994, and that is currently-pending. Public notice is being given; no certificate has been issued.
Mierek says that he hasbeenrelying on avoided cost rates at or near the levels approved in the past,
but Duke's proposed rates are almost 1/3 lower and would make the project infeasible. Ifreliefis
granted to Duke, he asks that an exception be made for hydro projects with certificate applications
pending. Mierek cites the last biennial PURPA proceeding in which the Commission suspended NC
Power's approved rates but allowed one QF to sign a contract at the suspended rates. (True, but
Staff notes that that QF had a certificate.) Mierek says that Duke's proposed rates will be contested
at the hearing and that "few principles are more sacrosanct” than that requiring a full hearing before
utilities are allowed to change rates.

Duke filed a Response to Southestern on January 25, 1995. Duke argues, among other things,
that Southeastern never contacted it about this project until June 1994, that Southeastern still does
not have a certificate and did not apply for one until after Duke filed its pending motion, and that
Southeastem is trying to shift the risk of delay onto Duke and to get ratepayers to subsidize the
project. Duke quotes the Commission's order in the last biennial proceeding to the effect that it is
the Commission's role to determine avoided cost, not just to set rates at a level that will make QF
projects economically feasible for developers.

ISSUED BY ORDER OF THE COMMISSION.
This the 13th day of February 1995.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk
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DOCKET NO. E-100, SUB 74

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Biennial Determination of Avoided Cost ) ORDER ESTABLISHING STANDARD
Rates for Electric Utility Purchases ) RATES AND CONTRACT TERMS FOR
from Qualifying Facilities - 1994 ) QUALIFYING FACILITIES

HEARD IN: Commission Hearing Room, Dobbs Building, 430 North Salisbury Street, Raleigh
North Carolina, on Tuesday, February 7, 1995, and on Wednesday, March 8, 1995,
through Thursday, March 9, 1995.

BEFORE: Judge Hugh A. Wells, Presiding; Commissioners Allyson K. Duncan and
Ralph A. Hunt.

APPEARANCES:
For Carolina Power & Light Company:

Len S. Anthony, Associate General Counsel, Post Office Box 1551, Raleigh, North
Carolina 27602

For Duke Power Company:

Robert W. Kaylor, Attorney at Law, Bode, Call & Green, Post Office Box 6338,
Raleigh, North Carolina 27628-6338

and

Jeffrey M. Trepel, Associate General Counsel, 422 South Church Street, Charlotte,
North Carolina 28242-0001

For North Carolina Power:

James S. Copenhaver, Senior Regulatory Counsel, Post Office Box 26666,
Richmond, Virginia 23261

and

Frank Schiller, Attorney at Law, Hunton & Williams, Post Office Box 109, Raleigh,
North Carolina 27602

62



GENERAL ORDERS - ELECTRIC

For Nantahala Power & Light Company:

Edward S. Finley, Jr., Attorney at Law, Hunton & Williams, Post Office Box 109,
Raleigh, North Carolina 27602

For Carolina Utility Customers Association:

Sam J. Ervin, IV, Attorney at Law, Byrd, Byrd, Ervin, Whisnant, McMahon &
Ervin, P.A,, Post Office Drawer 1269, Morganton, North Carolina 28680-1269

For Hydro-Power Intervenors:

Donnell Van Noppen, ITI, Attorney at Law, Patterson, Harkavy & Lawrence, Post
Office Box 27927, Raleigh, North Carolina 27611

For Carolina Industrial Groups for Fair Utility Rates I & II:

Ralph McDonald, Attomey at Law, Bailey & Dixon, L.L.P., Post Office Box 1351,
Raleigh, North Carolina 27602-1351

For Peregrine Energy Corporation & Cogentrix Energy, Inc.

Louis S. Watson, Jr,, Attorney at Law, Moore & Van Allen, Post Office Box
26507, Raleigh, North Carolina 27611

For the Using and Consuming Public:

Gisele L. Rankin, Staff Attorney, A. W. Turner, Jr., Staff Attomney, Public Staff -
North Carolina Utilities Commission, Post Office Box 29520, Raleigh, North
Carolina 27626-0520

BY THE COMMISSION: These are the current biennial proceedings held by the North Carolina
Utilities Commission pursuant to the provisions of Section 210 of the Public Utility Regulatory
Policies Act of 1978 (PURPA) and the Federal Energy Regulatory Commission (FERC) regulations
impleménting those provisions which delegated responsibilities in that regard to this Commission.
These proceedings are also held pursuant to the responsibilities delegated to this Commission
pursuant to N.C.G.S. 62-156(b) to establish rates for small power producers as that term is defined
inN.C.G.S. 62-3(27a).

Section 210 of PURPA and the regulations promulgated pursuant thereto by the FERC prescribe
the responsibilities of the FERC and of State regulatory authorities, such as this Commission, relating
to the development of cogeneration and small power production. Section 210 of PURPA requires
the FERC to prescribe such rules as it determines necessary to encourage cogeneration and small
power production, including rules requiring electric utilities to purchase electric power from, and to
sell electric power to, cogeneration and small power production facilities. Under Section 210 of
PURPA, cogeneration facilities and small power production facilities which meet certain standards
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and which are not owned by persons pamarily engaged in the generation or sale of electric power can
become "qualifying facilities," and thus become eligible for the rates and exemptions established in
accordance with Section 210 of PURPA.

Each electric utility is required under Section 210 of PURPA to offer to purchase available
electric energy from cogeneration and small power production facilities which obtain qualifying
facility status under Section 210 of PURPA. For such purchases, electric utilities are required to pay
rates which are just and reasonable to the ratepayers of the utility, which are in the public interest, and
which do not discriminate against cogenerators or small power producers. The FERC regulations
require that the rates electric utilities pay to purchase electric energy and capacity from qualifying
cogenerators and small power producers shall reflect the cost that the purchasing utility can avoid as
a result of obtaining energy and capacity from these sources, rather than generating an equivalent
amount of energy itself or purchasing the energy or capacity from other suppliers.

With respect to the electric utilities, the implementation of these rules was delegated to the State
regulatory authorities. Implementation may be accomplished by the issuance of regulations on a case-
by-case basis or by any other means reasonably designed to give effect to the FERC's rules.

The Commission at the outset determined to implement Section 210 of PURPA and the related
FERC regulations by holding biennial proceedings. The instant proceeding is the latest such
proceeding to be held by this Commission since the enactment of PURPA. In prior biennial
proceedings, the Commission has determined separate avoided cost rates to be paid by five electric
utilities to the qualifying facilities (QFs) which are interconnected with them. The Commission has
also reviewed and approved other related matters involving the relationship between the electric
utilities and the QFs interconnected with them, such as terins and conditions of service, contractual
arrangements, and interconnection charges.

This proceeding also involves the carrying out of this Commission's duties under the mandate of
G.S. 62-156, which was enacted by the General Assembly in 1979. G.S. 62-156 provides that "no
later than March 1, 1981, and at least every two years thereafter" this Commission shall determine
therates to be paid by electric utilities for power purchased from small power producers according
to certain standards prescribed therein. Such standards generally approximate those which are
prescribed in the FERC regulations regarding factors to be considered in the determination of avoided
cost rates, The definition of the term small power producer is more restrictive in G.S. 62-156 than
the PURPA definition of that term, in that it includes only hydroelectric facilities of 80 megawatts or
less, thus excluding users of other types of renewable resources.

On July 18, 1994, the Commission issued its Order Establishing Biennial Proceeding, Requiring
Data and Scheduling Public Hearing to begin February 7, 1995. That Order made Carolina Power
and Light Company (CP&L), Duke Power Company (Duke), Virginia Electric and Power Company,
d/b/a North Carolina Power (NC Power), Nantahala Power and Light Company (Nantahala), and
Western Carolina University (WCU) parties to the procesding to establish the avoided cost rates each
is to pay for power purchased from qualifying facilities pursuant to the provisions of Section 210 of
PURPA and the FERC regulations implementing those provisions and to establish the rates each is
to pay for power purchased from small power producers as required by G.S. 62-156.
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By Order dated September 2, 1994, the Commission required the utilities to file comments with
their testimony on whether or not a utility can refuse to negotiate with a QF because the utility is
planning to pursue competitive bidding for its next block of capacity.

The following parties intervened: Carolina Utility Customers Association (CUCA), Carolina
Industrial Group for Fair Utility Rates (CIGFUR I and II), Peregrine Energy Corporation, Cogentrix
Energy, Inc., and Milburnie Hydroelectric, Inc., Brushy Mountain Hydro Power Co., Inc., Cook
Industries, Inc., Hydrodyne Industries, LLC, Hydrotech, Inc., Lake Industries, Inc., Town of Lake
Lure, Avalon Hydro, Inc., Mayo Hydro, Inc., Carbonton Hydroelectric, Inc,, State Hydro, and
Southeastern Hydro-Power, Inc. (Hydroelectric Intervenors).

On November 29, 1994, Duke filed its Motion to Suspend the Awvailability of Previously
Approved Schedule PP Rates and Contracts. On January 25, 1995, Southeastern Hydro-Power, Inc.
filed its response in opposition to Duke's motion to suspend the availability of current rates. On
January 13, and January 20, 1995, respectively, the Public Staff and the Hydroelectric Intervenors
filed responses.

The Commission Order dated February 13, 1995, allowed Duke to suspend the avoided cost rates
approved in Docket No. E-100, Sub 66; and authorized Duke to sign any new contracts with QFs
using the rates proposed in Duke’s pre-filed testimony, subject to possible later upward adjustment
based on the Order of the Commission arising out of this proceeding, but fixing as a minimum Duke’s
proposed rates; and required Duke to sign contracts at the rates approved in Docket E-100, Sub 66
with the QFs which already had certificates of public convenience and necessity from the. Commission
(the Avalon, Mayo, and Spray Cotton Mill hydro facilities and the Enerdyne cogeneration facility).

On April 3, 1995 Duke filed a Motion for Clarification seeking to clarify that the rate suspension
approved by the Commission Order of February 13, 1995 applied only to fixed, long-term avoided
cost rates and not to variable rates. By Order dated April 6, 1995 the Commission granted said
motion,

On December 22, 1994, the Public Staff filed a motion requesting that the evidentiary hearing
berescheduled. By Order dated January 5, 1995, the Commission rescheduled the evidentiary part
of the hearing to begin March 8, 1995,

On January 13, 1995, WCU filed a motion requesting that its testimony be copied into the record
without the presence of its witness and that it be excused from appearing at the hearing. By Order
dated January 26, 1995, the Commission granted Westem Carolina's motion.

The February 7, 1995, hearing for public witnesses was held as scheduled. No public witnesses
appeared to testify.

On March 3, 1995, NC Power filed its Notice of Affidavits of Kurt W. Swanson and Jeffrey L.
Jones. Also on March 3, 1995, the Public Staff and the Hydroelectric Intervenors filed a motion
requesting that the Commission require the utilities to prefile rebuttal testimony. This motion was
granted by Order dated March 6, 1995. CP&L, Duke, NC Power, and Nantahala filed rebuttal
testimony.
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In addition to the foregoing, there were other motions, orders, and filings not specifically
mentioned, which are a matter of record.

The matter came on for evidentiary hearing on March 8, 1995, as previously noticed and
scheduled. The prefiled testimony of George W. Wooten offered on behalf of WCU was copied into
the record without Mr. Wooten being present to testify.

NC Power moved the affidavits of Kurt W. Swanson, Regulatory Specialist; and Jeffrey L.
Jones, Director of Capacity Contracting and presented the testimony of Daniel J. Green, Director of
Planning Services. Witness Jones’ testimony addressed North Carolina Power’s experience with
negotiating non-utility power production contracts and modifications proposed by North Carolina
Power to its existing Standard Contract under the Company’s Rate Schedule 19. Witness Jones’
testimony also addressed proposed charges regarding multiple Schedule 19 projects at the same site.
Witness Swanson’s testimony introduced North Carolina Power's revised Rate Schedule 19 and
explained the new capacity and energy rates offered under that rate schedule. Witness Green
discussed the methodology used by North Carolina Power to develop its avoided cost rates for Rate
Schedule 19 and compared the DRR methodology, used by North Carolina Power to develop those
rates, with the peaker methodology. He also discussed the line loss component and the working
capital component used in the avoided cost calculations. .

Duke Power presented the testimony of a pane! consisting of its employees as follows: Steven
K. Young, Manager of the Rate Department, and Kenneth B. Keels, Jr., Nonutility Generation
Manager. Witness Young explained the calculations supporting the Company's proposal for revision
of its Schedule PP. Witness Keels testified with regard to Duke's experience with QFs and with
respect to changes in Duke's Standard Purchased Power Agreement and to the term and conditions
of Schedule PP.

CP&L offered the testimony of G. Wayne King, its Principal Engineer in the Rates and Energy
Services Department. Witness King presented CP&L's proposed Cogeneration and Small Power
Producer Schedule, CSP-16, and updated the Commission on the amount of QF capacity on CP&L's
system.

Duke and CP&L cosponsored the testimony of Bruce J. Ambrose, Vice President of National
Economic Research Associates, Inc., a firm of consulting economists. He discussed the
methodologies most often used for deriving avoided costs and their strengths and weaknesses and
recommend an appropriate method for use.

The Public Staff presented the testimony of Dr. Ben Johnson, a consulting economist and
President of a management research firm specializing in public utility economics. He presented his
analysis of the peaker and differential revenue requirement (DRR) methodologies of estimating
avoided costs and his evaluation of the avoided cost estimates and proposed rate schedules filed by
CP&L, Duke, and NC Power.

The Hydroelectric Intervenors presented the testimony of Paul Chemick, President of Resource
Insight, Inc. He testified about the problems in the derivation of avoided costs as it relates to small
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hydroelectric power producers and proposed alternative methods and estimates to be used for setting
rates for such facilities.

Nantahala offered the testimony of Kenneth C. Stonebraker, Vice President, Finance and
Treasurer. Witness Stonebraker. presented Nantahala’s proposed rates for purchases from QFs and
the proposed standard from of contract between QFs and Nantahala.

Rebuttal testimony was presented by witness King for CP&L, witness Young for Duke, witness
Ambrose for CP&L and Duke jointly, witness Green for NC Power, and witness Stonebraker for
Nantahala.

All parties to the proceeding were provided the opportunity to file proposed orders with the
Commission within 30 days after the March 22, 1995, mailing of the final transcript in the proceeding.

NC Power made an oral motion for interim approval of its proposed rates at the close of the
hearing on March 10, 1995, which was reduced to writing and filed on March 14, 1995. On March
22, 1995, the Commission entered an Order on North Carolina Power’s Motion for Interim Relief,
pemitting North Carolina Power to offer the rates filed in this docket, subject to adjustment based
on the Commission’s final decision in this docket. The Commission’s Order did not grant North
Carolina Power interim authority to offer its proposed contract terms. On April 4, 1995, North
Carolina Power filed a Motion for Amended Order, requesting that its interim authority be expanded
to include offering the contract terms proposed by North CarolinaPower in this docket. That Motion
was granted by the Commission’s Order Amending Order on North Carolina Power’s Motion for
InterimRelief dated April 17, 1995.

Based on the foregoing, the testimony and exhibits offered at the hearing and the entire record
in this proceeding, the Commission now makes the following;

FINDINGS OF FACT

1. Duke and CP&L use the peaker method to develop avoided capacity costs. NC Power
usesthe DRR methodology. Both the peaker method and the DRR method are generally accepted
and used throughout the electric utility industry and are reasonable for use in this proceeding.

2. CP&L should be allowed to discount its 1998 estimate of installed capacity cost back
to 1995 for purposes of this proceeding.

3. CP&L should be allowed to discount its 1998 estimate of fixed O&M costs back to 1995
dollars for purposes of this proceeding.

4. CP&L should not be required to offer long-term levelized rates at the levels established

herein, where such rates would begin at the time the QF becomes operational during the next two
years and would continue thereafter for the full 5, 10, or 15-year periods established herein.
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5. CP&L should not be allowed to revise the availability of long-term levelized rates to non-
hydro QFs from capacities of 5 Mw or less to capacities of 100 Kw or less for purposes of this
proceeding.

6. CP&L should be required to pay capacity credits during on-peak hours of off-peak
months as well as during on-peak hours of on-peak months for purposes of this proceeding.

7. CP&L should be allowed to revise the definition of holidays in its avoided cost rate
schedules to be consistent with the holiday definition in its standard retail rates.

8. CP&L should be allowed to revise its standard contract with QFs to include language that
spectfies the time between consummation of the contract and the project coming on-line.

9. A performance adjustment factor of 1.2 should be utilized by both CP&L and Duke for
their avoided cost calculations in this proceeding. However, the matter of performance adjustment
factors should be addressed in greater detail in the next biennial proceeding. The Commission is also
open to further discussion in the next biennial avoided cost proceeding of the merits of encouraging
hydro generation by calculating avoided cost rates paid to hydro QFs based on performance
adjustment factors larger than 1.2.

10.  CP&L and Duke should not be allowed to limit the availability of long-term levelized rates
based on the nameplate capacity of the applicable generating unit for purposes of this proceeding.

11.  The utilities should not be required to include environmental compliance costs in their
respective avoided cost calculations that are unknown or uncertain in nature for purposes of this
proceeding.

12,  CP&L, Duke, NC Power, and Nantzahala should be required to discuss in the next biennial
avoided cost proceeding the direct and indirect costs of air pollution, nuclear decommissioning, and
other environmental costs that are avoided because of hydro generation on their respective systems.

13.  Duke should not be required to adjust its avoided capacity costs by a factor of 1.0075 for
general plant for purposes of this proceeding.

14.  Dukeshould be allowed to limit the availability of its standard rates and contracts for QFs
to facilities directly interconnected with Duke and located in its North Carolina service territory,

15. A utility may legally defer negotiations with a QF when the utility is pursuing competitive
bidding for its next block of capacity needs.

16. NC Power should not be required to offer capacity credits to QFs prior to 1999 for
purposes of this proceeding.

17.  NC Power should not be allowed to offer avoided cost rates to QFs that are based on the
QF being either a baseload or a peaking operation for purposes of this proceeding.
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18.  NC Power should be allowed to limit the availability of its standard avoided cost rates to
one operational facility per site as proposed herein.

19.  NC Power should be allowed to Jimit the availability of its standard avoided cost rates and
contracts established in this proceeding to QFs who execute such contracts by December 31, 1996,
and who begin operation by January 1, 1999,

20. Nantahala should be required to base its standard avoided cost rates on the costs of its
purchases of capacity and energy from Duke, its primary supplier.

21.  Nantahala maintains 100 MW of installed generating capacity. Nantahala provides
approximately 50 percent of its annual energy needs; Nantahala has installed capacity to serve 67
percent of its summer peak demand requirements and nearly 43 percent of its winter peak demand.

22.  Nantahala purchases supplemental capacity and energy from Duke Power Company
pursuant to an interconnection agreement. Nantahala's existing arrangements with Duke are
generaily similar to previous arrangements between Nantahala and the Tennessee Valley Authority
(TVA).

23.  When TVA supplied supplemental power to Nantahala, Nantahala based its avoided costs
on purchase costs outlined in the agreement between Nantahala and TVA. At that time, Nantahala
was adamant that its avoided costs should be tied to the purchases from TVA to protect ratepayers
and QFs.

24,  Nantahala’s costs to purchase supplemental capacity and energy from Duke are not similar
to Duke’s proposed avoided.cost rates in this proceeding.

25.  FERCregulations define avoided costs as the incremental costs of energy or capacity or
both which, but for the purchase from the QF, the utility would generate itself or purchase from
another source. 18 CFR § 292.101(b)(6).

26.  Westem Carolina is the utility that most closely resembles Nantahala in this proceeding,
and it has requested that its avoided costs be based on a formula consistent with its costs of alternate
power purchases.

27.  CP&L and Duke should offer long-term levelized capacity payments and energy payments
for. 5-year, 10-year, and 15-year periods as standard options to qualifying facilities which are either
(a) hydroelectric generating facilities of 80 megawatts or less capacity which are owned or operated
by small power producers as that term is defined in G.S. 62-3(27a) or (b) any other qualifying facility
contracting to sell generating capacity of five megawatts or less. The standard levelized rate options
of 10 or more years should include a condition-making contracts under those options renewable for
subsequent term(s) at the option of the utility on substantially the same terms and provisions and at
a rate either (1) mutually agreed upon by the parties negotiating in good faith and taking into
consideration the utility’s then avoided cost rates and other relevant factors or (2) set by arbitration,
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28.  NC Power should offer long-term levelized capacity payments with energy payments
based on a long-term levelized generation mix with adjustable fuel prices for 5-year, 10-year and 15-
year periods as standard options to qualifying facilities which are either (a) hydroelectric generating
facilities of 80 megawatts or less capacity which are owned or operated by small power producers
as that term is defined in G.S. 62-3 (27a) or (b) any other qualifying facility which contracts to sell
generating capacity of five megawatts or less. The standard levelized rate options of 10 or more
years should include a condition making contracts under those options renewable for subsequent
term(s) at the option of the utility on substantially the same terms and provisions and at a rate either
(1) mutually agreed upon by the parties negotiating in good faith and taking into consideration the
utility’s then avoided cost rates and other relevant factors or (2) set by arbitration.

29.  NCPowershould continue to offer long-terin levelized energy payments as an additional
option to small qualifying facilities rated at 100 Kw or less capacity.

30.  CP&L should offer nonhydroelectric qualifying facilities contracting to sell generating
capacity of more than five megawatts the options of contracts at the variable rates set by the
Commission herein or contracts at negotiated rates and terms:

31.  Nonhydroelectric qualifying facilities larger than five megawatts capacity desiring to sell
generating capacity to Duke or NC Power should participate in their respective competitive bidding
processes for obtaining additional capacity.

32.  Nantahala should not be required to offer long-term levelized avoided cost rate options
to qualifying facilities. In view of the Commission’s requirement herein that Nantahala base its
avoided cost calculations on its cost of purchased power, Nantahala may or may not wish to include
long-term levelized rate options in its filing of a new proposed rate schedule in response to this Order.
The Commission will entertain any proposal that Nantahala wishes to make in that regard at the time
of its filing.

33. WCU should not be required to offer any long-term levelized rate options to qualifying
facilities.

34, It is not appropriate at this time for the Commission to set specific guidelines for
negotiations between utilities and qualifying facilities. All utilities should negotiate in good faith with
qualifying facilities.

35.  Appropriate protection for the utilities against financial loss due to default by a QF ona
contract for long-term levelized rates is a matter best left to negotiation between the utilities.and
those nonhydroelectric QFs contracting to sell more than S Mw capacity. Hydroelectric QFs
contracting to sell 80 Mw or less capacity should not be required to offer such protection against
financial loss.

36.  The rate schedules, contracts and terms and conditions proposed by CP&L, Duke, and
NC Power in this proceeding should be approved subject to the modifications discussed herein.
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37.  WCU’s proposed Small Power Production Supplier Reimbursement Formula is reasonable
and appropriate.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 1

_The evidence to support this finding of fact is found in the Commission's Orders in Docket No.
E-100, Subs 59 and 66, the testimony of CP&L witness King, Duke witness Young, CP&L and Duke
witness Ambrose, NC Power witness Green, Public Staff witness Johnson, and Hydro witness
Chemick.

CP&L and Duke have used the peaker methodology in each of the past several avoided cost
proceedings and NC Power has used the Differential Revenue Requirement (DRR) methodology to
develop avoided costs. Each utility proposes to continue using the same respective methodology in
this proceeding. Various concemns have been expressed in the last two biennial proceedings
conceming the divergence between the utilities’ retail rates and their avoided cost rates, the utilities’
short-term need for more peaking capacity versus their long-term need for more base load capacity,
the appropriate application of the peaker and DRR methodologies in a manner that would avoid
understating avoided costs, and the low level of Qualifying Facility (QF) activity occurring in the
State. As a result, in the last proceeding, the Commission ordered the electric utilities to provide a
detailed reexamination of the peaker and DRR methodologies in this proceeding.

In this proceeding, all of the witnesses discussed three primary methods that have been used to
estimate the cost of avoided capacity and energy, They are the peaker method, the differential revenue
requirements (DRR) method, and the proxy unit method.

Peaker Methodology

The peaker methodology used by CP&L and Duke is based on a method for estimating marginal
costs developed by the National Economic Research Associates, Inc. (NERA). The method was
described in detail in what became known as the "Grey Books" series of publications, jointly
sponsored by the National Association of Regulatory Utility Commissioners, the Electric Power
Research Institute, the Edison Electric Institute, the American Public Power Association, and the
National Rural Electric Cooperative Association. It is one of four marginal costing methodologies
developed in the "Electric Utility Rate Design Study" portion of the “Grey Books™ series (Topics 1.3
and 1.4).

According to the theory underlying the peaker method, if the utility’s generating system is
operating at equilibrium (i.e., at the optimal point), the cost of a peaker (combustion turbine or CT)
plus the marginal running costs of the system will produce the utility's avoided cost. Theoretically,
it will also equal the avoided cost of a baseload plant, despite the fact that the capital costs of a
peaker are less than those of a baseload plant.

In theory, the lower capital costs of the CT are offset by the fuel and other operation and
maintenance expenses included in system marginal running costs, which are higher for a peaker than
for a new baseload plant. The theory indicates that the summation of the peaker capital costs plus the
system marginal running costs will exactly match the cost per Kwh of a new baseload plant--assuming
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the system is operating at the optimum point. Put another way, the fuel savings of a baseload plant
will offset its higher capital costs, producing an equal to the capital costs of a peaker.

CP&L and Duke witness Ambrose testified that the goal intended by PURPA was to encourage
the development of efficient QF projects—those which can supply power at a lower resource than the
utility. In fact, efficiency was one of PURPA's three stated purposes along with conservation and
equity. He further testified that PURPA intended for there to be an equal chance for QF power to
compete with power from traditional utility sources.

Given the goal of efficient QF development, witness Ambrose testified that it was very important
that QF rates have the following attributes: they should (1) incorporate only the cost components
that the utility actually avoids, (2) account for changes in avoided costs throughout the term of the
contract, (3) reflect the relative levels of avoided capacity and energy costs, and (4) vary with changes
in avoided costs across hours of the day, days of the week, and seasons of the year. He further
testified that only the peaker method will meet the goal of efficient QF development because it is the
only method that has all of the necessary attributes.

Witness Ambrose testified that a great virtue of the peaker method is that it measures the avoided
cost of any system, irrespective.of its optimality. He said the peaker method does not assume or
require that the system be operating at optimum.

Witness Ambrose argued that the reason CP&L and Duke run their baseload plants less than
optimum is because they also have existing baseload capacity that is available at the same time as their
peaking capacity, and because their baseload capacity operates at lower fizel costs than peaking
capacity. He said it does no good to wish away existing baseload capacity because it inconveniently
deviates from the theoretical optimum generation mix.

NC Power argued that it operates its peaking plants at approximately 1% capacity factor instead
of the theoretical 50% “crossover point” capacity factor suggested by witness Johnson because
economic dispatch of existing units results in use of baseload units most of the time, It said if CTs
were run 50% of the time, the Company’s fuel costs would be $165 million per year higher.

The Public Staff argued that the three purposes of PURPA cited by witness Ambrose (efficiency,
conservation and equity) were the purposes of Title I of PURPA. The Public Staff contended that
the law establishing the avoided cost proceedings and mandatory purchases from QFs was part of
Title IT of PURPA and that the United States Supreme Court had held that the purposes of Title II
were to overcome two perceived problems that were impeding the development of nontraditional
generating facilities: (1) traditional electric utilities were reluctant to buy power from and sell power
to these nonutility facilities and (2) regulation of these alternative energy facilities by state and federal
regulatory authorities would impede their development.

Witness Johnson described the peaker method as providing two sets of avoided costs--energy
and capacity. Avoided energy costs .are calculated by using a cost simulation model to analyze
marginal system running costs, in order to determine the degree to which these running costs (fuel
and O&M) can be reduced if a block of QF power displaces some of the utility's generation--or, what
amounts to the same thing, if the utility’s load is reduced by the same magnitude as the assumed block
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of QF power. He said avoided capacity costs are determined separately, by estimating the lowest cost
capacity option for each year of the planning horizon. The capacity costs are then levelized or
annualized to convert the figures into current dollars terms,

Witness Johnson identified the most serious problem with the peaker method to be the method's
basic premise that the surmation of system running costs plus peaking capacity costs can be used to
estimate the total avoided costs of the utility. He said that while the underlying theory is sound in the
abstract, it includes certain critical assumptions that may not be valid in practice.

Witness Johnson testified that the key to the avoided cost calculation is the crossover point; i.e.,
that point on a load duration curve where a utility would be indifferent between constructing a
peaking unit or a baseload unit. The capital cost of a CT plus the running cost of that CT would
equal the capital cost of a baseload unit plus the running cost of that baseload unit when they are both
running at the crossover point.

The major distinction between the peaker method and the total cost of a generating unit operating
at the crossover point for witness Johnson is: (1) the peaker method utilizes the capital cost ofa CT
plus the marginal running costs of the entire system, while.(2) the crossover point consists of the
capital cost of a CT plus the running costs of that CT. Given this distinction, witness Johnson
contended that the peaker method actually produces the same avoided costs as the cost of a
generating unit operating at the crossover point when the system is at its optimum point, or “static
equilibrium”.

Witness Johnson argued that the optimum system, or system in static equilibrium, would run its
generating units in accordance with the crossover point; i.e., loads of shorter duration than the
crossover point would be served by CTs, and loads of longer duration than the crossover point would
be served by baseload units. He suggested that a system serving a significant amount of its loads of
shorter duration than the crossover point by means of baseload units was not operating at optimum,
and that the peaker method was not valid for sucha system.

Witness Johnson testified that whenever the peaker method or the DRR method produce an
avoided cost estimate which is lower than the full cost of building and operating a baseload plant, the
Commission should carefully examine the methodologies to determine if they are valid. He further
testified that a basic reason both methods may yield inaccurate estimates of avoided costs is that they
both ignore the concept of opportunity cost, as discussed elsewhere herein,

DRR Methodology

NC Power witness Green and Public Staff witness Johnson both described the DRR methodology
as one that involves a comparison of the revenue requirements which result from two alternative
system expansion plans--one including a block of new QF capacity and the other excluding such a
block. The utility's generation costs are calculated on a yearly basis for an extended period of time

-for each of these two scenarios, The difference between the two scenarios is then computed for each
year, and the results converted into present value terms, thereby providing an estimate of the present
velue of the total avoided cost of the assumed block of QF capacity.
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Witness Green testified that the DRR method calculates avoided costs in a manner that reflects
the financial effects of how a utility would change its schedule of planned capacity additions in
response to a purchase of QF capacity and the effect that change would have on the utility’s revenue
requirements. He said that although NC Power calculated its avoided cost rates using the DRR
method in this proceeding, it also compared those rates to the comparable rates produced by using
the peaker method in accordance with the Commission’s directive in Docket No. E-100, Sub 66. The
results of that comparison showed that in the case of NC Power, the DRR method and the peaker
method produce similar results.

CP&L argued that the DRR method requires additional models and many more assumptions than
are involved in the peaker method. It said the additional complexity involved in the DRR method,
and the additional studies and monitoring necessary to achieve a transition from one method to
another and to verify the accuracy and representativeness of the new method, are inconsistent with
Public Staff witness Johnson’s characterization of the DRR method as “fairly intuitive and
straightforward”,

Witness Johnson testified that a major virtue of the DRR method is that it is fairly intuitive and
straightforward. That is, it provides an easily understood picture of what costs are potentially avoided
when QF power is acquired by the utility, and some other source of power is displaced or avoided.

He further testified, however, that the DRR method did not necessarily overcome the potential
problems he identified with respect to the peaker method. He said the DRR method might or might
not produce the actual avoided cost--depending upon the assumptions used in developing the DRR.
analysis. Specifically, if the analyst treats the cost of the utility's baseload plants as unavoidable sunk
costs, and ignores the possibility of selling some of the spare plant capacity to another utility, the high
capital costs of the baseload plants will not be reflected in the calculated avoided cost using the DRR
method, according to witness Johnson.

In addition, hetestified that when a new baseload plant is under construction, the DRR method
can yield anomalous results, if the plant is treated as a sunk (unavoidable) cost. He said that rather
than influencing the avoided cost figure upward, to reflect the high costs of the utility's own
generating plant expansion program, the presence of a new baseload plant might actually reduce the
avoided cost estimate--because the high capital costs would be ignored (assumed to be sunk), while
the plant's high efficiency and low fuel costs would drive down the projected system running costs.
Thus, a problem with mismatching low baseload fuel costs with low peaker (or zero) capital costs
can still arise with the DRR method, as it can with the peaker method, according to witness Johnson.

Witness Johnson preferred the DRR method, however, because he believed its nature makes it
easier to understand and identify the problems he had discussed and to correct for them. He believed
it was likely that a careful review of the DRR calculations would reveal whether the utility's baseload
plants have all been assumed to be completely unavoidable, or if any recognition has been given to
the possibility that one of them can be delayed, or sold, or otherwise avoided. He said the DRR
methodology tends to make such assumptions explicit, making it easier for the Commission to
understand why the cost estimates are so low, and making it easier to modify the assumptions, in
order to produce more realistic cost estimates.
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Witness Johnson recommended that the Commission require CP&L, Duke and NC Power to use
the DRR method in future proceedings. He testified that any advantages the peaker method has be
retained by using the peaker method to split overall avoided costs into capacity and energy
components while still using the DRR method to estimate the overall level of avoided costs.

Proxy Unit Methodology

Hydro witness Chemich proposed the use of a baseload coal plant as a proxy unit for calculating
avoided costs for small hydro facilities. He contended that the peaker and DRR methods both
mismatch low baseload fizel costs with low peaker capital costs. He argued that either (1) the higher
fuel costs of a peaker should be used with the lower capital cost of a peaker, or (2) the lower fuel cost
of a baseload unit should be used with the higher capital cost of a baseload unit. He recommended
the second altemative.

Witness Ambrose testified that it is wrong to focus.on the avoided cost of a particular plant
instead of the avoided cost to the entire system. He pointed out that avoided cost rates are intended
to recover the costs of the entire system. He further pointed out that the actual avoided capacity
costs of the utilities in this proceeding are properly based on peaking plants because they need new
peaking plants, not new baseload plants, for the immediate future. On the other hand, he emphasized
that the actual avoided energy costs of the utilities in this proceeding are properly based on system
running costs, which are dominated by avoidable baseload capacity.

Opportunity Cost

Witness Johnson testified that as typically implemented, both the peaker and the DRR method
tend to view the utility in isolation, ignoring any opportunities the utility might have to sell power,
or powerplants, off-system. He said that if a usility has more baseload capacity than it really needs,
both the peaker and the DRR methods will yield relatively low avoided cost estimates.

He also said that when a utility with a more than optimum amount of baseload capacity continues
to own and operate all of its baseload plants, rather than sell one of them (or its output) to another
utility, it incurs an opportunity cost equal to the highest amount that could be achieved through such
a sale. He contended that even if the utility decides that it won't consider such a sale, as long as one
is theoretically possible, the value which would be received from such a transaction.represents an
opportunity cost which is foregone by the utility's decision to not engage in the transaction. In other
words, by deciding to retain the existing mix of generating plants, a utility incurs opportunity costs
which are equal to the market value of those plants if they were sold to another utility, according to
witness Johnson.

He further testified that, whether using either the peaker method or the DRR method, a utility's
estimate of avoided cost can change dramatically over time. If the utility lacks enough generating
capacity, the avoided costs estimated using either method could be very high. If the utility has ample
capacity, and especially if it has more capacity than it really needs, the peaker and DRR methods will
both yield relatively low avoided cost estimates.
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According to witness Johnson, the value of the utility's existing baseload plants (or their output,
if sold in the wholesale market), and thus the magnitude of the opportunity costs which it incurs, will
vary depending upon many factors, including the -extent of excess capacity in the region, the
availability of transmission capacity, the number, type and location of new plants that are planned or
under construction in the region, and other factors. He said in most cases, when generating plants,
or fractional interests in such plants, have been sold by one utility to another, the price has been far
higher than zero, but less than the cost of constructing a new plant of similar quality.

Witness Johnson’s key point is that even if a particular utility is not planning, or cannot avoid,
the construction of any new baseload capacity, it faces an opportunity cost associated with the
continued ownership of its existing plants. It can always avoid this opportunity cost, by selling some
of its existing baseload capacity. Thus, one would expect that the true level of its avoided cost
(including the opportunity costs) would approach the full cost of building and operating a baseload
plant.

Witness Johnson recommended that the Commission require the companies to provide
information in the next biennial proceeding concerning avoidable opportunity costs and also require
them to justify any discrepancy that exists between their estimates of avoided cost and the actual cost
of building and operating a new generating plant (both CT and coal).

Witnesses King and Ambrose contended in rebuttal that witness Johnson’s recommendations
about opportunity costs were developed as a way of correcting the supposed “mismatch” between
the capital costs of a peaking unit and the running costs of a baseload unit. They pointed out that
CP&L and Duke do not need new baseload capacity at this time, and that when the companies build
needed new peaking capacity, they expect to operate those new peaking units as little as possible.
Instead, they will operate existing baseload units during those hours the baseload units are not already
operating to the extent possible,

Witness Ambrose also pointed out that a utility will build a coal-fired unit only if it plans to
operate the unit at a high capacity factor, so that over the life of the unit the savings resulting from
burning coal instead of oil or gas will outweigh the extra capital costs of the unit. He said the extra
capital costs of the coal-fired unit actually represent energy costs, not capacity costs.

Witness Ambrose further testified that the peaker method measures avoided costs correctly
whether or not the utility system is optimally balanced. He said that it is precisely because the
systems were pot optimally balanced, but instead are weighted toward baseload capacity, that the
estimated avoided costs are lower than the cost of a new coal-fired plant. Witness Ambrose testified
that the information necessary for the study of opportunity costs recommended by witness Johnson
was confidential, and other utilities would not be willing to hand it over to a consultant or regulator
from another state.

NC Power argued that witness Johnson’s recommendation to include opportunity cost in avoided
cost caiculations is inconsistent with PURPA. 1t cited language in PURPA Section 210 (d) which
provides that rates for QF purchases shall not exceed the utilities” incremental cost of alternative
electricenergy (defined as the cost to the electric utility of electric energy which, but for the purchase
from such QF, such utility would generate or purchase from another source).
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NC Power also cited FERC Order No. 69 in Docket No. RM79-55 as follows:

This is not to say that electric utilities which have excess capacity need not make purchases from
qualifying facilities; qualifying facilities may obtain payment based on the avoided energy costs
“of a purchesing utility’s system.

The FERC also said in Order No. 69:

A qualifying facility may seek to have a utility purchase more energy or capacity than the utility
requires to meet its total system load. In such a case, while the utility is legally obligated to
purchase any energy or capacity provided by a qualifying facility, the purchase rate should only
include payment for energy or capacity which the utility can use to meet its total system load.
These rules impose no requirement on the: purchasing utility to deliver unusable energy or
capacity to another utility for subsequent sale.

Conclusions

The Commission concludes that it should not require CP&L, Duke and NC Power to utilize a
common methodology in the next biennial proceeding for calculating avoided costs. There are
obviously widely divergent opinions among even those who are most expert in these matters as to
what costs are actually avoided and what methodologies will best identify those costs. For purposes
of this proceeding, the Commission is of the opinion that each utility should be allowed to pursue its
own preferred method for calculating avoided costs, subject to the ongoing review and discussion that
takes place in these biennial proceedings.

The peaker method and the DRR method are generallyaccepted and used throughout the electric
utility industry. The Public Staff did not challenge the adoption of either method in this biennial
proceeding or in the previous biennial proceeding. Furthermore, NC Power’s comparison of the
results of the peaker and DRR methodologies as applied to them herein showed very little difference
between the methodologies.

The Commission also concludes that it should not require the utilities to adopt a specific
generating unit or type of unit for calculating avoided costs in this proceeding. The Commission has
consistently found in previous biennial proceedings that the avoided cost of a utility system is not
necessarily unit specific. Addition or deletion of a given generating unit affects how the remaining
generating units are run. The economics of a generation mix is usually determinative, not the
economics of a single unit.

The Commission further concludes that it should not require the utilities to provide special
information in the next biennial proceeding regarding opportunity costs. Much of the opportunity
costs discussed herein revolve around whether or not a utility has excess baseload capacity that
represents an opportunity cost, and whether or not such excess baseload capacity is demonstrated
when a utility runs an idle baseload unit instead of a peaking unit to serve a load of shorter duration
than the theoretical crossover point; i.e., that point on a load distribution curve where a utility would
theoretically be indifferent between constructing and operating a peakling unit or a baseload unit.
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The problem seems to be that the theoretical crossover point illustrates the choice between (1)
constructing and operating a new peaking unit versus (2) constructing and operating a new baseload
unit, while a more representative crossover point might illustrate the choice between (1) operating
the existing generation mix plus constructing and operating a new peaking unit versus (2) operating
the existing generation mix plus constructing and operating a new baseload unit. Even then, a
crossover point would illustrate economic choices only, not other choices that must be made in
determining the next capacity addition, such as diversity of fue! type or generator type.

In any event, reliance on the theoretical crossover point to determine the appropriate running time
for peaking units versus baseload units apparently leads some parties to the assumption that a peaking
unit whose operating hours fall far short of such theoretical crossover point should operate more
hours per year, even when such additional peaking unit running time means less baseload unit running
time, thereby rendering the affected baseload capacity to: be “excess”. The Commission is not
persuaded that peaking units should be expected to run for many more hours per year than they
already run in‘order to satisfy a theoretical crossover, or equilibrium, point; or that the utility should
be expected to sell baseload capacity in order to make room for the peaking units to run more.

The Commission also concludes that it should not require the utilities to provide special
information in the next biennial proceeding regarding discrepancies between their respective avoided
cost estimates versus the cost of building and operating new generating plants. The discrepancies
between avoided energy costs and the operating costs of peaking plants is already explained by the
availability, most of the time, of lower fuel cost baseload units. Marginal energy is typically supplied,
most of the time, by older baseload units that are used primarily for interinediate. generation duty; i.e.
as a filler between peaking and baseload requirements. The Commission is of the opinion that the
marginal energy needs of a system can be supplied by existing baseload (or intermediate) units at the
same time that the marginal capacity needs of the system may require a new peaking unit.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 2 AND 3

The evidence for these findings of fact is found in the testimony of CP&L witness King and
Public Staff witness Johnson.

Witness King testified that CP&L’s calculation of avoided capacity costs was based on the cost
of building a combustion turbine in 1998. He testified that this is the first year in which it will be
possible to avoid adding capacity to CP&L’s system. As a result, this is the first year in which a
purchase from QF will allow CP&L to avoid any capacity costs. CP&L has no need for any new
capacity in 1995 or 1996. In 1997 CP&L will begin operation of a group of new combustion turbine
units at the Darlington County Plant. The certification process for these units is complete,
construction has already begun and the units are not now avoidable. Therefore, CP&L calculated its
avoided capacity costs for 1995-97 by discounting 1998 turbine costs.

Witness Johnson testified that CP&L’s avoided capacity costs should be based on the costs of
building a combustion turbine in 1995, not 1998, because even though the Darlington County turbines
are under construction and the capacity is needed, CP&L can stop construction, defer construction,
or sell the units once they are complete. If this is done, CP&L would need new capacity in 1997.
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The Commission concludes that CP&L should be allowed to discount its 1998 estimate of
installed capacity cost back to 1995 for purposes of this proceeding. CP&L has determined that the
1998 capacity is needed and has committed to build it. Whether or not CP&L can stop or delay
construction of the Darlington County units which are scheduled for completion in 1997, or sell the
units, does not tell us if doing so would be reasonable. CP&L contends it would not be reasonable,
and the Commission is not persuaded otherwise. Consequently, if CP&L makes a purchase of QF
capacity, it will not avoid the costs of the Darlington County units, but instead will avoid the costs
of the next peaking units after Darlington County, which are scheduled for completion in 1998.

The Commission further concludes that CP&L should be allowed to discount its 1998 estimate
of fixed O&M costs back to 1995 dollars for purposes of this proceeding, consistent with its
determination regarding installed capacity costs for CP&L.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 4

The evidence for this finding of fact is found in the testimony of CP&L witness King and Hydro
witness Chemnick.

Witness Chernick recommended in his testimony that CP&L be required to design long-term
levelized rates for hydro QFs in this proceeding where the contract period would begin in 1996 or
1997. In other words, he recommended that the hydro QFs should be allowed to enter into long-term
contracts now at the rates established herein for such contracts, but that the full 5, 10 or 15-year
duration of the contracts shou!d not begin until such time as the hydro QFs become operational, either
in 1996 or 1997. He indicated that his recommended approach would at least partially compensate
hydro producers for bearing all of the risk of avoided cost rates beyond the typical 5, 10 or 15-year
contract terms.

Witness King testified that the forecasting process was imprecise enough without trying to set
rates for 15-year contracts that begin two years from now. He pointed out that the Commission re-
sets standard avoided cost rates every two years. He suggested that any QF not wanting to sell
power under the long-term contract durations applicable to the rates established herein could sign up
for the long-term levelized rates established in the next biennial avoided cost rate proceeding, and
utilize the variable rate established herein for any sales of power prior to that time.

The Commission concludes that CP&L should not be required to offer the long-term levelized
rates established herein for periods longer than the applicable.contract durations established herein,
If QFs who are not yet operational want to sell power at a long-term levelized rate that begins when
the QFs are actually operational and extends thereafter for the full 5, 10 or 15-year contract period,
they can enter into a long-term contract at rates established in the next biennial avoided cost
proceeding. In the meantime, they can sell power at the variable rate established herein upon
becoming operational.

79



GENERAL ORDERS - ELECTRIC

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 5

The evidence for this finding of fact is contained in the testimony of CP&L witness King and
Public Staff witness Johnson.

In this proceeding, CP&L proposed to revise the availability of long-term levelized rates for non-
hydro QFs from capacities of S Mw or less to capacities of 100 Kw or less. Long-term levelized rates
would still be available to hydro QFs with capacities of 80 Mw or less.

As an alternative to the 100 Kw or less availability, CP&L proposed that the 10-year and 15-year
long-term levelized rate options be eliminated for non-hydro QFs (leaving only the 5-year rate
option.)

Witness King testified that CP&L paid an average of 5.96 cents per Kwh for QF power over the
past 12 years, with the great majority of such payments underlong-term levelized rates. He estimated
that it resulted in overpayments of $388 million due to the decline of actual avoided costs during that
period. He emphasized the difficulty in accurately forecasting costs for long periods of time into the
future, and that such difficulty substantially increases the risks associated with long-term levelized
rates. He also pointed out that the proposed 100 Kw limit is consistent with the level required by the
Federal Energy Regulatory Commission (FERC).

The Public Staff, Carolina Utility Customers Association (CUCA) and Peregrine Energy
Corporation all opposed the CP&L proposal on grounds that any further limitation on the availability
of long-term levelized rate options would effectively discourage QF development. They pointed out
that the Commission has considered revisions to the 5 Mw limit in two previous avoided cost
proceedings, and each time concluded that the S Mw limit is appropriate.

The Commission concludes that CP&L should not be allowed to revise the availability of long-
term levelized rates to non-hydro QFs from capacities of 5 Mw or less to capacities of 100 Kw or less
for purposes of this proceeding. While long-term rates involve more forecasting risks, the utilities
are also getting better at identifying the various forecasting risks and incorporating features in their
calculations to address such risks.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 6

The evidence for this finding of fact is found in the testimony of CP&L witness King, Public Staff
witness Johnson and Hydro Intervenor witness Chernick.

CP&L proposed a change in the timing of its capacity credit payments. Instead of capacity credit
payments throughout the entire year, CP&L has proposed to eliminate capacity credit payments for
the months of March, April, May, October, and November, thereby concentrating the payments
during the remaining on-peak months.
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Witness King testified that concentrating capacity credit payments in the peak months would
align the capacity credits more closely with the value of the purchased capacity, and would enable the
QFs to schedule maintenance during off-peak months without losing any of their capacity credit
payments.

Witnesses Johnson and Chernick opposed concentrating the capacity credit payments in peak
months only, on grounds that outages during peak months would have a more severe financial impact
on the QFs involved, and that QF capacity would need maintenance during on-peak as well as off-
peak months.

The Commission concludes that CP&L should be required to pay capacity credits during on-peak
hours of off-peak months as well as during on-peak hours of on-peak months for purposes of this
proceeding. While the Commission understands the desire to align capacity credits more closely with
periods when such credits are most valuable, it also recognizes that not all maintenance outages can
be performed off-peak, and that even off-peak outages can create a need for more capacity under
certain circumstances.

EVIDENCE & CONCLUSIONS FOR FINDINGS OF FACT NOS. 7 AND 8
The evidence for these findings of fact are contained in the testimony of CP&L witness King.

Witness King explained that CP&L proposes to revise the definition of holidays in its avoided
cost rate schedules to be consistent with the holiday definition in its retail rate schedules. He said
Fridays or Mondays will be considered off-peak periods when holidays fall on the adjacent Saturdays
or Sundays respectively.

Witness King also explained that CP&L proposes to revise its standard contract to include
language that specifies the time between consummation of the contract and the project coming on-~
line. He said when there is an unreasonable delay in bringing a project on-line, the contract offer now
continues for an indefinite period. He contended that a time limit in the contract would protect
ratepayers as well as the QF from detrimental changes in avoided costs during long delays in project
completion.

No one opposed the two CP&L proposals, and the Commission concludes that they should be
allowed.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 9

The evidence for this finding of fact is found in the testimony of CP&L witness King, Duke
witness Young, and Hydro witness Chernick.

CP&L and Duke proposed performance adjustment factors of 1.116 and 1.164 respectively to
calculate their avoided cost rates instead of the 1.2 factor that has been consistently used by the
Commission. Duke proposed this same adjustment in the last avoided cost proceeding and offered
the same justification—that the 1.2 factor is based on the generating reserve margin Duke uses for
planning purposes, and includes an allowance for forecast emror, weather variations and other things
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unrelated to QF performance. Duke contended that the 1.164 factor represented the planned
maintenance and forced outage schedules which are directly related to QFs.

CP&L contended that its proposed 1.116 factor is based on the forced outage rate for a
combustion turbine, and would be consistent with paying capacity credits only during the peak
summer or winter months.

The Commission found in Docket Nos. E-100, Subs 59 and 66, that a purpose of the
performance adjustment factor is to allow a QF to experience some level of outages and still receive
its entire capacity credit payment. Without a performance adjustment factor, a QF would have to run
100% of the time during peak hours to receive its full capacity credit payment. A performance
adjustment factor of 1.2 requires a QF to operate 83% of the on-peak hours. The Commission
rejected Duke's proposed-reduction of the factor (and corresponding increase in the required level
of operation) in the last proceeding.

On cross-examination by the Public Staff, CP&L witness King and Duke witness Young each
conceded that their respective company's system average capacity factor was considerably lower than
83% (55.5% for CP&L and 62.7% for Duke), but contended that this was not a fair comparison
because of economic dispatch. However, they also conceded that their baseload capacity factors
were lower than the 83% capacity factor at which QFs were currently expected to operate, and that
even their nuclear units did not exceed 83% (80% for CP&L and 82.3% for Duke).

The Commission concludes that a performarce adjustment factor of 1.2 should be utilized by
both CP&L and Duke for their avoided cost calculations in this proceeding. This finding is consistent
with the Commission’s determinations in previous avoided cost proceedings. However, the matter
of performance adjustment factors should be addressed in greater detail in the next biennial avoided
cost proceeding, including the appropriate levels of reserve margins in a competitive environment.
‘Such competitive environment might involve open access to transmission lines, retail wheeling, etc.

The Public Staff’s proposed Order in this proceeding recommended that a performance
adjustment factor of 2.5 be used by CP&L and Duke to calculate the capacity credits paid to hydro
QFs. It cited cross-examination by the Public Staff of witnesses King and Young showing that
hydroelectric plants are operated at such low capacity factors that an equivalent performance
adjustment factor would exceed 6.0. It also cited evidence indicating that operations of small hydro
QFs are constrained by rainfall over which the QFs have no control.

The Commission is of the opinion that the 1.2 performance adjustment factor prescribed herein
should not be altered for hydro QFs in this proceeding. However, the Commission is open to further
discussion in the next biennial avoided cost proceeding of the merits of encouraging hydro generation
by calculating avoided cost rates paid to hydro QFs based on performance adjustment factors larger
than 1.2.
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 10

The evidence for these findings of fact is found in the testimony of CP&L witness King, Duke
witness Keels, Public Staff witness Powell and in the Commission’s Order of April 7, 1987, in Docket
No. E-100, Sub 53.

Both CP&L and Duke proposed in this proceeding to specify that availability of long-term
levelized rates to non-hydro QFs be based on the nameplate capacity of the applicable generating unit.
In the past, the standard long-term rates have been made available to non-hydro QFs “contracting to
sell” 5 Mw or less.

Duke witness Keels testified that the nameplate capacity provides a readily available basis for
determining whether or not a QF is eligible for the standard long-term levelized rate. For example,
a QF may contract to deliver lessthan 5 Mw but may actually deliver greater than 5 Mw. At less than
5 Mw, the QF is eligible for the standard long-term levelized rate. At greater than 5 Mw, the QF is
only eligible for the standard variable rate unless it negotiates a long-term levelized rate with the
utility. Witness King supported essentially the same position as witness Keels.

The Public Staff, CUCA, and Peregrine opposed the proposals. Witness Powell testified that the
nameplate capacity wasnot as exact as Duke implied, and recommended that the Commission retain
the current practice of making standard rates available to. QFs who *“contract to sell” 5 Mw or less
capacity.

Peregrine pointed out in its brief that the Commission’s Order Establishing Standard Rates and
Contract Terms for Qualifying Facilities, dated April 7, 1987, in Docket No. E-100, Sub 53, states:

the Commission realizes there may exist non-hydroelectric QFs with generating capacities
of more than 5 Mw which consume some of that capacity internally and only contract to sell
5 Mw or less of generating capacity. Since the risk of default relates to the capacity which
is subject to sale, the Commission has, on its own initiative, decided to restate the maximum
limit on the availability of long-term levelized rates for non-hydroelectric QFs as those
facilities contracting to sell generating capacities of S Mw or less. Although no such issue
was raised at the hearing, the commission finds it appropriate to make this change.

The Commission concludes that CP&L and Duke should not be allowed to limit the availability
of long-term levelized rates based on the nameplate capacity of the applicable generating unit for
purposes of this proceeding. The Commission is not persuaded at this point that its reasoning in the
E-~100, Sub 53 proceeding is no longer valid. However, a fuller discussion of the issue-is desirable.
Therefore, the Commission also concludes that CP&L, Duke, and NC Power should file testimony
and exhibits as appropriate in the next biennial avoided cost proceeding discussing the-availability of
long-term levelized rates to QFs based on the nameplate capacity of the generating unit versus such
availability based on the capacity that the QF contracts to sell.
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 11 AND 12

The evidence for these findings of fact are found in the testimony of CP&L witness King, Duke
witness Young, CP&L and Duke witness Ambrose, and Hydro witness Chernick.

Witness Chemick testiffed that the respective values used by CP&L and Duke for SO2 emissions
allowances in their avoided cost calculations was too low. He said that emissions allowances are
tradeable commodities and that the costs of such allowances can be avoided by trading.

Witness Chernick also recommended that avoided cost calculations should include (1) known
environmental compliance costs, (2) unknown costs of complying with pending environmental
requirements, (3) costs of complying with possible future environmental requirements, and (4) costs
of residual environmental damages.

Witness Young testified that Duke already incorporates known environmental compliance costs
into its calculations, including S02 emissions allowance costs and fuel premiums paid for low sulfur
coal.

Witness King testified that CP&L incorporates the cost of emission allowances (including heat
rate and scrubber operation) into the fuel cost of its coal fired units, and that CP&L does not
designate a specific amount of such fuel cost as attributable to the cost of emission allowances.

Witness Ambrose testified that each utility’s avoided cost calculations include the utility’s
estimate of all reasonably certain off-system sales and purchases.

The Public Staff recommended in its proposed Order that the utilities be required to provide
detailed information in the next biennial avoided cost rate proceeding pertaining to the direct and
indirect costs of air pollution, nuclear decommissioning, and other costs that are avoided because of
hydro generation on their systems,

The Commission concludes that the utilities should not be required to include environmental
compliance costs in their respective avoided cost calculations that are unknown or uncertain in nature
for purposes of this proceeding. Quantifying actual out-of-pocket avoided costs is problematic
enough without introducing unknown environmental costs into the equation, particularly if such costs
would not be out-of-pocket costs to the utility.

On the other hand, the Commission concludes that the utilities should be required to discuss in
the next biennial avoided cost proceeding the direct and indirect costs of air pollution, nuclear
decommissioning, and other environmental costs that are avoided because of hydro generation on
their respective systems. There was too little discussion from the parties in this proceeding that
addressed the relationship between hydro generation and various environmental considerations.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 13

The evidence for this finding of fact is found in the testimony of Duke witness Young and Public
Staff witness Johnson.
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Public Staff witness Johnson recommended that Duke be required to include a 1.0075 factor for
general plant in its avoided cost calculations. He pointed-out that his recommended factor is the same
factor used by CP&L herein and appears to be conservative relative to Duke’s actual general plant
costs. He contended that Duke did not do a more detailed study of this issue in this proceeding,
although it was requested to do so in the last proceeding. CUCA agreed with the Public Staff.

Duke witness Young argued that the cost reductions in general plant are offset by cost increases
for employees, office space, and equipment for the oversight of interconnections, avoided cost rate
design and the administration of purchased power contracts.

Witness Johnson argued that in the absence of a specific, detailed study of the general and
administrative expenses and investment associated with the planning, development, construction, and
operation of Duke's own generating plants relative to the analogous costs associated with QF
purchases, it is reasonable to assume that the latter costs are:lower. More specifically, he said it is
reasonable to exclude any consideration of general and administrative expenses, but to require Duke
to include a modest adjustment for general plant costs, like CP&L.

In the last avoided cost rate proceeding, the Commission allowed Duke to exclude a general plant
cost factor, concluding that there is considerable uncertainty as to what extent a utility’s general plant
costs associated with its own generation are offset by the general plant costs associated with its
power purchases from QFs. The Commission further concluded in the previous proceeding that the
matter should be addressed in more detail in the next avoided cost proceeding, although there was
no specific ordering paragraph to that effect in the decision-making Order.

For purposes of this proceeding, the Commission concludes that Duke should not be required
to adjust its avoided capacity costs by a factor of 1.0075 for general plant. The Commission remains
unpersuaded that a detailed study of general plant costs as described by witness Johnson herein would
be justified in order to verify a modest factor of 1.0075. Although the discussion herein added little
to the discussion of the issue continued in the previous proceeding, the Commission is not prepared
to assume that a factor of 1.0075 is warranted.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 14

The evidence for this finding of fact is found in the testimony of Duke witness Keels and in the
Commission’s Order of February 14, 1995, in Docket No. E-7, Sub 545.

Witness Keels proposed language in Duke’s standard contracts with QFs specifying that the
standard avoided cost rates are available only to facilities which are directly interconnected with Duke
and located in its North Carolina service area. The proposal was unopposed in this proceeding,
although it was an issue in a recent Commission decision, Noah vs. Duke (Docket No. E-7, Sub 545).

The Hearing Examiner’s recommended order of February 7, 1995, in Docket No. E-7, Sub 545
denied the Noah complaint, finding that Noah Corporation, a hydro generator, was not entitled to
Duke’s standard rates and contracts for hydro QFs because its facility was not located within North
Carolina and it was not interconnected with the Dulse system. The Order found that standard avoided
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cost rates established by the Commission were intended to be applicable only to QFs located in North
Carolina and interconnected with the purchasing utilities in North Carolina.

The Commission concludes in this proceeding that Duke should be allowed to limit the
availability of its standard rates and contracts for QFs to facilities directly interconnected with Duke
and located in its North Carolina service territory, consistent with the Commission’s decision in the
Noah vs. Duke complaint.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 15

On August 25, 1994, the Commission issued an Order on motion of Duke in Docket No. E-100,
Sub 64 approving a temporary moratorium allowing Duke to defer consideration of non-utility
generator (NUG) proposals not otherwise excluded by the Order. The moratorium was allowed to
address Duke's concern that NUGs might try to avoid participating in Duke's competitive bidding
process by submitting proposals "under the wire" just prior to formal issuance of Duke's request for
competitive bidding proposals. The Commission's Order cited concerns raised by the Public Staff as
to whether a utility may legally refuse to negotiate with a QF because the utility is-planning to pursue
competitive bidding for its next block of capacity. The Commission therefore issued an Order in this
docket on September 2, 1994, asking parties to comment on this issue in their testimony herein. The
issue is whether a utility may refuse to negotiate individually with a QF where the utility is planning
to pursue a competitive bidding process for its next block of capacity needs and where the QF is
seeking to sell not only energy, but also capacity that would otherwise be satisfied by the successful
bidders in the utility's competitive bidding process. The Commission concludes that it may.

Duke and NCPower generally take the position that competitive bidding is a permissible means
of determining a utility's avoided costs and that requiring the utility to deal with a QF just before a
competitive bidding is initiated would frustrate the bidding process. It would require the utility to
deal with the very offers that the bidding is intended to weed out, and this would lead to higher costs.
Duke concludes that a utility should be able to defer negotitions when it has "definitive plans" to
utilize competitive bidding for its next block of capacity. The Public Staff agrees that a utility may
refuse to negotiate when it has "an active competitive bidding process underway.” The Commission
agrees. The exact point at which a utility may invoke this refusal should be resolved by motion to
the Commission, like the motion Duke filed in Docket No. E-100, Sub 64.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 16 AND 17

The evidence for these findings of fact is found in the testimony and exhibits of NC Power
witness Green and Public Staff witness Johnson.

Witness Johnson testified that he was troubled by NC Power’s decision to provide no capacity
credits to QFs until 1999. His review of NC Power’s DRR avoided cost study indicates that no
capacity is needed until that date, and thus capacity costs are considered unavoidable prior to that
time. He further testified, however, that it should be understood that the QFs selling energy to NC
Power prior to 1999 will have to bear the capacity cost of the plant they use to generate energy. He
said a refusal to pay anything for capacity during periods when NC Power is not planning to build a
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plant results in relatively low QF rates during the early years of a project, and will discourage the
development of QF capacity in NC Power’s service area. CUCA agreed with the Public Staff.

The Commission concludes that NC Power should not be required to offer capacity credits to
QFs prior to 1999 for purposes of this proceeding. Such conclusion is consistent with the
Commission’s determination elsewhere herein regarding CP&L’s avoided costs being based on
capacity that cannot be avoided priorto 1998.

Witness Johnson also testified that he was concemned about NC Power's proposal to require each
QF to select either the baseload or peaking tariff option. He said that while NC Power's internal
generation expansion options can be classified into these two categories, some potential QFs may not
fall neatly into one or the other of these two distinct categories. They may display some of the
characteristics of a peaking plant and some of the charactedstics of a base load plant. Witness
Johnson explained that there is a wide gap between the optimal number of operating hours for a QF
under the proposed peaking QF tariff, and the minirmum required number of hours under the baseload
QF tariff. QFs selecting the peaking option would only be paid the full peaking rate for
approximately 350 hours, or 3.9% of the year. Beyond those operating hours, they would only be
paid the non-firm energy rate, he said.

Witness Green testified that the rates offered to QFs should reflect the type of energy and
capacity that the QF permits the Company to avoid. He said the Company’s Integrated Resource
Plan (IRP) indicates a need for peaking capacity in 1999 and a need for baseload capacity in 2005.
Therefore, he contended that only peaking and baseload capacity can be avoided by purchases from
QFs.

The Commission concludes that NC Power's proposal to require QFs to select either its proposed
peaker or baseload option should be rejected. NC Power's peaker option would pay a QF for only
3.9% of'the hours of a year. The only other option under NC Power's proposal, the baseload option,
requires a QF choosing that option to meet a cumulative capacity factor requirement of 75%, which
is higher than the baseload capacity factors consistently achieved by the utilities. These limitations
on the availability of NC Power's standard contract may unduly discourage QF development.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 18 AND 19

The evidence for these findings of fact are found in the testimony of NC Power witnesses Jones
and Swanson.

NC Power proposed to limit the availability of its standard avoided cost rates to one operational
facility per site. Witness Jones testified that a large QF may split its project into several facilities at
the same site, with each facility being smaller than 5 Mw, thereby making each facility eligible for the
standard rates and contract without participating in NC Power’s competitive bidding process. He
said the purpose of the limitation was to prevent QFs from circumventing the competitive bidding
process.
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NC Power also proposes certain exceptions to the limitation for circumstances that indicate that
separate treatment of facilities at a single site is appropriate, such as separate facilities serving
different steam hosts, all at a single site. No one opposed the proposed limitation to one facility per
site.

NC Power also proposed to limit the availability of its standard avoided cost rates and contracts
to QFs who execute such contracts by December 31, 1996, and who begin operation by January 1,
1999. Witness Swanson testified that the purpose of the limitation is to prevent the standard rates
and contracts established herein.from becoming too outmoded in the event the effective date for the
avoided cost rates established in the next biennial proceeding are delayed beyond the beginning of
1997. No one opposed the proposal.

The Commission concludes that NC Power should be allowed to limit the availability of its
standard avoided cost rates to one operational facility per site as proposed herein. The Commission
further concludes that NC Power should be allowed to limit the availability of its standard avoided
cost rates and contracts established in this proceeding to QFs who execute such contracts by
December 31, 1996, and who begin operation by January 1, 1999.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NO. 20 THROUGH 26

The appropriate methodology for determining Nantahala’s avoided cost rates was a significant
issue at the hearing. Nantahala first proposed standard rates designed to mirror Duke Power
Company’s two-year, variable rate. This was consistent with what the Commission approved in the
last two avoided cost proceedings. Nantahala subsequently filed revised testimony proposing to offer
long-term rates, and it again proposed to adopt Duke’s proposed rates. Nantahala argues that it is
appropriate to establish avoided costs for Nantahala through reference to Duke’s avoided cost rates
because Duke supplies supplemental power to Nantzhala and Nantahala’s purchase from a QF avoids
construction of new generating facilities on Duke’s system. However, Nantahala would put a limit
on this approach. Should the Commission approve avoided cost rates for Duke that exceed the costs
at which Nantahala purchases power from Duke under its interconnection agreement, Nantahala
would instead base its avoided cost rates on the purchase costs under the interconnection agreement.
The Public Staff, on the other hand, takes the position that Nantahala’s avoided costs should reflect
what it saves by avoiding purchases from Duke under the interconnection agreement. For the reasons
stated hereinafter, the Commission agrees with the Public Staff.

Nantahala witness Stonebraker testified that Nantahala presently does not contract for the
purchase of electricity from any QF. Witness Stonebraker explained that Nantahala maintains 100
MW of installed generating capacity and purchases supplemental capacity and energy from Duke
under an existing interconnection agreement. By the existing arrangement, Nantahala presently
provides approximately 50 percent of its annual energy needs and has installed capacity to serve 67
percent (100/150) of its summer peak demand requirement and nearly 43 percent (100/235) of its
winter peak demand need. Public Staff witness Powell explained that the purchase agreement with
Duke is similar to Nantahala's previous agreement for supplemental power with the Tennessee Valley
Authority (TVA).

88



GENERAL ORDERS - ELECTRIC

Although witness Stonebraker testified that "“Duke must provide all capacity and energy needed
to meet Nantahala's customer requirements in excess of Nantahala's generating capability," witness
Powell identified several exceptions where Duke is not required to provide supplemental capacity to
Nantahala. Examples include instances for which Duke would have to make a significant change to
its generating system and situations where Namtahala acquires new load that differs significantly from
its existing load make-up. Nantahala argues that these exceptions have never been used, that Duke
can nonetheless be required to serve if adequate notice is given, and that Nantahala is still a full
requirements customer of Duke.

When Nantahala received its supplemental power from TVA, all of its avoided cost rate
proposals were based on purchase costs outlined in the agreement between Nantahala and TVA.
Nantahala used a formula type of rate that was tied directly to the amount of money Nantahala paid
to TVA for power. Nantahala was adamant that its avoided costs must be tied to its purchase
agreement with its supplier to protect ratepayers and not discriminate against a QF. When Duke
replaced TVA as Nantahala's supplemental power supplier, Nantahala recommended that it be
allowed to adopt Duke's variable avoided cost rate. In the past two avoided cost proceedings,
Nantahala has provided little discussion about its methodology for deterinining avoided cost. The
Commission approved Nantahala’s recommendations, but this is the first proceeding in which the
issue has been fully developed:

Witness Powell testified that if Nantahala's avoided costs are tied to Duke’s avoided costs, rather
than the purchase costs under the interconnection agreement, it could result in either overpayments
or underpayments to a QF, which would place Nantahala’s ratepayers at risk. During cross-
examination of witness Stonebraker, the Public Staff introduced Cross-Examination Exhibit No. 8,.
one of Nantahala's responses to a Public Staff data request, in which Nantahala indicated that with
varying assumptions, comparison of Nantahala purchases on Duke's proposed avoided cost rates with
the amount Nantahala presently pays to Duke under the interconnection agreement over several
months could produce.an overpayment of $3.5 million or an underpayment of $4.2 million. This
evidence indicates that Nantahala's cost to purchase supplemental capacity and energy from Duke is
not similar Duke's proposed avoided cost rates.

The FERC’s PURPA regulations set forth at 16 CFR § 292.101 ef seq. define avoided costs as

the incremental costs to an electric utility of electric energy or capacity or both
which, but for the purchase from the qualifying facility or qualifyiog faciities,
such utility would generate itself or purchase from another source. (emphasis
added)

This is consistent with 16 USCA 824a-3(d). The Commission could establish avoided cost rates for
Nantahala as (1) Nantahala's cost to build generation or (2) Nantahala's cost to purchase from another
source. Nantahala has no plans to build generation. The appropriate measure of avoided costs for
Nantahala, since it buys its supplemental power from Duke, is the amount avoided due to a reduced
purchase from Duke at $14.35/kW and $0.016/kWh.

WCU is the utility that most closely resembles Nantahala in this proceeding. WCU purchases
all its energy and capacity requirements from Nantahala. As a wholesale customer, WCU buys its
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power from Nantahala at rates regulated by the FERC, just as Nantahala buys its power from Duke.
In this proceeding and in all past proceedings since 1984, WCU has employed a formula method of
determining avoided costs, such as that proposed by the Public Staff for Nantahala in this case, that
directly follows its purchase power agreement. The formula reimburses a QF based on the current
rates charged by the supplier at any point in time. WCU witness Wooten indicated that WCU has no
intention of changing its formula for establishing avoided costs.

Nantahala cites two FERC decisions as supporting its position. One case, City of Longmont et
al, 39 FERC Sec. 61,301 (1987), involved a request by certain Cities for a waiver of the FERC-
established obligation to purchase from a QF. The Cities purchased power from Platte River Power
Authority (Platte) under an agreement that required Platte to purchase all QF power offered to the
Cities at Platte’s avoided cost. A QF intervenor contested the Cities' request for a waiver. The Cities
contended that Platte’s avoided costs were the proper measure of the avoided costs of the Cities since
the generation to be avoided by QF purchases by the Cities would be Platte’s generation and that QFs
would therefore receive the same rate from Platte as from them. The FERC agreed, reasoning that
the avoided costs of an all-requirements utility should be adjusted to reflect the avoided costs of the
supplying utility. In the second case, In re Carolina Power and Light Company 48 FERC Sec 61,101
(1989), Haywood EMC negotiated to purchase power from a QF built in an area where Haywood
purchased power from CP&L to resell to its members, CP&L sought approval from FERC of a rider
that prevented Haywood from paying the QF more than CP&L would have paid the QF. .FERC
approved the rider, again noting that “the full requirements rate should be adjusted so that the full
requirements supplier will be in the same position as if it had purchased power directly from the QF.”

The Commission finds the FERC decisions distinguishable and not controlling in this proceeding.
The FERC noted that the generation owned by the Cities provided only .5% and 1.5%, respectively,
of their energy resource needs, which the FERC found to be a minute fraction of their requirements.
The Cities' generation did not preclude them from being considered an “all-requirements" customer.
The generation Nantahala owns and operates is not minute and Nantahala is not an "all-requirements"
customer. Further, FERC found that Platte was ready and willing to make all purchases from QFs
which the Cities would otherwise be obligated to purchase. Here there is no agreement that Duke
will make al! purchases from QFs which Nantahala would otherwise be obligated to purchase.
Further, FERC pointed out that the waiver in the Cities’ case was being requested pursuant to a
regulation that FERC described as requiring the state regulatory agency or nonregulated utility to
request the waiver. This Commission has no record of any such request for a waiver. Finally,
PURPA delegates responsibility for implementing the rules dealing with avoided costs to state
regulatory commissions as to those utilities for which the state commissions have ratemaling
authority. The Commission believes that our present decision is consistent with the PURPA statutes
and rules and that it is within our authority to determine how avoided costs will be set undecr PURPA
for North Carolina’s regulated utilities. The existing interconnection agreement between Nantahala
and Duke sufficiently protects both Duke and Nantahala ratepayers. For all of these reasons, the
Commission does not find the FERC rulings cited by Nantahala to be persuasive.

In conclusion, the Commission decides that Nantahala should establish its avoided costs as the
cost of its power purchases from Duke under the existing interconnection agreement. Nantahala shall
file a new proposed Schedule CG and, if appropriate, a new proposed contract that complies with the
decision of the Commission. The other parties will be given 30 days to comment on the new filing.
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 27 THROUGH 29

The evidence in support of these findings of fact is contained in the testimony of CP&L witness
King, Duke witnesses Young and Keels, CP&L and Duke witness Ambrose, NC Power witnesses
Swanson, Jones, and Green, Public Staff witness Johnson, and the Commission’s previous final
Orders in its biennial avoided cost rate proceedings.

Anissue in prior avoided cost proceedings has been whether the Commission should require the
electric utilities to offer long-term levelized rates to qualifying facilities as standard rate options.
Long-term levelized rates are permitted, but not required, by the regulations implementing Section
210 of PURPA. The commentary to the regulations includes the following:

A facility which enters into a long-term contract to provide energy or capacity to a utility
may wish to receive a greater percentage of the purchase price during the beginning of the
obligation. For example, a level payment schedule from the utility to the qualifying facility
may be used to match more closely the schedule of debt service of the facility. So long as
the total payment over the duration of the contract term does not exceed the estimated
avoided costs, nothing in these rules would prohibit a state regulatory authority or
nonregulated electric utility from approving such an arrangement.

G.S. § 62-156(b)(1), which applies to small power producers as defined by G.S. § 62-3(27a),
provides, "Long-term contracts for the purchase of electricity by the utility from. small power
producers shall be encouraged in order to enhance the economic feasibility of small power production
facilities."

Prior to the 1984 avoided cost proceeding (DocketNo. E-100, Sub 41A), CP&L and Duke were
required to offer standard long-term levelized rate options to all qualifying facilities. Virginia Power
was required to offer such options only to small power producers as defined in G.S. .§ 62-3(27a), i.e.,
hydroelectric facilities of 80 megawatts or Jess capacity. The standard long-term levelized rate
options were ordered by this Commission in order to encourage the development of cogeneration and
small power production facilities. As a result of concerns raised by the utilities and the Public Staff
in previous proceedings with respect to the effect of these options, the Commission limited the
standard long-term levelized rate options to hydroelectric facilities of 80 Mw or less and to
nonhydroelectric qualifying facilities contracting to sell five megawatts or less.

The General Assembly has clearly indicated in G.S. § 62-156 a policy of encouraging
hydroelectric facilities. Additionally, we note that many of the risks associated with standard long-
term levelized rate options are either not present or tend to be minimized in the case of most
hydroelectric facilities. For example, hydroelectric facilities are not subject to the risks associated
with changes in fossil fuel costs or the business risks associated with the heat recovery aspect of
cogeneration projects. Further, more of the capital costs involved in a hydroelectric facility tend to
be "up front” costs which must be financed. Levelized rates facilitate financing by providing a degree
of certainty and by allowing an income stream which more evenly matches the debt payments required
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by financing. Finally, hydroelectric facilities by their very nature tend to entail .a degree of
permanence and stability as regards the major components of the facility, such as the dam and
powerhouse. In light of the foregoing reasons, we believe and conclude that CP&L and Duke shoutd
continue to offer long-term levelized rate options to hydroelectric qualifying facilities less than 80 Mw
as standard rate options.

With respect to nonhydroelectric qualifying facilities contracting to sell five megawatts or less,
CP&L and Duke should continue to offer long-term levelized rate options. As noted in previous
orders, the risks associated with a nonhydroelectric qualifying facility in the event of a defauit on a
long-term levelized rate contract of five megawatts or less capacity is relatively small in terms of
dollar exposure and impact on supply when contrasted with the risks associated with such a default
on a larger contract. In addition, standard rate options will tend to encourage small projects, the
owners of which probably would not have the resources or the expertise to negotiate with the utility.

Thus, based on the foregoing and the record as a whole in this proceeding, the Commission
concludes that CP&L and Duke should offer long-term levelized rates for 5-year, 10-year, and 15-
year periods as standard options to qualifying facilities which are either (a) hydroelectric generating
facilities of 80 megawatts or less capacity which are owned or operated by a small power producer
as that term is defined in G.S. § 62-3(27a) or (b) any other qualifying facility contracting to sell
generating capacity of five megawatts or less.

As in previous proceedings, the Commission also concludes that the standard levelized rate
options of 10 or more years should include a condition making contracts under those options
renewable for subsequent terin(s) at the option of the utility on substantially the same terms and
provisions and at a rate either (1) mutually agreed upon by the parties negotiating in good faith and
taking into consideration the utility’s then avoided cost rates and other relevant factors or (2) set by
arbitration.

The evidence and conclusions supporting the finding of fact for NC Power is the same as that set
forth herein for Duke and CP&L. However, instead of a fixed long-term levelized energy payment,
NC Power offers an energy payment based on a long-term levelized generation mix with adjustable
fuel prices. Accordingly, NC Power should continue to offer long-term levelized capacity payments
with energy payments based on a long-term levelized generation mix with adjustable fite! prices for
5-year, 10-year, and 15-year periods as standard options to qualifying facilities which are either (a)
hydroelectric generating facilities of 80 megawatts or less capacity owned or operated by small power
producers as that term is defined in G.S. 62-3(27a) or (b) any other qualifying facility which contracts
to sell generating capacity of five megawatts or less. The standard levelized rate options of 10 or
more years should include a condition making contracts under those options renewable for
subsequent term(s) at the option of the utility on substantially the same terms and provisions and at
a rate either (1) mutually agreed upon by the parties negotiating in good faith and taking into
consideration the utility’s then avoided cost rate and other relevant factors or (2) set by arbitration.

In the previous avoided cost proceedings, the Commission found that NC Power should offer
a fixed long-term levelized energy payment as an option to small QFs rated at 100 Kw or less
capacity. Accordingly, the Commission concludes hereinthat NC Power should continue to offer the
long-term levelized energy payment option to small QFs.
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 30 AND 31

As in previous avoided cost proceedings, the Commission continues to believe that
nonhydroelectric QFs contracting to sell greater that 5 Mws of generating capacity to CP&L should
have the options of contracts at the variable rates set by the Commission herein or contracts at rates
derived by free and open negotiation with the utility,

In this proceeding and in other filings, Duke indicated to the Commission its definitive plans to
implement a competitive bidding process for its next block of capacity needs. NC Power has been
authorized to require non-hydro QFs greater than 5 Mw capacity to participate in its competitive
bidding process for the past several avoided cost proceedings. Therefore, consistent with earlier
decisions regarding NC Power and its competitive bidding process, the Commission concludes that
non-hydro QFs desiring to sell more than 5 Mw capacity to Duke at this time should participate in
Duke’s competitive bidding process for obtaining additional capacity. As in past proceedings, NC
Power’s ongoing competitive bidding solicitation program has been explained to the Commission,
and the Commission concludes that nonhydroelectric facilities desiring to sell generating capacity of
more than five megawatts to NC Power should participate in NC Power’s competitive bidding
process for obtaining additional capacity.

The Commission notes that QFs offering to sell 5 Mw or less capacity to Duke or NC Power are
not required to participate in their respective competitive bidding processes. The Commission further
notesthat QFs offering to sell greater than 5 Mw capacity to Duke or NC Power are still eligible to
sell energy only at the approved variable rates without participating in a competitive bidding process.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NOS. 32 AND 33

In past proceedings, the Commission has not required that Nantahala offer any standard long-
term levelized rate options to qualifying facilities. The: Commission concluded in the previous
proceedings that the unique nature and circumstances of Nantahala’s power supply arrangements
made such options infeasible. While Nantahala owns some generating units, it is unable to serve its
load from these sources alone. It must purchase capacity and energy under contract from others.
Because of these contractual arrangements and the inherent uncertainty and monthly variations
involved in these contractual arrangements, it was not considered feasible to require Nantahala to
offer any form of standard long-term levelized rate options based on the cost of Nantahala’s
purchases from its outside supplier.

Nantahala proposed long-term levelized rates in this proceeding, but they. were based on the
long-term levelized rates proposed by Duke. The Commission’s decision to require that Nantahala
base its avoided cost rates on its cost of purchases from Duke renders Nantahala’s proposed long-
term levelized rates moot. In view of the Commission’s requirement that Nantahala base its avoided
cost calculations on its cost of purchased power, Nantahala may or may-not wish to include long-term
levelized rate options in its filing of a new proposed rate schedules in response to this Order. The
Commission will entertain any propasal that Nantahala wishes to make in that regard at the time of
its filing,
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WCU has no generating facilities of its own and buys all of its power from Nantahala under an
arrangement which is similar to that between Nantahala and Duke. Consistent with our conclusions
in past proceedings, WCU should not be required to offer any long-termIevelized rate options.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 34 AND 35

The Commission expects all utilities to negotiate in good faith with qualifying facilities for such
terms as are fair to the qualifying facility as well as to the utility's ratepayers. The Commission takes
this opportunity to stress again the responsibility of the utilities in these negotiations. Any qualifying
facility may file a complaint with the Commission if it feels that a utility is not negotiating in good

faith.

As in the past, the Commission will set no specific guidelines in this proceeding for such
negotiations. We would expect such negotiations to address such problems as the following:
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The appropriate contract duration and the parties' best forecast of avoided capacity and
energy credits over the duration of the contract;

Capacity credits that reflect the need (or lack of need) for additional capacity at the time
deliveries under the contract are actually to be made;

The availability of capacity during the utility's daily and seasonal peak periods;
The utility's ability to dispatch the qualifying facility;
The expected or demonstrated reliability of the qualifying facilities;

The terms and provisions of any applicable contract or other legally enforceable
obligation, including the termination notice requirement and sanctions for noncompliance;

The extent to which the scheduled outages of the qualifying facility can be usefully
coordinated with scheduled outages of the utility;

The usefulness of capacity supplied from a qualifying facility during system emergencies,
including its ability to separate its load from its generation;,

The individual and aggregate value of the capacity from qualifying facilities on the utility's
system;

The smaller capacity increments and the shorter lead times which might be available with
additions of capacity from qualifying facilities;

The costs or savings resulting from variations in line losses from those that would have
existed in the absence of purchases from the qualifying facility;

The alternative of long-term rates that are not levelized or only partially levelized;
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(m)  Thealterative of long-term rates that include levelized capacity payments and variable
energy payments;

(n)  Appropriate notice priorto the expiration of the contract term, the renewability of the
contract, and provisions of setting the appropriate rates for such renewed contract; and

(o)  The appropriate security bond or other protection for the utility if levelized or partially
levelized payments are negotiated.

As in past proceedings, the Commission concludes in this proceeding that appropriate protection
for the utilities against any financial loss they might suffer if a qualifying facility with a long-term
contract at levelized rates defaults after receiving overpayments during the early part of the contract
is a matter best left to negotiation between the utilities and those nonhydroelectric qualifying facilities
contracting to sell more than five megawatts capacity. The Commission will generally not require
such .protection for hydroelectric qualifying facilities or for nonhydroelectric qualifying facilities
contracting to sell less than five megawatts capacity.

Negotiated contracts between a utility and a qualifying facility should, upon execution, be
submitted to the Commission and such contracts will be accepted for filing. Such contracts, after
being filed, shall be subject to review in the context of the utility's general rate cases or complaint
proceedings, just as would any other contracts by the utility.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 36

The evidence and conclusions. for this finding of fact are cumulative and are reflected in the
foregoing findings and conclusions. The rate schedules, contracts, and terms and conditions of
service proposed by CP&L, Duke, and NC Power in this proceeding are generally reasonable except
as discussed elsewhere herein, and they should be approved subject to the modifications discussed
herein,

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 37

The evidence pertaining to WCU's calculation of avoided costs is contained in the testimony and
exhibits of WCU witness Wooten, which were stipulated into the record without witness Wooten
being called to the stand. WCU does not generate its own.electricity but buys its power wholesale
from Nantahala at rates approved by the FERC. The avoided cost formula proposed by WCU would
reimburse a qualifying facility based on the rates charged to WCU by Nantahala at any point in time,
and is the same formula approved by the Commission in previous avoided cost proceedings. No party
challenged the avoided cost formula-proposed by WCU. The Commission concludes that the
proposed Small Power Production Supplier Reimbursement Formula should be approved.

IT IS, THEREFORE, ORDERED as follows:

1. That CP&L and Duke shall offer long-term levelized capacity payments and energy
payments for 5-year, 10-year, and 15-year periods as standard options to qualifying facilities which
are either (a) hydroelectric generating facilities of 80 megawatts or less capacity owned or operated
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by small power producers as that term is defined in G.S. 62-3(27a) or (b) any other qualifying facility
contracting to sell generating capacity of five megawatts or less. The standard levelized rate options
of 10 or more years should include a condition making contracts under those options renewable for
subsequent term(s) on substantially the same terms and provisions and at a rate either (1) mutually
agreed upon by the parties negotiating in good faith and taking into consideration the utility’s then
avoided cost rates and other relevant factors or (2) set by arbitration.

2. That NC Power shall offer long-term levelized capacity payments with energy payments
basedona long-term levelized generation mix with adjustable fuel prices for 5-year, 10-year and 15-
year periods as standard options to qualifying facilities which are either (a) hydroelectric generating
facilities of 80 megawatts or less capacity owned or operated by small power producers as that term
is defined in G.S. 62-3(27a) or (b) any other qualifying facility which contracts to sell generating
capacity of five megawatts or less. The standard levelized rate options of 10 or more years should
include a condition making contracts under those options renewable for subsequent term(s) at the
option of the utility on substantially the same terms and provisions and at a rate either (1) mutually
agreed upon by the parties negotiating in good faith and taking into consideration the utility’s then
avoided cost rates and other relevant factors or (2) set by arbitration.

3. That NC Power shali offer long-term levelized energy payments as an additional option
for small QFs rated at 100 Kw or less capacity.

4, That CP&L shall offer nonhydroelectric qualifying facilities contracting to sell generating
capacities of more than five megawatts the options of contracts at the variable rates set by the
Commission or contracts at negotiated rates and terms.

5. That nonhydroelectric qualifying facilities larger than five megawatts capacity desiring to
sell generating capacity to Duke or NC Power should participate in their respective competitive
bidding processes for obtaining additional capacity.

6. That Nantahala shall file a new proposed avoided cost rate schedule and, if appropriate,
a new proposed contract, within 30 days and other parties will be given 30 days to comment on it,
and a further order will be issued at that time. The Commission will entertain any proposal that
Nantahala wishes to make with respect to long-term levelized rates at the time it files a revised rate
schedule pursuant to this Order.

7. That WCU shall not be required to offer any long-term levelized rate options to
qualifying facilities.
8. That the rate schedules, contracts and terms and conditions proposed in this proceeding

by CP&L, Duke, NC Power, and WCU are hereby approved, subject to the modifications discussed
herein.

9. That Duke, CP&L, NC Power, and WCU shall file within ten (10) days after the date of
this Order rate schedules, contracts, and terms and conditions implementing the findings, conclusions
and ordering paragraphs herein. Additionally, CP&L, Duke and NC Power shall file supporting
documentation showing the calculations made to arrive at their avoided cost rates,
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10.  That CP&L and Duke shall file testimony and exhibits as appropriate in the next biennial
avoided cost proceeding discussing performance adjustment factors, indnding the appropriate levels
of reserve margins in a competitive environment as discussed herein.

11, That CP&L, Duke and NC Power shall file testimony and exhibits as appropriate in the
next biennial avoided cost proceeding discussing the availability of long-term levelized rates to QFs
based on the nameplate capacity of the generating unit versus such availability based on the capacity
that the QF contracts to sell.

12,  That CP&L, Duke, NC Power and Nantahala shall file testimony and exhibits as
appropriate in the next biennial avoided cost proceeding discussing the direct and indirect costs of
air pollution, nuclear decommissioning, and other costs that are avoided because of hydro generation
on their respective systems and the merits of encouraging hydro generation by calculating avoided
cost rates for hydro QFs based on higher performance adjustment factors.

ISSUED BY ORDER OF THE COMMISSION.
This the 23rd day of June 1995.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk
DOCKET NO. E-100, SUB 75A

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Request by Duke Power Company to ) ORDER APPROVING
Modify and Consolidate Six Demand- ) PROGRAMS
Side Management Programs )
Heard In: Commission Hearing Room, Dobbs Building, 430 North Salisbury Street, Raleigh,

North Carolina, on October 12, 1995.

Before: Commissioner Allyson K. Duncan, presiding; Commissioners Laurence A. Cobb,
Ralph A. Hunt, and Jo Anne Sanford

Appearances:  For Duke Power Company:
Robert W. Kaylor, Attomney at Law, Bode, Call & Green, P.O. Box 6338, Raleigh,
NC 27628-6338

For Southern Environmental Law Center:
Oliver A. Pollard IIT and Jeffrey M. Gleason, Staff Attorneys, Southern
Environmental Law Center, 201 West Main Street, Suite 14, Charlottesville, VA
22902
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For the Using and Consuming Public:
AW. Tumer, Jr, Staff Attorney, Public Staff - North Carolina Utilities
Commission, P.O. Box 29520, Raleigh, NC 27626-0520

BY THE COMMISSION: By letter dated August 1, 1995, Duke Power Company (Duke)
requested approval by the North Carolina Utilities Commission to modify and consolidate six
residential demand-side management (DSM) programs (the High Efficiency Heat Pump and Central
Air Conditioning Payment Program, the Duct Sealing Payment Program for New Residential
Structures, the Manufactured Housing Payment Program for New Residential Structures, the HVAC
Tune-up Program, the Residential Insulation Loan Program, and the Residential Comfort Machine
Loan Program) into three new programs (the New Residential Housing Program, the Existing
Residential Housing Program, and the Nonresidential Heat Pump Program).

Duke indicated that it is reviewing all of its DSM programs with a goal of improving the
effectiveness of the demand-side portfolio which Duke has developed over the past few years. In
response to the increasingly competitive electric industry, Duke states that it is shifting its DSM
emphasis from energy efficiency programs with large incentive payments to programs designed to
encourage the efficient use of the system year-round. Duke contends that the requested changes are
designed to increase the overall effectiveness of the programs and that the changes will lower
program costs by lowering incentive payments and improving program delivery mechanisms.-

On August 24, 1995, the Public Staff filed a Response recommending that the filing be approved
with three exceptions. The Public Staff presented arguments in support of its three proposed
modificationsto Duke’s request. Duke filed a response to the Public Staff's response on September
8, 1995.

On August 25, 1995, the Southern Environmental Law Center and the Conservation Council of
North Carolina (hereinafter, collectively, SELC) filed a Response asking the Commission to either
deny Duke’s request or, in the altemative, defer consideration until after a full hearing and decision
regarding Duke’s 1995 Integrated Resource Plan (IRP) in Docket No. E-100, Sub 75. SELC argued,
among other things, that the request lacks sufficient information to be evaluated; that the request
marks a significant scaling-back of Duke’s DSM programs, contrary to the Commission’s directives;,
that Duke is abandoning programs which help to hold down peak growth in favor of load building;
that the new programs are likely to increase use of electricity, contrary to public interest; and that a
number of issues raised by the request are the same as issues pending in Docket No. E-100, Sub 75.

Duke filed a Reply on September 6, 1995, addressing SELC’s arguments. Duke argued that
studies conducted subsequent to its 1995 IRP led it to conclude that some DSM programs are not
cost-effective and should be improved; and that Duke must be able to respond quickly to ongoing
studies or else it will be placed at a disadvantage as to its competitors. Duke argued that the
Commission has previously acted on individual DSM programs separately from a pending IRP
investigation. In its reply, Duke asked the Commission to schedule its request for consideration at
a Monday Staff Conference.

On September 7, 1995, Piedmont Natural Gas Company, Inc. (Piedmont) filed a Response to
Duke’s request. While favoring approval of Duke’s request, Piedmont stated “a number of
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substantive concerns regarding Duke’s proposal” and urged the Commission to set Duke’s request
for hearing in conjunction with the hearing in Docket No. E-100, Sub 75.

By order dated September 8, 1995, the Commission Chairman found good cause to schedule
Duke’srequest for oral argument, The Order stated that although the request is clearly relevant to
matters pending in the IRP proceedings in Docket No. E-100, Sub 75, the Chairman recognizes
Duke’s desire to act more quickly in the present more competitive environment and that there is
precedent for the Commission acting ona DSM program separate from a pending IRP investigation.
The Order noted that Duke’s request is of a type often considered by the Commission at a Monday
Staff Conference, and that the oral argument should follow a similar format.

At the oral argument, Duke presented and explained its request first and then answered questions
from the Commission. Next, the Public Staff and SELC presented their concerns, substantive and
procedural, and their proposed modifications to Duke’s proposal. Piedmont Natural Gas did not
appear at the hearing, but filed a Motion for Clarification on October 9, 1995, asking: (1) for the
Commission to clarify its intent as to which docket will be utilized to evaluate and approve (or
disapprove) Duke’s DSM programs; (2) for the Commission to provide for the presentation of
evidence on those programs to include hearing with opportunity for cross-examination; and (3) for
the Commission to compel Duke to respond to Piedmont’s Data Request. Duke filed a response to
Piedmont’s motion on October 24, 1995.

On October 10, 1995, Public Service Company (PSNC) filed a response to Duke’s programs
stating that it would not object to Duke’s proposed program consolidation if Duke uses shareholder
dollars to finance these programs.

The Commission issued two orders on October 24, 1994 in Docket Nos. E-100, Subs 64A and
71, and M-100, Sub 124 addressing programs offering incentives. In response to those orders, Duke
filed a letter on November 1, 1995, as an addendum to its August 1, 1995 filing herein. - Piedmont
withdrew its motion for clarification on November 7, 1995.

Based on the oral arguments and the entire record in this matter, the Commission now makes the
following:

FINDINGS OF FACT

1. Duke is a public utility subject to the jurisdiction of the Commission,

2. G.S. §62-140(c) requires that Commission approval must be obtained if a public utility
shall offer or pay any compensation or consideration or furnish any equipment to secure
the installation or adoption of the use of such utility’s service. Duke has appropriately
filed the programs for approval pursuant to the statute.

3. Duke’s filing meets the substantive requirements set forth in the Commission’s October

24, 1994 order in'Docket Nos. E-100, Sub 64A and Sub 71 which established guidelines
for filing incentive programs pursuant to G.S. 62-140(c).
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4, The anticipated cost-effectiveness of the proposed programs has been sufficiently
demonstrated.

5. The proposed programs should be approved subject to the provisions discussed herein.

6. Recovery of the costs of those portions of the programs approved herein that promote

electric equipment having a SEER of 11 or greater should be determined on a case-by-
case basis by the Commission in a future rate proceeding and subject to the finding that
such recovery would be just and reasonable.

7. Approval of those portions of the programs approved herein that promote electric
equipment having a SEER less than 11 should be subject to the provision that such
portions are presumptively not categorizable as DSM programs and that the costs of such
portions be borne by the stockholders instead of the ratepayers.

8. The costs of the programs approved herein should not be placed in a deferral account.
EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 1

This Finding of Fact is essentially informnational and is not controverted.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 2 THROUGH 8

The Commission issued two orders on October 24, 1994, in Docket Nos. E-100, Subs 64A and
71, and M-100, Sub 124, addressing programs offering incentives. The Order Adopting Rule R1-38
in Docket No. M-100, Sub 124 set forth the procedural issues regarding the types of incentives that
cannot be offered by.a utility without first obtaining approval by the Commission pursuant to G.S.
62-140(c), and established Commission Rule R1-38.

The Order Adopting Guidelines in Docket Nos. E-100, Subs 64A and 71 decided the substantive
issues regarding what a utility must demonstrate in order to obtain Commission approval of a
program involving incentives subject to G.S. §62-140(c). The order established guidelines to govern
“certain aspects of the dispute between the electric utilities and the natural gas utilities” and
established that pending applications are subject to these guidelines.

The Order Adopting Guidelines in Docket Nos. E-100, Subs 64A and 71 also set forth a
rebuttable presumption that a program which “involved an incentive to a third party and ... affects the
decision to install or adopt ... electric service” is promotional in nature. The presumption may be
rebutted at the time of filing “by demonstrating that the incentive will encourage construction of
dwellings and installation of appliances that are more energy efficient than required by state and/or
federal building codes and appliance standards.”

By letter dated August 1, 1995, Duke filed the proposed programs herein with the Commission,
requesting approval, in Docket No. E-100, Sub 75A. In its August 1, 1995, filing, Duke
demonstrated the cost-effectiveness of the proposed programs and included tariff sheets whereby the
maximum amount and type of incentives are specified. Duke stated that (1) participation in the
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proposed programs does not require a minimum number or percentage of all-electric structures to
be built; (2) participation in the programs does not require builders to specify that homes in a given
subdivision or development will be all electric; and (3) participation in the programs does not require
advertisement that a builder is an all-electric builder for a subdivision or in general. Builders will be
advised of the availability of natural gas as appropriate, pursuant to the guidelines.

The proposed programs involve incentives to a third party and could affect the decision to install
or adopt electric service in the residential and commercial market; therefore, Duke also addressed
how theincentive costs will be accounted for (i.e., whether or not the costs are costs which may be
recoverable from customers).. Based on the fact that the programs include elements which promote
the installation of equipment which exceed federal appliance efficiency standards and measures which
exceed state building codes, Duke contends that the program costs should be eligible for recovery
from customers in future rate proceedings.! Duke noted an exception for some equipment included
in the loan portion of the Existing Residential Housing Program. Duke proposed that the financing
of standard efficiency equipment be included in the loan program. Duke committed that the interest
rate for the loans for standard efficiency equipment will meet or exceed Duke’s cost for the loans,
thereby ensuring that there is no incentive from the Company. Duke noted that the interest rate for
standard efficiency heat pumps and for component installations would be 9.5% and 11.5%
respectively, and that these interest rates are higher than Duke’s current cost to secure these loans.
Duke stated that it is willing to insert a statement in its proposed tariff saying that “the interest rates
for this equipment will meet or exceed Duke’s cost to secure the loans,” with regard to the loans for
heat pumps with less than 11 SEER and the loans for components (indoor or outdoor units only).

Although Public Service did not make an appearance at the oral argument, its October 10, 1995,
filing states that it does not object to Duke’s proposed program consolidation if Duke will only use
shareholder dollars to finance these programs. PSNC references Duke’s statement that it “will not
oppose the Public Staff's recommendation that no cost associated with the consolidated programs
should be eligible for inclusion in the DSM deferred account.”

In response, Duke stated during the October 12, 1995, oral argument that the Company has
simply agreed with the Public Staff not to seek any special cost recovery treatment for these items
in the form of deferral accounting. As explained in Duke's November 1, 1995, addendum to the
August 1, 1995, filing, with the exception of loans for standard efficiency equipment and components,
Duke contends that program incentive payments are eligible for recovery from customers since the
payments “encourage construction of dwellings and installation of equipment that are more energy
efficient than required by state and/or federal building codes and appliance standards” and the
incentive payments do “not exceed the difference between the cost of installing equipment and/or
constructing a dwelling to current ... standards and the more stringent energy efficiency requirements
of the program.” With regard to loans for standard efficiency equipment and components, Duke
committed that it will not offer any incentives for these loans by ensuring these loans are made at
interest rates which are at or above the interest rates at which Duke is able to secure the loans.

1 The Public Staff requested that the Commission not allow Duke to defer incentive payments
associated with the programs, and Duke did not oppose the request.
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Compliance With Rules and Guidelines

Duke contended that Commission Rule R1-38 is inapplicable to Duke’s filing herein because the
Commission’s Order of October 24, 1995, states on page nine that “pending applications need not
be re-filed to comply with the requirements of this rule.” The Commission agrees that R1-38 does
not apply in this instance. The Commission notes that no one is now contesting the or filing
requirements in this proceeding.

The Commission also notes that the guidelines adopted by the Commission in its Order of
October 24, 1995, require that the programs filed herein be cost effective, but do not specify how
cost-effectiveness is to be determined.

Duke contends that the programs filed herein are cost-effective because they pass the Rate
Impact Measure (RDM) test, which determines the effect-of a program on the price per kWh. None
ofthe parties contend that the programs do not pass the RIM test. Furthermore, the Public Staff does
not contest the cost-effectiveness of the programs.

SELC contended the programs were not cost-effective because they would result in higher
system costs, higher customer bills, and reduced encouragement of energy efficiency. SELC is
opposed to exclusive use of the RIM test herein.

The Commission concludes that the anticipated cost-effectiveness of the programs herein has
been sufficiently demonstrated. Although some programs are designed to increase kWh sales during
the winter months (and thereby result in “higher system costs “and” higher customer bills™), they will
do so in a manner that reduces the price per kWh by spreading fixed costs over increased kWh sales.
Such a strategy is supposed to balance the summer and winter loads on the system, thereby making
more efficient use of generating capacity.

The Commission also concludes that the proposed programs meet the substantive requirements
of'the guidelines established in the Order of October 24, 1995, in Docket Nos. E-100, Subs 71 and
64A. Therefore, the Commission concludes that the proposed programs should be approved subject
to the provisions discussed elsewhere herein.

Financing of Heat Pumps with SEERs Less Than 11

The Public Staff and SELC raise concerns with Duke’s proposal to expand its heat pump
financing offer to include heat pumps with Standard Energy Efficiency Ratings (SEERs) less than 11.

In its August 24, 1995, filing, the Public Staff states that there are no energy efficiency benefits
to be derived from the installation of a minimum efficiency heat pump and that allowing Duke to do
so will do nothing other than encourage increased electric sales. The Public Staff acknowledges that
increased strategic sales may be desirable from a system operations standpoint, but states that such
programs should not be accomplished under the guise of DSM.

In its September 8, 1995, response to the Public Staff's filing, Duke notes that the term DSM
incorporates any utility efforts to influence the way customers use electricity and includes interruptible
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options, load shift options, energy efficiency options, and strategic sales options. Duke states that
while each of these options has different objectives, each is important in meeting customer electric
needs in a low cost manner. Duke states that cost-effective strategic sales options enable the utility
to spread its fixed costs over a greater kWh base, resulting in rates per kWh which are lower than
they would be otherwise.

In its September 8, 1995, response to the Public Staff, Duke stated that it proposed to offer loans
for all heat pumps (1) in order to offer customers additional options for purchasing heat pumps; (2)
to meet customer demands created by competitor financing for gas heating systems; and (3) to
specifically address Piedmont Natural Gas Company’s similar program. Duke reports that Piedmont
finances standard efficiency natural gas central heating systems.

SELC also objects to Duke’s proposal to offer loans for heat pumps with SEERs less than 11.
SELC contends that the change is “designed to increase market share” and “increase the load building
aspects of Duke’s DSM programs.”

In its September 5, 1995, response to SELC, Duke argues that SELC’s objection to Duke’s
proposal to offer incentives in the form of loans for SEER 10 heat pumps should be rejected because
the proposal provides benefits to Duke’s customers. Duke proposes offering loans for heat pumps
less than 11 SEER in response to customers’ requests for additional options for purchasing heat
pumps-and in response to Piedmont’s similar program,

The Commission concludes that there is no dispute between the Public Staff and Duke regarding
the cost-effectiveness of either the strategic sales goal or the energy efficiency.goal. The dispute is
a philosophical one concerning which goal should take precedence when the goals are in conflict.
Reducing the qualification for the programs to a SEER of 10 will increase the impact of the programs
on strategic sales, but will lessen the impact of the programs on energy efficiency.

On this record, the Commission finds no compelling reason to conclude that strategic sales goals
should outweigh energy efficiency goals, or vice versa. The Commission notes that Rule R1-38
suggests energy efficiency as a consideration, not a requirement, for approval of an incentive
program. The guidelines for implementation of Rule R1-38 specify that where energy efficiency is
at issue, the energy efficiency of electricity alone or of natural gas alone, as applicable, will be used.
The guidelines also specify that whether or not a program promotes energy efficiency may influence
the extent to which the costs of the program are recoverable from the ratepayers.

The Commission concludes that Duke should be allowed to offer financing for the purchase of
heat pumps having a SEER less than 11; provided that the cost of such financing is borne by the
stockholders instead of the ratepayers. Financing offered for the purchase of heat pumps having a
SEER of 11 or greater would be recoverable from the ratepayers to the extent allowed by the
Commission on a case-by-case basis in a future rate proceeding and subject to the finding that such
recovery would be just and reasonable.
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Financing of Heat Pump Components With SEERs Less Than 11

Inits August 24, 1995, filing the Public Staff opposes Dukes proposal to charge a higher interest
rate for financing the replacement of an indoor or outdoor component of an existing heat pump. The
Public Staff proposes basing the interest rate for financing the replacement of the indoor or outdoor
component on the same rate as would be charged for financing the replacement of a complete heat
pump system. The example used by the Public Staff is a customer with a 12 SEER heat pump who
experiences a failure of the indoor or outdoor component and who replaces that component with a
12 SEER component. The customer would be charged a finance rate of 11.5% to replace the
component, whereas the customer would be charged a finance rate of 7.5% to replace the entire
system.

In its September 8, 1995, response to the Public Staff, Duke contends that the situation is much
more likely that the failed component has a SEER level much lower than 12 or even 11, since such
components typically last 10 to 15 years. Duke explains that the typical heat pump SEER of 15 years
ago was about 7. Therefore, Duke believes the much more likely scenario is a customer with a SEER
7 heat pump whose indoor or outdoor unit fails. Duke notes that replacing that unit with an 11 or
12 SEER indoor or outdoor unit yields a system with an undetermined SEER rasing. Duke explains
that the higher interest rate for indoor or outdoor units is intended to encourage the customer to
purchase an entire system as opposed to an indoor or outdoor unit only. Replacing the entire system
will improve the efficiency of the system more than replacing the indoor or outdoor unit only. Duke
noted that the proposed 11.5% interest rate is still much better than average credit card rates.
Therefore, Duke believes that the proposal offers customers an additional option at an attractive
interest rate. In the October 12, 1995, oral argument, Duke emphasized: that the expansion of
financing to include components is in response to customer request and that the customer is not
obligated to take advantage of Duke’s financing offer.

The Commission notes that this issue is similar to the Public Staff’s issue regarding the financing
.of minimum efficiency equipment. The Public Staff in this case believes Duke’s proposal to expand
its financing options to includefinancing of heat pump system components in addition to whole heat
pump systems is flawed because Duke fails to offer a lower interest rate for financing high efficiency
components. Duke contends that it is merely offering customers additional options and that the
customer is free to accept or reject the financing option.

The Commission also notes that the lower interest rate Duke would charge to finance
replacement heat pumps having a SEER of only 10 would not promote strategic sales, since the
customer in this instance already has a heat pump. Such lower interest rate would promote greater
energy efficiency to the extent that the heat pump being replaced has a SEER less than 10 (or at least
less than the SEER of the heat pump being replaced).

The Commission concludes that the dispute between the Public Staff and Duke on this issue does
not seem to involve a conflict between the strategic sales goal and the energy efficiency goal. Instead,
it involves a conflict between approaches to energy efficiency. Assuming the recommendations of
both parties would be cost-effective, the questions become which recommendation would be more
cost-effective or more energy efficient. Unfortunately, the answers are debatable and probably
unknown.
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The Commission concludes that Duke should be allowed to offer financing for the replacement
of indoor and outdoor components of existing heat pump systems having a SEER less than 11;
provided that the cost of such financing is borne by the stockholders instead of the ratepayers.
Financing offered for the replacement of heat pump system components having a SEER of 11 or
greater would be recoverable from the ratepayers to the extent allowed by the Commission on a case
by case basisin a future rate proceeding and subject to the finding that such recovery would be just
and reasonable.

Deferral of Incentives

In its August 24, 1995, filing the Public Staff recommends that no costs associated with the
consolidated programs should be eligible for inclusion in the DSM deferral account. The Public Staff
believes that Duke does not need the incentive of the deferral account for DSM programs that
increase sales, pass the RIM test, and put downward pressure on rates.

In its September 8, 1995, response to the Public Staff, Duke states that it would not oppose the
Public Staff’s recommendation that no costs associated with the consolidated programs be eligible
for inclusion in the DSM deferral account.

The Commission concludes that Duke should not defer any expenses associated with the
consolidated programs set forth in Duke’s August 1, 1995, filing.

Recovery of Program Costs

Duke contends that the proposed programs are cost-effective, and that at least the portion of the
programs that promote electric equipment having a SEER of 11 or greater should be recoverable in
future rate cases. However, Duke consented to the Public Staff request that it not place the costs of
any of the programs into its DSM defetred accounts.

The Public Staff contends that Duke should not be allowed to recover costs associated with
financing equipment having a SEER less than 11 in future rate cases. SELC agrees with the Public
Staff.

The Commission notes that Duke’s concession to not defer program costs does not necessarily
mean Duke won’t try to recover program costs that occur in the test year of a future rate case. The
Commission also notes that Duke’s contention that no incentive is involved in the financing of heat
pump equipment at interest rate levels that are below its cost to secure the loans is not consistent with
the definition of incentives contained in Rule R1-38. - The definition of incentives includes “low
interest loans, defined as loans at an interest rate lower than that available to the person to whom the
proceeds of the loan are made available.”

The Comsmission concludes that recovery of the costs of those portions of the programs approved
herein that promote electric equipment having a SEER of 11 or greater should be determined on a
case-by-case basis by the Commission in a future rate proceeding and subject to the finding that such
recovery would be just and reasonable.
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The Commission further concludes that the statement Duke offered to insert in its tariffs for the
proposed programs in order to specify that interest rates will meet or exceed Duke’s cost to secure
the loans should not be required. Duke’s offer to insert the statement is based on an interpretation
of “incentive” which is different from that adopted in our Rule R1-38,

The Commission also points out that approvals of those portions of the programs that promote
electric equipment having a SEER less than 11 is granted herein subject to the proviso that the cost
of such programs is borne by the stockholders instead of the ratepayers. Therefore, the costs of such
programs are inappropriate for deferral accounting treatment.

Strategic Sales

SELC objects to Duke’s filing because it marks a “scaling-back of Duke’s DSM programs” and,
thus, is“contrary to the Commission’s directives and not in the public interest.” Duke responds that,
“while it is true that the Commission commended Duke regarding its DSM efforts in the
Commission’s Order-Adopting Least Cost Integrated Resource Plans in Docket No. E-100, Sub 64
in 1992, the Commission did not order Duke to continue the programs indefinitely nor did the
Commission deny approval of other utilities’ IRPs which contained significantly less demand-side
efforts.” Duke characterizes its proposed filing as an effort to increase the cost effectiveness of the
programs while continuing to offer DSM programs.

The Commission concludes that Duke’s filing is not contrary to the public interest but a response
to an uncertain future for electric utilities and an effort to continue demand-side management
programs but with increased cost-effectiveness.

Fiat Incentive for High Efficiency Heat Pumps

SELC argues that Duke’s proposed program changes “are flawed because they offer incentives
... which are no greater for installing heat pumps more efficient than SEER 11.”

Duke states in its September 5, 1995, response that the changes are consistent with Duke’s
objective of improving the overall cost-effectiveness of the programs and of improving the
administrative costs of the programs. Duke states that programs should not be rejected if they
increase Duke’s market share; and that cost-effective strategic sales of electricity enable Duke to
spread its fixed costs over a greater kilowatt-hour base, resulting in an overall downward influence
on customer rates per kWh,

The Commission concludes that Duke’s proposal to offer a flat incentive payment for all heat
pumps of 11 SEER and greater is reasonable in light of an increasingly competitive market and is
consistent with Duke’s goal of increasing the total cost-effectiveness of its DSM portfolio.

Elimination of Air Conditioning Incentive
SELC opposes Duke’s proposal to eliminate incentive payments for high efficiency air

conditioning, contending that “Duke is abandoning programs which help to hold down peak growth
and ultimately forestall new base load plants, to the benefit of all customers, in favor of load
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building.” In its August 1, 1995, filing, Duke explains that the proposal to stop offering the air
conditioningincentives is based on the relative benefits of heat pumps versus air conditioners. A high
efficiency heat pump offers year-round energy sales to the Company and reduces summer peak
demand while a high efficiency air conditioner reduces summer peak demand but offers no off-peak
sales. Duke contends that the requested program changes result in a reduction in summer peak (as
compared to offering no program at all).

The Commission concludes that Duke’s basis for proposing to eliminate the air conditioning
incentive is reasonable.

CONCLUSION

The Commission has examined the issues raised by the parties and concludes that Duke’s
proposed three programs herein should be approved subject to the caveats included herein.

IT IS, THEREFORE, ORDERED AS FOLLOWS:

1. That Duke’s proposed three programs herein are hereby approved subject to the caveats
included herein.

ISSUED BY ORDER OF THE COMMISSION.
This the 8th day of December 1995.

NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk

Commissioner Cobb disents.
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DOCKET NO. G-100,.SUB 53
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Rulemaking Proceeding to Implement
G.S. 62-36A, Which Requires Franchised
Natural Gas Local Distribution Companies
to Report on Plans for Providing Natural
Gas Service In Areas in Which Natural Gas
Service is Not Available

ORDER ADOPTING
RULE CHANGE

BY THE COMMISSION: On July 14, 1994, the Commission issued an Order proposing to
change Commission Rule R6-5(11), The Commission provided that the proposed change would be
made effective in 30 days if no opposing comments were filed. The change will require that the local
distribution companies' biennial update reports, which are now due on or before January 1 of even-
numbered years, shall in the future be filed with the Commission on or before October 31 of
odd-numbered years.

No opposing comments have been filed.

IT 1S, THEREFORE, ORDERED that Commission Rule R6-5(11) should be, and hereby is,
changed as shown on Appendix A attached to the Commission's Order of July 14, 1994, in this
docket.

ISSUED BY ORDER OF THE COMMISSION.
This the 18th day of August 1994,
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Cynthia S. Trinks, Chief Clerk

(Attached is a copy of rule changes.)
Rule R6-5(11)
Each franchised natural gas distribution company (LDC) shall file reports with the Commission
detailing its plans for providing natural gas service in areas of its franchised territory in which

natural gas is not available. Such reports shall be updated at least every two years on or before
October 31 of odd-numbered years and, at a minimum, shall include:
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DOCKET NO. G-100, SUB 58
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Rulemaking Proceeding to Implement G.S. 62-133.4 )
Which Authorizes Gas Cost Adjustment Proceedings ) ORDER ADOPTING
for Natural Gas Local Distribution Companies )}  RULE CHANGE

BY THE COMMISSION: On June 8, 1994, the Commission issued an Order proposing to
change Commission Rule R1-17(k)(6)(a) and (b). The Commission provided that the proposed
change would be made effective in 30 days if no opposing comments were filed. The change relates
to the filing date and hearing date for the annual gas cost prudence review of North Carolina Natural
Gas Corporation.

No opposing comments have been filed.

IT IS, THEREFORE, ORDERED that Commission Rule R1-17(k)(6)(a).and (b) should be, and
hereby s, changed as shown on Appendix A attached to the Commission's Order of June 8, 1994, in
this docket.

ISSUED BY ORDER OF THE COMMISSION.
This the 12th day of July 1994.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk

(Attached is a copy of rule changes.)

Rule R1-17(k)(6). Annua] Review.

(@)  Annual Test Periods and Filing Dates. Each LDC shall submit to the Commission the
information and data required in Section (k)(6)(c) for an historical 12-month test period.
This information shall be filed by North Carolina Natural Gas Corporation on or before
February 1 of each year based on atest period ended October 31. This information shall
be filed by North Carolina Gas Service, Division of Pennsylvania & Southemn Gas
Company on or before July 1 of each year based on a test period ended April 30. This
information shall be filed by Piedmont Natural Gas Company, Inc., on or before August
1 of each year based on a test period ended May 31. This information shall be filed by
Public Service Company of North Carolina, Inc., on or before June 1 of each year based
on a test period ended March 31.

(b)  Public Hearings. The Commission shall schedule an annual public hearing pursuant to
G.S. 62-133.4(c) in order to compare each LDC’s prudently incurred Gas Costs with Gas
Costs recovered from all its customers that it served during the test period. The public
hearing for North Carolina Natural Gas Corporation shall be on the second Tuesday of
April. The public hearing for North Carolina Gas Service, Division of Pennsylvania &
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Southern Gas Company shall be on the first Tuesday of September. the public hearing
for Piedmont Natural Gas Company, Inc., shall be on the first Tuesday of October. the
public hearing for Public Service Company of North Carolina, Inc., shall be on the second
Tuesday of August. the Commission, on its own motion or the motion of any interested
party, may change the date for the public hearing and/or consolidate the hearing required
by this section with any other docket(s) pending before the Commission with respect to
the affected LDC.

DOCKET NO. G-100, SUB 68

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Deferral Accounting Treatment of Investment )
in Natural Gas Expansion Projects into Areas ) ORDER REQUESTING COMMENTS
That are Economically Infeasible to Serve )

BY THE COMMISSION: On May 31, 1995, the Public Staff filed a Petition for Rulemaking in
this docket asking the Commission to institute a proceeding to adopt a rule dealing with the use of
deferral accounting in connection with investments by natural gas local distrbution companies
(LDCs) in projects to extend natural gas facilities into unserved areas within their franchised
territories which are economically infeasible to construct. A proposed Commission Rule R6-89 was
attached to the Petition.

The Public Staff’s Petition reviews recent developments in the General Assembly and at the
Commission dealing with the expansion of natural gas facilities. The Public Staff concludes that the
Commission should explore new means of encouraging the expansion of natural gas facilities into
unserved areas since the size of the expansion funds that have been created for the LDCs “is an
obvious constraint on the pace at which expansion can proceed.” The LDCs have suggested several
new ratemaking devices to facilitate expansion, and the Public Staff concludes that one of these
suggestions is straightforward and could be implemented by the Commission without any statutory
changes. This suggestion is “the continued accrual of carrying costs on plant investment after
construction has been completed until it can be included in rate base in a general rate case” or
allowance for funds used for expansion (AFUFE). Therefore, the Public Staff, with the concurrence
of the LDCs, proposes Commission Rule R6-89 “for review by the Commission upon comment by
interested parties.”

The Commission finds good cause to institute a rulemaking proceeding as requested by the Public

Staff'and to publish the proposed Commission Rule R6-89 for comments and reply comments. The
Commission will issue an appropriate further order in this docket following the receipt of comments.
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IT IS, THEREFORE, ORDERED as follows:

1. That a rulemaking proceeding should be, and hereby is, instituted in this docket for the
purpose of considering a rule dealing with the use of deferral accounting in connection with
investments by the LDCs in projects to extend natural gas facilities into unserved areas within their
franchised tetritories which are economically infeasible to construct;

2, That proposed Commission Rule R6-89, attached hereto as Appendix A, is hereby
published for comments;

3. That North Carolina Natural Gas Corporation; Piedmont Natural Gas Company, Inc.;
Public Service of North Carolina, Inc.; and North Carolina Gas Service are made parties to this
proceeding;

4 That other interested persons may petition to intervene on or before the deadline for initial
comments as hereinafter provided;

S. That parties may file initial comments on the proposed Rule R6-89 on or before July 25,
1995, and reply comments addressing the inisial comments of other parties on or before August 8,
1995;

6. That the Commission will proceed as it deems appropriate following the receipt of
comments; and

7. That the Chief Clerk shall send a copy of this Order to all persons on the Commission’s
natural gas mailing list and all persons who intervened in one of the LDCs’ last general rate cases.

ISSUED BY ORDER OF THE COMMISSION.
This the 13th day of June 1995.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk

APPENDIX A
PROPOSED RULE R6-89
Rule R6-89. Deferral Accounting for Natural Gas Expansion.

(@ AnLDC may request Commission approval to create a regulatory asset account for the
purpose of accruing a return on its investment in transmission lines constructed as part
of a Project of the type that would be eligible for use of an expansion fund pursuant to
G.S. 62-158. Such a request may be filed with the Commission as part of a request for
approval of a Project pursuant to Rule R6-84 but in no event less than 45 days prior to
the date the accrual is to begin. AFUDC will accrue during construction; however, the
accrual under this Rule shall begin no sooner than the date construction is completed and
continue until the date new rates become effective in the LDC’s next general rate case in
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which the investment in the Transmission Facilities are included in the LDC’s rate base.
The Commission, however, may terminate the accrual upon the motion of any interested
party and after notice to the LDC and opportunity for hearing. The accrual under this
Rule for a particular project shall not exceed five (S) years unless so authorized by the
Commission upon a showing by the LDC of good cause.

For the purposes of this Rule, “Transmission Facilities” shall include the gas pipeline and
all appurtenant related facilities, including land, mains, valves, meters, boosters,
regulators, compressors and their driving units and appurtenances, and other related
equipment constructed as part of the Project, the purpose of which is to facilitate the
transportation of natural gas from an interstate pipeline, other portions of the LDC’s
system including existing transmission mains, or other suppliers of gas for ultimate
delivery to a distribution system(s). Transmission Facilities shall end at the inlet side of
the equipment which meters or regulates the entry of gas into one or more distribution
systems.

In determining whether to approve a request under this rule, the Commission will
consider the desirability of providing gas service to the new area covered by the Project,
the size and relative infeasibility of the Project for which deferral accounting is sought,
the LDC’s overall expansion plans as reported pursuant to G.S. 62-36A, the LDC’s
currently earned return on equity, the amount of the investment as a percentage of the
LDC'’s rate base and the amount of the anticipated accrual as a percentage of the LDC’s
revenues, the estimated impact of the accrual on rates when the investment is included
in the LDC’s rate base in a general rate case, and any other factors affecting the public
interest.

The anticipated accrual under this Rule shall not affect the calculation of the net present
value of a Project for the purpose of the use of an expansion fund pursuant to G.S. 62-
158 and Rule R6-84. Approval of the use of expansion funds as partial funding for a
Project pursuant to G.S. 62-158 is not required for the Project to be eligible for
Commission approval of the deferral accounting treatment under this Rule.

Upon receiving Commission approval, the LDC may, on a monthly basis, debit the
account in an amount equal to the LDC's currently authorized overall rate of return on
its investment in Transmission Facilities constructed as part of Projects that have been
completed but not included in rate base.
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DOCKET NO. G-100, SUB 68

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Deferral Accounting Treatment of Investment ) ORDER ADOPTING
in Natural Gas Expansion Projects into Areas ) RULERG6-89
that are Economically Infeasible to Serve )

BY THE COMMISSION: On May 31, 1995, the Public Staff filed a Petition for Rulemaking
whereby they proposed the following Rule R6-89:

RULE R6-89. Deferral Accounting for Natural Gas Expansion.

(a) AnLDC may request Commission approval to create a regutatory asset account for
the purpose of accruing a return on its investment in transmission lines constructed
as part of a Project of the type that would be eligible for use of an expansion fund
pursuant to G.S. 62-158. Such a request may be filed with the Commission as part
of a request for approval of a Project pursuant to Rule R6-84 but in no event less
than 45 days prior to the date the accrual is to begin. AFUDC will accrue during
construction; however, the accrual under this Rule shall begin no sooner than the
date construction is completed and continue until the date new rates become
effective in the LDC’s next general rate case in which the investment in the
Transmission Facilities are included in the LDC’s rate base. The Commission,
however, may terminate the accrual upon the motion of any interested party and
.after notice to the LDC and opportunity for hearing.

(b) For the purposes of this Rule, “Transmission Facilities” shall include the gas
pipeline and all appurtenant related facilities, including land, mains, valves, meters,
boosters, regulators, compressors and their driving units and appurtenances, and
other related equipment constructed as part of the Project, the purpose of which
is to facilitate the transportation of natural gas from an interstate pipeline, other
portions of the LDC’s system including existing transmission mains, or other
suppliers of gas for ultimate delivery to a distribution system(s). Transmission
Facilities shall end at the inlet side of the equipment which meters or regulates the
entry of gas into one or more distribution systems.

()  In determining whether to approve a request under this rule, the Commission will
consider the desirability of providing gas service to the new area covered by the
Project, the size and relative infeasibility of the Project for which deferral
accounting is sought, the LDC’s overall expansion plans as reported pursuant to
G.S. 62-36A, the LDC’s currently eamed return on equity, the amount of the
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investment as a percentage of the LDC’s rate base and the amount of the
anticipated accrual as a percentage of the LDC’s revenues, the estimated impact of
the accrual on rates when the investment is included in the LDC’s rate base in a
general rate case, and any other factors affecting the public interest.

(d)  The anticipated accrual under this Rule shall not affect the calculation of the net
present value of a Project for the purpose of the use of an expansion fund pursuant
to G.S. 62-158 and Rule R6-84. Approval of the use of expansion funds as partial
funding for a Project pursuant to G.S. 62-158 is not required for the Project to be
eligible for Commission approval of the deferral accounting treatment under this
Rule.

{(e)  Upon receiving Commission approval, the LDC may, on a monthly basis, debit the
account in an amount equal to the LDC’s currently authorized overall rate of return
on its investment in Transmission Facilities constructed as part of Projects that have
been completed but not included in rate base.

This proposed rule would implement a procedure for the continued accrual of carrying costs of
certain transmission pipeline investment after construction has been completed until such investment
can be included in rate base through a general rate case.

On June 13, 1995, the Corumission issued an Order providing for the filing of initial and reply
comments to the Petition. Comments were filed during July and August 1995 by North Carolina
Natural Gas Corporation (NCNG), Piedmont Natural Gas Company, Inc. (Piedmont), Public Service
Company of North Carolina, Inc. (Public Service), Frontier Utilities of North Carolina, Inc.
(Frontier), and Carolina Utility Customers Association, Inc. (CUCA). On August 2, 1995, the Public
Staff filed a Motion requesting that its Petition be withdrawn and the docket closed. The Public Staff
asserted that it Sled its Petition with the support of the local distribution companies (LDCs), but that
two LDCs had since proposed modifications contrary to the agreement and unacceptable to the Public
Staff. Responses were filed by Piedmont, Public Service and CUCA, and the Public Staff filed a
reply. The positions of the parties are summarized below.

In its Petition, the Public Staff stated that it recognizes that expansion into unserved areas can
proceed only as fast as the LDCs can raise the necessary capital on reasonable tertns, that mechanisms
to fund infeasible expansion are not without limitation insofar as they put upward pressure on rates,
and that no single approach or mechanism can guarantee the statewide availability of natural gas.
Although the LDCs are expected to receive additional supplier refunds from time to time and
although G.S. 62-158 provides for other sources of funding (including remittances by the LDCs when
projects become feasible), still the size of the natural gas expansion funds is an obvious constraint on
the pace at which expansion can proceed. The Public Staffbelieves that it is incumbent on the
Commission to explore other reasonable means of encouraging the construction of facilities into
unserved areas in order to maximize the funds that are available and to minimize the impact on the
LDCs and their customers. Several months ago, in presentations to the Joint Utility Review
Committee, the LDCs suggested some ratemaking devices that could facilitate expansion. These
included use of a future test period, instantaneous roll-in of non-revenue producing assets, recovery
of project cost when it goes into service, incremental rates, and continued accrual of AFUDC
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(allowance for funds used during construction) on investment in plant that has been completed but
has not been included in rate base, The Public Staff stated that it had given considerable thought to

each of the devices proposed by the LDCs — whether they are consistent with existing statutes,

whether they are administratively workable, to what degree they might facilitate expansion, and

whether they are fair both to the LDCs and to their customers. The Public Staff concluded that the

continued accrual of carrying costs on plant investment after construction has been completed until

it can be included in rate base in a general rate case is the most.straightforward approach and one that

would not require any legislative changes. If this approach is adopted, however, the Public Staff
believes it should.be limited to projects that would otherwise be eligible for funding with expansion

funds pursuant to G.S. 62-158 and should be subject to Commission approval on a case-by-case basis.

The Public Staff further believes that before approving deferral accounting for a particular project the

Comumission should take into account a number of factors, including the size and relative infeasibility

of the project, the LDC’s.overall expansion plans as reported pursuant to G.S. 62-36A, the LDC's

curtent earned return on equity, the amount of the investment as a percentage of the LDC’s rate base

and the amount of the accrual as a percentage of the LDC’s revenues, and the impact of the accrual

on rates when the investmient is included in the LDC’s rate base in a general rate case. Finally, it

believes the accrual should be subject to termination by the Commission prior to the LDC’s next

general rate case, after notice and hearing, upon the motion of any party.

NCNG supports the proposed rule which would provide another means to assist in expansion of
natural gas facilities while minimizing the impact on NCNG and its customers.

Frontier supports the proposed rule, especially the provision that deferral accounting be used only
for projects that are infeasible pursuant to G.S. 62-158

Piedmont states that when the proposed rule was drafted and filed with the Commission,
Piedmont supported the rule. However, according to Piedmont, events that have occurred since the
filing of the rule make it impossible for Piedmont to continue to support the rule, at least in its present
form. According to Piedmont, shortly after the filing of the rule, the Public Staff advised Piedmont
that the rule would be unavailable to Piedmont for expansion either in its presently certificated service
area or in the four counties in which Piedmont sought to expand. If the Commission accepts the
Public Staff’s view, neither expansion funds nor deferred accounting will be available to Piedmont
and Piedmont’s hope that the proposed rule would remove obstacles to expansion and make
expansion funds available to Piedmont will not be realized. Piedmont therefore requests the
Commission to delete the phrase “of the type that would be eligible for use of an expansion fund
pursuant to GS. 62-158” from the first sentence of paragraph (a) of the proposed rule, to change the
word “will” to “may” in the first line of paragraph (c) of the proposed rule, and to add the following
provisions to the proposed rule:

® For purposes of this rule, there shall be a prima facie presumption that any
geographical area designated by an LDC as containing at least 100 potential natural
gas end users not presently receiving natural gas service and located at least ten
(10) miles from an existing transmission main shall be eligible for regulatory asset
accounting.

115



GENERAL ORDERS - GAS

(8) A project shall be eligible for the regulatory asset accounting prescribed by this rule
upon a showing that the project is in the public interest and that it cannot
reasonably be financed through traditional methods of financing. An LDC
requesting use of regulatory asset accounting for a project shall file verified
testimony or affidavits showing why the project is in the public interest and why it
cannot be financed through traditional methods of financing. The showing that the
project may not reasonably be financed through traditional methods of financing
may be made by a net present value analysis calculated in a generally accepted
manner or by any other competent, material, and substantial evidence showing that
the project, standing alone, will not generate sufficient revenue to permit the LDC
to earn its allowed return on its investment in the project. A notice of such filing
shall be published in newspapers in the LDC’s service area within ten (10) days of
the filing. Interested parties shall have twenty (20) days after the publication of the
last such notice in which to intervene and file testimony and/or affidavits supporting
or opposing the LDC's filing. If during the twenty-day period no such testimony
or affidavits are filed or if only supporting testimony or affidavits are filed, the
Commission shall render its decision on the availability of regulatory asset
accounting for the project within sixty (60) days of the date of the LDC’s fifing.
If any party files testimony and/or affidavits opposing the project, the matter shall
be set for hearing before a hearing examiner withing sixty (60) days of the date of
the LDC’s filing. In such event, the hearing examiner shall have thirty (30) days
from the date of the close of the hearing to file with the Commission Clerk a
recommended decision, and the Commission will issue its final decision within thirty
(30) days after the filing of the recommended decision.

Public Service stated that it, like Piedmont, participated in the discussions with the Public Staff
regarding the development of the proposed rule that was submitted with the Petition. At that time,
Public Service also supported the proposed rule, while recognizing that it would not significantly
increase either the funds available for expansion or the pace at which expansion will occur, Since
that time, however, events have demonstrated that what little benefit was anticipated to flow from
the proposed rule as drafted will not materialize. Accordingly, Public Service recommended that the
proposed rule not be adopted unless it includes certain modifications. Public Service supports the
modifications suggested by Piedmont except that the distance from existing facilities should be
reduced from 10 miles to 3 miles and such distance should be measured from the facilities which
describe the current outer limits of the LDC’s system, whether designated as transmission or
distribution,

CUCA stated that the accounting treatment recommended by the Public Staff is unlawful as it
would allow the LDCs to include in rate base carrying costs incurred after a particular expansion
project becomes “used and useful.” Further CUCA stated that the use of expansion related deferred
accounting would not be in the public interest inasmuch as the impact of implementing such deferred
accounting will be to increase the energy bills paid by existing customers in order to facilitate the
construction of gas transmission lines which are unlikely to ever pay for themselves. CUCA proposed
that the proposed rule be amended to include the following sentence:
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The Commission will not approve a request for deferral accounting under this Rule in the
absence of a specific showing that no other significant infrastructure-related obstacles to
economic development in the area covered by the Project exist, that the area covered by
the Project has had an unemployment rate at least 50% greater than the statewide average
unemployment rate for the past five years, and that the availability of natural gas service
in the new area covered by the Project will, in all probability, result in the recruitment of
new industry to that area.

CUCA stated that the proposed Rule R6-89(a) should also be amended by striking the second
sentence andinserting the following language in lieu thereof: “Such a request may be filed with the
Commission in lieu of but not in addition to request for approval of a Project pursuant to G.S. 62-158
and Rule R6-84 but in no event less than 45 days prior to the date the accrual is to begin.” Finally,
CUCA proposed to strike proposed Rule R6-89(d) and insert the following in lieu thereof: “The
accrual made possible under this Rule shall not be available in connection with any project receiving
support from an expansion fund, created pursuant to G.S. 62-158 and Rule R6-84.” According to
CUCA, any other result would place an undue burden on existing North Carolina natural gas
customers.

Based upon the comments herein, the Commission is of the opinion that Rule R6-89, as originally
proposed by the Public Staff, should be adopted. In adopting such rule, the Commission concludes
that this mechanism is a reasonable and positive means of encouraging the construction of facilities
into unserved areas and will compliment the use of expansion funds. Further, it will maximize the
funds that are available for expansion and minimize the impact on the LDCs and their customers.
The Commission has previously approved deferral accounting of costs associated with major electric
generating plants between commercial operasion dates and rate case orders. The Commission is of
the opinion that such mechanism is administratively workable and fair to both the LDCs and their
customers. However, the Commission further concludes that deferred accounting pursuant to this
rule should be limited to projects that would otherwise be eligible for funding with expansion funds
pursuant to G.S. 62-158 and should be subject to Commission approval on a case-by-case basis.

The Commission has considered the concerns expressed by Piedmont and Public Service as to
whether therule will be available to them. The Commission is mindfulthat the Public Staffhas taken
the position that Piedmont does not have any area in its franchised territory that would qualify for the
use of expansion funds (or consequently, deferral accounting) and that the Public Staff has taken the
position that “unserved areas” as used in G.S. 62-158 should mean only counties without any natural
gas service or with service in only a small part of the county. In response to such concemns, the
Commission notes that it has previously defined “unserved areas” in the context of Rule R6-81 and
that any subsequent review and approval of a project for use of an expansion fund or deferral
accounting will be considered and decided by the Commission based upon the Commission’s own
view of what constitutes an “unserved area.”

In adopting Rule R6-89 as originally proposed by the Public Staff, the Commission has rejected
the proposed amendments offered by Piedmont and Public Service. The Commission has carefully
considered such proposed amendments and concludes that they would significantly broaden the
applicability of the deferral accounting mechanism to the point that they would apply to projects not
contemplated by G.S. 62-158. The Commission is adopting this rule in the interest of promoting the
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expansion of natural gas service to unserved areas of the State, as encouraged by the General
Assembly. The Commission deems the deferral accounting mechanism to be somewhat analogous
to the “other sources of funding” provision in G.S. 62-158(b)(3). Accordingly, the rule should be
limited to projects of the type eligible for use of expansion funds. To allow deferral accounting for
projects beyond those eligible under G.S. 62-158 would afford the LDCs ratemaking treatment
significantly more favorable than that allowed for any other utilities under the Commission’s
jurisdiction.

CUCA has proposed that the rule be amended to predicaté the use of deferral accounting upon
a showing of certain probable economic benefits accruing to the area. The Commission has twice
rejected proposals by CUCA to link the approval of specific expansion projects to a showing of
economic benefits to the areas to be served, and accordingly the Commission declines to adopt
CUCA’s proposal herein.

The Commission is, however, concemed with the indefinite or “open-ended™ nature of the accrual
period for the carrying charges. Accordingly, the Commission will add the following language to the
end of section (a) of the rule:

The accrual under this Rule for a particular project shall not exceed five (5) years unless so
authorized by the Commission upon a showing by the LDC of good cause.

Finally, recognizing the innovative nature of the deferral accounting allowed by this rule, the
Commission finds good cause to order that the rule expire five years from the date of this order unless
extended by the Commission. As previously indicated, the Commission is adopting this rule in order
to further the General Assembly’s goal of encouraging natural gas expansion into unserved areas of
the State. The Commission will monitor how well the rule in fact furthers this goal-and will decide
whether the rule should be maintained.

IT IS, THEREFORE, ORDERED:
1. That Rule R6-89 as set forth in Appendix A is hereby adopted;

2. That the Motion by the Public Staff to withdraw the Petition and close the docket is
dented; and

3. That Rule R6-89 shall expire on October 13, 2000, unless otherwise ordered by the
Commission.

ISSUED BY ORDER OF THE COMMISSION.
This the 13th day of October 1995.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk
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APPENDIX A

RULE R6-89. Deferral Accounting for Natural Gas Expansion.

(@

(®)

©

An LDC may request Commission approval to create a regulatory asset account for the
purpose of accruing a return on its investment in transmission lines constructed as part
of a Project of the type that would be eligible for use of an expansion fund pursuant to
G.S. 62-158. Such a request may be filed with the Commisston as part of a request for
approval of a Project pursuant to Rule R6-84 but in no event lessthan 45 days prior to
the date the accrual is to begin. AFUDC will accrue during construction; however, the
accrual under this Rule shall begin no sooner than the date construction is.completed and
continue until the date new rates become effective in the LDC’s next general rate case in
which the investment in the Transmission Facilities are included in the LDC’s rate base.
The Commission, however, may terminate the accrual upon the motion of any interested
party and after notice to the LDC and opportunity for hearing. The accrual under this
Rule for a particular project shail not exceed five (5) years unless so authorized by the
Commission upon a showing by the LDC of good cause.

For the purposes of this Rule, “Transmission Facilities” shall include the gas pipeline and
all appurtenant related facilities, including land, mains, valves, meters, boosters,
regulators, compressors and their driving units and appurtenances, and other related
equipment constructed as part of the Project, the purpose of which is to facilitate the
transportation of natural gas from an interstate pipeline, other portions of the LDC’s
system including existing transmission mains, or other suppliers of gas for ultimate
delivery to a distribution system(s). Transmission Facilities shall end at the inlet side of
the equipment which meters or regulates the entry of gas into one or more distribution
systems.

In determining whether to approve a request under this rule, the Commission will
consider the desirability of providing gas service to the new area covered by the Project,
the size and relative infeasibility of the Project for which deferral accounting is sought,
the LDC’s overal! expansion plans as reported pursuant to G.S. 62-36A, the LDC’s
currently earned return on equity, the amount of the investment as a percentage of the
LDC’s rate base and the amount of the anticipated accrual as a percentage of the LDC’s
revenues, the estimated impact of the accrual on rates when the investment is included
in the LDC’s rate base in a general rate case, and.any other factors affecting the public
interest.
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The anticipated accrual under this Rule shall not affect the calculation of the net present
value of a Project for the purpose of the use of an expansion fund pursuant to G.S. 62-
158 and Rule R6-84. Approval of the use of expansion funds as partial funding for a
Project pursuant to G.S. 62-158 is not required for the Project to be eligible for
Commission approval of the deferral accounting treatment under this Rule,’

Upon receiving Commission approval, the LDC may, on a monthly ‘basis, debit the
account in an amount equal to the LDC’s currently authorized overall rate of return on
its-investment in Transmission Facilities constructed as part of Projects that have been
completed but not included in rate base.
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DOCKET NO. T-100, SUB 25

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Proposed Rulemaking to Amend Commission ) ORDER IMPLEMENTING
Rules and Regulations to Require ) NOTIFICATION
Regulated Motor and Passenger Carriers ) PROCEDURES AND
to Maintain in Vehicles a Copy of Order ) CLOSING DOCKET
Granting Authority )

BY THE COMMISSION: On June 23, 1993, the Commisston issued an Order initiating a
rulemaking proceeding in this docket to consider the adoption of proposed Rule R2-26.1 requiring
regulated motor and passenger carriers to maintain in vehicles a copy of the order granting authority.
The purpose of the proposed rule is to assist the North Carolina Division of Motor Vehicles Enforce-
ment Inspectors in determining if a motor carrier or passenger carrier has the proper operating
authority from this Commission to conduct regu- lated, for-hire operations over the highways of
North Carolina.

The Order was mailed to all motor carriers and passenger car- riers holding authority from the
Commission and requested that com- ments be filed on or before July 15, 1993. Reply comments
were to be filed no later than July 26, 1993. Sixteen comments were filed with two carriers in favor
of the proposed rule.

The Commission has delayed its decision in this proceeding because computers were to be
installed in Division of Motor Vehicle Weigh Stations. Also, with the Federal preemption of
intrastate regulation of rates, routes, and services, excluding household goods and passengers, which
became effective January 1, 1995, the Commission presently regulates approximately 180 motor
carriers of household goods and 50 passenger carriers,

Upon consideration thereof, the Commission is of the opinion that the most efficient and least
burdensome solution is to provide the Division of Motor Vehicles periodic computer printouts with
the names, addresses, and certificate numbers of regulated carriers. That being the case, it is not
necessary to adopt proposed Rule R2-26.1.

IT IS, THEREFORE, ORDERED:

1. That this proceeding be, and the same is hereby, closed, and that proposed Rule R2-26.1
not be adopted.
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2, That the Commission provide the North Carolina Division of Motor Vehicles,
Enforcement Section, a computer printout of the names, addresses, and certificate numbers of
passenger carriers and household goods motor carriers holding operating authority from the
Comumission on a monthly or quarterly basis dependinguponthe fre- quency of additions or deletions.

ISSUED BY ORDER OF THE COMMISSION.
This the 3rd day of February 1995.
NORTH CAROLINA UTILITIES COMMISSION
Geneva S. Thigpen, Chief Clerk
(SEAL)

DOCKET NO. T-100, SUB 29
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Proposed Rulemaking to Amend Commission
Rules and Regulations Setting Forth
Application Requirements for Authorized

) ORDER

)

)
Suspension of Operations and Merging of )

)

)

ADOPTING
RULE R2-35.1

Duplicate Commodity Groups Resulting from
Transferred Authority

BY THE COMMISSION:  On Angust 22, 1994, the Commission issued an Order initiating
a proceeding in this docket to-consider the adoption of proposed Rule R2-35.1 which sets forth
application requirements for authorized suspensions of operations. General Statute 62-112(b)
provides for authorized suspensions but does not address the procedure for requesting the
suspensions. The Order was mailed to all passenger carriers and motor carriers holding authority
from the Commission and requested that comments be filed on or before September 23, 1994. Reply
comments were to be filed no later than October 7, 1994. No comments were received.

The proceeding also considered the adoption of proposed Rule R2-8(b)(7) which deals with the
merging of duplicate commodity groups resulting from transferred authority. Because of the Fed-
eral preemption of intrastate regulation of rates, routes, and services effective January 1, 1995,
excluding household goods and passengers, the Commission can now issue authority for only one
commodity group, household goods. Therefore, the adoption of this rule will no longer be
considered.

Upon consideration of the entire record in this docket, the Commission is of the opinion, finds
and concludes, that proposed Rule R2-35.1 should be adopted.
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IT IS, THEREFORE, ORDERED:

1. That Commission Rule R2-35.1 as set forth in Appendix A attached hereto be, and the
same is hereby, adopted to become effective as of the date of this Order.

2. That a copy of this Order shall be mailed by the Chief Clerk to all passenger carriers and
motor carriers of household goods holding authority from this Commission.

ISSUED BY ORDER OF THE COMMISSION.
This the 3rd day of February 1995.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk

APPENDIX A
Rule R2-35.1. Authorized Suspension of Operations

_ Any franchise may be suspended, in whole or in part, at the discretion of the Commission, upon
application of the holder thereof. The application for authorized suspension may be in the form of
a letter or forrnal motion and shall include the carrier's name, address, certificate number, the reason
for the request for authorized suspensiorn, and the length of time for which the authorized suspension
is requested, up to one year per request. During an authorized suspension of operations, a carrier
shall continue to file withthe Commission an annual report and quarterly public utility regulatory fee
reports and pay the applicable regulatory fees. If a carrier desires to commence operations while
under an authorized suspension of operations, the carrier shall inform the Commission in writing and
shall also comply with the filing requirements in Rule R2-22 prior to commencing operations.

DOCKET NO. T-100, SUB 32

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Preemption of Intrastate Motor Carrier ORDER CANCELLING CERTIFICATES
Regulation AND/OR PERMITS OF PREEMPTED

)
) MOTOR CARRIERS WITH RESPECT
) TO PREEMPTED AUTHORITY

BY THE COMMISSION: Prior to the January 1, 1995, effective date of the federal legislation
preempting regulation of rates, routes, and services .of motor carriers of property, other than
household goods, (hereinafter, preempted motor carriers) approximately 1,050 motor carriers,
excluding household goods carriers, held certificates and/or permits issued by the Commission.

The Conference Committee Report accompanying the preemptive legislation recognized the
effect of preemption on the asset value of the certificates. It read:
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During the hearing on preemption of state regulation held by the House Committee on Public
Works and Transportation on July 20, 1994, concerns were raised regarding the devaluation
of operating rights and its effect on motor carriers, as a result of preemption of state
authority. . . Some motor carriers have purchased or paid to acquire the authority to operate
trucks in many states. These operating rights for many motor carriers, especially small
carriers, are an important part of their net business assets. The conferees recognize that this
will eliminate the asset value of operating authority of those affected motor carriers.

The North Carolina Trucking Association and other commenters responding to the Commission's
Order in Docket No. T-100, Sub 32, expressed the opinion that the Commission should issue an
Order cancelling the certificates of preempted motor carriers effective January 1, 1995, rendering
such authority null and void. Such formal cancellation will make it easier for preempted motor
carriers to obtain tax write-offs for these assets.

The Commission concurs with this recommendation and concludes an Order should be issued
incorporating the following:

1. That all certificates and/or permits of preempted motor carriers be cancelled effective
January 1, 1995.

2. That, as to those household goods carriers who also hold other authority such as general
commodities authority, amended certificates be issued reflecting authority to transport only
household goods.

3. That all tariffs currently on file by preempted motor carriers be cancelled. This will alleviate
the need for tariff bureaus or individual carriers to file cancellation notices.

IT IS, THEREFORE, ORDERED as follows:

1. That all certificates and/.or permits of preempted motor carriers with respect to preempted
authority be cancelled effective January 1, 1995.

2. That, as to those household goods carriers also holding other preempted authority, their
certificates be amended to reflect authority to transport only household goods.

3. That all tariffs regarding preempted services currently on file by preempted motor carriers be
cancelled.

ISSUED BY ORDER OF THE COMMISSION,
This the 1st day of February 1995.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk
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DOCKET NO, T-100, SUB 32
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Revision of Certain Rules in Chapter 1, Chapter 2, and ) ORDER AMENDING
Chapter 4 of the Rules and Regulations of the North ) RULES AND
Carolina Utilities Commission )  REGULATIONS

BY THE COMMISSION:  OnJanuary 1, 1995, Federal legislation became effective which
preempted the intrastate regulation of prices, routes, and services for the transportation of all
property except household goods and except the transportation of passengers.

On July 29, 1995, the General Assembly of North Carolina ratified House Bill 941 (Chapter 523)
to make certain changes in Chapter 62 to coniply with the Federal preemptive legislation. The
enactment of the legislation by the General Assembly necessitates the revision by the Commission of
certain of its Rules and Regulations as set forth in Chapter 1. Practice and Procedure, Chapter 2
Motor Carriers, and Chapter 4 Filing of Transportation Tariffs

Upon consideration thereof, the Commission, acting under the power and authority delegated to
it for the promulgation of rules and regulations pursuant to G.S. 62-31, concludes that certain of its
Rules and Regulations in Chapter 1, Chapter 2, and Chapter 4 should be amended in accordance with
Appendix A attached hereto.

IT IS, THEREFORE, ORDERED:

1. That the Commission's Rules and Regulations set forth in Chapter 1, Chapter 2, and
Chapter 4 be, and the same are hereby, revised/repealed in accordance with Appendix A attached
hereto and made a part hereof; effective upon the date of this Order.

2. That a copy of this Order be published in the Commission's Truck Calendar of Hearings
and a copy shall be mailed by the Chief Clerk to the following: all certificated movers of household
goods holding authority from this Commission; North Carolina Trucking Association, Inc.; Motor
Carriers Traffic Association, Inc:; Southem Motor Carriers Rate Conference; and North Carolina
Movers Association, Inc.

ISSUED BY ORDER OF THE COMMISSION.
This the 23rd day of August 1995.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk
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APPENDIX A
R1-10. Applications for motor carrier operating rights of household goods or passengers,

Applicasions for motor carrier operating rights of household goods and passengers (certificates)
must be made on forms prescribed and published by the Commission. Such forms with instructions
will be furished upon request.

R1-11. Protests to motor carrier applications.

(a)  Contents. - Any person or carrier without specific leave to intervene may protest any
motor carrier application for operating rights to transport passengers or household goods, or to an
application for approval of a sale, lease, or a merger of motor carrier operating rights of household
goods or passengers, upon the filing of a protest, under oath, showing that the protestant has an
interest in the subject matter of the application, which protest shall set forth, among other things:...

(@)(2) The particular way and manner and the probable extent to which the protestant will be
adversely affected by the granting of the application, and if the application is for operating rights (for
a certificate) to transport passengers or household goods, and the protestant is a carrier, the protest
shall contain information of the kind and in substantially the form and detail shown by the following
illustration:

ILLUSTRATION: That the granting of the application will authorize a transportation
service in competition with the transportation service which the Commission has authorized the
protestant to perform under (certificate number....), in that, transportation service of the same kind
and class may be provided either by the applicant or by the protestant to, from, and between the
following points and places:...

RI1-12. Lease, sale, pledge, merger, or other transfer of motor carrier operating rights.

No lease, sale, pledge, merger, or other transfer of motor carrier operating rights under any
certificate issued by the Commission shall become effective excépt after application to and written
approval by the Cominission, which application shall be verified, filed with the Commission (original
and nine (9) copies), and shall set out, among other things, the following:...

(2)  Anaccurate description of the operating rights involved in the proposed transaction and
the certificate number of such operating rights.

R1-17. Filing of increased rates; application for authority to adjust rates,

(i) Repealed
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R1-32. Filing of annual reports by public utilities.

(a)  Pursuant to the provisions of G.S. 62-36 relating to annual reports by utilities, all public
utilities doing business in the State of North Carolina and subject to regulation as to franchises, rates
or services by the North Carolina Utilities Commission shall file annual reports of the operations of
said public utility as soon as possible after the close of the calendar year, but in no event later than
the 30th day of April of each year for the preceding calendar year. Such annual reports shall be under
oath and shall be prepared on forms approved or furnished by the Utilities Commission for the
respective utility services offered by such companies; to wit, the appropriate approved form
respectively for electric service, telephone service, water service, natural gas service, motor carriers
of household goods, motor carriers of passengers, railroads and common carriers by water.....

Rule R2-6. Use of rented or leased vehicles.

(@)  No carrier authorized to operate as a common carrier of household goods shall use any
vehicle of which such carrier is not the owner for the transportation of household goods for
compensation, except under a bona fide written: lease from the owner, subject to the following
conditions:

(a)(2) The household goods transported shall be transported in the name of and under the
responsibility of the said lessee, and under the direct supervision and control of the lessee.

(a)(4) The name, address, and certificate number assigned to the lessee shall be displayed on the
leased vehicle as required by Rule R2-26.

(b) WNo common carrier of household goods shall lease its equipment for private use in-the
transportation of commodities whichiit is authoriaed to transport by authority of the Commission, and
no common carrier of household goods shall lease equipment with drivers to private carriers or
shippers under any circumstance.

(c)  The rules and regulations relating to lease and interchange of vehicles, as prescribed in
the Code of Federal Regulations, Title 49 - Transportation, Chapter X - Interstate Commerce
Commission, Sub-Chapter A - General Rules and Regulations, Part 1057 - Lease and Interchange of
Vehicles, to the extent that said regulations are not in conflict with the North Carolina Statutes, shall
apply to all motor carriers of household goods authorized by the North Carolina Utilities Commission
to operate in North Carolina. (NCUC Docket No. M-100, Sub 6, 10/15/65; NCUC Docket No. M-
100, Sub 18, 6/4/69, 6/9/69.)

Rule R2-8. Applications for certificates and transfers; notice.
(a)(1) Application for authority to operate as a common carrier must be made -on forms

furnished by the Commission, and all the required exhibits must be attached to and made a part of the
application. The original and five (5) complete copies of the application, including exhibits, must be
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filed with the Commission with a copy to the Public Staff. The original and the copies shall be
fastened separately. A filing fee as set forth in G.S. 62-300 must accompany the application before
it is considered as being filed.

"(b)(4) No sale ofa certificate will be approved unless the seller complies with the provisions of
G.S. 62-111 by filing a statement under oath, as therein required, with respect to debts and claims;
a statement showing gross operating revenues and total number of miles traveled for the latest three
months' period preceding the date of filing the application, or for the latest three months' period
preceding the. date of authority to suspend operations, if theretofore granted by this Commission; and
no such sale will be approved unless the purchaser files with the Commission a statement under oath
of his assets and liabilities from which it mustappear that the purchaser is solvent and in financial
condition to meet such reasonable demands as the business may require.

(c)(1) Upon receipt of an application for a certificate for the transportation of household goods,
same shall be set for hearing and at least twenty (20) days' notice shall be given in the Commission's
calendar of truck hearings, a copy of which shall be mailed to applicant and to any other person
desiring it, upon payment of charges to be fixed by the Commission. Ifno protests are filed to the
application within the time provided for in Rule R2-11, or as extended by order of the Commission,
the hearing may be cancelled and the Commission may proceed to decide the application on the basis
of information contained in the application and sworn affidavits.

(c)(2) Repealed

(c)(3) Upon receipt of an application to operate as a bus company over fixed routes or in charter
operation, or both, the Commission, within ten (10) days after the filing of the application, shall cause
notice thereof to be given by mail to the applicant, to other bus companies holding certificates to
operate in the territory proposed to be served by the applicant, and to other bus companies who have
pending applications to so operate. If no protests, raising material issues of fact to the granting of
the application, are filed with the Commission within thirty (30) days after the notice is given, the
Commission shall proceed to decide the application. If protests are filed raising material issues of fact
to the granting of the application, the Commission shall set the application for hearing as soon as
possible and cause notice thereof to be given to the applicant and all other parties of record.

Rule R2-9. Sale, lease or other transfer.

(a)  Any carmier operating as a common carrier under any certificate issued by the Commission
which proposes to sell, assign, pledge, lease or transfer any right or interest in such certificate or to
change its name, or trade name, or enter into any merger, combination, or joint control with any other
carrier through purchase of stock or otherwise, shall apply in writing to the Commission with a copy
to the Public Staff and obtain its written approval. Ttiis rule includes the following:

(a)(4) Any pledge of a certificate for the purpose of securing a loan in the furtherance of the
transportation business of the carrier or any change of control through stock transfer except as
provided in example (7).

(a)(5) A lease of all or any part of the rights represented by a certificate.

128



GENERAL ORDERS - MOTOR TRUCKS

(a)(6) A sale or assignment of rights represented by a certificate.

()  Inexamples (5) through (7) notice shall be given and hearings held as in applications for
certificates.

Rule R2-10. Granting authority,

(a)  Unless the applicant elects to accept only the type of authority set out in the application,
the Commission will grant such authority as the evidence shows the applicant is entitled to receive;
that is to say, if the applicant has misconceived the nature of his proposed operation, or has
misconstrued the meaning of terms used in his application, the Commission will disregard the form
of the application and grant such authority within the scope of the application as the applicant is
entitled to receive upon the facts.

() Repealed

(c)  Repealed

(d) Repealed
Rule R2-11. Protests.

(a)  Except for good cause shown, no party shall be heard in opposition to an application for
a certificate unless such party shall have filed a protest to such application not less than ten (10) days
prior to the date set for the hearing or within the time specified in the notice.

Rule R2-15. Proof required.

(a)  Ifthe application is for a certificate to operate as a common carrier of household goods,
the applicant shall establish by proof (i) that a public demand and need exists for the proposed service
in addition to existing authorized service, (ii) that the applicant is fit, willing and able to properly
perform the proposed service, and (iii) that the applicant is solvent and financially able to furnish
adequate service on a continuing basis. Uncorroborated testimony of the applicant is generally
insufficient to establish public demand and need.

(b)  Repealed
Rule R2-16. Rates and charges.

(@)  Every common carrier of household goods by motor vehicle and the motor carriers
voluntarily participating in this rule pursuant to G.S. 62-152.2 shall file with the Commission, publish
and keep open for public inspection and strictly observe all tariffs showing all rates, charges, and
classifications for the transportation of freight and household goods or passengers in intrastate
commerce between all points within the area authorized to be served and all rates, charges, and
classifications to points served by other carriers where through routes and joint rates and charges are
authorized (G.S. 62-138).
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(b) Repealed
(c) Repealed
(d) Repealed
(e)  Repealed
® Repealed
Rule R2-17. Collection of charges by common carriers of househald goods,

(a)  Upon taking precautions deemed by them to be sufficient to assure payment of the tariff
charges within the credit period herein specified, common carriers of household goods by motor
vehicle may relinquish possession of household goods in advance of the payment of the tariff charges
thereon and may extend credit in the amount of such charges to those who undertake to pay them,
such persons herein being called shippers, for a period of fifteen (15) days. When the freight bill
covering a shipment is presented to the shipper on or before the date of delivery, the credit period
shall run from the first 12 o'clock midnight following delivery of the household goods. When the
freight bill is not presented to the shipper on or before the date of delivery, the credit period shall run
from the first 12 o'clock midnight following the presentation of the freight bill.

(b)  Where acommon carrier by motor vehicle has relinquished possession of household goods
and collected the amount of tariff charges represented in-the freight bill presented by it as the total
amount of such charges, and another freight bill for additional charges is thereafter presented to the
shipper, the carrier may extend credit in the amount of such additional charges for a period of thirty
(30) calendar days, to be computed from the first 12 o'clock midnight following the presentation of
the subsequently presented freight bill.

Rule R2-19. Repealed
Rule R2-20. Settlement of motor freight claims.

G.S. 62-203 specifically sets forth the carrier’s liability for damaged property in transit. The
carrier issuing a bill of lading for transportation of household goods in intrastate commerce and the
motor carriers voluntarily participating in this rule pursuant to G.S. 62-152.2 shall be liable to the
lawful holder thereof for any loss, damage or injury to such property caused by it or by any carrier
participating in the haul and transporting it ona through bill of lading, and such carrier delivering said
property so received and transported shall be liable to the lawful holder of said bill of lading or to any
party entitled to recover thereon for such loss, damage or injury, notwithstanding any contract or
agreement to the contrary; that is to say, that once the validity of a claim is established by the
originating and/or delivering carrier, settlement of said valid claim shall be promptly made to the
claimant. In the case of a claim where more than one carrier participated in the haul, either the
originating or delivering carrier after establishing the validity of said claim shall make prompt settle-
ment to the party in interest filing said claim, and the proration of any settlement thereof shall be a
matter between the participating carriers and not between the shipper or receiver and each of'said
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participating carriers. THIS RULE DOES NOT APPLY TO MOTOR CARRIERS OF PASSEN-
GERS.

Rule R2-22, Beginning operations under a certificate or certificate of exemption for the
transportation of passengers.

(@)  An order of the Commission, approving an application, or the issuance of a certificate
does not within itself authorize the carrier to begin operations. Operations are unlawful until the
carrier shall have complied with the following:

(2)(3) In the case of common carriers, filing tariffs to be made for the transportation service
authorized, as provided by Rule R2-16.

® Unless a common carrier complies with the foregoing requirements and begins operating,
as authorized, within a period of thirty (30) days after the Commission's order approving the
application becomes final, unless the time is extended in writing by the Commission upon written
request, the operating rights therein granted will cease and determine. (NCUC Docket No. M-100,
Sub 14, 10/5/67; NCUC Docket No. M-100, Sub 109 5/20/86).

Rule R2-24. Unauthorized use of operating rights.

All motor carriers will be held to strict account for the use of their operating rights, and to permit
the use of the same by others for the transportation of persons or household goods for compensation
shall be deemed just cause for the revocation of such rights. This rule positively forbids the party to
whom operating rights have been granted from permitting others to use the name or operating
authority of such party. (NCUC Docket No. M-100, Sub 38, 12/1/70.)

Rule R2-25. Assignment of identification numbers,

(b)  Repealed

(c)  Repealed
Rule R2-26. Marking or identification of vehicles.

(a)  No carrier shall operate any motor vehicle upon the highways in the transportation of
household goods or passengers for compensation unless the name, or trade name, home address and
the North Carolina number assigned to such carrier, as provided in Rule R2-25 appear on both sides
of such vehicle in letters and figures not less that three (3) inches high.

Example:  John Doe Trucking (Bus) Co.

Greensboro, N.C.
N.C. No. C-132(B-132)
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Rule R2-28. Commercial zones of muaicipalities for motor carriers of household goods.

(b)  Repealed

(c) Repealed
Rule R2-30. Repealed
Rule R2-31. Repealed
Rule R2-32. Repesled
Rule R2-33, Private carriage by regulated carriers.

A common carrier may conduct intrastate regulated and private carriage on a tandem or
commingled basis provided that separate accounting records of regulated and proprietary transpor-
tation operations are maintained. (NCUC Docket No. M-100, Sub 111, 5/13/86; NCUC Docket No.
M-100, Sub 111, 5/16/86.)

Rule R2-34, Motor freight carriers obligated.

When any regulated common carrier has been authorized by this Commission to transport
household goods, such carrier is thereafter obligated to transport said househo!d goods as authorized.
Refusal of transportation offered or any discrimination or undue preference in the movement thereof
is prohibited.

Rule R2-35, Interchange by motor freight carriers of intrastate traffic.

(@)  Except under special conditions and for good cause shown, all regular route common
carriers of general commodities by motor vehicle operating in intrastate commerce in North Carolina
may establish through routes and joint rates with other regular route common carriers, and shall
interchange intrastate traffic as a matter of course under interchange agreements.

Rule R2-36. Security for the protection of the public.

(a)  All common motor carriers, including exempt for-hire passenger carriers, shall obtain and
keep in force and maintain on file at all times with the Division of Motor Vehicles public liability and
property damage insurance issued by a company authorized to do business in North Carolina in
amounts not less than the following:

SCHEDULE OF LIMITS
Motor Carriers-Bodily Injury Liability-Property Damage Liability

(1) Kind of equipment - Freight Equipment: All motor vehicles used in the transportation of
household goods.
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(c) Inaddition tothe foregoing insurance, all common carriers of household goods and the
motor carriers voluntarily participating in this rule pursuant to G.S. 62-152.2 shall provide cargo
security to compensate shippers or consignees for loss of or damage to freight and household goods
belonging to shippers or consignees and coming into the possession of motor common carriers in
connection with their transportation service, in not less than the following amounts: (1) for loss of
or damage to freight and household goods carried on any one motor vehicle - $2,500; (2) for loss of
or damage to or aggregate of losses or damages of or to freight and household goods occurring at
any one time and place - $5,000. The policy shall have attached thereto endorsement Form I or a
facsimile thereof and as evidence of such insurance there shall be filed with the Division of Motor
Vehicles certificate of insurance Form H or a facsimile thereof.

(d)  No insurance policy, endorsement, rider or certificate of insurance issued by any insurance
company, covering the liability of any motor carrier authorized to operate in North Carolina under
a certificate issued by the North Carolina Utilities Comumission or certificate of exemption issued by
the Division of Motor Vehicles will be accepted by said Division of Motor Vehicles for filing, unless
the same is signed by an officer of the insurance company or by a North Carolina resident agent of
the insurance company duly licensed by the Insurance Commissioner of the State of North Carolina.

® A common carrier or exempt for-hire passenger carrier may qualify as self-insurer, or be
permitted to post bond in lieu of insurance upon application to and written appraval by the
Commission, but nio such application will be approved unless it shall appear to the satisfaction of the
Commission that the applicant is in such financial condition as to be able to pay personal injury and
property damage claims arising out of motor vehicle accidents from its own assets without seriously
affecting its financial stability and the continuation of its operations. The Division of Motor Vehicles
will accept only surety companies, authorized to do business in North Carolina, as surety on bonds
referred to in this rule.

Rule R2-37. Commodity description.

(Repeal all parts of this rule except Group 18.)

Group 18. Household Goods. - This group includes personal effects and property used or to be used
in a dwelling when a part of the equipment or supply of such dwelling; furniture, fixtures, equipment
and the property of stores, offices, museums, institutions, hospitals, or other establishments when a
part of the stock, equipment, or supply of such stores, offices, museums, institutions, hospitals, or
other establishments; and articles, including objects of art, displays, and exhibits, which because of
their unusual nature or value require specialized handling and equipment usually employed in moving
householdgoods. This group does not include materials used in the manufacture of furniture and the
manufactured products hauled to or from such manufacturing plants. (NCUC Docket No. M-100,
Sub 1, 5/12/65; NCUC Docket No. M-100, Sub 31, 1/14/71; NCUC Docket No. M-100, Sub 87,
5/8/81; NCUC Docket No. M-100, Sub 106, 9/16/85; NCUC Docket No. T-100, Sub 14, 1/16/92;
NCUC Docket No. T-100, Sub 18, 3/24/93.)
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Rule R2-40. RBill of lading,

(@) Every common carrier of household goods by motor vehicle and the motor carmriers
voluntarily participating in this rule pursuant to G.S. 62-152.2 receiving property for transportation
shall issue a uniform bill of lading therefor, the form, terms, and conditions to be set out in tariffs and
classifications on file with the Commission.

Rule R2-41. Load sheets.

The driver of any motor freight vehicle operated in the transportation of household goods for
compensation, as a common cartier of household goods, shall have in his possession with the vehicle
aload sheet, manifest or other written record, of every shipment in the vehicle showing the name of
the shipper, the point of origin, the date of shipment, the description of the commodity, the rate and
the charges assessed, the weight of shipment, the destination, and the name of the consignee, which
said record shall be made available to the Commission or its agent upon request. Such records shall
be retained by the carrier at its-home office, or other office in North Carolina, for a period of three
(3) years.

Rule R2-42. Inspection of vehicles, books, records, etc.

(@)  Auditors, accountants, inspectors, examiners of'the Public Staff or Commission Staff or
their agents, upon demand and display of proper credentials, shall be permitted by any carrier
transporting, or authorized to transport, household goods or passengers over the public highways of
North Carolina for compensation to examine the books, records, accounts, bills of lading, load sheets
or manifests, or other records of such carrier relating to the transportation of household goods or
passengers and the terminals, building, and other facilities used by such carrier in such transportation
business; and all such carriers shall instruct their drivers, agents and employees in charge of such
records and facilities to permit such examination.

Rule R2-44. Process Agent.

(a)  All motor carriers operating under certificates, or having pending applications to so
operate, shall file with the Division of Motor Vehicles a designation in writing of the name and post-
office address of a person residing in the State of North Carolina upon whom notice of applications,
hearings and orders in proceedings under said Act may be made.

(b) In proceedings before the Commission involving the lawfuiness of rates, charges,
classifications, or practices, service of notice upon the person or agent who has filed a tariff in behalf
of such carrier shall be deemed to be due and sufficient service upon the carrier. (NCUC Docket No.
M-100, Sub 109, 5/20/86.)

Rule R2-47. Discontinuance of service.

(a) No common carrier shall abandon or discontinue any service authorized by its certificate
without first obtaining written authority from the Commission. The petition for such authority shall
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be filed with the Commission at Jeast thirty (30) days prior to any discontinuance, unless otherwise
authorized by the Commission, and if petitioner is a motor carrier of passengers, shall show in support
thereof'the information set forth in paragraph (c) herein. The discontinuance or nonuse of a service
authorized by a certificate for a period of thirty (30) days or longer without the written consent of
the Commission shall be considered good cause for cancellation, seasonal service excepted. Upon
receipt of a petition for authority to discontinue or abandon service, the Commission may designate
a time and place for hearing on the petition. If a petitioning bus company proposes to discontinue
service over any intrastate route or proposes to reduce its level of service to any points on a route
to a level of service which is less than one trip per day, excluding Saturdays and Sundays, the
Commission shalf, within ten (10) days after the filing of the petition, require notice to be given to
the public by posting notice of the petition in buses serving such routes and in bus stations or other
prominent places along said routes. Ifno objections are filed to the petition by any person or the
Public Staff within thirty (30) days after notice is given, the Commission may proceed to decide the
petition based on the record and without a hearing.

Rule R2-48. Accounts; annual reports.

(@)  The Uniform Systems of Accounts adopted by the Interstate Commerce Commission are
hereby prescribed for use of Class I, Class II, and Class IIl Common Carriers of Passengers, who
operate under the jurisdiction of this Commission pursuant to the Public Utilities Act or through the
Commission's authority to fix rates and charges. (G.S. 62-260, subsection (b)).

For purposes of annual, other periodical and special reports commencing with the year beginning
January 1, 1980, and thereafter until further ordered, common carriers of passengers subject to the
North- Carolina Utilities Commission's jurisdiction will assume their classification according to the
most current dollar amounts in effect and prescribed by the Interstate Commerce Commission.
Classifications in effect as of January 1, 1980, are as follows:

()  The Uniform Systems of Accounts adopted by the Interstate Commerce Commission are
hereby prescribed for use of Class I, Class 11, and Class III Common Motor Carriers of household
goods, who operateunder the jurisdiction of this Commission pursuant to the Public Utilities Act or
through the Commission's authority to fix rates and charges. (G.S. 62-260, Subsection (b)).

For purposes of accounting and reporting regulations, commencing with the year beginning
January 1, 1980, common carriers of household goods subject to the North Carolina Utilities
Commission's jurisdiction will assume their classification according to the most current dollar

amounts in effect and prescribed by the Interstate Commerce Commission. Classifications in effect
as of January 1, 1980, are as follows:

(c)(1) For purposes of accounting and reporting revenues and expenses; the revenues of
common carriers of property that have household goods operations are categorized as follows:

Rule R2-49. Repealed

Ruie R2-50. Repealed
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Rute R2-51. Repealed

Rule R2-52, Repealed

Rule R2-53.1. Repealed

Rule R2-53.3. Repealed

Rule R2-53.4. Repealed

Rule R2-61. Transportation of property in buses.

The transportation of property by passenger carriers, as authorized by subsection (g) of G.S. 62-
262.1, shall be so limited as not to interfere with the comfort and convenience of passengers. (NCUC
Docket No. M-100, Sub 109, 5/20/86.)

Rule R2-70. Application of rules.

(@)  Rules R2-54 through R2-60 shall not apply to common carriers whose operations are
found by the Commission to be of such a local nature as not to require compliance with said rules.

Rule R4-1. Definition

(@) The term "ariff" as used herein means a publication containing rates, charters,
classification ratings, rules and regulations of a common carrier of household goods or non-household
goods motor freight carrier pertaining to joint-line rates or routes, classifications, and mileage guides,
or the fares, charges, rules and regulations of a common carrier of persons and baggage, or the fares,
charges, rules and regulations of intracity bus passenger carriers,

(b)  The term "agent” or “issning agent" as used herein means a party issuing or publishing
tariff schedules for and on behalf of common carriers of household goods or non-household goods
motor freight carriers pertaining to joint-line rates or routes, classifications, and mileage guides.

Rule R4-3. Filing and posting,

+ (@  Except as provided by Rule R4-4(b), all tariffs and supplements shall be filed with the
Commission at least 30 days before the date upon which they are to become effective.

(b) A carrier shall post and file in a place accessible to the public, at each of its stations or
offices which is in charge of a person employed exclusively by-such carrier or by it jointly with one
or more other carriers and at which persons or property is received for transportation, all of the tariffs
containing fares, rates, charges, classifications, and rules or other provisions applying from, or at,
such station or office. Each carrier shall also maintain at its principal office in North Carolina a
complete file of all tariffs issued by it or by its agents in a place accessible to the public, and
employees of the carrier shall be required to give any desired information contained in such tariff,

136



GENERAL ORDERS - MOTOR TRUCKS

to lend assistance to seekers of information therefrom, and to afford inquirers opportunity to examine
any of such tariffs without requiring the inquirer to assign any reason for such desire.

() Repealed

(d) Repealed

(¢) Repealed

® Repealed
Rule R4-7. Repealed
Rule R4-10. Computation of time.

Transportation tariffs received by and filed with the Transportation Rates Division not later than
noon of a workday will be stamped as received on the last preceding workday provided such workday
doesnot precede intime the issuance date of the publication. Such publications received by or filed
with the Commission on an aftemoon of a workday will be stamped as.received the'day on which
filed. The date tariffs are stamped as received shall be counted as a day of notice but the effective
date of said tariffs shall not be counted. G.S. 62-134 and such orders issued thereunder will be
considered complied with when'such publicasions are on file with the Commission for the authorized
period of time.

Rule R4-12, Uniform rates, procedure for approval of joint rate agreements among carriers.

" ()  Pursuantto G.S. 62-152.2, this rule applies to household goods movers and those non-
regulated carriers choosing to file joint-line rates with the Commission.

Chapter 4. Appendix.. Repealed

DOCKET NO. T-100, SUB 34

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Rulemaking to Amend Commission Rule R2-28 ~ ) ORDER
Commercial Zones of Municipalities for Motor ) AMENDING
Carriers of Property ) RULER2-28.

BY THE COMMISSION: Commission Rule R2-28 defines the mileages for commercial zones
adjacent to base municipalities and towns for the transportation of freight by motor carriers.
Subparagraphs (b) and (c) set forth the mileages for the transportation of freight other than household
goods. Subparagraphs (d) and (e) include the mileages for the transportation of household goods.
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On January 1, 1995, federal legislation became effective which preempted the intrastate
regulation of prices, routes, and services for the transportation of all property except househo!d
goods and except for the transportation of passengers. Rule 2-28 should therefore be amended in
accordance with the federal preemption by amending the title, deleting subsections (b), (c), and (f),
and renumbering the remaining subsections.

G.S. 62-260(e) authorizes the Commission, in its discretion, to define the commercial zones of
municipalities and towns in North Carolina. To that end, the Commission adopted Rule R2-28 to
define the limits of commercial zones for motor carriers. The mileages of the commercial zones
adjacent to base municipalities and towns are determined by the populations of the base municipali-
ties and towns as set forth in Rule R2-28. The Public Staff has orally advised the Commission that
questions of interpretation continue to arise regarding whether the rule is intended to authorize
reciprocal moves when the mileages applicable to the base municipalities or towns would literally
exempt moves in only one direction. The Public Staff favors an interpretation of Rule R2-28 which
would authorize two-way transportation from the base municipality or town to a point in its
commercial zone and from said point back to the base municipality or town.

After careful review and consideration of Rule R2-28, the Commission concludes that the two-
way transportation described herein should be exempt from regulation and that the rule should be
amended accordingly. A rule change is, in the opinion of the Commission, preferable to merely
interpreting the existing rule to authorize an exemption for such two-way transportation. Therefore,
Rule R2-28 will be amended to add a new subsection as follows:

(g) If transportation is exempt from a base municipality or base town to a point in its
commercial zone, transportation in the opposite direction is likewise exempt.

Accordingly, the Commission is of the opinion that Rule R2-28 should be amended as set forth
in Appendix A attached hereto to reflect the federal preemption by deleting subsections (b) and (c),
renuinbering the remaining subsections, and adding a new subsection (h) to clearly provide that two-
way transportation from a base municipality or town to a point in its commercial zone and from said
point back to the base municipality or town is exempt.

IT IS, THEREFORE, ORDERED:

1. That Commission Rule R2-28 be, and the same is hereby, amended as set forth in
Appendix A attached hereto effective the date of this Order.

2. That a copy of this Order shall be published in the Commission’s Truck Calendar of
Hearings, and the Chief Clerk shall also mail or provide a copy of this Order to all motor carriers
holding household goods authority from this Commission.

ISSUED BY ORDER OF THE COMMISSION.
This the 14th day of July 1995.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk
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APPENDIX A

Rule R2-28. Commercial zone of municipalities for motor carriers of household goods.

@
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For the purpose of this rule:

“Municipality” means any collection of people incorporated pursuant to the provisions
of Section 4, Article VIII, of the Constitution of North Carolina, and,

“Town™ means any unincorporated community, or collection of people having a
geographical name by which it may be generally known and is so generally designated.

For the purposes of transportation of household goods all municipalities shall include a
commercial zone adjacent thereto as follows (unless otherwise determined by the
Commission in specific cases):

The municipality itself, herein called “base municipality”;
All municipalities which are contiguous to the base municipality;

Any municipality and any town adjacent to the base municipality, any part of which is
within the following distances of the corporate limits of the base municipality:

a. Two miles when the population of the base municipality is less than 2,500;

b. Three miles when the population of the base municipality is 2,500 but less than
25,000;

c. Four miles when the population of thie base municipality is 25,000 but less than
100,000; and )

d. Five miles when the population of the base municipality is 100,000 or more.

All municipalities wholly surrounded, or so surrounded except for a water boundary, by
the base municipality, by any municipality contiguous thereto, or by any North Carolina
municipality adjacent thereto, which is included in the commercial zone of such base
municipality under the provisions of (3) above.

For the purposes of transportation of household goods, all towns shall include a
commercial zone adjacent thereto as follows (unless otherwise determined by the
Commission in specific cases):

All towns, herein called base towns, located within the limits of the operating authority
of the motor vehicle carrier, and within the following distances of the post offices [see
subdivision (2) of this subsection] of said base towns:

a. 2 1/2 miles if the base town has a population of less than 2,500;
b. 4 miles if the base town has a population of 2,500 but less than 25,000; and
¢. S 1/2 miles if the base town has a population of 25,000 or more.
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In the event a town does not have a post office in the same name, the commercial zone
shall be determined by using in lieu thereof the generally recognized business center.

All points in any municipality any part of which is within the limits described in (e)(1)
above.

The population of any municipality or town for the purpose of this rule shall be
determined by the latest U. S. Census.

The distances referred to shall be airline distances.
The overlapping of commercial zones shall not serve to extend the scope of operating
authority of any carrier. Commercial zones as herein defined shall be only applicable to

municipalities or towns which carrier is authorized to serve.

If transportation is exempt from a base municipality or base town to a point in its
commercial zone, transportation in the opposite direction is likewise exempt.
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DOCKET NO. P-100, SUB 84
DOCKET NO. SC-62, SUB 4

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

DOCKET NO. P-100, SUB 84

Petition of Pay-Te! Communications, Inc., for a
Ruling With Respect to Provision of Enhanced
Services Over Public Pay Telephones

In the Matter of
Issuance of Special Certificates for Provision of )
Telephone Services by Means of Customer-Owned )
Pay Telephones )
) ORDER CONCERNING
DOCKET NO. SC-62, SUB 4 ) COCOT ENHANCED
) SERVICES AND AMENDING
In the Matter of ) RULERI13-4
)
)
)

BY THE COMMISSION: - On April 6, 1995, Pay-Tel Communications, Inc. (Pay-Tel), in
Docket Nos. P-100, Sub 84, and SC-62, Sub 4, requested the Commission to issue an Order
clarifying its payphone rules such that they are construed not to apply to enhanced or information
services provided over pay telephone stations in North Carolina. Alternatively, Pay-Tel requested
a waiver of the rules to the extent necessary to permit it to provide information services in'connection
with its payphone facilities.

Pay-Tel stated that it proposes to introduce a new category of “information service” over its
payphones known as “Pay-Tel Ad-Vantage,” which will be accessed through abbreviated two-digit
«*x dialing. These services include information services, voice messages, and certain free calling.
Pay-Tel stated that in discussions with the Public Staff, questions had arisen concerning Rule R13-
9(a) which limits the end-user charges to no more than $0.25 for a sent-paid local call. Another
question related to equal access for other information providers.

Pay-Tel argued that all the services it proposes to offer are “enhanced” services as defined by the
Federal Communications Commission (FCC), which Pay-Tel maintained the Commission has never
purported to regulate. The existing rules conceming charges for local calls, therefore, should not be
construed to apply to enhanced services provided by payphone providers. As to equal access, Pay-
Tel said that it will make reasonable access available. However, equal access to information providers
through “dialing in association with coin collection” is not practical since “*X” codes are limited. In
any event, the Commission has no policy requiring equal access in this context at the present time.

Pay-Tel suggested that this matter be resolved through clarification or waiver, not a rulemaking,
On May 12, 1995, the Commission issued an Order Requesting Comments and propounded four
specific questions for parties to address.
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On June 20, 1995, the Public Staff filed comments, as follows:
1. Are enhanced services offered through COCOTs subject to Commission jurisdiction?

The Public Staff stated its belief that the information services and the voice messaging service
proposed by Pay-Tel are not public utility services and therefore are not subject to the
Commission’s jurisdiction.

2. Even if enhanced services are not subject to Commission jurisdiction, is Rule R13-9(a)
limiting local sent-paid calls to $0.25 applicable? If so, should Rule R13-9 be revised to
authorize higher charges for enhanced service-type calls from COCOTs?

The $0.25 per minute and $1.00 per voice message proposed by Pay-Tel are unregulated
charges which are collected by the COCOT provider on behalf of the enhanced service provider
(ESP). They are charges for enhanced service, not for utility service and they should not be.
included in the Commission’s Rule.

Pay-Tel’s proposal does not address charges to other parties for the utility portion of the
service, i.e., the access service including completion of the call, the abbreviated dialing function
and the collection function. This service is being provided by Pay-Tel to itself as an unregulated
enhanced service provider. The Public Staff'stated that it does not believe that a revision of Rule
R13-9 is required under these circumstances,

3. Should COCOTs be required to provide equal access to other enhanced service
providers by way of abbreviated dialing? If not, what sort of guaranteed access, if any,
is reasonable?

Pay-Tel and other COCOT providers should not be required to provide other.parties with the
same access which they offer to themselves as ESPs. The Public Staff does not believe that it
is unreasonably discriminatory for a COCOT provider to deny access arrangements similar to
those described by Pay-Tel to other ESPs.

4. Should this matter be resolved through clarification or waiver or through rulemaking?
If through rulemaking, specific rule amendments should be presented.

The Public Staff recommended that, before Pay-Tel is allowed to proceed as requested, Rule
R13-4(a) be amended by adding the following notice requirement:

(8) Clear operating instructions and the charges for any enhanced services offered by the
COCOT provider from the PTAS instrument.

The Public Staff stated that further consideration by the Commission would be necessary if Pay-
Tel or another COCOT provider desires to offer similar access arrangements to other ESPs.

On July 6, 1995, Pay-Tel filed reply comments. Pay-Tel noted that the Public Staff is supportive
of Pay-Tel’s petition. However; Pay-Tel questioned the need for the proposed amendment to Rule
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R13-9 providing for clear operating instructions and notification of rates charged for enhanced
services offered using the PTAS instrument. Pay-Tel suggested that, if the Commission chooses to
proceed with the rule, it should do so on an interimbasis and Pay-Tel should be permitted to offer
the service periding final adoption of a rule.

WHEREUPON, the Commission reaches the following
CONCLUSIONS
After careful consideration, the Commission concludes the following:

1. That the information services and the voice messaging services proposed by Pay-Tel are not
public-utility services and are not subject to Commission jurisdiction.

2. That charges for such services are unregulated charges collected by the COCOT provider on
behalf of the enhanced service providers.

3. That Pay-Tel and other COCOT providers should not be required to provide other. parties
with the same access they offer to themselves as enhanced service providers. Such a practice is not
unreasonably discriminatory. However, if Pay-Tel or another COCOT desires to provide similar
access-arrangements to an ESP other than to itself, the Commission will consider the proposal at that
time.

4. That Rule R}3-4(a) should be amended by adding the language proposed by the Public Staff
concerning clear operating instructions and charges for enhanced services, The Commission
concludes that this be promulgated as a permanent, niot an interim, rule. Enhanced services from a
COCOT are new services and would be relatively unfamiliar to payphone end users, It is important
that an end user be infortned of both the nature and charges for these new services. This requirement
should not be unduly burdensome to the COCOT since notification of the availability of enhanced
services will need to be posted in any event.

IT IS, THEREFORE, ORDERED as follows:
1. That the Commission finds the following:

a. That the information services and the voice messaging services proposed by Pay-Tel in these
dockets are not public utility services and are not subject to Commission jurisdiction.

b. That the charges for such services are unregulated charges collected by the COCOT provider
on behalf of the enhanced service providers.

c. That Pay-Tel and other COCOT providers not be required to provide other parties with the
same access they offer to themselves as enhanced service providers.

2, That Rule R13-4(a) be amended by adding a new subsection (8) to read as follows:
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“(8) Clear operating instructions and the charges for any enhanced services.offered by the
COCOT provider from the PTAS instrument.”

ISSUED BY ORDER OF THE COMMISSION.
This the 9th day of August 1995.

NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk

DOCKET NO. P-100, SUB 84
DOCKET NO. P-55, SUB 1000

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

DOCKET NO. P-100, SUB 84

In the Matter of
Issuance of Special Certificates for Providers of ) ORDER PROMULGATING
Telephone Service by Means of Customer-Owned Pay ) FINAL RULE R13-5(r)
Telephone Instruments ) CONCERNING
) RESTRICTIONS ON PAY-
DOCKET NO. P-55, SUB 1000 ) PHONES, REQUIRING
) LOCAL EXCHANGE
In the Matter of ) COMPANY TARIFF

Incoming Call Blocking at Public Telephones Operated ) CHANGES AND DENYING
By Southern Bell Telephone and Telegraph Company ) CEASE AND DESIST

) MOTION AGAINST

) SOUTHERN BELL

BY THE COMMISSION: This Order concerns two closely interrelated dockets. The first is the
generic proceeding considering the appropriate permanent rule to apply to customer-owned coin
operated telephone (COCOT) restrictions as well as the restrictions policy that may apply to local
exchange company (LEC) phones. The second deals with the Public Staff's cease and desist motion
against Southern Bell Telephone and Telegraph Company (Southern Bell) concerning its current
payphone restriction policy under its tariff.

L_Generic Proceeding

By letter dated June 29, 1994, Southeastern Telecom (Southeastern), a certified COCOT
provider, requested penmission from the Commission to waive certain portions of Rule R13 for two
of its payphones at a Raleigh location. Southeastern specifically requested permission to block all
incoming calls, to block all local outgoing calls to cellular phones and pagers, and to allow completion
of only 911 calls during the hours of 7:00 p.m. and 5:00 a.m.

144



GENERAL ORDERS - TELEPHONE

These modifications have been requested by the owner of the property upon which the payphones
are located, the Bragg Street Neighborhood Organization, and the Raleigh Police Department in
order to alleviate loitering and suspected drug trafficking.

Subsequent to the filing of its June 29, 1994, request, Southeastern removed one of the
payphones from the adjacent business informing the public of the intention of the Commission to
address this issue and requesting interested parties to appear before the Commission to voice their
concerns.

This matter came before the Regular Commission Conference on July 18, 1994, The Public Staff
recommended that the Commission institute a rulemaking to consider the adoption of a procedure
for the restriction of service at particular PTAS locations in the interest of public safety and welfare,
The Public Staff made a proposal requiring the COCOT providers seek prior approval from the
Commission for phone restrictions requested by local government or law enforcement officials and
recommended that this proposal be promulgated for comment and adopted as an interim rule. The
Public Staff further recommended that the restrictions on service requested by Southeastern Telecom
be permitted under the interim rule.

Mr. Todd Faw, President of Southeastern Telecom, appeared before the Commission. Mr.
Melvin Whitley, Chairman of the Bragg Street Community Association, also appeared before the
Commission and spoke strongly in favor of allowing payphone restrictions.

Comments

On July 20, 1994, the Commission issued an Order Promulgating Interim Rule R13-5(r) and
seeking comments. The interim rule is as follows:

Rule R13-5. General Requirements - Service and equipment.

(r) Notwithstanding any other rules in this chapter, a COCOT provider may restrict
operation or types of calls allowed to and from any specific PTAS instrument in the interest
of public safety and welfare under the following conditions.

(1)  Such restrictions have been requested in writing as to the specific PTAS instrument
from the city manager, the city council, the sheriff, the chief of police, or their
designees stating that the specific restrictions requested are needed in the interest of
public safety and welfare. The COCOT provider shall keep a copy of such requests
from local government or law enforcement on file for inspection upon request by the
Commission or Public Staff.

(2) A notice of the restrictions applicable to a PTAS instrument must be posted at the
instrument. The information must be printed sufficiently large and posted close

enough to the telephone to be easily readable from the telephone.

(3) Access to 911 Emergency Service may not be prevented.
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The Commission stated that it was persuaded that the authority to restrict payphone access is
necessary to.the public interest in order to fight crime, éspecially crime related to illegal drug-dealing.
The Commission further was of the opinion that the better approach is probably one which does not
require the COCOT provider to come to the Commission for each payphone every time restrictions
are proposed. Not requiring prior approval will allow restrictions to be implemented on a timely basis
withoutunnecessary regulatory delay. The Commission also stated that the COCOT providers' desire
for revenues will arguably tend to prevent overly onerous restrictions which frustrate the
communications needs of ordinary citizens. Moreover, the requirement that payphones may be
restricted only upon request of appropriate local government or law enforcement authority and that
the request be kept on file will also tend to ensure that therestrictions are reasonable responses to
actual conditions.

In addition to comments regarding the advisability of the proposed rule for COCOT providers,
the Commission asked those commenting to state whether local exchange companies should be able
to modify their tariffs to allow restrictions on a similar basis.

The Commission also stated that it agrees with the recommendation that Southeastern be
permitted to continue to restrict the phones in question.

On October 6, 1994, the Public Staff filed comments.

The Public Staff agreed that Rule R13 should be amended so as to permit the restriction of
telephone service at PTAS locations. The -Public Staff, however, proposed certain changes to the
Commission's proposed Rule R13-5(r). Specifically the Public Staff recommended that restrictions
be permitted only when the request is made by the sheriff or chief of police,? rather than "the city
manager, the county manager, the board of county commissioners, the city council, the sheriff, chief
of police, or their designees" as proposed in the Commission's Order. Since the restrictions are being
made on the basis of public safety and welfare, the Public Staff argued that a local sheriff or chief of
police is the appropriate party to determine if restrictions are needed. Also, the Public Staff added
a paragraph (4) in which it recommended that the Commission require all COCOT providers that
have restricted any of their PTAS instruments to file quarterly reports with the Public Staff -
Communications Division identifying the restricted instruments and listing the restrictions.

The Public Staff recommended the following language:
Rule R13-5. General requirements - Service and equipment
(r) Notwithstanding any other rules in this chapter, a COCOT provider may restrict

incoming and/or outgoing calls at any specific PTAS instrument in the interest of public
safety and welfare under the following conditions:

2 On November 3, 1994, the Public Staff filed amended comments stating that the phrase
"chief local Jaw enforcement officer" should be substituted for the phrasg “sheriff or the chief of
police" in its recommended language for Rule R13-5(r) and LEC tariffs.

146



GENERAL ORDERS - TELEPHONE

(1)  Such restrictions have been requested in writing as to the specific PTAS instrument
from the chief local law enforcement officer acting within his apparent jurisdiction
stating that the specific restrictions requested are needed in the interest of public
safety and welfare. The COCOT provider shall keep a copy of such requests from
the chief'local law enforcement officer on file for inspection and upon request by the
Commission-or the Public Staff shall provide copies of the requests for restrictions.
The COCOT provider shall retain copies of the requests for restrictions so long as
the pay phones remain restricted.

(2) A notice of the restrictions applicable to a PTAS instrument must be posted at the
instrument. The information must be printed sufficiently large and posted close
enough to the telephone to be easily readable from the telephone.

(3) Access to 911 Emergency Service may not be prevented.

(4) Each COCOT provider that restricts PTAS instruments in accordance with Rule
R13-5(r) shall file quarterly reports with the Public Staff - Communications Division
that identify all PTAS instruments so restricted. Each quarterly report shall list the
telephone number, address, and all restrictions for each PTAS instrument. Reports
for each quarter shall be due 20 days after the end of that quarter.

GTE filed comments on October 6, 1994, generally supporting proposed Rule R13-5(r) and
suggesting that it should apply in its substance to local exchange carriers as well as COCOTs. GTE
applauded the fact that the rule does not require prior approval of restrictions by the Commission but
suggested that the site owner also sign any written requests from local govemment or law
enforcement to restrict payphones. The site owners should also be able to initiate restrictions without
the involvement of local government or law enforcement by requesting such from the payphone
provider. GTE said that it was its experience that sometimes law enforcement agencies were
reluctant to suggest restrictions.

Southern Bell filed comments on October 7, 1994. Southem Bell maintained that it currently has
the authority to impose restrictions as to "the extent, character and location of its coin telephone
service," pursuant to GSST Sec. A7.1.2(A) and A2.2.5., conceming payphone use for illegal
purposes, but that it favors the interim rule with modifications. Southern Bell stated that it does
restrict a percentage of its payphones to outgoing calls only. . These are generally located in penal
institutions, health care facilities, educational facilities, factories and retail locations where crime is
prevalent.

Southern Bell stated that it supports parity between COCOT requirements and LEC tariffs in this
regard. Southem Bell further argued that the interim rule should be amended as follows:

1. To allow only an outgoing calls restriction. Other restrictions, such as the ability to retrieve

messages from a telephone answering service, should not be allowed generically but could be granted
by the Commission if warranted at a particular location.

147



GENERAL ORDERS - TELEPHONE

2. Other locations should be allowed to be restricted to outgoing calls only, such as health care
and educational facilities, upon request.

The North Carolina Payphone Association (NCPA) filed comments on October 7, 1994. The
NCPA supported the interim rule and recommended that it be adopted permanently. The NCPA does
not oppose allowing the local exchange companies to modify their tariffs on a similar basis. As to
the notice provision in Rule R13-5(r)(2), the NCPA suggested that a statement such as “incoming and
certain outgoing calls restricted" would be preferable to a comprehensive listing of specific kinds of
restricted calls. Since space is limited, more detailed information would undercut the Commission's
directive that notice be printed sufficiently large as to be easily readable.

Reply Comments

Public Staff. Referring to the October 7, 1994, Petition for Cease and Desist Order Against
Southern Bell, the Public Staff stated that the proper interpretation of the disputed tariff provision,
A7.1.2(A), should be considered within that docket.

However, since Southern Bell had endorsed parity and GTE had suggested that similar rules
should apply to both LECs and COCOTS, the Public Staff recommended that the following language,
which is almost identical to the Rule R13-5(r) language suggested by the Public Staff for COCOTs,
be incorporated into LEC tariffs.

7.1.2 Public Telephone Locations and Requirements

Notwithstanding any other provisions of this Tariff, the company may restrict incoming
and/or outgoing calls at any specific public telephone in the interest of public safety and
welfare under the following conditions:

(1)  Such restrictions have been requested in writing as to the specific public telephone
from the chief local law enforcement officer acting within his apparent jurisdiction
stating that the specific restrictions requested are needed in the interest of public
safety and welfare. The company shall keep a copy of such requests from the chief
local law enforcement officer on file for inspection, and upon request by the
Commission or Public Staff, shall provide copies of the requests for restrictions. The
company shall retain copies of the requests for restrictions so long as the public
telephones remain restricted.

(2) A notice of the restrictions applicable to a public telephone must be posted at the
instrument. The information must be printed sufficiently large and posted close
enough to the telephone to be easily readable from the telephone.

(3) Access to 911 Emergency Service may not be prevented.
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(4) The company shall file quarterly reports with the Public Staff - Communications
Division that identify all public telephones restricted in accordance with this Tariff.
Each quarterly report shall list the telephone number, address, and all restrictions for
each public telephone. Reports for each quarter shall be due 20 days after the end
.of that quarter.

The Public Staff reiterated its view that the discretionary authority claimed by Southern Bell is
inconsistent with equal treatment for payphone operators. The Public Staff further disagreed with
the recommendation that service restrictions be allowed solely on the basis of the site or location
owner's request. A written request by law enforcement is appropriate. The Public Staff also took
exception to the NCPA's suggestion that providers not be required to post specific types of calls that
are blocked. The Public Staff maintained that it is highly desirable that the end-user be so informed.

Southern Bell, Southern Bell reiterated its support for parity, but it also maintained that the
publicinterest would be best served by placing the least amount of restrictions possible on payphoane
providers, Southern Bell also supported GTE's suggestion that payphone providers be allowed to
restrict payphones at the written request of location providers. As such, Southern Bell disagreed with
the Public Staff suggestions that restrictions only be allowed at the request of law enforcement and
that quarterly reports be made. (An annual report would be sufficient). However, Southern Bell does
support the Public Staff recommendation that payphone providers retain the written requests for
restrictions that they receive.

Carolina and Central, Carolina and Central stated that requests for outward-only payphone
service should be restricted to requests from property owners who have the concurrence of law
enforcement. This will tend to limit requests to "praoblem” locations. They also agreed with parity
in the rules as between COCOTs and LECs.

II._Cease and Desist Motion Against Southern Bell

On October 7, 1994, the Public Staff filed a petition requesting the Commission order Southem
Bell to cease and desist from bloching calls to its public payphones, except those in confinement
facilities, grandfathered in Docket No. P-100, Sub 84, of March 28, 1986, and those blocked upon
written request of a law enforcement agency.

In its petition, the Public Staff said it had received an anonymous complaint on July 19, 1994,
alleging that incoming calls were being blocked at Southern Bell payphones at the RDU Airport.
Public Staff investigators confirmed this complaint as to any of Southern Bell's coinless public
telephones.

Upon discussions with the Public Staff, Southern Bell cited Sections A7.1.1 and A7.1.2(a) of its
General Subscribers Services Tariff (GSST) as conferring discretionary authority to block such calls.
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These provisions read as follows:

A7.1.1 Definition and Purpose of Public Telephones

A public telephone is an exchange station installed at the Company's initiative or at its
option, at a location chosen or accepted by the Company as suitable and necessary for
fumishing service to the general public. Public Telephones are installed for the use of the
general public and their use by any occupants of the premises in which they are located is
only incidental to their principal purpose.

A7.1.2 Public Telephone Locations and Requirements

A The Company recognizes its responsibility for providing adequate telephone facilities

The Public Staff disagrees with Southern Bell's construction of these provisions. The Public

to meet all reasonable public requirements, and the decision as to the extent,
character and location of the public telephone facilities rests with the Company.

Staff's analysis is as follows:

L.

The Public Staff further noted that in Southern Bell's October 7, 1994, comments in Docket No.
P-100, Sub 84, concerning calling restrictions at COCOTs, Southern Bell supported parity among
all payphone providers regarding those rules and an amended Rule R13-5(r). The Public Staff
submitted that the unlimited discretionary authority claimed by Southern Bell is inconsistent with its

means the type of telephone facilities (type of paystation); "location" means where.

does not give the Company authority to restrict the service.

origination and termination of messages.

support for even an amended Rule R13-5(r).
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Section A7.1.2(A) states that "the decision as to the extent, character and location of the
public telephone facilities rests with the Company." ThePublic Staff agrees that this tadff
section gives the Company discretionary authority in regards to public telephone facilities

but not public telephone service. Service is not mentioned in paragraph A. The Public
Staff concludes that: "extent” means the number of telephone facilities; "character”

Section A7.1.1 identifies "a public telephone as an exchange station. . ." The tariff
defines an exchange station as "a station which is used for exchange service and is directly
or indirectly concerned with a central office." A station is defined as "a unit of service
... so arranged as to permit sending and receiving messages through the exchange and
long distance network.” Thus, the Public Staff concludes that a public telephone must
be capable of sending and receiving messages. While Section A7.1.1 indicates that the
public telephone is installed at the Company’s initiative or its option, that tariff provision

The tariff defines "Exchange Service" as "a general term describing as a whole the
facilities provided for local intercommunication, together with the right to originate and
receive a specified or an unlimited number of local messages . . .(emphasis added).” From
this, the Public Staff concludes that "exchange service” includes both facilities and the
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Lastly, the Public Staff noted certain discrete circumstances where Southern Bell does have the
authority to restrict payphones. They are:

1.

For public telephones located in confinement facilities, Section A7.1.2.C of the GSST
gives the company the authority to arrange those public telephones for outward-only
calling if specifically requested by the administration of the confinement facility.

The Commissioni issued an Order in Docket No. P-100, Sub 84, on March 28, 1986, in
which it addressed, among other points, blocking incoming calls at public telephones. In
that docket, several LEC witnesses expressed the view that the public telephone operator
should have discretionary authority to restrict inward calling. The Commission disagreed
with the position.and stated in its Order ". . . that the option of ‘outward-only calling
could adversely affect the public interest and should not be allowed." The Commission
did, however, grandfather incoming call restrictions at LEC public telephones that had
been placed in service prior to the issuance of the Order. Thus, any Southern Bell public
telephones limited to outward-only.- calling before issuance of that Order may remain
restricted.

Section A2.2.9 of the GSST gives the company the authority to discontinue service if any
law enforcement agency advises the company in writing that the service is being used in
anunlawful manner. Thus, SouthemBellis permitted to block incoming calls at a public
telephone if done so at the written'request of a law enforcement agency.

The Public Staff noted that, currently, 2,632 of Southern Bell's 16,316 telephones in North
Carolina are arranged to provide outgoing service only. Of'the 2,632, 360 are located in confinement
facilities where incoming call restriction is permitted under Section A7.1.2.C. of Southemn Bell's
GSST. Another 1,116 were installed prior to the Commission's March 28, 1986, Order in Docket
No.P-100, Sub 84. Of the remaining categories of public telephones--coinless (69), hospitals and
educational facilities (138), and others (949)—any not blocked at the written request of a law
enforcement agency are blocking incoming calls in violation of the Commission's Order.

Thus, the Public Staff contends that Southern Bell may only block incoming calls in confinemerit
facilities, at grandfathered phones; and at the written request of law enforcement.

On October 27, 1994, Southen Bell filed an answer and motion to dismiss in which it made the
following points:

1. Southern Bell had advised the Public Staff ofits position regarding Section A7 by letter dated
October 5, 1992, without objection from the Public Staff.

2. While admitting that it has restricted payphones at the RDU Airport and elsewhere, Southern
Bell argues that it has tanfFauthority under GSST Section A.7.1.2.A. Southern Bell maintained
that the Public Staff's distinction between facilities and service is untenable. The Public Staff's
position appears to be that Southern Bell does not have the authority to block incoming calls to
a paystation by restricting the line to the paystation at the central office, but Southemn Bell could
block calls by placing a set at that location which cannot receive calls because they are part of
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the facilities. Indeed, the paystations at issue, which are coinless, do not have ringers. It is
Southern Bell's position that the discretion regarding “extent" and "character" allows Southern
Bell to determine what use may be made of the paystations. Thus, an outgoing restriction may
be imposed either through equipment or service.

3. Southern Bell further denied that its restricted paystations violated the Commission's March
28, 1986, Order in Docket No. P-100, Sub 84. This Order applied by its terins only to COCOTs.
Southern Bell filed tariffs complying with this Order in the Public Telephone Access Service
Section A.7.4.2.C.7., whichapplies to COCOTs.

4. Southern Bell reiterated its support for parity as between LECs and COCOTs, but by giving
COCOT providers the same discretion to restrict phones as Southern Bell now enjoys.

WHEREUPON, the Commission reaches the following
CONCLUSIONS

There are two separate but related questions regarding calling restrictions which may be placed
on payphones. The first is what restrictions policy should apply to COCOT payphones and, by
extension, on LEC payphones. The second is whether a cease and desist Order should be issued
against.Southern Bell for restricting its payphones allegedly without tariff authority.

The Commission concludes that the best way to proceed is to settle on the appropriate policy for
payphone restrictions and apply this policy on a go-forward basis to LEC payphones.

There was general support for the interim rule and the principle of parity as between COCOTs
and LEC payphones. The Commission agrees that the phrase "chief law enforcement officer"
suggested by the Public Staff should be used in the rule instead of the current list of "city manager,
the city council, or their designees.” However, the Commission does not support the Public Staff's
proposed Subsection R13-5(r)(4) requiring the filing of quarterly reports. The Commission doubts
the usefulness or necessity of such reports. The Commission notes that the interim rule and the
proposed final rule already contain a provision requiring COCOT providers to keep requests for
restrictions on file. The Commission considers that it is a corollary to this requirement that the
payphone providers also retain records as to which payphones have been restricted and which
restrictions apply. COCOT providers and, by extension, the LECs are admonished to comply
diligently with these requirements should the Commission or Public Staff seek such information in
the future.

On other matters, the Commission concurs with the Public Staff as, for example, regarding the

notice to customers. The Commission also agrees that provisions comparable to those enacted
regarding COCOTs should apply to LEC payphones.
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With respect to the cease and desist motion, the Commission concludes that both Southem Bell
and the Public Staff have made strong arguments regarding their respective interpretations. The
Commission concludes that the best way to resolve this dispute is to grandfather existing LEC
payphone restrictions and apply the proposed restrictions policy outlined in Rule R13-5(r) to LEC
payphones on a go-forward basis.

IT IS, THEREFORE, ORDERED as follows:
1. That Rule R13-5 be amended by adding a new subsection (r) as set out in Appendix A.

2. That all LEC:s file such tariff changes as are necessary to comply with the tariff language set
out in Appendix B within 45 days of the issuance of this Order.

3. That the Public Staff's.cease and desist motion against Southern Bell be denied.

ISSUED BY ORDER OF THE COMMISSION.
This the 8th day of December 1994.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk

APPENDIX A
Rule R13-5. General requirements - Service and equipment

(r) Notwithstanding any other rules in this chapter, a COCOT provider may restrict incoming
and/or outgoing calls at any specific PTAS instrument in the interest of public safety and welfare
under the following conditions:

(1)  Such restrictions have been requested in writing as to the specific PTAS instrument from
the chieflocal law enforcement officer acting within his apparent jurisdiction stating that
the specific restrictions requested are needed in the interest of public safety and welfare.
The COCOT provider shall keep a copy of such requests from the chief local law
enforcement officer on file for inspection and upon request by the Commission or the
Public Staff shall provide copies of the requests for restrictions. The COCOT provider
shall retain copies of the requests for restrictions.so long as the pay phones remain
restricted.

(2) A notice of the restrictions applicable to a PTAS instrument must be posted at the
instrument. The information must be printed sufficiently large and posted close enough
to the telephone to be easily readable from the telephone.

()  Access to 911 emergency service may not be prevented.
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APPENDIX B
7.1.2 Public Telephone Locations and Requirements

Notwithstanding any other provisions of this tariff, the company may restrict incoming and/or
outgoing calls at any specific public telephone in the interest of public safety and-welfare under the
following conditions:

(1)  Suchrestrictions have been requested in writing as to the specific public telephone from
the chieflocal law enforcement officer acting within his apparent jurisdiction stating that
the specific restrictions requested are needed in the interest of public safety and welfare.
The company shall keep a copy-of such requests from the chief local law enforcement
officer on file for inspection, and upon request by the Commission or Public Staff, shall
provide copies of the requests for restrictions. The company shall retain copies of the
requests for restrictions so long as the public telephones remain restricted.

(2) A notice of the restrictions applicable to a public telephone must be posted at the
instrament. The information must be printed sufficiently large and posted'close enough
to the telephone to be easily readable from the telephone.

(3)  Access to 911 Emergency Service may not be prevented.

DOCKET NO. P-100, Sub 103

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Rule R9-9, Financial and Operating ) Order
Reporting Requirements for Telephone )  Amending
Companies ) Rule

BY THE CHAIRMAN: Commission Rule R9-9 now providesthat quarterly surveillance reports
(Commission Form TS-1)be submitted to "...the North Carolina Utilities Commission — Finance,
Statistics, and Planning Division and the Public Staff - Accounting Division." Recently, the
responsibility for maintaining the Commission's surveillance program relating to the financial
conditions of certain utilities has been transferred to the-Commission's Operations Division. The
Chairman, therefore, concludes that Rule R9-9 should be amended to reflect the aforesaid transfer
of responsibility.

IT IS, THEREFORE, ORDERED that the last sentence of Paragraph (C) of Commission Rule
R9-9 shall be, and hereby is, amended to read as follows:

154



GENERAL ORDERS - TELEPHONE

“The telephone companies shall file these statements with the North Carolina Utilities
Commission - Operations Division and the Public Staff - Accounting Division."

ISSUED BY ORDER OF THE COMMISSION.
This the 21st day of April 1995.

NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk

DOCKET NO. P-100, SUB 111
DOCKET NO. P-140, SUB 28

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

DOCKET NO. P-100, SUB 111

In the Matter of
An Investigation of Billing and Collection Services for
700, 900, and 976 Services
DOCKET NO. P-140, SUB 28 ORDER MAKING 900
RULES PERMANENT

In the Matter of
Tariff Filing by AT&T Communications of the
Southern States, Inc., to Offer MultiQuest Service

N N Nt N N Nt N\ N

BY THE COMMISSION: On September 7, 1990, the Commission in Docket No. P-100, Sub
111, issued an Order Forbidding Cut-Offand Authorizing Blocking for Nonpayment of 900 and S00-
Like Charges. Ordering Paragraph No. 1 of that Order made the status of prohibition on cut off
subject to the final outcome of the docket. Similarly, on July 3, 1991, in Docket No. P-140, Sub 28,
the Commission allowed AT&T's MultiQuest tariff to offer intrastate 900 service on a provisional
basis for two-years, subject to certain modifications. Ordering Paragraph No. 4 of the July 3, 1991,
Order provided that Ordering Paragraphs Nos. 1, 2, and 3 of the September 7, 1990, Order in Docket
No. P-100, Sub 111, should remain in effect pending further Order. On March 10, 1992, in Docket
Nos. P-100, Sub 111, and P-140, Sub 28, the Commission issued an Order Delaying Consideration
of First Rules related to the provision of 900 service. The Ordering-Paragraph stated that "first rules
concerning the provision of 900 services and other services in these dockets be held in abeyance
pending further Order." On September 3, 1993, the Commission allowed AT&T's MultiQuest service
to become permanent.
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WHEREUPON, the Commission makes the following
FINDINGS AND CONCLUSIONS

After careful consideration, the Commission concludes that good cause exists to make 900
services and other services in these dockets, including billing and collection services, permanent. The
Commission finds that the rules have worked well over the past years and there have been no
substantial complaints regarding 900 service under this regulatory regime,

IT IS, THEREFORE, ORDERED that the rules concerning the provision of 900 services and
other services in these dockets be made permanent.

ISSUED BY ORDER OF THE COMMISSION.
This the 22nd day of March 1995.

NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk

DOCKET NO. P-100, SUB 124
DOCKET NO. P-100, SUB 131

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

DOCKET NO. P-100, SUB 124

In the Matter of
Investigation of Scope of Jurisdiction and Appropriate )
Regulation of Wireless Communications Providers ) SECOND ORDER
) CONCERNING FURTHER
DOCKET NO. P-100, SUB 131 ) DEREGULATION OF
) WIRELESS
In the Matter of ) COMMUNICATIONS
Petition of Dial Page, Inc., for a Declaratory Ruling That ) PROVIDERS
Commission Jurisdiction and Regulatory Authority Over )
Assignment of RCC Certificates is Preempted by )
Federal Law )

BY THE COMMISSION: On December 8, 1994, the Commission issued an Order Concemning
Further Deregulation of Wireless Communications Providers and Seeking Comments, In that Order,
the Commission analyzed the preemption impact of Section 332(c)(3)(A) of the Omnibus Budget
Reconciliation Act (OBRA) of 1993 which deprived states of regulatory jurisdiction over rates and
entry of most wireless providers, while at the same time indicating that states could continue to
regulate "other terms and conditions” of service.
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The Commission had already almost completely deregulated cellular services pursuant to G.S.
62-125 and had indicated that it would not exercise complaint jurisdiction over cellular resellers.
However, the regulatory status of Commission jurisdiction over "other terms and conditions” for
other wireless services, such as radio common carriers (RCCs) and personal communications systems
(PCS), remained unsettled.

In its December 8, 1994, Order, the Commission relieved regulated wireless companies of
compliance with requirements deemed purely discretionary with the Commission. These included
annual reports, complaint jurisdiction, and mobile and paging services furnished by local exchange
companies. However, the Commission concluded that changes to authority over affiliated contracts,
mergers and acquisitions, and the regulatory fee would require legislative action. While detariffing
could be accomplished without statutory change, the Commission concluded that such a process
would be an extended one. Accordingly, the Commission stated its intent to support legislation to
deregulate all wireless providers and solicited comments and support from interested parties.

On December 16, 1994, Dial Page, Inc. (Dial Page), filed a Petition for Declaratory Relief in this
docket and Docket No. P-100, Sub 131. Dial Page is considering a sale of its paging assets and, in
view of OBRA and the Commission’s December 8, 1994, Order, seeks a “clarifying Order” stating
that it will not be required to obtain prior approval from the Commission. Dial Page pointed out
theanomaly that a new entrant to the market, who need not obtain a certificate, would not need to
seek approval from the Commission for a transfer of assets but an entity like Dial Page, which is
certified, would.

Comments

The following parties filed comments in response to the Commission’s December 8, 1994, Order:
GTE Mobile Communications, Inc. (GTEM), Sprint Cellular, GTE South (GTE), ALLTEL Mobile
Communications (ALLTEL Mobile), BellSouth Personal Communications, Inc., Mobile Communica-
tions Nationwide Operations, Inc., BellSouth Cellular Corporation, United States Cellular
Corporation (USCC), BellAtlantic Mobile Systems, Inc., and the Public Staff. All these parties
supported the Commission's action to further deregulate mobile services. Those who addressed the
issued supported legislation to complete the process.

Sprint Celiular suggested that G.S. 62-3(23) should be amended to add a new subsection i to
read:

i. The term “public utility" shall not include a wireless communications service provider that
has not obtained the protection of a territorial monopoly franchise from the State of North
Carolina or which, even if it has received such a franchise, is subject to competition, within
its service territory, from other wireless communications service providers.

The Public Staff suggested the following language:

i. The term "public utility" shall not include any person, not otherwise a public utility,

conveying or transmitting messages or communications by mobile radio communications
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service. Mobile radio communications services include one-way or two-way radio service
provided to mobile or fixed stations or receivers using mobile radio service frequencies.

The Public Staff also proposed that Article 6A of Chapter 62, G.S. 62-119 through G.S. 62-125,
which deals with RCCs, be repealed.

Reply Comments

The following parties filed reply comments; ALLTEL Mobile, USCC, and MCI Telecommunica-
tions Corporation (MCI).

ALLTEL Mobile stated that it generally agreed with the Public Staff's statutory language but
suggested that the proposal to amend G.S. 62-3(23) could be improved by using the same
terminology used in OBRA. G.S. 62-3(23)(i) would then read:

The term "public utility" shall not include any person, not otherwise a public utility,
conveying or transmitting messages or communications by a commercial mobile service as
that term is defined in 47 U.S.C. 153(n). As used herein, the ten commercial mobile service
shall include one-way or two-way radio communication service provided to mobile or fixed
stations or receivers using mobile radio service frequencies.

USCC's reply comments were similar and suggested the same language.

MCI was supportive of the Commission's movement toward wireless deregulation and urged the
Commission to expand the deregulation of mobile and paging services to include such services
provided by interexchange carriers (IXCs). MCI generally supported the Public Staff's proposed
language but suggested striking the words "not otherwise a public utility" to avoid the mistaken
interpretation that IXCs or LECs remain regulated with regard to wireless services. The'Commission
should’ establish policies on mutual compensation and interconnection for wireless providers that
foster and encourage competition,

* WHEREUPON, the Commission reaches the following
CONCLUSIONS

After careful consideration of the filings in these dockets, the Commission Staff concludes the
following:

1. That the Commission support the changes to the law suggested by the Public Staff regarding
adding G.S. 62-3(23)(i) and repealing Article 6A of Chapter 62.

2. That Dial Page's Petition for Declaratory Relief should be denied.

3. That MCI's request that mobile and paging services provided by IXCs be deregulated should
be granted.
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Statutory changes. Several commenters suggested language changes or variations to the
language proposed by the Public Staff. The Commission concludes that the language proposed by
the Public Staff expresses in a succinct and adequate fashion what the Commission wishes to do. The
Commission does not believe it is necessarily wise to reference federal statutes in our State law
because these federal statutory references may change and it would require the General Assembly to
act to accommodate the change. The last sentence stating what mobile radio communications
services include is sufficiently broad to take in what OBRA references. The purpose.of the term "not
otherwise a public utility” is to ensure that a regulated utility, such as an IXC, is not inadvertently
deregulated by virtue of providing a wireless service.

Dial Page petition. Dial Page's arguments, while provocative, are not convincing. The
Commission specifically concluded in its December 8, 1994, Order that jurisdiction over mergers and
acquisitions and the like was not discretionary with the Commission. While Dial Page has identified
anomalies in treatment between old certificate holders and new entrants, this result is unavoidable due
to the fit or lack thereof between federal preemption and state law. If the General Assembly passes
the proposed legislation, then Dial Page's program will be solved in relatively short order.

MCI Reguest. Although the language of the MCI request for relief was somewhat unclear, the
context of the request was that there should be equal treatment as bétween LECs and IXCs in the
offering of mobile and paging services. Ordering Paragraph No. 3 of the Commission's December
8, 1994, Order stated that "mobile and paging services provided by LECs shall be regarded as
deregulated and associated expenses shall be treated 'below the line." MCI did not state that it or
any other IXC was in fact offering mobile or paging services. Nevertheless, the Commission is not
aware of any principled distinction that should prohibit an EXC offering mobile or paging services
from being treated in the same way as a LEC offering mobile or paging services with fespect to such
services. Accordingly, the Commission concludes that mobile or paging services provided by IXCs
should be regarded as deregulated and associated expenses should be treated as "below the line."

IT IS, THEREFORE, ORDERED as follows:
1. That Dial Page's Petition-for a Declaratory Ruling be denied.

2. That mobile and paging services provided by IXCs be regarded as deregulated and associated
expenses and revenues be treated "below the line."

ISSUED BY ORDER OF THE COMMISSION.
This tlie 1st day of February 1995. )
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk
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DOCKET NO. P-100, SUB 126
DOCKET NO. P-100, SUB 65

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

DOCKET NO. P-100, SUB 126

In the Matter of
Investigation Into Defined-Radius Discount Calling Plans
DOCKET NO. P-100, SUB 65
ORDER CONTINUING
In the Matter of STIPULATION

Investigation to Consider Implementation of a Plan for
Intrastate Access Charges for All Telephone Companies
Under the Jurisdiction of the North Carolina Utilities
Commission

N e N N N N N N N

HEARD IN: Commission Hearing Room, Dobbs Building, 430 North Salisbury Street, Raleigh,

North Carolina, on May 2, 1995

BEFORE: Chairman Hugh A. Wells, Commissioner William W. Redman, Jr., Commissioner
Charles H. Hughes, Commissioner Laurence A Cobb, Commissioner Allyson K.
Duncan, Commissioner Ralph A. Hunt, and Commissioner Judy Hunt
APPEARANCES:

For BellSouth Telecommunications, Inc., d/b/a Southern Bell Telephone and Telegraph
Company:

A. S. Povall, Jr., General Counsel, and Nancy White, General Attomney, Southern
Bell Telephone and Telegraph Company, Post Office Box 30188, Charlotte, North
Carolina 28230

For Carolina Telephone and Telegraph Company and Central Telephone Company:

Dwight W. Allen, Vice President and General Counsel, and Elizabeth A. Denning,
Attomey, 14111 Capital Boulevard, Wake Forest, North Carolina 27587

For GTE South, Incorporated:
Joe W. Foster, Attorney at Law, Post Office Box 110, Tampa, Florida 33601

A. Randall Vogelzang, Attorney at Law, 4100 Roxboro Road, Durham, North
Carolina 27704
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For ALLTEL Carolina, Inc.,, Bamardsville Telephone Company, Saluda Mountain
Telephone Co., and Service Telephone Company:

Danie! C. Higgins, Attorney at Law, Bums, Day & Presnell, P.A., Post Office Box
10867, Raleigh, North Carolina 27605

For AT&T Communications of the Southern States, Inc.:

Gene V. Coker, General Attorney, 1200 Peachtree Street, N.E., Atlanta, Georgia
30309

William A. Davis, II, Attorney at Law, Brooks, Pierce, McLendon, Humphrey &
Leonard, Post Office Box 1800, Raleigh, North Carolina 27602

For Sprint Communications Company:

Benjamin W, Fincher, Attomey at Law, 3100 Cumberland Circle, Atlanta, Georgia
30339

Nancy Essex, Attorney at Law, Poyner & Spruill, Post Office Box 10096, Raleigh,
North Carolina 27605

For LDDS:

Anne Fishbume, Attorney at Law, Crisp, Davis, Page & Curin, 4011 WestChase,
Boulevard, Suite 400, Raleigh, North Carolina 27609

For Carolina Utility Customers Association:

Sam J. Ervin, IV, Attomney at Law, Byrd, Byrd, Ervin, Whisnant, McMahon, &
Ervin, Post Office Drawer 1269, Morganton, North Carolina 28680-1269

For MCI Telecommunications Corporation:

Ralph McDonald, Attorney at Law, Bailey & Dixon, L.L.P., Post Office Box 1351,
Raleigh, North Carolina 27602

Marsha Ward, Attorney at Law, 780 Johnson Ferry Road, Suite 700, Atlanta,
Georgia 30342

For the Attorney General:
Karen E. Long, Assistant Attorney General, North Carolina Department of Justice,

Post Office Box 629, Raleigh, North Carolina 27602
For: The Using and Consuming Public
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For the Public Staff.

Antoinette R, Wike, Chief Counsel, Public Staff-North Carolina Utilities Commis-
sion, Post Office Box 29520, Raleigh, North Carolina 27626-0520
For: The Using and Consuming Public

BY THE COMMISSION: This matter oringiated in the Commission’s May 17; 1994, Order
Allowing Defined-Radius and Defined-Area Calling Plans Subject to Certain Requirements in which
the Commission concluded that local exchange companies (LECs) offering defined-radius (DRPS)
or defined-area plans (DAPs) should be required to impute access charges applicable to DRP/DAP
areas, Ordering Paragraph No. 2 of that Order directed the LECs and interexchange carriers (IXCs)
to forin an industry task force “to meet to consider appropriate access charges and the imputation
thereof” to be applicable to DRP/DAP areas and present their findings to the Commission for review
and approval. On September 9, 1994, MCI Telecommunications Corporation (MCI); Sprint
Communications Company, L.P. (Sprint); BellSouth Telecommunications, Inc., d/b/a Southern Bell
Telephone and Telegraph Company (Southern Bell); Carolina Telephone and Telegraph Company
and Central Telephone Company (Carolina Telephone), GTE South, Incorporated and Contel of
North Carolina, Inc. (GTE); North State Telephone Company (North State); Concord Telephone
Company (Concord Telephone); and ALLTEL Carolina, Inc. (ALLTEL); collectively known as the
Joint Movants, moved the Commission to enter an Order approving a "Proposed Stipulation and
Agreement" entered into and executed by the Joint Movants on that same date. On September 14,
1994, AT&T Communications of the Southern States, Inc. (AT&T), filed an objection to the Joint
Motion. On November 23, 1994, the Commission approved the Proposed Stipulation and Agreement
on an interim basis in an Order on Reconsideration with respect to the defined-radius and defined area
calling plans. At that time, the Commission scheduled the matter for hearing on February 14, 1995.
Subsequently, the Commission on January 4, 1995, rescheduled the hearing to begin on March 15,
1995; and finally, on January 18, 1995, the Commission rescheduled the hearing to commence on
April 25, 1995.

The parties prefiled testimony, and subsequently, both Southem Bell and Carolina Telephone filed
Motions to Strike certain testimony filed by MCI, LDDS, AT&T and Sprint. On April 21, 1995, the
Commission entered an Order striking portions of the testimony of AT&T witnesses John W. Mayo
and L. G. Sather, MCI witness Randy Klaus, LDDS witness John Gillan, and Sprint witness Tony
Key. Inaddition, the Commission struck in its entirety the testimony of AT&T witness Wayne A.
King and MCI witness Rose Matz.

At the hearing, Carolina Telephone introduced testimony from Dr. Charles L. Jackson. LDDS
introduced testiraony from Joseph Gillan. GTE introduced testimony from Dr. Edward C. Beauvais.
MCI offered testimony from company employees Randy R. Klaus and Rose Matz; however, Ms.
Matz's testimony was reproduced in the record as an offer of proof only. Southern Bell introduced
testimony from company employee Jerry D. Hendrix. Sprint introduced testimony from company
employee Tony H. Key. Lastly, AT&T offered testimony from John W. Mayo, and company
employees L. G. Sather and Wayne A. King; however, Mr. King's testimony was reproduced in the
record only as an offer of proof.
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Based upon the entire record in this docket, including all testimony and exhibits introduced into
evidence, the Commission makes the following

FINDINGS OF FACT

1. The Stipulation is in the public interest and should be continued on an interim basis pending
further Order. LECs accruing access charge reductions in a deferred account pursuant to the
Commission’s January 4, 1995, Order in these dockets should immediately disburse such funds to
their recipients with interest of 10% from September 1, 1994 until the date the refund is made.

2. Resale of defined-radius plan/defined-area plans (DRP/DAP) services is a complex issue that
the Commission should, and will, consider in the greater context of the resale of local services,
generally, arising out of the passage of Ratified House Bill 161 by the General Assembly during the
1995 legislative session.

3. The IXCs should not be mandated to flow through access charge reductions to their customers
but are strongly encouraged to do so.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 1

After careful consideration, the Commission concludes that the Stipulation is in the public interest
and should be continued on an interim basis pending' further Order. The primary reason the
Commission is choosing to continue the Stipulation on an interim basis rather than to cause it to be
made permanent is the extremely dynamic and unsettled situation in the regulation of telecommunica-
tions at the present time. The Commission concludes that such flexibility is necessary not to be
“locked in” to a solution which may be overtaken by events or otherwise be in need of modification.
Nevertheless, the Commission recognizes the usefulness of the Stiputation in meeting present needs
and finds it in the public interest.

The Stipulation was the industry response to the Commission's Order of May 17, 1994, in Docket
No. P-100, Sub 126, relating to the imputation of access charges within the DRP/DAP areas. The
Stipulation sets forth a detailed imputation standard involving the use of a credit mechanism that is
invoked whenever LEC toll rates, in the aggregate, are lower than the applicable switched access
charges plus $0.005 per minute. AT&T objected to the Stipulation, contending that the credit would
not permit AT&T to compete within the DRP/DAP areas, that the aggregation of services would
permit LECs to pick and choose the services priced below the leve! of access and, thus, effectively
foreclose competition, and finally, that the $0.005 per minute factor representing non-access costs
was arbitrary and incomplete.

With respect to the first contention, the Commission is not persuaded that AT&T will be unable
to compete with the LECs for intraLATA services in the DRP/DAP areas. The IXCs enjoy, and will
continue to enjoy, a number of competitive advantages over the local exchange companies in the
intralLATA market. First, AT&T and other IXCs can provide complete toll services—intraLATA,
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interLATA, interstate, and international--while the LECs are limited to the provision of toll services
+within the LATA. The provision, therefore, of "one stop shopping" for toll services is a benefit that
AT&T and the other IXCs enjoy that is not available to the LECs,

Moreover, the record is clear that IXCs use "melded” access rates, blending both intrastate and
interstate rates as a basis for establishing their toll rate floor. Given the pricing flexibility that the
IXCs have with respect to the use of "melded" intrastate and interstate access rates, it is clear that
IXCs can effectively compete on an intraLATA basis with the implementation of the imputation
formula included in the Stipulation. In addition, IXCs combine switched access and special access
services to target certain customer segments, such as high volume toll customers. By combining the
use of switched and special access services, the effective access rates paid by the IXCs can be as
much as 40% lower than the composite switched access rates.

Finally, the Commission is persuaded that the IXCs can effectively compete within the DRP/DAP
areas by the fact that both Sprint and MCI have signed the Stipulation, have moved its entry and
approval by the Commission, and supported its approval at the hearing. The fact that these two
IXCs--both smaller than AT&T--support the Stipulation, persuades the Commission that AT&T’s
argument that it—the largest telecommunications company in the world--will be unable to compete
effectively, is without merit.

The crediting process, while not perfect, does ensure that the effective rate paid by IXCs for
switched access is not higher than the aggregated rates that the LECs charge for intraLATA toll
services. That is, after all, what the Commission has sought in these proceedings. For, as we stated
in our Order of May 17, 1994, in Docket No. P-100, Sub 126:

The Comumission does not believe that a perfectly level playing field is required as between
IXCs and LECs in this context, only a reasonably level one. This the Commission is
providing by allowing the IXCs both a legal and economic opportunity to compete, This is
not a guarantee of success; that task is up to the [IXCs. (p. 22) (emphasis in original)

The Commission concludes that the crediting mechanism will provide a reasonably level playing
field and that the IXCs will have both the legal and economic opportunity to compete with the LECs.
The Commission concludes, therefore, that the crediting mechanism is not an impediment to that
competition and will, indeed, facilitate competition within the DRP/DAP areas.

AT&T objected to the aggregation of various LEC toll services as a part of the imputation
standard; however, the Commission is not persuaded by AT&T's argument or the evidence that it put
forth in this regard. First, the services aggregated are functionally equivalent. The LECs provide
those services in the same manner, and it seems logical, therefore, to aggregate those services for
purposes of applying the imputation standard. Second, the Commission finds persuasive the fact that
all of the LECs and IXCs agreed to the appropriateness of this methodology. Again, no party
received in this Stipulation everything that it wanted. The Stipulation represented the compromise,
and as such, the methodology, while perhaps imperfect, is workable, and we believe, accomplishes
the Commission's goals for the time being.
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Finally, AT&T complained that the $0.005 per-minute charge for non-access costs is arbitrary
and incomplete. The Commission finds, however, that the $0.005 per minute charge represented a
compromise between the LECs and the interexchange carriers; in other words, this was another case
inwhich no party received all that it wanted. For example, there was evidence that Southern Bell's
non-access costs are lower than the $0.005 per minute additive; other parties, including AT&T, may
have higher non-access costs. The record, however, is not clear in this regard. Nevertheless, the
parties, including two IXCs, negotiated this amount to cover non-access costs, an amount that the
Commission finds to be reasonable,

Based, therefore, upon the record as a whole, the Commission concludes that AT&T's concerns
with respect to the Stipulation are unfounded and that the Proposed Stipulation and Agreement isin
the public interest and should be approved as set out above.

Accordingly, LECs accruing access charge reductions in a deferred account pursuant to the
Commission’s January 4, 1995, Order in these dockets should immediately disburse such funds to
their recipients with interest of 10% from September 1, 1994 until the date refund is made.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 2

All of the parties addressed the resale issue, and from the prefiled testimony; as well as the
additional testimony adduced at the hearing, it is clear that there is no uniformity or clarity in even
defining resale, much less in developing the terms and conditions that would govern such resale, For
example, at one end of the continuum, MCI's witness discussed resale in the context of a retailer such
as MCI purchasing service from a wholesaler, such as an LEC, adding billing and collection service,
and then selling directly to the consumer. AT&T's witness, on the other hand, described resale as an
IXC "utilizing the flat rate option (of an LEC) to terminate traffic of their own services ...." What
emerges from this discussion is that there is no easy answer with respect to resale of DRP/DAP
services. The Commission is aware, of course, that the General Assembly recently enacted House
Bill 161, authorizing local exchange and exchange access competition, and that one of the issues that
the Commission is to address is the resale of local service. That consideration necessarily subsumes
the resale of DRP/DAP services and provides a better vehicle for making the determinations
necessary to adequately address this complex issue. Accordingly, the Commission concludes that,
based upon the record now before it, the better course with respect to the issue-of resale of
DRP/DAP services is to defer consideration of this issue until the implementation of Iocal exchange
and exchange access competition and the development of rules concerning that competition.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 3

The record reflects that the Stipulation provides for a $21.4 million annual access revenue
reduction by the LECs signing the Stipulation. In return, the signatory interexchange companies
agreed not to initiate additional proceedings asking for a general switched access reduction with
regard to the LECs contributing to the aforementioned access revenue reductions before January 1,
1996.

Theoretically, a flow through of these reductions will occur depending upon the extent of
competition and the choice an IXC makes in flowing the access charge reduction through in terms
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of charging end users lower prices for existing services, introducing new services, investing in
switching capacity, upgraded technology or expanded transmission capacity, or some combination
thereof,

Competitive market pressures, which exist in all aspects of the telecommunications industry,
should sufficiently guide the IXCs in determining the best combination of investments, prices and
innovations. While the Commission will not mandate that the IXCs flow through the access charge
reductions to consumers, the Commission certainly expects and strongly urges that the IXCs flow
through the access charge reductions, or a significant part thereof, to their customers.

IT IS, THEREFORE, ORDERED.as follows:-

1. That the Proposed Stipulation and Agreement be found to be in the public interest and
be continued on an interim basis pending further Order.

2. That LECs accruing access charge reductions in a deferred account pursuant to the
Commission’s January 4, 1995, Order in these dockets disburse such funds to their recipients with
interest of 10% from September 1, 1994, until the date the refund is made.

3 That the issue of resale of DRP/DAP services be deferred pending proceedings including the
larger issue of resale of Jocal exchange and exchange access services arising out of the passage of
Ratified House Bill 161 by the General Assembly during the 1995 legislative session.

ISSUED BY ORDER OF THE COMMISSION,

This the 30th day of June 1995.

NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Gail Lambert Mount, Deputy Clerk

Errata Order (6-30-95)

DOCKET NO. P-100, SUB 127

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Petition of MEBTEL, Inc., for ) ORDER AMENDING
Revision of Commission Rule R9-4(d) )  RULER9-4(d)

BY THE COMMISSION: On February 10, 1994, MEBTEL Inc. (formerly Mebane Home
Telephone Company) petitioned the Commission for revision of Commission Rule R9-4(d) to replace
outdated terminology and to revise the standard of eligibility for application of that rule, Specifically,
MEBTEL requested that the Commission revise Rule R9-4(d) to provide that any telephone utility
with up to 12,500 total access lines (instead of 4,000 total stations in service as the rule presently
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provides) may either submit cost data regarding new or changed rates or adopt a rate already filed
by another local exchange company in North Carolina, The current Rule R9-4(d) reads as follows:

(d) Cost Study Data, -- Full cost data (2 copies) shall be submitted for each new or
changed rate by any telephone utility with total stations in service in excess of 4,000. If full
cost data is not available, explanation should be given including the available data, the reason
full data is not available and on what information the proposed rates are based.

Any telephone utility with less than 4,000 total stations in servicé shall submit cost data or
file a rate already on file by some other company in North Carolina. Should the latter choice
be made, explanation shall be included as to the name of the company from whom the rates
were copied and the tariff section, sheet and item number of the other company's tariff.

Supporting data and/or explanations of how dollar amounts appearing on cost studies were
obtained shall be included.

In its Petition, MEBTEL stated that it believed that the purpose for which Rule R9-4 was
apparently drafted is no longer being served. MEBTEL suggested that by revising this rule to utilize
an access line standard and increasing the company size criteria to a point that will spare small local
exchange companies (LECs) the expense of preparing cost studies, the Commission can effectively
streamline a small facet of the regulatory process in a fashion which benefits the small LECs, their
customers and the regulatory authorities.

MEBTEL stated that, without the requested revision of Rule R9-4(d), small LECs will face
customer demand for increased service offerings while continuing to be burdened by the demands of
supplying cost data eachtime a new service feature or option s offered. As an example; MEBTEL
stated it will be installing a new switch in the near future which will allow the Company to offer a
number of new service features and options to its customers, MEBTEL's consuitant, Arthur
Anderson & Company, has informed MEBTEL that the cost of preparing the cost study for providing
just one of the service options, Centrex, will be between $40,000 and $50,000. MEBTEL stated the
cost savings which it would realize if it could adopt rates already approved by this Commission for
other LECs for new features and options would benefit both the Company and its customers.

MEBTEL requested that the Commission revise its Rule R9-4(d) to provide as follows:

On February 23, 1994, an Order was issued making all LECs regulated by this Commission, the
Public Staff, and the Attorney General parties to this docket and requiring all parties desiring to
comment on MEBTEL's petition to do so no later than Friday, March 25, 1994.

On March 15, 1994, the Carolina Utility Customers Association, Inc, (CUCA) requested an order
permitting it to intervene and participate in this proceeding.

Conunents were received from: Ellerbe Telephone Company (Ellerbe); GTE South Incorporated
and Contel of North Carolina d/b/a GTE North Carolina (GTE); Lexington Telephone Company
(Lexington); North State Telephone Company (North State); Randolph Telephone Company
(Randolph) and AT&T Comrnunications of the Southern States, Inc. (AT&T).
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The Public Staff, Attorney General and CUCA did not file comments.

Summary of Comments

Ellerbe/Randolph.: Supports MEBTEL's Petition.

GTE. Believes that the intent of MEBTEL's proposed changes are clearly in the public interest
but encourages the Commission to view the changes to Rule R9-4(d) in the context of all LECs
within North Carolina, not just those companies that have under 12,500 access lines.. Also, GTE
suggested that the intent of Rule R9-4(d) can be developed in order to differentiate between cost
studies for new products and cost studies for existing products while recognizing the dynamics of the
technological evolution and its impact on the regulatory process. GTE submitted a proposed Rule
R9-4(d) which incorporated its suggestions.

Lexington. Supports MEBTEL's request but believes the total access line standard of eligibility
in Rule R9-4(d) should be increased to 40,000 access lines, a mid-point difference between the access
line count of the largest and smallest independently-owned commercial telephone companies in North
Carolina. Lexington believes that this change would return Rule R9-4(d) to its original intent of
sparing small local exchange companies the enormous expenses of submitting full cost data for each
new or changed tariff rate.

North State, Recommends the Commission offer relaxation of the tariffing requirements as
requested by MEBTEL and further explore the possibilities of developing a similar form of relief for
certain new and advanced services for all LECs. The Commission should have the authority to grant
approval of "streamlined" tariff filings to expedite new services and/or permit the LECs to meet
critical time frames in competitive situations.

AT&T. Stated it does not oppose modifying the Rule to apply the exemption to LECs whose
access lines do not exceed 12,500, provided this change does not extend the exemption to companies
not covered under the existing "4,000 stations" standard. Moreover, if a LEC is a subsidiary or
affiliate of a holding company that has other subsidiaries or affiliates operating in North Carolina, then
the total access lines of all such subsidiaries or affiliates should be counted in determining whether
the 12,500 threshold has been exceeded. AT&T stated that this procedure assures that the exemption
is limited in its application to "small" LECs. In the event the Commission allows a LEC to exercise
the option under the Rule to adopt a cost-supported rate of another LEC (other than for access lines,
basic local service rates and other non-cost based rates), the adopting LEC should be required to
provide the range of rates other LECs charge for the service and an explanation of why a particular
rate was chosen instead of the others. According to AT&T, this requirement achieves two important
goals. First, it supports the smaller LECs' objective of avoiding the expense of developing specific
full cost data, and second, the Commission assures itself and North Carolina consumers that a sound
rationale has been employed by every LEC prior to submitting a request for new or changed rates.

On April 7, 1994 Reply Comments of MEBTEL were filed in response to comments filed by
AT&T. MEBTEL contended that access rates are not at issue in this docket and that the linkage
AT&T proposed between reduced access rates and the availability of the streamlined regulatory
exemption which MEBTEL seeks for small companies is totally inappropriate. MEBTEL also

168



GENERAL ORDERS - TELEPHONE

pointed that as a practical matter all of the small LECs who would be entitled to the optional
exemption contemplated by MEBTEL's proposed revision of Rule R9-4 do riot have cost based
access rates. The small LECs either concur in an average schedule tariff for access rates or their
access rates are residually priced based on depooling.

WHEREUPON, the Commission reaches the following
CONCLUSIONS

Rule R9-4 is the Commission Rule under which telephone companies operating in North Carolina
file telephone tariffs and maps. Rule 9-4(d) is the subsection of that Rule which addresses cost study
data. MEBTEL's Petition requested only two changes to the Rule: 1) that the current Janguage of
"total stations" be changed to "access lines,” and, 2) that the "4,000 stations in service" be changed
to "12,500 access lines.

After careful consideration of the filings in this docket, the Commission believes that MEBTEL's
proposed changes in Rule R9-4(d) have merit. The "station count™ language is certainly outdated,
and, given that this Rule was adopted in the 1970s, the standard of eligibility for application of that
rule is also unrealistic. MEBTEL is very convincing in its Petition that such changes would be in both
the company’s and the customers' best interests.

The Commission further agrees with MEBTEL that companies with access lines of 12,500 or less
is the appropriate standard. The Commission disagrees with Lexington's proposed "40,000" access
line number because a company with 40,000 access lines should not be considered a "small" company
in this context.

Moreover, the Commission does not believe it would be appropriate at this time to promulgate
an “"expansion” of the Rule suggested by GTE, North State and AT&T.

The Commission therefore believes that Rule R9-4(d) should be amended essentially as proposed
by MEBTEL in Rule R9-4(d) as MEBTEL has proposed.

IT IS, THEREFORE, ORDERED that Commission Rule R9-4(d) be amended to read as follows:

(d) Cost Study Data. -- Full cost data (2 copies) shall be submitted for each new or
changed rate by any telephone utility with more than 12,500 access lines. If full cost data is
not available, explanation should be given including the available data, the reason full data
is not available and on what information the proposed rates are based.

Any telephone utility with 12,500 or fewer access lines in service shall submit cost data or
file a rate already on file by some other company in North Carolina. Should the latter choice
be made, explanation shall be included as to the name of the company from whom the rates
were copied and the tariff section, sheet and item number of the other company's tariff.
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Supporting data and/or explanations of how dollar amounts appearing on cost studies were
obtained shall be included.

ISSUED BY ORDER OF THE COMMISSION.
This the 21st day of April 1994,

NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S, Thigpen, Chief Clerk

DOCKET NO. P-100, SUB 129

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Tariff Filings'Concerning the North ) ORDER ALLOWING
Carolina Information Highway ) PERMANENT TARIFFS
HEARD IN:  Dobbs Building, Raleigh, North Carolina 27626-0520 on January 10, 1995, at 9:30
am.
BEFORE: Judge Hugh A. Wells, Presiding; Commissioners William W. Redman, Charles H.

Hughes, Laurence A. Cobb, Allyson K. Duncan, Judy Hunt, and Ralph Hunt
APPEARANCES:
For Southern Bell Telephone & Telegraph Company:
A. S. Povall, Jr., and Leon H. Lee, Jr., Southern Bell Telephone and Telegraph
Company, 1012 Southern National Center, Post Office Box 30188, Qrarutte,
North Carolina 28230

Jerry W. Amos, 230 Elm Street, Post Office Box 787, Greensboro, North Carolina
27402

For Carolina Telephone and Telegraph Company and Central Telephone Company:
Jack H. Derrick, Senior Attorney, Carolina Telephone and Telegraph Company,
Central Telephone Company, 14111 Capital Boulevard, Wake Forest, North
Carolina 27587

For GTE South, Inc.:

Joe W. Foster, GTE South Incorporated, Post Office Box 110, MC 7, Tampa,
Florida 33601
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For Carolina Utility-Customers Association:

Sam J. Ervin, IV, Byrd, Byrd, Ervin, Whisnant, McMahon & Ervin, P.A., Post
Office Drawer 1269, Morganton, North Carolina 28680-1269

For the Using and Consuming Public:

Antoinette R, Wike, Chief Counsel, Public Staff --North Carolina Utilities
Commission, Post Office Box 29520, Raleigh, North Carolina 27626-0520

Karen E. Long, Assistant Attorney General, North Carolina Department of Justice,
Post Office Box 629, Raleigh, North Carolina 27602

BY THE COMMISSION: This matter arose with the filing by Southern Bell Telephone and
Telegraph Company (Southern Bell), Carolina Telephone and Telegraph Company (Carolina), and
GTE South {(GTE) (collectively, the LECs) of certain special service arrangements (SSAs) relating
to the North Carolina Information Highway (NCIH). Central Telephone Company (Central) filed
tariffs concurring in Carolina's rates, and North State Telephone Company (North State) filed tariffs
concurring in Southern Bell's rates. On August 16, 1994, the Commission entered an order allowing
these SSAs to become effective pursuant to G.S. 62-134(b) on an interim basis. AT&T Communica-
tions of the Southern States, Inc. (AT&T), also filed an SSA relating to the NCIH, and on August
22, 1994, the Commission issued an order allowing this tariff to become effective on an interim basis.
By order issued August 23, 1994, the Commission scheduled a hearing to consider the rates contained
in the tariffs and other issues related to the NCIH. By further order issued October 18, 1994, the
hearing was rescheduled to the time and place shown above.

The parties presented the testimony of the following witnesses:

Sonthern Bell - Mark E. Williams, M.D., a physician at the University of North Carolina School
of Medicine; Robert S. Brinson, Assistant Secretary for Management, the North Carolina Department
of Correction; Donita Robinson, mathematics instructor at the North Carolina School of Science and
Mathematics; William L. Smith, Vice President of a Broadband Business Unit, BeliSouth
Telecommunications, Inc.; F. Robert Flood, Jr., Staff Manager in the Pricing Organization, BellSouth
Telecommunications, Inc.; and Robert G. McKnight, Manager - Economic Analysis, BellSouth
Telecommunications, Inc. In addition, Southern Bell offered as a late-filed exhibit a copy of the
Vendor Cost Review of the NCIH conducted by Deloitte & Touche.

Carolina/Central - Marcus H. Potter, III, Regulatory Affairs Manager, Sprint Mid-Atlantic
Telecom, and Jon R. Hamn, Manager of Broadband Networks, Sprint Mid-Atlantic Telecom.

GTE South - Douglas E. Wellemeyer, Manager - South Area Pricing and Tariffs for GTE
Telephone Operations.

Public Staff - Millard N. Carpenter, ITI, Engineer, Communications Division, Public Staff.
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Based on the evidence adduced at the hearing and the entire record in this matter, the
Commission makes the following

FINDINGS OF FACT"

1. The NCIH is a broadband network that uses fiber optic cable, Synchronous Optical
Network (SONET) transmission equipment, and Asynchronous Transfer Mode (ATM) switching
equipment deployed by the LECs to provide data, video, and imaging communications among
multiple sites throughout the state. The technology used in providing the NCIH is not generally
deployed in the public network today.

2, The SSAs that are the subject of this proceeding are offered pursuant to agreements
between the NCIH providers and the North Carolina State Government - Office of State Controller
(NCSG - OSC). The service periods begin in the third quarter of 1994 and last approximately ten
years. More than 3,000 sites may be installed during this period. Each party has the right to
renegotiate the rates and charges contained in the SSAs during the third quarter of 1996 and every
two years thereafter.

3.  The SSAsare restricted to the use of NCSG and authorized users as defined by state law.
The LECs have committed to file general tariff offerings as early as possible in 1995.

4, Costs associated with providing the NCIH to NCSG were determined through the use of
the same cost methodology that is used by the LECs for other SSAs and: general tariff offerings.
These costs depend upon equipment prices in later years as well as on numbers and locations of sites,
usage levels, and the demand for similar services from a growing variety of users.

5. Because the NCIH is new, there is limited experience upon which to base a judgment
about the demand for the service over the ten-year contract period.

6. The LECs have made reasonable assumptions about future costs and forecasts of demand
in developing the costs of providing the NCIH.

7. Pricing for the portion of the NCIH provided by the LECS uses an "A + (B * X) rate
structure. "A" is the network access rate element, which covers the loop fiber between the sites and
the ATM switches and the associated switch terminations; it is both distance and usage insensitive.
"B" is the network usage rate element, which covers the intraLATA facilities, switching, and network
control functions; it is also distance insensitive. "X" is total amount of usage to be billed. All of the
rates were developed to recover the costs for NCSG's portion of the NCIH over the ten-year contract
period and provide some contribution.

8. InterLATA facilities for NCSG's portion of the NCIH are provided by AT&T. Pricing
these facilities is based on a fixed monthly rate for each site.

9. The pricing for the SSAs is reasonably structured to minimize negative impacts of demand
fluctuations, protect the general body of ratepayers, promote parity between urban and rural sites,
and encourage the development of new applications.
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10.  The cost and pricing methodologies used in developing the SSAs for the NCIH have been
reviewed independently by the Public Staff and the accounting firn' of Deloitte & Touche and found
to be reasonable.

Whereupon, the Commission reaches the following
CONCLUSIONS

Given the uncertainties associated with providing a service as innovative and potentially far-
reaching as the NCIH, the Commission concludes that the LECs have done a reasonable job of
determining the costs and developing the prices for the SSAs, The Commission therefore concludes
that it is reasonable to allow their SSAs to continue in effect as permanent offerings until the third
quarter of 1996, when the rates are subject to renegotiation under the agreements with NCSG - OSC.

The local exchange companies should be required to make filings at least 90 days before September
1, 1996, either supporting continuation of the existing rates or justifying any changes.

AT&T's rates are also subject to renegotiation every two years. Because AT&T is not required
to justify its rates, however, the Commission concludes that its tariffs should be allowed to continue
in effect as permanent offerings until a change is requested by AT&T.

IT IS, THEREFORE, ORDERED as follows:

1. That the interim status of the LECs' tariffs for the provision of the NCIH be removed, and
the tariffs be allowed to continue in effect as permanent offerings until further order of the
Commission.

2. That the LECs make filings at least 90 days before September 1, 1996, either supporting
the continuation of the existing rates or justifying any changes.

3. That the interim status of AT&T's tariffs for the provision of the NCIH be removed, and
the tariffs be allowed to continue in effect on a permanent basis until a change is requested by AT&T.

ISSUED BY ORDER OF THE COMMISSION.
This the 21st day of March 1995.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk
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DOCKET NO. W-100, SUB 5

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
An Act to Modify the Bond Requirements )  ORDER AMENDING BOND RULES
for a Public Utility Providing Water or )  R7-37 AND R10-24 AND ADOPTING
Sewer Services ) THEM AS INTERIM RULES

BY THE COMMISSION: On April 10, 1995, the General Assembly of North Carolina, during
the 1995 Session, ratified Chapter 28--Senate Bill 207 entitled--An Act to Modify the Bond
Requirements for Public Utilities Providing Water or Sewer Services as Recommended by the Joint
Legislative Utility Review Committee. SenateBill 207 addresses, through changes in G. S. 62-110.3,
three essential issues:

(1)  Removal of the cap on the maximum amount that can be required for a bond;

(2)  Requires that the Commission consider and make specific findings in setting the amount
of the bond; and

(3)  Addresses the extension of service into contiguous territory and how the requirements
are affected by such an extension.

G. S. 62-110.3 governs the bond requirements for water and sewer companies. Subsection (a)
of this statute has been modified by Senate Bill 207, to remove the $200,000 cap on the maximum
amount water or sewer utility companies can provide as sufficient surety when approved by the North
Carolina Utilities Commission (NCUC or Commission) for the issuance of a Certificate of Public
Convenience and Necessity. Further modification of subsection (a) requires the Commission to

consider and make appropriate findings as to the following;

(1)  Whether the applicant holds other water or sewer franchises in this State, and if so, its
record of operation,

(2)  The number of customers the applicant now serves and proposes to serve,

(3)  The likelihood of future expansion needs of the service,

(4)  Iftheapplicant is acquiring an existing company, the condition and type of the equipment,
and

(5)  Any other relevant factors, including the design of the system.

Subsection (b) of G. S. 62-110.3 has been completely modified to read as follows:

(b) Notwithstanding the provisions of G.S. 62-110(a) and subsection (a) of this section,
no water or sewer utility shall extend service into territory contiguous to that already
occupied without first having advised the Commission of such proposed extension. Upon
notification, the Commission shall require the utility to furnish an appropriate bond, taking
into consideration both the original service area and the proposed extension. This subsection
shall apply to all service areas of water and sewer utilities without regard to the daily
issuance of the franchise.
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The remainder of G. S. 62-110.3, to wit: subsections (c), (d) and (e) remain unchanged.
WHEREUPON, the Commission reaches the following:
CONCLUSIONS

The Commission concludes that its bond rules, R7-37 and R10-24, should be amended in
accordance with the changes brought about as a result of the General Assembly of North Carolina’s
ratification of Senate Bill 207 entitled an Act to Modify the Bond Requirements for Public Utilities
Providing Water or Sewer Services as Recommended by the Joint Legislative Utility Review
Committee. An outline ofthe proposed changes to bond rules R7-37 and R10-24, as recommended
by the Commission’s Legal Staff, is appended hereto as Attachment A.

In subsection (a) of these rules, language has been added covering a water or sewer utility
company’s extension of service into territory contiguous to that already occupied. Subsection (c) of
the rules now has additiona! lJanguage which addresses a requirement for the Commission to consider
and make appropriate findings in six (6) specific areas when setting the amount of the bond.

Finally, the last paragraph of subsection (c) of Rules R7-37 and R10-34 reflects a change in the
language by deleting all reference to the maximum amount of $200,000 for the bond. In order to
provide the necessary financial responsibility acceptable to the Commission, a bond for a water or
sewer utility company cannot be less than $10,000. Consequently, as a result of the $200,000 cap
on the maximum amount allowed for a bond having been removed by the modification to G. S. 62-
110.3, there is no maximum amount for such abond. The remainder of the subsections in bond rules
R7-37 and R10-24, to wit: subsections (d), (€), (f) and (g) remain unchanged.

The Commission finds good cause to enter an Order amending bond rules R7-37 and R10-24 and
adopting the changes as Interim rules. The Commission shall allow thirty (30) days from the date of
the issuance of this Order for comments from water and sewer companies to be filed, in this-docket,
conceming the modification of these rules. If there are no adverse comments, as determined by the
Commission, within thirty (30) days of the issuance of this Order, the Interim rules as adopted will
become the Commission’s final formal rules for R7-37 and R10-24.

IT IS, THEREFORE, ORDERED as follows:

1. That Rules R7-37 and R10-24, Bonds, appended hereto as Attachment A, are hereby
adopted by the Commission as Interim rules, effective as of the date of this Order.

2. That the Chief Clerk of the Commission shall cause this Order to be mailed to all water
and sewer services having Certificates of Public Convenience and Necessity granted by the
Commission.

3. That all water and sewer companies who have been granted Certificates of Public

Convenience and Necessity and who are in receipt of this Order may file comments with the Chief
Clerk of the Commission within thirty (30) days following the issuance of this Order.
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4. That the revised rules, appended hereto as Attachment A, shall become the final formal
rules of the Commission regarding Bond rules R7-37 and R10-24 immediately upon the expiration
of thirty (30) days following the issuance of this Order, unless there are adverse comments, deemed
as such by the Commission, filed with the Chief Clerk of the Commission prior to the conclusion of
the thirty (30) day perod.

ISSUED BY ORDER OF THE COMMISSION.

This the 3rd day of May 1995.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL). Geneva 8. Thigpen, Chief Clerk
APPENDIX A
BOND RULEMAKING

Rule R7-37. Bonds.
Rule R10-24. Bonds.

(a) Except as provided in paragraph (g) {¥), before a temporary operating authority: or a certificate

the company must furnish a bond to the
.3. The comp y shall ensure that the bond is renewed as
necessary to maintain it in contmuous force in conformity to the rules herein.

(b) The form of the bond shall be as in the Appendix to this Chapter.

(c) The amount of the bond shall be set by the Commission on the basis of evidence presented
during the application proceeding. In the case of a no-protest application proceeding, the amount of
the bond shall be based on information in the application. In the event that the pames cannot agree

i hall b ed
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amount, not Iess than ten thousand dollars ($10, 000), sufficient to provide ﬁnancxal responsibility in
a manner acceptable to the Commission.

(d) The bond may be secured by the joinder of a commercial bonding company or other surety
acceptable to the Commission. Anacceptable surety is anindividual or corporation with a net worth,
not including the value of the utility, of at least twenty (20) times the amount of the bond or five
hundred thousand dollars ($§500.000), whichever is less. The net worth of proposed surety must be
demonstrated by the annual filing with the Commission of an audited financial statement.

(e)  The bond may also be secured by posting with the Commission cash or securities
acceptable to the Commission at least equal in value to the amount of bond. If the aggregate value
of the securities posted declines below the amount required to guarantee the full bond, the utility shall
make any additional deposits necessary to guarantee the bond, If the aggregate value of the securities
posted increases above the amount required to guarantee the bond, the utility may withdraw securities
as long as the aggregate value remains at least equal to the amount required.

Acceptable securities are:

(1) Otligations of the United States of America

(2) Obligations of the State of North Carolina

(3) Certificates of deposit drawn on and accepted by commercial banks and savings and loan
associations incorporated in the state of North Carolina.

(4) Such other evidence of financial responsibility deemed acceptable to the Commission.
If the utility proposes to post evidence of financial responsibility other than that permitted
in (1), (2), and (3) above, a hearing will be held to determine if the form of the proposed
security serves the public interest and if the amount of the bond proposed by the utility
should be higher due to its lack of liquidity. At this hearing the burden of proof will be
on the utility to show that the proposed security under subparagraph (4) and the proposed
amount of the bond will be in the public interest,

(f) If a utility subject to the Commission's jurisdiction is operating without a franchise and either
(1) it applies for a franchise, or

(2) the Commission asserts jurisdiction over it, the utility shall satisfy the bonding requirement.
If the Commission finds that such a utility cannot meet that requirement, it may grant the utility
temporary operating aunthority for a reasonable period of time until it can transfer the system or
post the bond. If after the expiration of the time period the company has neither posted the bond
nor transferred the system, the Commission may seek fines and penalties under G.S. 62-310.

(8) The company shall attach a separate notarized statement to its annual report which is due

on or before April 30th of each year stating the amount ofthe bond, whether the bond is still in effect,
and the date of next renewal,
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DOCKET NO. W-100, SUB 5

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
An Act to Modify the Bond Requirements ) ERRATA ORDER AMENDING BOND
for a Public Utility Providing Water or ) RULES R7-37 AND R10-24 AND
Sewer Services ) ADOPTING THEM AS INTERIM RULES

BY THE COMMISSION: On May 3, 1995, an Order was issued in this docket amending bond
rules R7-37 and R10-24 and adopting them as interim rules. Attached to this Order was Appendix
A which set out rules R7-37 and R10-24 in their entirety.

It should be noted, in this docket, that an Order Promulgating Rules Changes and Forms for
Water or Sewer Bonds Secured by Nonperpetual Irrevocable Letters of Credits or Nonperpetual
Commercial Surety Bonds, was issued by the Commission on July 19, 1994, which previously
amended Subsection (d) of rules R7-37 and R10-24 as well as Subsection (e)(4) of Rules R7-37 and
R10-24. Subsection (d) ofbond rules R7-37 and R-24, contained in Appendix A, which was attached
to the May 3, 1995, Order Amending Bond Rules R7-37 and R10-24 and Adopting Them as Intesim
Rules should have read as follows:

(d)  Thebond may be secured by the joinder of a commercial bonding company or other
surety acceptable to the Commission. An acceptable surety is an individual or corporation
with a net worth, not including the value of the utility, of at least twenty (20) times the
amount of the bond or five fundred thousand dollars ($500,000), whichever is less. The net
worth of a proposed surety must be demonstrated by the annual filing with the Commission
of an audited financial statement. Where a utility proposes to secure its bond by means of
a commercial surety bond of nonperpetual duration issued by a corporate surety, the bond
and commercial surety bond must specify that (a) if, for any reason, the surety bond is not
to be renewed upon its expiration, the financial institution shall, at least 60 days prior to the
expiration date of the surety bond, provide written notification by means of certified mail,
return receipt requested, to the Chief Clerk of the North Carolina Utilities Commission, Post
Office Box 29510, Raleigh, North Carolina 27626-0510, and United Carolina Bank, Trust
Group, 3605 Glenwood Avenue, Raleigh, North Carolina 27612-4936, that the surety bond
will not be renewed beyond the then current maturity date for an additional period, (b) failure
to renew the surety bond shall, without the necessity of the Commission being required to
hold a hearing or appoint an emergency operator, allow the Commission to convert the
surety bond to cash and deposit said cash proceeds with the administrator of the Commis-
sion’s bonding program, and (c) the cash proceeds from the converted surety bond shall be
used to post a cash bond on behalf of the utility pursuant to section (e)(3) of this rule.

Subsection (e)(4) of bond rules R7-37 and R10-24, contained in Appgndix A, of the above-
referenced Orderissued on May 3, 1995, has been amended as well and should have read as follows:

(e)(4) Irrevocable letters of credit issued by financial institutions acceptable to the
Commission. If the irrevocable letter of credit is nonperpetual in duration, the bond and
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letter of credit must specify that (a) if, for any reason, the irrevocable letter of credit is not
to be renewed upon its expiration, the financial institution shall, at least 60 days prior to the
expiration date of the irrevocable letter of credit, provide written notification by means of
certified mail, return receipt requested, to the Chief Clerk of the North Carolina Utilities
Commission, Post Office Box 29510, Raleigh, North Carolina 27626-0520, and United
Carolina Bank, Trust Group, 3605 Glenwood Avenue, Raleigh, North Carolina 27612-
4936, that the irrevocable letter of credit will not be renewed beyond the then current
maturity date for an additional period, (b) failure to renew the irrevocable letter of credit
shall, without the necessity of the Commission being required to hold a hearing or appoint
an emergency operator, allow the Commission to convert the irrevocable letter of credit to
cash and deposit said cash proceeds with the administrator of the Commission’s bonding
program, and (c) the cash proceeds from the converted irrevocable letter of credit shall be
used to post a cash bond on behalf of the utility pursuant to section (€)(3) of this-rule.

The Commission finds good cause to enter an Errata Order correcting Appendix A and indicating -
amendments previously made to Subsections (d) and (e)(4) of Rules R7-37 and R10-24 by the
Commission Order Promulgating Rule Changes dated July 19, 1994. (See Attached).

IT IS, THEREFORE, ORDERED as follows:

1. That the Chief Clerk of the Commission shall cause this Order to be mailed to all water
and sewer companies having Certificates of Public Convenience and Necessity as granted by the
Commission.

2, That this Errata Order correcting Appendix A and indicating previous amendments to
Subsections (d) and (e)(4) of bond rules R7-37 and R10-24, contained in attached Appendix A of the
Order Amending Bond Rules R7-37 and R10-24 and Adopting Them as Interim Rules dated May 3,
1995, does not effect any of the decretal paragraphs as set out in said Order of May 3, 1995, in this
docket.

ISSUED BY ORDER OF THE COMMISSION.
This the 4th day of May 1995.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk

APPENDIX A
BOND RULEMAKING

Rule R7-37. Bonds.
Rule R10-24. Bonds.

(a) Except as provided in paragraph (9] ?ﬁ before a temporary operating authonty; or a certificate
of convenience and necessity is granted to a water or sewer utility company o )

the compgﬁy must furnish a bond to the
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Commission as required by G.S. 62-110.3. The company shall ensure that the bond is renewed as
necessary to maintain it in continuons force in conformity to the rules herein.

(b) The form of the bond shall be as in the Appendix to this Chapter.

(c) The amount of the bond shall be set by the Commission on the basis of evidence presented
during the application proceeding. In the case of a no-protest application proceeding, the amount of
the bond shall be based'on mformatlon in the application. In the event that the partles cannot ot agree

The-amount-of The bond shall be at-teast-ten-thousand-dottars {$16;606);-or-in-an-amount-above ten
thousand-dottars-($16;8060);-but -not-more-than-two-hondred-thousand -dottars-($266;006) in an
amount, not less than ten thousand dollars ($10,000), sufficient to provide financial responsibility in
a manner acceptable to the Commission.

Rules should have read as follows:

(d) The bond may be secured by the joinder of a commercial bonding company or other surety
acceptable to the Commission. An acceptable surety is an individual or corporation with a net worth,
not including the value of the utility, of at least twenty (20) times the amount of the bond or five
hundred thousand dollars ($500,000), whichever is less. The net worth of a proposed surety must
be demonstrated by the annual filing with the Commission of an audited financial statement. Where
a utility proposes to secure its bond by means of a commercial surety bond of nonperpetual duration
issued by a corporate surety, the bond and commercial surety bond must specify that (a) if, for any
reason, the surety bond is not to be renewed upon its expiration, the financial institution shall, at least
60 days prior to the expiration date of the surety bond, provide written notification by means of
certified mail, return receipt requested, to the Chief Clerk of the North Carolina Utilities Commission,
Post Office Box 29510, Raleigh, North Carolina 27626-0510, and United Carolina Bank, Trust
Group, 3605 Glenwood Avenue, Raleigh, North Carolina 27612-4936, that the surety bond will not
be renewed beyond the then current maturity date for an additional period, (b) failure to renew the
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surety bond shall, without the necessity of the Commission being required to hold a hearing or
appoint an emergency operator, allow the Commission'to convert the surety bond to cash and deposit
said cash proceeds with the administrator of the Commission’s bonding program, and (c) the cash
proceeds from the converted surety bond shall be used to post a cash bond on behalf of the utility
pursuant to section (e)(3) of this rule.

(e) The bond may also be secured by posting with the Commission cash or securities acceptable
to the Commission at least equal in value to the amount of bond. If the aggregate value of the
securities posted declines below the amount required to guarantee the full bond, the utility shall make
any additional deposits necessary to guarantee the bond, If the aggregate value of the securities
posted increases above the amount required to guarantee the bond, the utility may withdraw securities
as long as the aggregate value remains at least equal to the amount required.

Acceptable securities are:

(1) Otligations of the United States of America

(2) Obligations of the State of North Carolina

(3) Certificates of deposit drawn on and accepted by commercial banks and savings and loan
associations incorporated in the state of North Carolina.

(4) Irrevocable letters of credit issued by financial institutions acceptable to the Commission.
If theimrevocable letter of credit is nonperpetual in duration, the bond and letter of credit
must specify that (a) if, for any reason, the irrevocable letter of credit is not to be renewed
upon its expiration, the financial institution shall, at least 60 days prior to the expiration
date of'the irrevocable letter of credit, provide written notification by means of certified
mail, return receipt requested, to the Chief Clerk of the North Carolina Utilities
Commission, Post Office Box 29510, Raleigh, North Carolina 27626-0520, and United
Carolina Bank, Trust Group, 3605 Glenwood Avenue, Raleigh, North Carolina 27612-
4936, that the irrevocable letter of credit will not be renewed beyond the then current
maturity date for an additional period, (b) failure to renew the irrevocable letter of credit
shall, without the necessity of the Commission being required to hold a hearing or appoint
an emergency operator, allow the Commission to convert the irrevocable letter of credit
to cash and deposit said cash proceeds with the administrator of the Commission’s
bonding program, and (c) the cash proceeds from the converted irrevocable letter of
credit shall be used to post a cash bond on behalf of the utility pursuant to section (€)(3)
of this rule.

(5) Such other eyidence of financial responsibility deemed acceptable to the Commission.
If the utility proposes to post evidence of financial responsibility other than that permitted
in (1), (2), and (3) above, a hearing will be held to determine if the form of the proposed
security serves the public interest and if the amount of the bond proposed by the utility
should be higher due to its lack of liquidity. At this hearing the burden of proof will be
on the utility to show that the proposed security under subparagraph (4) and the proposed
amount of the bond will be in the public interest.

(f) Ifa utility subject to the Commission's jurisdiction is operating without a franchise and either
(1) it applies for a franchise, or
(2) the Commission asserts jurisdiction over it, the utility shall satisfy the bonding requirement.
If the Commission finds that such a utility cannot meet that requirement, it may grant the utility
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temporary operating authority for a reasonable period of time until it can transfer the system or
post the bond. If after the expiration of the time period the company has neither posted the bond
nor transferred the system, the Commission may seek fines and penalties under G.S.62-310.

(g) The company shall attach a separate notarized statement to its annual report which is due on

orbefore April 30th of each year stating the amount of the bond, whether the bond is still in effect,
and the date of next renewal.

DOCKET NO. W-100, SUB 5

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
An Act to Modify the Bond Requirements )  ORDER AMENDING
for a Public Utility Providing Water or )  RULES R7-37(e)(5) AND R10-24(e)(5)
Sewer Services )

BY THE COMMISSION: On July 19, 1994, the Commission entered an Order in this docket
promulgating certain rule changes and forms for water or sewer bonds secured by nonperpetual
irrevocable letters of credit or nonperpetual commercial surety bonds. In addition, certain other
amendments to Rules R7-37 and R10-24 have been adopted by the Commission subsequent to the
Order of July 19, 1994. In reviewing the rules in question, the Commission has discovered that
additional rule changes are necessary in order to conform subsections (e)(5) of the two rules in
question to the changes previously adopted by the Order of July 19, 1994. That being the case, the
Commission finds good cause to amend Rules R7-37(e)(5) and R10-24(e)(S) to read as follows:

(5)  Such other evidence of financial responsibility deemed acceptable to the Commission.
If the utility proposes to post evidence of financial responsibility other than that permitted
in (1), (2),-and (3); {4j above, a hearing will be held to determine if the form of the
proposed security serves the public interest and if the amount of the bond proposed by
the utility should be higher due to its lack of liquidity. At this hearing, the burden of
proof will be on the utility to show that the proposed security under subparagraph (4}{5}
and the proposed amount of the bond will be in the public interest.

IT IS, THEREFORE, ORDERED as follows:
1. That Rules R7-37(e)(5) and R10-24(e)(5) be, and the same are hereby, amended as set

forth above and that current versions of Rules R7-37 and R10-24 reflecting all amendments adopted
by the Commission to date are attached hereto as Appendix A.
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2. That the Chief Clerk shall mail a copy of this Order to each water and sewer public utility
certificated in North Carolina.

ISSUED BY ORDER OF THE COMMISSION.
This the 23rd day of May 1995.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk

APPENDIX A
BOND RULEMAKING

Rule R7-37. Bonds.
Rule R10-24, Bonds,

(a) Except as provided in paragraph (f), before temporary operating authority, or a certificate of
convenience and necessity is granted to a water or sewer utility company, or before a water or sewer
utility company extends service into territory contiguous to that already occupied, without regard to
the.date of the issuance of the existing franchise, the company must furnish a bond to the Commission
as required by G.S. 62-110.3. The company shall ensure that the bond is renewed as necessary to
maintain it in continuous force in conformity to the rules herein.

(b) The form of the bond shall be as in the Appendix to this Chapter.

(c) The amount of the bond shall be set by the Commission on the basis of evidence presented
during the application proceeding. In the case of a no-protest application proceeding, the amount of
the bond shall be based on informnation in the application. In the event that the parties cannot agree
on the appropriate amount, the issue shall be referred to the Commission for final decision. In setting
the amount of a bond, the Commission shall consider and make appropriate findings as to the
following:

(1)  Whether the applicant holds other water or sewer franchises in this State, and if so
its record of operation,

(2)  The number of customers the applicant now serves and proposes to serve;
(3)  The likelihood of future expansion needs of the service,

(4)  Ifthe applicant is acquiring an existing company, the age, condition and type of the
equipment,

(5)  Any other relevant factors, including the design of the system, and

(6) - In the case of a contiguous extension, both the original service area and the proposed
extension,
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The bond shell be in an amount, not less than ten thousand dollars ($10,000), sufficient to provide
financial responsibility in a manner acceptable to the Commission.

(d) The bond may be secured by the joinder of a commercial bonding company or other surety
acceptable to the Commission. An acceptable surety is an individual or corporation with a net worth,
not including the value of the utility, of at least twenty (20) times the amount of the bond or five
hundred thousand dollars ($500,000), whichever is less. The net worth of a proposed surety must
be demonstrated by the annual filing with the Commission of an audited financial statement. Where

" autility proposes to secure its bond by means of a commercial surety bond of nonperpetual duration
issued by a corporate surety, the bond and commercial surety bond must specify that (a) if, for any.
reason, the surety bond is not to be renewed upon its expiration, the financial institution shall, at least
60 days prior to the expiration date of the surety bond, provide written notification by means of
certified mail, return receipt requested, to the Chief Clerk ofthe North Carolina Utilities Commission,
Post Office Box 29510, Raleigh, North Carolina 27626-0510, and United Carolina Bank, Trust
Group, 3605 Glenwood Avenue, Raleigh, North Carolina 27612-4936, that the surety bond will not
be renewed beyond the then current maturity date for an additional period, (b) failure to renew the
surety bond shall, without the necessity of the Commission being required to hold a heanng or
appoint an emergency.operator, allow the Commission to convert the surety bond to cash and deposit
said cash proceeds with the administrator of the Commission’s bonding program, and (c) the cash
proceeds from the converted surety bond shall be used to post.a cash bond on behalf of the utility
pursuant to section (e)(3) of this rule.

(e) The bond may also be secured by posting with the Commission cash or securities acceptable
to the Commission at least equal in value to the amount of bond. If the aggregate value of the
securities posted declines below the amount required to guarantee the full bond, the utility shall make
any additional deposits necessary to guarantee the bond. If the aggregate value of the securities
posted increases above the amount required to guarantee the bond, the utility may withdraw securities
as long as the aggregate value remains at least equal to the amount required.

Acceptable securities are:

(1) Obligations of the United States of America

(2) Obligations of the State of North Carolina

(3) Certificates of deposit drawn on and accepted by commercial banks and savings and loan
associations incorporated in the State of North Carolina

(4) Irrevocable letters of credit issued by financial institutions acceptable to the Comsmission.
Ifthe irrevocable letter of credit is nonperpetual in duration, the bond and letter of credit
must specify that (a) if, for any reason, the irrevocable letter of credit is not to be renewed
upon its expiration, the financial institution shall, at least 60 days prior to the expiration
date of the irrevocable letter of credit, provide written notification by means of certified
mail, return receipt requested, to the Chief Clerk of the North Carolina Utilities
Commission, Post Office Box 29510, Raleigh, North Carolina 27626-0520, and United
Carolina Bank, Trust Group, 3605 Glenwood Avenue, Raleigh, North Carolina 27612-
4936, that the irrevocable letter of credit will not be renewed beyond the then current
maturity date for an additional period, (b) failure to renew the irrevocable letter of credit
shall, without the necessity of the Commission being required to hold a hearing or appoint
an emergency operator, allow the Commission to convert the irrevocable letter of credit
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to cash and deposit said cash proceeds with the administrator of the Commission’s
bonding program, and (c) the cash proceeds from the converted irrevocable letter of
credit shall be used to post a cash bond on behalf of the utility pursuant to section (e)(3)
of this rule.

(5) Such other evidence of financial responsibility deemed acceptable to the Commission.
If the utility proposes to post evidence of financial responsibility other than that permitted
in (1), (2), (3), and (4) above, a hearing will be held to determine if the form of the
proposed security serves the public interest and if the amount of the bond proposed by
the utility should be higher due to its lack of liquidity. At this hearing, the burden of
proof will be on the utility to showthat the proposed security under subparagraph (5) and
the proposed amount of the bond will be in the public interest.

(f) Ifa utility subject to-the Commission's jurisdiction is operating without a franchise and either
(1) it applies for a franchise, or
(2) the Commission asserts jurisdiction over it, the utility shall satisfy the bonding requirement.
If the Commission finds that such a utility cannot meet that requirement, it may grant the utility
temporary operating authority for a reasonable period of time until it can transfer the system or
post thebond. If after the expiration of the time period the company has neither posted the tond
nor transferred the system, the Commission may seek fines and penalties under G.S. 62-310.

(8) The company shall attach a separate notarized statement to its annual report which is due on

or before April 30th of each year stating the amount of the bond, whether the bond is still in effect,
and the date of next renewal.

DOCKET NO. W-100, SUB 17

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Rulemaking Proceeding to Implement Rules )
Govemning Applications and Procedures ) ORDER ADOPTING RULES
for Water and Sewer Certificates and ) R7-38 AND R10-25 AND
Transfers and Extension.into Contiguous ) NEW AND REVISED
Areas ) APPLICATION FORMS

BY THE COMMISSION: On September 18, 1991, the Public Staff petitioned the
Commission to institute a rulemaking proceeding to require the filing of notice by water and sewer
companies prior to the acquisition, construction or operation of water and sewer facilities in areas
contiguous to existing service areas, to modify the present form, Application for Certificate of Public
Convenience and Necessity and for Approval of Rates, for water and sewer companies to require
original cost information of all applicants, and to otherwise clarify and simplify that form.
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In support of its petition, the Public Staff stated the following;

1. Utilities are able to expand operations into contiguous territories without notification
to the Commission and Public Staff.

2. Regulatory oversight is hampered by lack of notification.

3. Potential contributions in aid of construction (CIAC) associated with the extension and
the amount of bond posted by the utility are items of concem.

4. G.S. 62-22 mandates coordination between the Commission and the Department of
Revenue for the purpose of furnishing "advice and information as to the value of
properties of public utilities..."

5. Accurate and current information regarding the utility's service area would be valuable
in resolving complaints and investigations.

The Public Staff recommended changes to several of the Commission's applications and annual
reports and proposed new rules and forms for contiguous extensions.

G.S. 62-110(a) specifies that "... no public utility shall hereafter begin the construction or
operation of any public utility plant or system or acquire ownership or control thereof, either directly
or indirectly, without first obtaining from the Commission a certificate that public convenience and
necessity requires, or will require, such construction, acquisition, or operation.”

On October 18, 1991, the Commission issued a Notice of Rulemaking in this docket. The
Commission stated that it was of the opinion that it should institute a rulemaking proceeding to adopt
rules for the orderly and timely handling and resolution of applications for water and sewer
certificates and transfers pursuant to G.S. 62-110 and G.S. 62-111. Other matters to be considered
in the rulemaking were the requirements of the applications, data, exhibits, the time periods for
investigation and recommendation by the Public Staff, and the service of public notice and the
scheduling of the hearings.

The Commission stated in its Order that a major policy consideration in this rulemaling is to
balance the needs of the Commission and the Public Staff for adequate information and investigation
with the utilities' need for a timely resolution of the application. Another policy consideration noted
in the Order was to more fully conform the Commission's procedures with the procedures and
regulations of other State agencies that regulate water.and sewer companies.

The Order also stated that the parties to this proceeding could suggest additional matters to be
addressed in this rulemaking. The Public Staff, Attomey General, other State agencies and interested
persons, and all water and sewer companies regulated by the Commission were invited to file a
proposed rule or rules and/or comnents addressing the manner in which applications filed under G.S.
62-110 and G.S. 62-111 should be processed by the Commission.
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On December 20, 1991, Wally Venrick with the North Carolina Department of Environment,
Health, and Natural Resources (DEHNR) sent a memo to Andy Lee of the Public Staff requesting
that a statement reflecting the statutory requirements of various Articles of the North Carolina
General Statutes be included in Proposed Rules R7-38(a) and R10-25(a).

On December 20, 1991, the Attorney General filed comments in regard to the rulemaking
proceeding. The Attomey General concurred with the Public Staff in the view that with respect to
contiguous extensions, prior notification isimperative if the Commission is to continue its supervision
of these regulated water and sewer utilities. The Attorney General suggested that "written notice in
a form approved by the Commission" be added to both Proposed Rules R7-38(a) and R10-25(a) as
shown in its comments, Items Nos. 5 and 5(a).

On December 23, 1991, the Commission granted Carolina Water Service, Inc: of North Carolina
(CWS) an extension of time to and including Friday, January 17, 1992, in which to file a proposed
rule or rules in this docket. Other parties desiring to file comments to the proposed rules of CWS
were allowed to do so on or before Friday, February 14; 1992.

On January 22, 1992, the Commission issued an Order Granting Further Extension of Time to
the parties.

On February 5, 1992, Heater Utilities, Inc. (Heater) filed its comments. With regard to proposed
contiguous extension Rules R7-38 and R10-25, Heater commented that a 30-day advance notice
requirement is unnecessary in addressing the concerns expressed by the Public Staff, and that more
complete and accurate information can be provided after the extension is made. Heater also attached
aproposed notification form which was significantly simplified from the Public Staff's proposed form.
Heater stated that its proposed form should provide the information necessary to satisfy the Public
Staff's expressed concemns regarding the amount of bond, CIAC, tax value of property, and current
information regarding the extent of the service area.

On February 19, 1992, the Commission granted CWS a further extension of time to and including
Wednesday, February 26, 1992, in which to file a proposed rule or rules in this docket. Other parties
desiring to file comments to the proposed rules of CWS were allowed to do so on or before March
13, 1992.

On February 28, 1992, CWS filed its comments in response to the Commission's Notice of
Rulemaking in this docket. CWS commented on the procedures to reduce the discriminatory and
unreasonable time delays that are experienced under the existing procedures. Comments included
standard timetables, provision of all necessary information, and the establishment of guidelines as to
what constitutes a significant protest. Applications for rate increases, significance of documents
attached to applications, temporary operating authority, CIAC tax, bond requirements, Commission
Agenda Conferences, the use of transfer proceedings to punish the seller, and many other areas were
commented upon by CWS. CWS stated in its comments that there is currently no clear definition of
the term "contiguous." A proposal to define contiguous as two or more areas that will be provided
the same service(s) and either share a common boundary or are separated by a non-serviceable area
(i.e., road, park, etc.) was offered by CWS.
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OnMarch 13, 1992, Mid South Water Systems, Inc. (Mid South) filed its comments on proposed
contiguous extension rules and on comments of other parties. Mid South stated that it generally
agrees with the substantive comments filed herein by Heater insofar as they go. Mid South feels that
the Commission should focus its energies and attention upon (1) any underlying policy questions
which may arise with respect to a given franchise application, (2) questions of the fitness of the
applicant to provide the services for which application is made and (3) whatever conflicts may arise
between competing utility companies with respect to a given proposed service area.

On November 24, 1992, the Attorney General filed a Motion Inviting Proposed Rules. The
Attorney General stated that the comments of the parties did not make specific proposals to address
all the issues raised. According to the Attorney General, the issues to be addressed in this rulemaking
fall into four categories: rules proposed by the Public Staff to monitor contiguous extensions of
service and forms for various filings; the need for coordination with other state and local agencies;
the need for procedural timetables in franchise and transfer proceedings; and the need to study and
develop requirements for contractual arrangements between utilities and developers, customers, or
transferees. The Attorney General asked the Commission to request proposed rules concerning
applications and proceedings for water and sewer certificates and transfers and extensions into
contiguous areas. WHEREUPON, the Commission reaches the following

CONCLUSIONS

The Commission concludes that rules should be adopted to deal with extensions of water and
sewer systems into contiguous territories pursuant to the "contiguous” proviso.of G.S. 62-110. In
the past, such extensions have often been made without notice to, or review by, the Commission.
Defining the scope of the "contiguous" proviso is not easy since the circumstances and geography of
each situation will differ. However, the Commission can provide certain guidelines. All extensions
ofutility plant into new areas not covered by the utility's present franchise should be brought to the
Commission's attention by either an application for a certificate of public convenience and necessity
or a notification of contiguous extension. Since the purpose of G.S. 62-110 is to provide for an
orderly extension of utility plant, the "contiguous” proviso, which is an exception to the certificate
requirement, should be narrowly and conservatively interpreted. A contiguous extension should be
into territory immediately adjacent to territory already occupied by the utility. In order to be
immediately adjacent, the territory of the contiguous extension should share a significant common
boundary line. There may be a geographic feature such as a roadway or stream along this boundary,
but there must not be intervening land or a substantial body of water. The territory of the contiguous
extension must be immediately adjacent to territory that is already occupied by the utility. A water
or sewer company occupies a territory by the presence of its plant in the territory. A contiguous
extension may not be made across unoccupied territory that will not be served by the extension,
whether franchised to the utility or not.

In addition to adopting Rules R7-38 and R10-25 regarding contiguous extensions, which are

appended hereto as Attachment A, the Commission has also adopted a new application form entitled
"Notification of Intention to Begin Operations in Area Contiguous to Present Service Area”. A copy
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of this new application form is appended hereto as Attachment B. Furthermore, in an effort to reflect
current procedures, the Commission has also included as part of this docket other revised forms,
These forms include the revised applications for rate increases, certificates, transfers, and
discontinuances for water and sewer companies. These forms are attached to this Order as
Attachments C, D, E, and F, respectively.

There have been comments filed in this docket that the Commission procedures for certificates
and transfers are subject to unreasonable delay and are cumbersome. The Commission has carefully
reviewed its practices related to the processing of certificate and transfer applications and has
determined that the Commission and Public Staff have streamlined their procedures in these matters,
Consequently, the Commission finds no need at this time to adopt formal rules establishing timetables
for the processing of applications.

IT IS, THEREFORE, ORDERED as follows:

1. That Rules R7-38 and R10-25, Notification of Contiguous Extension, attached hereto as
Attachment A, are hereby adopted by this Commission, effective with the date of this Order.

2. That the new application form for Notification of Intention to Begin Operations in Area
Contiguous to Present Service Area, attached hereto as Attachment B, is hereby adopted by this
Commission, effective with the date of this Order.

3. That the revised application forms are hereby adopted by this: Commission, effective with the
date of this Order. These forms include the following:

Application for Rate Increase

- Application for Certificate of Public Convenience and Necessity and for Approval of
Rates

- Application for Transfer of Public Utility Franchise and for Approval of Rates
- Application for Authority to Discontinue Public Utility Service
These forms are shown as Attachments C, D, E, and F, respectively,
4. That all parties to this proceeding shall receive a copy of the Order and all accompanying
attachments. Utilities who are not party to this proceeding shall receive a copy of the Order along

with Attachments AandB. Other Attachments C, D, E, and F shall be mailed to intérested parties
upon request.

ISSUED BY ORDER OF THE COMMISSION.
This the 28th day of February 1995.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk
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(For a Copy of Attachment B see Official Copy of Order in Chief Clerk's Office.)

ATTACHMENT A

Rule R7-38. Notification of Contiguous Extension.

(@)

()

At least 30 days prior to constructing, acquiring, or beginning the operation of any public
utility plant or equipment capable of providing water utility service to customers in
territory contiguous to that already occupied, for which, by virtue of its contiguity, no
certificate of public convenience and necessity is required, a public utility shall provide
written notice to the Commissionof its intention to construct, acquire, or begin operation
of such plant. The notice shall be in a form approved by the Commission and shall
identify the area to be served by the extension.

For purposes of this Rule, the phrase “territory contiguous to that already occupied™ shall
mean territory that is immediately adjacent. In order to-be immediately adjacent, the
territory must share a significant common boundary line with that already occupied.
There may be a geographic feature such as aroadway or stream along this boundary line,
but there must not be any intervening land or any substantial body of water. The territory
must be immediately adjacent to territory that is already.occupied by the water utility.
A water utility occupies a territory by the presence of its plant in the territory. A
contiguous extension may not be made across unoccupied territory that will not be served
by the extension, whether franchised to the utility or not.

Rule R10-25. Notification of Contiguous Extension.

@

®)

At least 30 days prior to constructing, acquining, or beginning the operation of any public
utility plant or equipment capable of providing sewer utility service to customers in
territory contiguous to that already occupied, for which, by virtue of its contiguity, no
certificate of public convenience and necessity is required, a public utility shall provide
written notice to the Commission of its intention to construct, acquire, or begin operation
of such plant. The notice shall be in a form approved by the Commission and shall
identify the area to be served by the extension.

For purpose of this Rule, the phrase “térritory contiguous to that already occupied” shall
mean territory that is immediately adjacent. In order to be immediately adjacent, the
territory must share a significant common boundary line with that already occupied.
There may be a geographic feature such as a roadway or stream along this boundary line,
but there must not be any intervening land or any substanial body of water. The territory
must be immediately adjacent to territory that is already occupied by the sewer utility.
A sewer utility occupies a territory by the presence of its plant in the territory. A
contiguous extension may not be made across unoccupied territory that will not be served
by the extension, whether franchised to the utility or not.
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DOCKET NO. E-7, SUB 474
DOCKET NO. EC-10, SUB 37
DOCKET NO. E-13, SUB 151

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Mrs. Delora Dennis, Route 2, Box 478, Brevard, North
Carolina, 28712 and Other Customers of Haywood Electric
Membership Corporation,
Complainants

V.

Duke Power Company and Haywood Electric Membership

Corporation,
Respondents
and ORDER DEFERRING
FINAL DECISION
Mr. Thomas W. McGohey and Other Customers of Haywood AND REQUIRING
Electric Membership Corporation, 505 Connestee Trail, ADDITIONAL
Brevard, North Carolina 28712 PROGRESS REPORTS

Complainants
V.

Duke Power Company and Haywood Electric Membership
Corporation,
Respondents

and
Mrs. Carmeletta Moses, Route 68, Box 326, Tuckasegee,
North Carolina 28783,
Complainant
v.
Duke Power Company and Haywood Electric Membership

Corporation,
Respondents

e N N N o o e e e N N N N N N N s e N N N N N N N S N N N N N N N N

HEARD IN: Brevard College Auditorium, 400 North Broad Street, Brevard, North Carolina, on
April 18, 1995, and in Commission Hearing Room 2115, Dobbs Building, 430
North Salisbury Street, Raleigh, North Carolina, on May 19, 1995
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BEFORE: Commissioner William W. Redman, Jr., ' Presiding; and Commissioners
Charles H. Hughes and Laurence A. Cobb

APPEARANCES:
For Haywood Electric Membership Corporation;

Jerry W. Amos, Attomey at Law, Amos & Jeffries, L.L.P., Post Office Box 787,
Greensboro, North Carolina 27402

" For North Carolina Electric Membership Corporation:

Thomas K. Augtin, Associate General Counsel, North Carolina Electric Membership
Corporation, Post Office Box 27306, Raleigh, North Carolina 27611

For Duke Power Company:

William Larry Porter, Deputy General Counsel, Duke Power Company, 422 South
Church Street, Charlotte, North Carolina 28242-0001

For Nantahala Power & Light Company:

Edward S. Finley, Jr., Attorney at Law, Hunton & Williams, Post Office Box 109,
Raleigh, North Carolina 27612-0109

For the Complainants, Delora Dennis, Thomas W. McGohey, and Other Customers Of
Haywood Electric Membership Corporation:

Sam J. Ervin IV, Byrd, Byrd, Ervin, Whisnant, McMahon & Ervin, P.A.,, One
Northsquare, Post Office Drawer 1269, Morganton, North Carolina 28680-1269

For the Public Staff:

Victoria O. Hauser, and A.W. Turner, Staff Attorneys, Public Staff, North Carolina
Utilities Commission, Post Office Box 29520, Raleigh, North Carolina 27626-0520

BY THE COMMISSION: On October 4, 1992, the North Carolina Utilities Commission entered
an Order in these dockets ruling on formal complaints filed against Haywood Electric Membership
Corporation (Haywood or Cooperative) by certain ctistomers. As a part of that Order, the
Commission concluded that these dockets should remain open for at least two years in order to
monitor the effectiveness of Haywood's two-year improvement program for addressing and resolving
the customer complaints testified to in this proceeding. The Commission stated that it would
schedule another public hearing in Brevard approximately one year after the date of the Order to
receive testimony from Haywood and its customers as to the effectiveness of Haywood's efforts to
resolve customer complaints.
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By Order dated September 21, 1993, the Commission scheduled a public hearing on October 28
and 29, 1993, in Brevard, North Carolina.

On February 22, 1994, the Commission issued its Order Providing Further Time to Resolve
Customer Complaints and Requiring Additional Progress Reports, in which it stated that further
public hearings would be scheduled in Brevard approximately one year after the date of the Order to
receive testimony from Haywood and from Haywood's customers regarding the Construction Work
Plan and service improvements as well as other issues raised therein.

On February 23, 1995, the Commission issued an Order scheduling a public hearing on April 18,
1995, in Brevard, North Carolina. The February 23, 1995 Order directed Haywood and other formal
parties to file direct testimony on March 31, 1995, and directed Haywood to file rebuttal testimony
on April 7, 1995.

By Order dated March 28, 1995, the Commission granted an extension of time to file direct and
rebuttal testimony to April 4, 1995, and April 11, 1995, respectively, upon motion of Complainants
Delora Dennis and Thomas McGohey.

North Carolina Electric Membership Corporation (NCEMC) prefiled the testimony of Gregory
L. Booth, P.E., the President of Booth & Associates, Inc., regarding the economic impact on
Haywood and the NCEMC and its other members of any potential reassignment of portions of
Haywood's service territory. On April 12, 1995, and April 17, 1995, the Public Staff and the
Complainants, respectively, filed motions to strike the prefiled testimony of Mr. Booth for being
irrelevant and immatenial to any issue legitimately before the Commission at the current hearing. On
April 13, 1995, the NCEMC filed a response in opposition to the Public Staff's motion. At the
hearing on April 18, 1995, in Brevard, the Commission granted the motions to strike the prefiled
testimony of NCEMC witness Booth for the reasons generally given by the Public Staff and the
Complainants.

On April 10, 1995, Haywood filed a motion to strike certain specified portions of the testimony
prefiled by Complainant Thomas W. McGohey. In the altemnative, Haywood requested an extension
of time to prefile rebuttal testimony if its motion to strike should be denied by the Commission. The
Complainants filed a response in opposition to Haywood's motion on April 17, 1995. At the hearing
on April 18, 1995, in Brevard, the Commission found good cause to strike only the portion of
Complainant McGohey's testimony that was hearsay and consists of the two sentences set forth
between lines 2 and 6 on page 3 of that testimony. The remainder of Haywood's motion was denied,
and the testimony in question was to be given the appropriate weight by the Commission.

In Haywood's April 10, 1995 motion to strike, it also requested that the testimony of E.L. Ayers
be stricken. Due to the fact that the Complainants withdrew this testimony, this matter became moot.
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The matter came on for public hearing at the appointed time and place. At the outset of the
hearing, the NCEMC made an offer of proof of the testimony of Gregory L. Booth in order to
preserve its position that the transfer of any Haywood customers would violate the Supremacy Clause
of the United States Constitution. Haywood joined in the motion. The offer of proof was accepted
without objection.

Public witness testimony was presented by A. L. Juergens, Joe W. Midkiff, and Arthur J. Weber.
In addition, testimony was presented by Complainant Thomas H. McGohey and by Mr. Thomas
Henry, a member of Haywood's Board of Directors. This testimony is summarized below.

Following the lunch recess of the April 18, 1995 hearing, Haywood and the NCEMC made an
oral motion to continue the hearing and reconvene it in Raleigh at a later date in order to provide
Haywood time to address certain issues raised in the hearing. The Commission found good cause to
continue the hearing and to reconvene the hearing in Raleigh on May 19, 1995.

By Order of April 20, 1995, Haywood was required to file rebuttal testimony on May 4, 1995.

The hearing reconvened at the scheduled time and place. Larry Clark, a member of Haywood's
Board of Directors, and Jack Goodman, Executive Vice President and General Manager of Haywood,
testified on behalf of Haywood. This testimony is also summarized below.

Based upon the evidence introduced at the hearings and the entire record in this matter, the
Commission now makes the following

FINDINGS OF FACT

1. Haywood is an electric membership corporation established pursuant to Chapter 117 of
the General Statues of North Carolina, Haywood provides electric service in portions of
Buncombe, Haywood, Jackson, Macon, and Transylvania Counties in North Carolina;
portions of Rabun County, Georgia; and portions of Oconee County, South Carolina.
The bulk of Haywood's electric service is provided in Haywood and Transylvania
Counties.

2, Haywood is subject to the jurisdiction of the North Carolina Utilities Commission
pursuant to G.S. 62-110.2(d)(2), which gives the Commission the authority to reassign
electric service territories from one supplier to another upon a finding that the electric
service provided by that supplier to one or more of its customers is or will.be inadequate
or undependable or that the rates, conditions of service, or service regulations, as applied
to that consumer, are unreasonably discriminatory.
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CP&L, Duke, and Nantahala are engaged in the generation, transmission, and distribution
of electric power to the general public for compensation in North Carolina. They are
public utilities as defined by G.S. 62-3(23)(a)(1) and are electric suppliers as defined in
G.S. 62-110.2(a)(3). The Commission has jurisdiction over the provision of electric
power service by these utilities in order to meet the reasonable needs of electric
consumers and has jurisdiction over the subject matter of the complaints.

The Complainants are Haywood member-owners who reside in Transylvania County,
North Carolina, and other portions of Haywood's service territory. As Haywood
member-owners, the Complainants have standing under G.S. 62-110.2(d)(2) to seek
reassignment to another electric supplierin the event that the service which they receive
from Haywood is inadequate or undependable or that Haywood's rates, conditions of
service or service regulations, as applied to them, are unreasonably discriminatory.

This proceeding is properly before the Commission on the petition of certain Haywood
member-owners for reassignment to another electric supplier on the grounds that the
electric service they receive from Haywood is inadequate and undependable and that
Haywood's conditions of service and service regulations, as applied to them, are
unreasonably discriminatory.

The Commission found in the Orderentered in these dockets on October 5, 1992, that
the service which the Complainants received from Haywood was inadequate,
nndependable, and unreasonably discriminatory. The Commission also found that
transferral of the M-B Industries plants from Haywood to Duke would relieve the load
on the “troubled Quebec substation.” For that reason, the Commission held that
responsibility for providing electric utility service to M-B Industries,. Haywood’s largest
customer, should be transferred from Haywood to Duke Power:Company. The
Commission further held that no other customers or service territory should be reassigned
at that time in order to allow Haywood the opportunity to undertake the improvements
to its facilities outlined in its revised Construction Work Plan. Therefore, the
Commission decided in the October 5, 1992 Order to retain jurisdiction over the above-
-captioned proceeding and to periodically review of the quality of the service received by
Haywood's member-owners before entering a final Order deciding the issues raised in the
initial complaints. . On appeal, the North Carolina Court of Appeals held that the
Comunission erred in transferring the facilities of M-B Industries from Haywood to Duke
and remanded the case for entry of an Order vacating that portion of the October 5, 1992
Order. In re Dennis v. Duke Power Company 114 N.C. App. 272 (1994). M-B
Industries, Duke, Nantahala, and the Public Staff subsequently filed certiorari petitions
seeking review of the Court of Appeals’ decision by the North Carolina Supreme Court.
The Supreme Court allowed those certiorari petitions and heard oral arguments on April
13, 1995, but, to date, has not entered an opinion in the matter.

The Commission found in the Order entered in these dockets on February 22, 1994, that
the quality of the service which Haywood provided to its member-owners in Transylvania
County had improved, but not to the extent necessary to cause the Commission to cease
its overnight duties. The Commission also found that a number of Haywood's corporate
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practices, including its refusal to release its membership list to interested member-owners,
limitations upon the ability of member-owners to obtain copies of the minutes of meetings
of Haywood's Board of Directors, limitations upon the ability of member-owners to
attend meetings of Haywood's Board of Directors, and the under representation of
Transylvania County on Haywood's Board of Directors, were "troubling.” The
Commission decided in the Order of February 22, 1994, to retain jurisdiction over the
above-captioned proceeding, to require Haywood to continue to make improvements in
the quality of electric service provided to its Transylvania County member-owners, and
to schedule a further hearing to receive additional testimony concerning the quality of
service rendered to Haywood's member-owners before terminating its supervision of
Haywood's operations.

Haywood reported voltage readings in reports to the Commission filed on April 5, 1994,
July 5, 1994, October 5, 1994 and January 5, 1995. Haywood’s readings show that
subsequent to the Commission's February 22, 1994 Order, no primary line voltage
exceeded 126 volts. Haywood is now operating its voltage regulators on a narrow band
width of 123 to 125 volts. The voltage. levels recorded at various locations on the
Haywood system have generally been within appropriate limits since the entry of the
February 22, 1994 Order. The level of outages across the Haywood system has also
improved on a system wide basis.

Haywood asserted in prior hearings that its power suppliers, primarily Duke and
Nantahala, were responsible for the level of outages experienced by its Transylvania
County member-owners. These complaints were determined not to be well-founded in
the October 5, 1992 Order. However, Haywood's bulk power suppliers have acted to
improve the facilities used to serve Haywood's member-owners since the entry of the
October 5, 1992 Order.

Haywood completed the bulk of the work to be performed under the revised 1991-1993
Construction Work Plan by late-1993, subject to modifications that accommodated
Duke’s new Rich Mountain substation,

Haywood's Construction Work Plan provides for 11 major construction projects at a total
projected cost of approximately $1.4 million. The status of these projects is as follows:

a. An additional source of power to the Cashiers Metering Point has been completed and
is in service;

b. The project to replace 4.4 miles of copper distribution system in the Bald Creek area
of Haywood County is scheduled to begin in the Fall of 1995 after the farmers gather
their crops;

c. The conversion of 1.4 miles of copper single-phase distribution lines to three-phase

aluminum distribution lines in the North Hominy Area of Haywood County has been
completed and is in service;
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d. The replacement of .6 miles of copper distribution system in the Oak Park
Development in Haywood County has been completed and is in service;

e. The backfeed from the Rosman Metering Point to Connestee Falls was rendered
unnecessary as a result of the construction of a substation at Rich Mountain by Duke;

f. The replacement of a three-phase copper distribution line with a three-phase
aluminum line in the Rosman area of Transylvania County has been completed and is
in service;

g. The proposed backfeed to the Frozen Creek area of Transylvania County has been
rendered unnecessary as a result of another circuit being used for that purpose; and

h. The replacement of approximately 3 miles of underground cable in Connestee Falls
has been completed and is in service.

Although not a part of the original Construction Work Plan, Haywood is currently
replacing another 3.5 miles of underground cable in the Connestee Falls area.

Several of the projects listed in Haywood’s Construction Work Plan were undertaken
specifically to address the past disparity in service between Transylvania County and
Haywood’s other service areas. These projects include the replacement of a three-phase
copper distribution line with a three-phase aluminum line in the Rosman area, the
connection with the Duke Rich Mountain Substation to improve service to Connestee
Falls, and the replacement of underground cable in Connestee Falls. In addition,
Haywood installed SCADA (supervisory control and data acquisition) in the Quebec
Substation allowing Haywood to continuously monitor the Quebec Substation and
immediately respond to any problems. Haywood has changed its procedures to enable
it to provide quicker connections to new members. Haywood has implemented
procedures to provide better grounding of its system and, therefore, better protection to
consumers from damages caused by lightning.

The Commission commented adversely upon Haywood's decentralized mandgement
philosophy in the October 5, 1992 Order. After the initial hearings held in this
proceeding, Haywood replaced its Executive Vice President and General Manager and
employed Mr. Ayers to fill that position. Mr. Ayers implemented a top-down
management style which he contended would -produce improvements in the service
rendered to Haywood's Transylvania County member-owners. After Mr. Ayers retired
in 1994, the Cooperative employed Mr. Goodman as interim Executive Vice President
and General Manager. At the hearing on May 19, 1995, Mr. Goodman testified that he
had accepted permanent employment with Haywood. Mr. Goodman prefers a
decentralized management style which places responsibility for Haywood's operations at
the lowest possible Jevel. The management style favored by Mr. Goodman is similar to
the approach which was in place at the time the deficiencies in the quality of Haywood's
service became an issue herein.
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Haywood's Board of Directors refused to release the Cooperative's membership list to
Ms. Dennis and Mr. McGohey prior to the 1994 directors' election. Although Haywood
said it is reconsidering its policy conceming the release of its membership list to member-
owners such as Ms, Dennis and Mr. McGohey, Haywood has not adopted any resolution
expressing an intent to change its existing information release policy or agreed to release
a copy oflits membership list to Ms. Dennis and Mr. McGohey without being ordered to
do so by the Superior Court of Haywood County.

Haywood currently has a written policy that limits attendance at meetings of its Board of
Directors to three member-owners. Haywood has indicated that it will act to facilitate
more communication between the Board of Directors and the Cooperative's member-
owners.

Since the Febmary 22, 1994 Order, Haywood has changed the districts from which
members of its Board of Directors are elected. Approximately one-third of Haywood's
member-owners live in Transylvania County. Prior to the adoption of this redistricting
proposal, only one Transylvania County resident was eligible for election to Haywood's
Board of Directors. The redistricting proposal adopted by Haywood's Board of Directors
placed a portion of the Cooperative's Transylvania County service territory in a.district
consisting of part of Haywood's Transylvania County service territory and all of
Haywood's Jackson County service territory and placed the remainder of its Transylvania
County member-owners in a district consisting of a portion of the Cooperative's
Transylvania County service territory. Haywood's Board of Directors rejected a proposal
toincrease the size of the Board in order to ensure that Haywood's Transylvania County
member-owners represented one-third of the Board. Six of Haywood’s nine directors
have been replaced since the filing of the original complaints in this proceeding.

DISCUSSION OF EVIDENCE

The Commission has previously summarized the testimony received at the hearings held prior to
the Orders entered in these dockets on October 5, 1992, and February 22, 1994. The testimony
received at the hearings held in the above-captioned proceeding on April 18, 1995, and May 19,
1995, is summarized as follows:

1.

AL Juergens. Witness Juergens testified that he had been a Haywood customer for
seventeen years; that his "experience regarding electric service has been very
satisfactory;" and that he did not believe that CP&L or Duke could "improve on thé
service provided by Haywood" given "the unusual storms and difficult area . . . served by"
Haywood. According to witness Juergens, "[oJur power company is administered by
good management" and "[t]he staff is always showing an interest in supplying good
service." After describing a number of measures which he had taken to ensure that he did
not waste electricity, witness Juergens. reaffirmed his support for Haywood's
management.

Joe W. Midkiff. Witness Midkiff has been a customer of Haywood since purchasing a
house in Rosman in 1986. According to witness Midkiff, "at that timie, even at the
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tracking station, we had these power surges where the" electricity "would just drop off."
According to witness Midkiff, he was "always constantly resetting the clocks." Witness
MidkifP's "biggest problem right now is all these power surges." Witness Midkiff testified
that "[e]very time you go out and come home or get up in the mornings," "you have these
blinking lights on your clocks.” Witness Midkiff testified that he had "had a lot of
problems with . . . power surges concerning [his] appliances,” that he ‘has sustained
damage to a Zenith television, that he currently kept his television unplugged, and that
he had "power surge protectors on most all [the] appliances that" he had. Witness
Midkiff testified that he owned a computer and that "as soon as [he got] finished"” using
his ¢omputer, he unplugged "it even though [he had] a power surge protector on it."
Witness Midkiff presented the Commission with a detailed history of the power surges
and outages which he had experienced at various times since October, 1993. Although
witness Midkiff felt that the deficiencies in his electric service had been fixed for some
period of time, his problems began to recur in April, 1995. Although-Haywood had
attempted to check out his complaints, "they said they found nothing wrong."

ArthurJ. Weber, Witness Weber has been a Haywood member-owner for the past five
years. According to witness Weber, "[t]here have been major changes in:so far as service
is concerned since Haywood Electric put in some new lines in Connestee Falls last year."
Witness Weber experienced "an enormous number of outages" prior to that time.
Witness Weber was a member of Haywood's nominating committee in 1994, having
served in that capacity at the recommendation of Mr. Henry.

Thomas W. McGohey, Witness McGohey testified that he had been a Haywood member-
owner since moving "to the Connestee Falls community outside Brevard on January 7,
1988." Prior to his retirement, witness McGohey spent 35 years in the employment of
Scott Paper Compary and retired as a Regional Operating Director. Witness McGohey
became "aware that there were serious difficulties with Haywood's operations after
moving to the Connestee Falls community” and had, at that time, “joined with a number
of other persons, including Delora Dennis, in an effort to obtain relief from Haywood's
poor service and high rates." Witness McGohey testified that, in his opinion, the
Haywood system should be sold to an investor-owned utility because "Haywood's rates
are unlikely to ever become competitive with those of any investor-owned utility
regardless of the quality of Haywood's management.”

The service which witness-McGohey had "received from Haywood since the October 28-29,
1993; hearing [had] declined." "Since October 29, 1993, [witness McGohey and his wife had]
experienced a number of service outages at [their] residence.” Although witness McGohey had not
"kept detailed records concerning the times when [his] electric.service [had] ‘gone out' during the last
eighteen months," he believed "that the number of outages at [his] residence [had] increased." In
addition, witness McGohey testified that he continued. "to experience blips, blinks, and other
momentary service interruptions." Witness McGohey did not "believe that the service which [he
received] from Haywood [was] adequate, particularly in view of the high rates which [he is]
compelled to pay for Haywood's services."
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Witness McGohey also testified that he and Ms. Dennis had "submitted a written request . . for
a copy of Haywood's membership list to Mr. Ayers using the form specified in Haywood's information
release policy" on June 9, 1994. Witness McGohey "specifically stated in [his] written submission
that [he] planned to use the list to solicit votes for candidates for election to the Board of Directors -
now and in the future’ and to communicate with members on issues concerning Haywood EMC. "
Witness McGohey "received a one sentence letter from Mr. Ayers denying [his] request dated June
22,1994." According to witness McGohey, "the Board refused to grant [his] request for a copy of
the membership list for the purpose of reducing the risk that candidates which [he and Ms. Dennis]
supported would defeat . . . incumbent directors" in the 1994 directors' elections and because “the
Board intended to force [him] to go to court to get a copy of Haywood's membership list, effectively
requiring [him] to incur substantial legal expenses and to experience significant delays" before
obtaining a copy of the membership list.

Witness McGobhey testified: that he had not "made any attempt in the past eighteen months to
obtain copies of Haywood's minutes." However, witness McGohey testified that "[t]he information
refease policy which Haywood adopted last year provides that "Board, Board committee and staff
committee meeting minutes will not be furnished as a whole;" however, the Cooperative will research
and furnish copies of excerpts that contain or substantially relate to the information specifically
requested.” According to witness McGohey, "Haywood's information release policy provides that
'no portion of such minutes shall be made available if it contains matters of a-confidential nature, the
release of which might subject the Cooperative to unwarranted claims or litigation or might invade
the privacy of any person.™

Witness McGohey testified that he and Ms. Dennis had "attended a meeting of Haywood's Board
which was held in the Board meeting room in the corporate offices at Waynesville." Witness
McGohey and Ms. Dennis were allowed to attend this Board meeting, during which time witness
McGohey "observed that there was plenty of :00m for more than three visitors." Witness McGohey
believed that, "with careful planning, at least three and perhaps six, additional member-owners could
be seated in the Board meeting room." Witness McGohey "saw utterly no space justification for the"
Cooperative's existing meeting attendance policy, which provides that "no member could attend a
Board meeting without advance approval” and states "that no more than three members could attend
any Board meeting," Witness McGohey was denied an opportunity to speak at the Board of
Directors meeting which he attended "because [he] had not obtained permission to speak before the
meeting."

Witness McGohey testified that, during the meeting which he and Ms. Dennis attended, Kenneth
Israel, a Haywood director who represents a district located in Haywood County (hereinafter "Mr.
Israel"), stated that "he was sick and tired of complaints from Transylvania County, that Haywood
had spenteighty percent of its maintenance resources in Transylvania County in recent years, and that
he was fed up with dealing with Transylvania County problems." According to witness McGohey,
"M. Israel delivered these comments in an angry tone of voice, leading [witness McGohey] to believe
that [Mr. Israel] had no intention of supporting meaningful action to alleviate the legitimate
complaints of Haywood's Transylvania County member-owners."

Witness McGohey had, in the past, expressed concem about Transylvania County's
underrepresentation on Haywood's Board of Directors. As a result, he and Ms. Dennis "proposed
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that three directors be elected at large from Transylvania County; that five directors be elected at
large from Haywood County; and that the remaining directors' districts remain intact." Witness
McGohey claimed that "[t]he effect of the adoption of this proposal would be to expand the total size
of Haywood's board, increasing Transylvania County's representation while eliminating any risk that
the other portion of Haywood's service territory would lose representation as a result of this
redistricting.” Before considering the suggestion advanced by Ms. Dennis and witness McGohey,
"Haywood adopted a different representation system," under which"a portion of Transylvania County
[was moved] into the Jackson County district." Witness McGohey did not believe that the Board's
redistricting proposal adequately alleviated his concerns about the undermrepresentation of
Transylvania County because "giving Transylvania County the opportunity to elect two directors is
not the same as guaranteeing that [two] Board members will come from Transylvania County" and
because "Transylvania County has approximately one-third of Haywood's member-owners [but] is
not guaranteed proportional representation on the Board.”

Witness McGobhey testified that he had been active in the election of Haywood directors during
1994, In the past, "the.election of directors [had] typically occurred in connection with the annual
membership meeting,” which was generally held in late August or early September. "Under
Haywood's nomination procedures, an official ‘slate’ of nominees is proposed by a nominating
committee chosen by incumbent Board members.” As a result of their "persistent inability to obtain
a hearing by the nominating committee," Ms. Dennis and witness McGohey had "typically been forced
to resort to the nomination of candidates by petition.” In the late spring or early summer of 1994,
witness McGohey "received a notice that Haywood's Board had voted to advance the nomination
deadline and election dates by approximately 30 days.” At the time that witness McGohey first
learned of this change in Haywood's election procedures, he and Ms. Dennis "had less than two weeks
to present nominating petitions in support of our candidates instead of the six weeks which we had
understood would be available to us." Although the new election procedures have been defended on
the grounds that they "would increase member participation,” witness McGohey doubted the validity
of this justification.

Witness McGohey testified that, after one of the candidates whom he and Ms. Dennis supported
had filed a nominating petition, that candidate had "received substantial pressure from a number of
individuals, including [the chairman of Haywood's Board], to withdraw his candidacy.” Moreover,
witness McGohey testified that "Mr. Stamey sent out a [etter which promised the member-owners
that they would receive a significant near-term rate reduction as the result of cost saving measures
instituted by NCEMC;" according to witness McGohey, "no such rate reduction [had] ever been put
into effect.”

5.  Thomas Henry Jr Witness Henry testified that he had "served on Haywood's Board for
almost two years." At the time of his initial election to Haywood's Board of Directors,
witness Henry "was a member of a group which wished to force the sale of Haywood to
an investor-owned utility” and believed "that the Lake Toxaway District had insufficient
representation on the board considering the number of customers residing in the Toxaway
District.”

At the time that witness Henry joined Haywood's Board of Directors, he "found that all members
of the board were determined to improve Haywood's service." "After serving on the board for some
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four or five months," witness Henry "began to believe that we could make more progress in
improving service to our member/customers from the inside than we could by selling Haywood to an
outsider.” Witness Henry testified that, after the approval of changes in the boundaries of the districts
from which directors were elected, he represented only 2,500 member-owners instead of the 4,000
member-owners contained in his old district. Witness Henry admitted that the Connestee Falls area
had "experienced difficulties with its electric service” in the past. However, witness Henry testified
that Haywood had "replaced three miles of cable in the Connestee Falls area with state of the art cable
and associated equipment.” Witness Henry claimed that, "[a]s a result of the improvement in service
resulting from the replacement of the first three miles of underground cable," Haywood's Board of
Directors planned "to begin [and had] started replacing another three miles around April 15."

After witness Henry began his service on the Cooperative's Board of Directors, Mr. Ayers retired
and Mr. Goodman was employed to take his place. According to witness Henry, Mr. Goodman
believed, "and the board agrees, that responsibility should be assumed at the lowest level of
supervision for such things as safety, care of equipment, attention to job, discipline, and so forth."
Witness Henry testified that there had been an "improvement in employee morale and participation
in decision making" which had “resulted in significant improvements throughout our organization and
in our ability to provide quality service to our member/customers." As a result of his belief "that
Haywood has done a commendable job of improving both its service and its relationship with its
member/customers," witness Henry believed that the Commission should discontinue its existing
supervision of Haywood's operations.

6.  Larry Clark. Witness Clark testified that he had "served on Haywood's board for
approximately four years." At the time that he was initially elected as a Haywood
director, witness Clark was dissatisfied with the response which Haywood had made to
numerous customer complaints. Witness Clark had "run for the board to see if [he] could
find out what the problem was and help to resolveit." At the time of his initial election,
Ms. Dennis and Mr. McGohey supported witness Clark's candidacy. Witness Clark
testified that "Haywood has been working extremely hard since [he had] been on the
board to improve service to and relations with our member/customers" and "that
Haywood's board of directors very much wants to improve relationships with all of [its]
members," including Mr. McGohey.

According to witness Clark, Haywood's Board of Directors had "held two lengthy meetings to
address questions raised at" the April 18, 1995, hearing. Although witness Clark recognized the
Commission's duty to "ask tough questions,” he testified that the members of Haywood's Board of
Directors "were both hurt and angry" to have their "mindset" questioned and felt that "the questions
largely ignored the substantial actions that [Haywood had] taken and the substantial results that [it
had] obtained."

Witness Clark said that the Cooperative's Board of Directors had adopted a resolution after the
April 18, 1995, hearing intended to address the concems which the Commission had expressed at that
time. In this resolution, the Board of Directors initially expressed its "appreciation to [Haywood's]
employees who have worked so hard to improve service to our member/customers" and reiterated
its intention "to continue our commitment to take whatever reasonable action may be necessary to
provide safe, reliable and non-discriminatory service to all of our members."
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Witness Clark testified that, "[d]Juring the four years that [he had] been on the board, no member
has ever-been refused permission to attend a board meeting." Although Haywood had "a written
policy that no more than three members [could] attend any board meeting," "no one on the board can
ever remember that policy being applied to deny anyone the right to attend a board meeting.” Even
so, Haywood's Board of Directors "decided to hold at least two meetings during the year at various
locations in its service territory" in order to "make it easier for some of our members to attend board
meetings if they desire to do so” and suggested that the limitation on the number of member-owners
who could attend Board of Directors' meetings would be modified. In addition, the Board of
Directors restated its "present policy of each member of the board having an advisory committee of
members for the purpose of keeping informed-on the viewpoints and concerns of the members."

Witness Clark admitted that Mr. Israel had complained about the amount of money which
Haywood had spent on service improvements in Transylvania County. Even so, witness Clark
testified that “Dr. Israel was simply expressing the views of several members on his advisory
committee who are bitterly opposed to Mr. McGohey's efforts to force the sale of the company and
who object to the time and money being expended to address the complaint of a single member."
Witness Clark testified that Haywood had "expended more time and money improving service in
Transylvania County than in other areas of [Haywood's] service area" and believed "that service in
Transylvania County is, or soon will be, up to par with other sections of our service area."

Witness Clark testified that, in an effort to remedy the under representation of Transylvania
County member-owners on Haywood's Board of Directors, “we instructed our staff to propose a
redistricting of directors that would provide as nearly equal representation as possible." The
redistricting scheme ultimately adopted by the Board of Directors used "natural breaking points on
our electric distribution facilities" “to design the districts." The new directors' districts averaged
"approximately 1,700 members per district;” "the two directors' districts in which portions of
Transylvania County are located each have approximately 2,200 members.” The Board of Directors
rejected the alternate redistricting proposal advanced by Ms. Dennis and Mr. McGohey because "[w]e
already have nine members on our board."

According to witness Clark, the Board of Directors had "directed management to develop a
procedure relating to the use of and access to our membership list that will protect the privacy of our
members and comply with all applicable laws." Witness Clark denied that the Board of Directors had
refused to provide Mr. McGohey with a copy of the membership list "based on [a] fear that he would
be able to elect directors who would force the sale of the company to an investor [owned] utility."

Witness Clark testified that the "mindset” of Haywood's management and Board was "to provide
the best service at the lowest cost to each and every one of our member/customers;" "to have the best
possible relationships with our members at all times;" "to represent all of our member/customers;"
“to make decisions based on our best judgment as to what is best for all of our member/customers;"
and "to listen to and carry on a dialogue with al! of our members.” As a result, witness Clark asked
“"the Commission to recognize the substantial progress that we have made in addressing . . . service
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issues and to express that recognition in a way that will encourage our employees to continue their
efforts to provide even better service;" "to recognize that the only fissue’ that remains in this
proceeding is truly an individual issue relating to Mr. McGohey's desire to force a sale of our
company;” "to dismiss the complaints against our company in recognition of the substantial response
we have made to the Commission's previous request;" and “to recognize that since 1991 the board
has worked very hard to improve Haywood as a whole."

7. Jack D. Goodman. Witness Goodman testified that he is the Executive Vice President
and General Manager of Haywood. According to witness Goodman, Haywood has
continued to report voltage readings to the Commission and "that subsequent to the
Commission's Order of February 22, 1994, there has not been a single instance in which
the primary line voltage exceeded 126 volts." According to witness Goodman,
"Haywood operates its voltage regulators on a very narrow band width of 123 to 125
volts."

Witness Goodman testified that the revised 1991-1993 Construction Work Plan provided for
eleven major construction projects at a total projected cost of approximately $1.4 million. A number
of the projects included in the revised 1991-1993 Construction Work Plan involved the construction
of or the making of improvements to facilities used to serve Haywood's Transylvania County
member-owners. Although the revised 1991-1993 Construction Work Plan "provided for the
construction of a tie-line from our Quebec Substation to Cashiers," Haywood ultimately concluded
that "a better approach was to construct a tie-line from our Scaley Mountain Substation to Cashiers."
Even though Haywood had initially "proposed to build a backfeed from our Rosman Metering Point"
"[t]o improve the reliability of service to the Connestee Falls area," "Duke advised us that they would
construct a substation at Rich Mountain" which enabled "Duke to provide more reliable service to
the Connestee Falls area" and obviated the necessity for the construction ofthe proposed backfeed.
The new substation went into operation on December 8, 1992. Haywood completed the replacement
of a "three-phase copper distribution line with a three-phase aluminum line in the Rosman area of
Transylvania County" on December 11, 1993. Although Haywood had originally planned to "provide
a backfeed to the Frozen Creek area of Transylvania County," it ultimately "dedicated an additional
circuit that was already in place and used rather than build the new substation" and began using this
alternate circuit in July 1993. Finally, Haywood completed the replacement of "approximately three
miles of underground cable in Connestee Falls" in December 1994.

Witness Goodman described other improvements which Haywood had made since 1993 in
addition to the projects contained in the revised 1991-1993 Construction Work Plan. Haywood
installed SCADA at the Quebec substation in November 1993. In addition, Haywood had "engaged
Southern Engineering of Atlanta, Georgia to prepare a complete cost of service study to help us be
more responsive to our customers' needs," was "in the early stages of developing a capital
management program for financing present and future facilities," and had "joined with the [NCEMC]
in a [benchmarking] program.” Finally, the Cooperative had "contracted with Haywood Community
College for a series of training programs.”

Although witness Goodman testified that, “[flor calendar year 1994, the average outage time was
3.09 hours per customer," he admitted on cross-examination that this figure was based on Haywood's
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entire system rather than focused on Transylvania County. The “five-year average of 6.0 hours per
customer" recited in witness Goodman's prefiled testimony was also a system wide figure.

Witness Goodman testified that he was attempting to change "Haywood EMC from a company-
driven, top-down, [dictatorial] style of management to a customer-driven, bottom-up management
that empowers employees at all levels to make decisions, particularly those decisions involving our
customers,” but he admitted that he had not finished transforming Haywood's management style.
Even so, witness Goodman testified "that Haywood has addressed all of the remaining concemns that
were set forth in the Commission's Order of February 22, 1994," and urged the Commission to "find
that Haywood has made sufficient progress in improving service to its customers and in its
relationship with its customers" to "conclude its overview of Haywood EMC."

Public Staff

The Public Staffargued in its briefthat the major issues in the current hearings were: (1) the
continuedservice prablems, (2) Transylvania County’s representation on the Haywood EMC Board,
(3) the “mindset” of the Board, and (4) Board policies on the number of members who can attend
meetings and on release of a membership list to members.

The Public Staff pointed out that some testimony indicated that service in Connestee Falls has
improved while Mr. McGohey testified that his service has worsened. The Public Staff contended
that outage figures show Transylvania County to still have a worse problem than the rest of
Haywood.

The Public Staff expressed concern with the attitude of a Board member who objected to so
much of Haywood’s resources continuing to be devoted to improving service in Transylvania County,
and pointed out that the reason so much money and work has been devoted to Transylvania County
is to attempt to correct years of discriminatory treatment, The Public Staff was also troubled by the
continued written policy of no more than three members at a regular Board meeting, and by the
Board’s refusal to provide a membership list to its members,

The Public Staff recommended that the Commission gontinue to monitor the service issues herein
for at least one more year, and solicit written comments from Haywood’s customers after one year
regarding any continuing problems.

The Public Staff did not offer any testimony or evidence at the April 18 or the May 19, 1995
hearings.

Haywood EMC

Haywood contended in its brief that its service is now adequate, dependable and
nondiscriminatory; that it has substantially completed its Construction Work Plan, including a number
of projects to specifically address service in Transylvania County; and that it has substantially reduced
its average outage time.
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Haywood also pointed out that it now has new management; that six of the nine present board
members were elected for the first time after the filing of the original complaints; and that three of
the Board members ran for election with the express purpose of improving service.

Haywood recommends that the Commission dismiss all complaints against Haywood and close
the docket.

Complainants

Complainants contended in their brief that service in Transylvania County continues to be
inadequate, undependable and unreliable; that the level of outages in the Connestee, Quebec, and
Rosman areas is still excessive; that Haywood has now abandoned the management approach under
which the improvements were made as described in the Order of February 22, 1994; and that the
Haywood Board continues to exhibit hostility to Transylvania County members.

Complainants cite the refusal of the Board to give its membership list to Ms. Dennis and Mr.
McGohey as evidence of its discriminatory treatment of the complainants.

North Carolina Electric Membership Corporation

NCEMC pointed out in its proposed findings of fact that it is a generation and transmission
cooperative organized in accordance with Chapter 117 of'the North Carolina General Statutes; that
it is both corporately and physically sited within North Carolina; and that it serves the wholesale
power supply needs of its 27 members, one of which is Haywood EMC.

NCEMC also pointed out that as security for a loan to NCEMC of over one billion dollars, which
was guaranteed by the Rural Electrification Administration and was used to purchase an interest in
the Catawba Nuclear Station, Haywood and other members of NCEMC signed long term contracts
recognizing NCEMC as their sole power supplier.

NCEMC contended that the relationship between NCEMC and Haywood reflects the intent, as
expressed in the Rural Electrification Act, of the federal government to provide electricity to rural
areas, and that any action by a stateagency which tends to frustrate that purpose is inappropriate.

General Discussion of Evidence

The Commission recited substantial testimony in the Orders of October 5, 1992, and February
22, 1994, concerning deficiencies in the voltages at which Haywood provided service to its
Transylvania County member-owners. The only evidence in the record at the hearings on April 18,
1995, and May 19, 1995, tending to show significant voltage problems was contained in the testimony
of Mr. Midkiff. The results of the voltage monitoring program which Haywood instituted show no
excessive voltage readings since the entry of the February 22, 1994 Order.
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The Commission recognized in its February 22, 1994 Order that the outage levels for Haywood’s
overall service area had improved. The testimony in this proceeding also indicates that Haywood’s
outage levels have improved on a system wide basis, even though the testimony of Mr. Midkiff and
Mr. McGohey suggested that Haywood’s Transylvania County member-owners continue to
experience “blips” and “blinks.”

The principal reason for the Commission’s decision to give Haywood an opportunity for self-
improvement in the Orders of October 5, 1992, and February 22, 1994, stemmed from a hope that
Haywood would, acting under appropriate supervision, substantiaily improve the quality of its service.
At a number of points in the proceedings leading up to the entry of the October 5, 1992, and February
22, 1994 Orders, Haywood emphasized the improvements which would result from the
implementation of its revised 1991-1993 Construction Work Plan and suggested that the
implementation of this service improvement program would resolve the service-related problems
revealed in the prior hearings held in this proceeding.

The present record demonstrates that Haywood has completely implemented its revised 1991-
1993 Construction Work Plan, subject to modifications that accommodated Duke’s new Rich
Mountain substation. The bulk of the work performed under the revised 1991-1993 Construction
Work Plan in Transylvania County was completed by the end of 1993.

The evidence received at earlier hearings in this proceeding establishes that Haywood receives
bulk power from Duke and Nantahala for sale in Transylvania County at distribution level voltages
and receives bulk power from CP&L for sale in Buncombe and Haywood Counties at transmission
level voltages. The Commission has already found in previous proceedings that the receipt of bulk
power at transmission level voltages is more conducive to reliable service than the receipt of power
at distribution level voltages. Haywood has continued to receive bulk power at distribution level
voltages for use in its Transylvania County service territory while receiving bulk power at
transmission level voltages for use in its Buncombe and Haywood County service territories.

The Commission expressed considerable concern in the October 5, 1992 Order about the lack
of adequate management supervision over the operation of the Lake Toxaway District office. The
record developed prior to the entry of the October 5, 1992 Order indicated that, as a result of this
inadequate management supervision, Haywood's Transylvania County member-owners were
subjected to widely different treatment concerning such matters as customer deposits, billing
practices, and other similar matters. After assuming the position of Executive Vice President and
General Manager, Mr. Ayers implemented a "top down" management policy under which he directed
Haywood's Transylvania County operations from the central office in Waynesville. The Commission
noted in the February 22, 1994 Order that the changes introduced by Mr. Ayers had, in many ways,
improved the treatment of individual customers in the Lake Toxaway District. After the entry of the
February 22, 1994 Order, Mr. Ayers retired. Haywood hired Mr. Goodman as Executive Vice
President and General Manager on an interim basis and has recently employed him in that capacity
on a pertnanent basis. As a result-of Mr. Goodman's employment, Haywood is attempting to move
from a centralized to a decentralized management philosophy under which responsibility for the
Cooperative's activities is delegated to the lowest possible level. The Commission has no intention
of attempting to control Haywood's management philosophy, but there is a concern that the use of
a decentralized management might undermine the progress which Haywood has made in providing
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uniform treatment to all of its member-owners. To put it simply, the Commission has misgivings that
Haywood has reverted to the same management styte which it contended had been one of the causes
of the very problems which led to the institution of this proceeding.

The Commission also expressed substantial concerns about a number of Haywood's policies
which reduced the ability of member-owners to actively participate in the Cooperative's governance
in the February 22, 1994 Order. The governing structure employed by most rural electric
membership corporations, including Haywood, vests ultimate authority for the Cooperative's
operations in its member-owners. As a result, the extent to which the management of a rural electric
cooperative adopts and implements policies which inhibit the ability of member-owners to actively
participate in Haywood's governance is a matter of significance.

The evidence conceming the corporate governance issues raised by the Complainants is relatively
undisputed. A written Haywood policy limits the number of member-owners able to attend meetings
of the Cooperative's Board of Directors and prohibits member-owners from attending or speaking
at a Board meeting without prior approval. Although Mr. Clark indicated that Haywood intended
to change this meeting attendance policy and to take other steps to increase the amount of
communication between the Board of Directors and the Cooperatives' member-owners, it has not yet
voted to adopt a revised written meeting attendance policy. Moreover, Haywood has strenuously
resisted providing Ms. Dennis and Mr. McGohey with a copy of its membership list. After Haywood
adopted an information release policy which delineates the procedures which must be followed in
order to obtain a copy of its membership list, Mr. McGohey unsuccessfully requested a copy of
Haywood's membership list in order to facilitate his efforts to communicate with other member-
owners concerning the election of directors and other matters of interest to member-owners.

Mr. Clark testified that Haywood was reassessing its refusal to provide Mr. McGohey with a
copy of its membership list, but he admitted that Haywood had not yet drafted a specific revised
policy concerning this issue and would not say whether Haywood would require Mr. McGohey to
obtain a court order before giving him a copy of the membership list. Although approximately one-
third of Haywood's member-owners live in Transylvania County, the districts from which the
Cooperative's directors are elected did not, until relatively recently, permit the election of more than
one Transylvania County resident to Haywood's Board of Directors. After the Commission expressed
concern about the under-representation of its Transylvania County member-owners in the February
22, 1994 Order, Haywood adopted a redistricting proposal under which a portion of Transylvania
County was placed in a district with Haywood's Jackson County service territory, effectively creating
the possibility that two Transylvania County citizens could be elected to the Board of Directors.

WHEREUPON, the Commission reaches the following
CONCLUSIONS
The Commisston is of the opinion that the Board of Directors of Haywood is to be congratulated

for the progress that the Cooperative has made in improving its service. Such progress has come as
a result of the effort and sacrifice of many people, especially the rank and file employees of Haywood.
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Nevertheless, the Commission still has lingering concerns about some aspects of the corporate
governance and management decentralization of Haywood, and hopes that its concerns about the
effect such corporate govemance and management decentralization might have on Haywood’s service
to its customers will prove to be groundless.

Haywood’s refusal to divulge its membership list to members in general, while its Directors and
their appointees (nominating committee, etc.) have access to the list, is troublesome. Haywood’s
desire to avoid assisting members to nominate or elect Directors who might favor “selling the
company” is understandable, but its attempts to avoid that outcome may also cause it to withhold
assistance to members who seek to nominate or elect Directors who might demand improved service.

Haywood’s Board of Directors is still ultimately responsible for ensuring that Haywood’s
resources are allocated in a way that will achieve a reasonably comparable quality of service in the
different parts of its service territory. It is also responsible for ensuring that management of
operations is achieving a reasonably comparable quality of service in the different parts of its service
territory, whether such management is centralized or decentralized.

The Supreme Court of North Carolina has not yet filed an opinion on its review of the
Commission’s earlier requirement for Haywood to divest itself of M-B Industries. The removal of
the M-B Industries load from Haywood’s Quebec distribution area has certainly contributed to the
improved service in that area. It is unclear what effect a return of the M-B Industries load to the
Quebec distribution area would have on the service in the area.

At this stage of the proceedings, transfer of Haywood’s remaining customers in Transylvania
County seems unlikely. Nevertheless, the Commission concludes that a final decision on the
complaints at issue in this procesding should be deferred at least six more months pending resolution
of the status of the transfer of M-B Industries. Further, the Commission concludes that Haywood
should continue to submit periodic progress reports on the status of its ongoing improvement
program, including the corporate governance and management decentralization issues described
herein.

IT IS, THEREFORE, ORDERED as follows:

1. That a final decision on the complaints in this proceeding shall be deferred at least six more
months after the date of this Order pending resolution of the status of the transfer of M-B Industries,
and in order to provide Haywood further opportunity to complete its ongoing improvement program.

2. That Haywood shall continue to file with the Commission written progress reports describing:
(1) the status of ongoing improvements to the facilities, the customer services, the management
decentralization, and the corporate governance of the Haywood system; and (Z) the status of
customer responses to the improvements.

3. That the next progress report shall be filed not later than January 5, 1996, and every six

months thereafter until terminated by the Commission. Copies of the progress reports shall be served
on the Public Staff and all other parties of record.
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4. That the Commission shall continue to monitor these dockets and will determine after a period
of not less than six months from the date of this Order whether or not to hold further.hearings, or to
solicit further written comments from customers, or to take any other action that might be
appropriate.

ISSUED BY ORDER OF THE COMMISSION.

This the 26th day of June 1995.

NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk

DOCKET NO. E-7, SUB 545

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter Of: )
)
NOAH CORPORATION, )
POST OFFICE BOX 903 )
GATLINBURG, TENNESSEE 37738, )

) RECOMMENDED ORDER

Complainant, ) DENYING COMPLAINT

)
v. )
)
DUKE POWER COMPANY, )
)
Respondent. )

HEARD IN: Commission Hearing Room 2115, Dobbs Building, 430 North Salisbury Street,
Raleigh, North Carolina, on Thursday, December 1, 1994, at 9:30 a.m.

BEFORE: Robert H. Bennink, Jr., Hearing Examiner
APPEARANCES:
For the Complainant Noah Corporation:

Ralph McDonald and Cathleen M. Plaut, Bailey & Dixon, L.L.P., Attorneys at Law,
Post Office Box 1351, Raleigh, North Carolina 27602
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For the Respondent Duke Power Company:

Jeffrey M. Trepel, Associate General Counsel, Duke Power Company, 422 South
Church Street, Charlotte, North Carolina 28242-0001 Robert W. Kaylor, Bode, Call
& Green; Attomeys at Law, Post Office Box 6338, Raleigh, North Carolina 27628-
6338

For the Public Staff:

AW. Tumer, Jr., Staff Attorney, Public Staff, North Carolina Utilities Commission,
Post Office Box 29520, Raleigh, North Carolina 27626-0520
For: The Using and Consuming Public

BENNINK, HEARING EXAMINER: On July 8, 1994, the Noah Corporation ("Noah" or
"Complainant"), filed a Complaint with the North Carolina Utilities Commission {("Commission")
against Duke Power Company ("Duke" or "Respondent") requesting that the Commission require
Duke to offer Duke's Schedule PP(NC) and standard Purchased Power Agreement ("PPA") to Noah.
By Order dated July 12, 1994, the Commission served the Complaint upon Duke. The Complaint
alleged that Noah has contracted with the Town of Summersville, West Virginia, to develop and
operate a hydroelectric project at the Summersville Dam located on the Gauley River in West
Virginia. Noah further alleged that the Federal Energy Regulatory Commission ("FERC") certified
the Summersville hydroelectric project as a qualifying facility under the Public Utility Regulatory
Policies . Act of 1978 and issued a license for the construction of the hydroelectric facility. Noah
alleged that, in February 1993, Noah applied to Duke for a long-term contract to purchase electricity
from the project, with the electricity to be delivered to Duke by transmission through the Appalachian
Power Company ("Appalachian Power") system. Noah alleged that, after more than six months of
discussions, Duke advised Noah in November 1993, that Schedule PP(NC) and Duke's standard PPA
were not available to Noah because the Summersville project is not located in Duke's North Carolina
service territory, and that Duke raised no other questions regarding Noah's fitness or ability to
develop and operate the project or to deliver power to-Duke through Appalachian Power. Finally,
Noah alleged that it is a "small power producer” within the definition of G.S. 62-3(27a) and that
therefore Duke is required by G.S. 62-156 to purchase the output of the Summersville hydroelectric
project under Schedule PP(NC) and the standard PPA.

On August 3, 1994, Duke filed its Answer and Motion to Dismiss. By Order dated August 4,
1994, the Commission served Duke's Answer and Motion to. Dismiss on the Complainant. In its
Answer, Duke asserted that Noah first contacted Duke regarding the Summersville Project in May
1993, and that Duke advised Noah at least as early as July 1993, that Schedule PP(NC) and the
standard PPA would not be available to Noah, in part because the Summersville Project is not located
in Respondent’s North Carolina service territory. Duke asserted that it also questioned Noah's ability
to deliver the output of the project to Duke over the Appalachian Power system. Duke further
responded that Noah is not a "small power producer" under G.S. 62-3(27a) and is not entitled to
Schedule PP(NC) or the standard PPA.

On August 23, 1994, the Complainant filed a request for a hearing. The Commission, by Order
dated September 1, 1994, initially scheduled this matter for hearing on Thursday, November 3, 1994,
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By Commission Order dated September 28, 1994, the hearing was rescheduled for December 1,
1994, Upon call of the matter for hearing at the appointed place, both the Complainant and the
Respondent were present and represented by counsel. Noah presented the testimony of James B.
Price, its President, in support ofthe Complaint. Duke presented the testimony of Kenneth B. Keels,
Jr., Non-Utility Generation Manager for Duke, Steven K. Young, Manager of the Rate Department
for Duke, and Y. Walter Campbell, Senior Consultant in the System Planning and Operating
Department of Duke.

Based upon careful consideration of the testimony and evidence presented at the hearing, the
documents and exhibits in this proceeding, and the entire record of the proceeding, the Hearing
Examiner now makes the following

FINDINGS OF FACT

a. Complainant Noah Corporation is a Tennessee corporation headquartered in Gatlinburg,
Tennessee.

b. Respondent Duke Power Company is a public utility headquartered in Charlotte, North Carolina,
and is subject to the jurisdiction of this Commission pursuant to the Public Utilities Act, G.S. 62-
1, et seq.

c. By Orderissued September 25, 1992, the FERC granted a license to the Town of Summersville,
West Virginia, to construct, operate and maintain a hydroelectric project at the Summersville
Dam on the Gauley River in West Virginia (the "Summersville Project"). The FERC also
certified the Summersville Project as a qualifying facility.

d. The Public Utility Regulatory Policies Act of 1978 ("PURPA") delegated to the state regulatory
authorities the authority to determine rates for transactions between electric utilities and
qualifying facilities on a case-by-case basis or by any other reasonable means consistent with
PURPA and the FERC rules. The Commission has consistently exercised this delegated authority
in biennial proceedings by setting standard rates, charges and conditions for transactions between
electric utilities within its jurisdiction and qualifying facilities located in North Carolina and
interconnected with such utilities.

e. Duke's Schedule PP(NC) and standard PPA, in their current forms, have been approved by the
Commission in biennial avoided cost proceedings. Both Schedule PP(NC) and the standard PPA
contain numerous material terms that are applicable only to qualifying facilities located in North
Carolina and interconnected to Duke.

£ The Summersville Project is not located in North Carolina and cannot be interconnected with
Duke's transmission system or distribution system. The term "interconnection" as used in Duke's
Schedule PP(NC) and standard PPA means a direct physical connection that permits the flow of
electricity directly from one entity to another and does not involve scheduling of power flows
through an intervening utility.

212



g

ELECTRICITY - COMPLAINTS

In determining rates for transactions between electric utilities and interconnected qualifying
facilities in North Carolina, FERC rules and the North Carolina statutes require the Commission
to consider the availability, reliability and value of the qualifying facility’s power, as well as the
utility's alternative sources' of power. Power wheeled to Duke from a non-interconnected
qualifying facility such as the Summersvitle Project may be less reliable, less available and less
valuable to Duke than power received directly from an interconnected qualifying facility. Duke
will incur additional costs in purchasing wheeled power from the Summersville Project, including
special metering, telemetry and communications equipment, additional coordination and
scheduling requirements, and additional accounting procedures. The avoided cost rates in
Schedule PP(NC) do not refiect these differences or additional costs.

G.S. 62-3(27a) and 62-156 require the Commission to set rates and encourage long-term
contracts for "small power producers” in order to encourage the development of hydroelectric
generation in North Carolina. The language of G.S. 62-3(27a) and 62-156, the legislative
history, and the circumstances surrounding the adoption of those statutes establish that the
special category of "small power producer" created by the North Carolina General Assembly is
available solely to hydroelectric facilities of 80 megawatts or less located in North Carolina.
WHEREUPON, the Hearing Examiner reaches the following

CONCLUSIONS OF LAW
L

Noah is not entitled to sell power from the Summersville Project to Duke under Schedule

PP(NC) and Duke's standard Purchased Power Agreement.

L

I
Noah is not a "small power producer” under North Carolina'law.
DISCUSSION OF EVIDENCE AND CONCILUSIONS
Biennijal PURPA Proceedings,

Noah has brought this action seeking to require Duke to purchase power under Duke's standard

PPA and Schedule PP(NC). For the Commission to order the relief requested by Noah, Noah must
establish that the standard PPA and Schedule PP(NC) are available to a West Virginia qualifying
facility that proposes to wheel power to Duke. The Hearing Examiner concludes that Noah is not
entitled to the Schedule PP(NC) rates or the terms of the standard PPA for the following reasons:

® In the biennial avoided cost proceedings, the Commission expressly limited the exercise of
its ratemnaking authority under PURPA and the FERC rules to transactions between électric
utilities within its jurisdiction, on the one hand, and qualifying facilities located in North
Carolina and interconnected to such utilities, on the other hand.

® In the numerous biennial avoided cost proceedings to establish rates for such transactions,
the Commission approved the specific language of Schedule PP(NC) and Duke's PPA.
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Both documents contain numerous material terms and provisions applicable only to
qualifying facilities located in North Carolina and interconnected with Duke's system.
Schedule PP(NC) and the standard PPA thus reflect the Commission's intent in the biennial
proceedings to approve rates and contract terms only for this specific class of qualifying
facilities.

® The term "interconnected" as used in Duke's Schedule PP(NC) and standard PPA means
a direct, physical connection permitting a direct flow of power. The Summersville Project
cannot be "interconnected" to Duke. ‘

® In determining Schedule PP(NC) rates, the Commission considered the reliability,
availability and value of power purchased from facilities interconnected with Duke and
Duke's altemnative sources of power. Power wheeled to Duke from the Summersville
Project may be less reliable, less available and less valuable to Duke than power from an
interconnected facility and will impose additional costs. Schedute PPQNC) rates do not
reflect these differences or additional costs.

The evidence on which the Heanng Examiner bases each of these conclusions is discussed below.

8. Commission Intent,

Section 210 of PURPA requires the FERC to prescribe rules requiring electric utilities to
purchaseelectricpower from, and to sell electric power to, cogeneration and small power production
facilities. These rules are to include, among other things, (i) standards for "qualifying" cogeneration
facilities and "qualifying" small power production facilities, the power from which is eligible for
favorable treatment under PURPA and (ii) standards for determining the rates at which power would
be sold by the qualifying facilities to the electric facilities.

The implementation of the FERC rules on determining the rates and terms of sale was delegated
to the state regulatory authorities. The state regulatory authorities were given the freedom to
implement the rules "by the issuance of regulations, on a case-by-case basis or by any other means
reasonably designed to give effect to the FERC's rules." Order of July 16, 1993, Docket No. E-100,
Sub 66 (1993 Order"). Thus, the Commission was not obligated to determine in advance specific
rates covering every type of transaction.

The Commission's first proceeding to implement its delegated authority commenced in 1980. The
hearing was held in two phases beginning on July 22, 1980, and culminated in the Recommended
Order Approving Rates and Terins and Conditions After Reconsideration and Rescheduling Further
the Hearing on Wheeling Provisions, Docket No. E-100, Sub 41 (September 21, 1981) ("1981
Order"). Inits 1981 Order, the Commission described, very clearly, the scope of the authority it was
exercising in the biennial proceedings:

As a part of its responsibility in these matters, the North Carolina Utilities Commission will
determine the rates, charges, and conditions for the sale of electric energy and electric

214



ELECTRICITY - COMPLAINTS

capacity between electric utilities and qualifying cogenerators or small power producers in
North Carolina, Inaddition, the Commission will determine the relative responsibilities of
utilities and qualifying facilities with respect to system protection, service reliability,
interconnection of privately owned generation sources with the utility grid, and other matters
affecting such service. (Emphasis added)

Inits Order of January 11, 1982, in Docket Number E-100, Sub 41, the Commission separately
considered its responsibility to implement 18 C.F.R. § 292.303(d) of the FERC rules allowing utilities
to wheel power from qualifying facilities. Specifically, the Commission considered whether it should
set rates for intrastate wheeling of power from qualifying facilities in North Carolina. In concluding
that setting rates for wheeling within the State was not necessary, the Commission again summarized
its goal:

There is substantial evidence in the record that the current rates, terms and conditions set
by this Commission in its Order of September 21, 1981, will encourage cogeneration and
small power production in North Carolina without forcing the utilities' other customers to
subsidize such generationi. No evidence has been presented by any party to this proceeding
that wheeling of power generated by qualifying facilities is necessary to maintain the
economic viability of existing qualifying facilities or to encourage further development of
cogeneration and small power production. There has also been no showing that wheeling
of:power generated by qualifying facilities will be cost-effective either for such facilities or
for North Carolina's other consumers of electricity. (Emphasis added)

The Commission, in its 1983 avoided cost Order, Docket No. E-100, Sub 41 (April 1, 1983),
again addressed the scope of the authority it was exercising with respect to transactions between
electric utilities and qualifying facilities within its jurisdiction:

As permitted by the applicable provisions of federal law (PURPA), the Federal Energy
Regulatory Commission in its wisdom, by regulation, has delegated to the state regulatory
authorities, such as this Commission, the power and duty to implement, regulate, and oversee
the implementation of Section 210 6f PURPA relating to purchases and sales of electricity
between and among "qualifying" electric generating facilities within the j

state regulatory authorities, on the one hand, and the electric utilities regulated by each state
regulatory authority, on the other hand. That delegation took place soon after thie enactment
of PURPA by the Congress. (Emphasis added)

In its 1987 avoided cost Order, Docket No. E-100, Sub 53 (May 7, 1987), the Commission
further observed that "[i]n each of the prior three biennial proceedings, the Commission has
determined separate avoided cost rates to be paid by each of the four major electric utilities to the
respective qualifying facilities'(QFs) that are interconnected with them. . . . The Commission has also
reviewed and approved other related matters involving the relationship between the electric utilities
and the respective qualifying facilities interconnected with them, such as terms and conditions of
service, contractual arrangements, and interconnection charges” (emphasis added). The Hearing
Examiner notes that this language is repeated in subsequent biennial Orders of the Commission
establishing avoided costs rates and approving contract terms.
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The Hearing Examiner concludes that the Commission has expressly limited the exercise of its
authority in the biennial proceedings to setting rates and approving contract terms in transactions
between utilities under the. Commission's jurisdiction and qualifying facilities located in North
Carolina and interconnected with such electric utilities. This conclusion is clear from the express
language of the Commission's numerous avoided cost Orders. The Commission was under no
obligation from PURPA or the FERC to set rates or approve contract terms in advance for every
possible transaction. PURPA permits the Commission to establish avoided cost rates pursuant to its
rulemaking authority on a case-by-case basis or in any other reasonable manner. The Commission
was free to consider only the avoided costs associated with purchases from interconnected qualifying
facilities located in North Carolina,

The Hearing Examiner is aware of the Recommended Order of January 29, 1988, and the Final
Order of February 24, 1988, in Docket No. E-2, Sub 539, a complaint case of Fries Textile Company
against Carolina Power & Light Company. That case involved a hydroelectric facility in Virginia that
wanted to sell electricity to CP&L. The specific issues litigated were which standard avoided cost
rate was applicable to Fries (the standard rate changed during the parties' negotiations) and whether
Fries had to meet the renewability requirement of CP&L's standard contract. The Commission held
that the new rate was applicable and that Fries had to meet all standard contract terms. It was
assumed that the standard rates and contract terms were available to Fries. The out-of-state location
of the Fries facility was never mentioned in the Commission's Orders as affecting Fries' eligibility for
the standard rates and contract terms. This was because CP&L never questioned Fries' eligibility for
standard rates and terms based on its being out of state; CP&L only raised issues of which standard
rate was applicable and whether Fries could meet the standard renewability provision. Thus, the
significance of a QF’s out-of-state location was simply not litigated in that case, as it must be in this
one. The Commission's Orders in the Fries' complaint case are not precedents in this case because
the question at issue here was never raised or discussed or decided in those Orders.

The Hearing Examiner also is not persuaded that the FERC rule on wheeling, 18 C.F.R.
§ 292.303(d), requires a different conclusion as to the inapplicability of rates established in the
biennial avoided cost proceedings to non-interconnected facilities. The wheeling rule derives from
Section 292.303(a) of the FERC rules, which requires electric utilities to purchase power from
qualifying facilities, whether supplied "directly to the electric utility" or “indirectly . . . in accordance
with" Section 292.303(d). Section 292.303(d) permiits a utility that is interconnected to the qualifying
facility to wheel the facility’s power to another utility, if the qualifying facility consents, The rule then
establishes an obligation on the part of the receiving utility to purchase the wheeled power. It is
important to note, however, that Section 292.303(d) does not establish rates for purchases of wheeled
power. Section292.303(a), on the other hand, requires that all purchases from qualifying facilities,
whether directly from the qualifying facility or indirectly pursuant to the wheeling rule, must be "in
accordance with § 292.304." Section 292.304 requires that rates for such purchases must be "just
and reasonable" and may not be "more than the avoided costs." This point is also evident from the
FERC order adopting the rule on wheeling: "The electric utility to which the electric energy is
transmitted has the obligation to purchase the energy at a rate which reflects the costs that it can
avoid as a result of making such a purchase." FERC Order No. 69, Docket No. RM 79-55 (effective
March 20, 1980) (emphasis added). The FERC rules, taken as a whole, obligate the receiving utility
to purchase wheeled power, but clearly require that the rate for such purchases not exceed the utility's
true avoided costs. The Commission, in the biennial proceedings, has determined rates only for
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purchases from:interconnected facilities located in North Carolina. Requiring Duke to make these
rates available to non-interconnected facilities, solely on the basis of 18 C.F.R. § 292.303(d), ignores
the full scope of the FERC's rules under PURPA.

9. Terms of Schedule PP(NC) and Standard PPA.

In the several avoided cost proceedings conducted by the Commission since the enactment of
PURPA, electric utilities operating in North Carolina have prepared and filed proposed contract
documents and detailed rate schedules to be used expressly for transactions with qualifying facilities.
Beginning with its 1981 Order, the Commission, upon review of the testimony and other evidence
presented by all interested parties, approved specific terms and provisions of such contracts and
schedules filed by the utilities, and required that proposed changes to the approved contracts and
schedules be submitted to the Commission for further review and approval. (See NCUC Docket No.
E-100, Sub 41, Order of April 1, 1983)

In the instant proceeding, Duke presented the standard PPA and Schedule PP(NC) into evidence
as Duke Exhibit 1. The Hearing Examiner notes that a number of provisions in both documents
indicate an intent that the qualifying facility must be located in North Carolina and interconnected
with Duke. The introduction of the PPA contains specific provisions for identifying the location of
the qualifying facility in "North Carolina." In Article 1.3 of the PPA, the parties also must identify
the county and town in "North Carolina" where the power is to be delivered. The first line of
Schedule PP(NC) states that the Schedule is "available only to establishments which have generating
facilities not in excess of eighty (80) megawatts which are interconnected with" Duke's system
(emphasis added). Section 2 of the PPA provides that the sale,.delivery and use of electrical power
is subject to Duke's Service Regulations on file with the Commission. Article 13 of the PPA provides
that the entire contract is contingent upon the qualifying facility obtaining certain approvals, including
a Certificate of Public Convenience and Necessity, from the Commission. Schedule PP(NC) requires
Duke to furnish backup and maintenance power to the qualifying facility through one metering point,
at one delivery point, and at certain specified voltages and, in certain circumstances, to install a
substation adjacent to the qualifying facility. Both Schedule PPQNC) and Section S of the PPA
require Duke to install and maintain interconnection facilities and suitable control and: protective
devices. Duke witness Keels testified that Duke has never provided electrical services, equipment
or facilities outside of Duke's service territory.

Duke witness Young testified that Duke has a separate avoided cost rate schedule, Schedule
PP(SC), which has been approved by the South Carolina Public Service Commission for use only by
qualifying facilities located in South Carolina. Schedule PP(SC) rates are higher than Schedule
PP(NC) rates because of differences in how the South Carolina Commission handles carrying costs
on fuel inventory, cash working capital, excise taxes and other factors. South Carolina also does not
require Duke to offer long-term rates. Duke witness Young testified that Schedule PP(SC) rates are
not available to North Carolina qualifying facilities, just as Schedule PP(NC) rates are not available
to South Carolina facilities. Witness Young testified that "jurisdictional applicability” of the
respective rate schedules is "verycritical.” Otherwise, a qualifying facility in one state could wheel
its power into the other state to take advantage of higher rates offered by Duke in the receiving state.
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The Hearing Examiner concludes that the terms of Duke's standard PPA and Schedule PP(NC),
which have been approved by the Commission in the biennial avoided cost proceedings, are applicable
only to qualifying facilities that are located in North'Carolina and interconnected with Duke. The
numerous references to "North Carolina" and "interconnection" are material terms of both documents.
Those terms, the many provisions requiring Duke to provide service and equipment directly to the
qualifying facility, and the references in both documents to Duke's Service Regulations and to the
Commission's jurisdiction are consistent with the Commission's intent, expressed in numerous biennial
avoided cost Orders, to establish rates and contract terms in the biennial proceedings only for
transactions between utilities operating in North Carolina and qualifying facilities within the
Commission's jurisdiction and interconnected to such utilities. Noah offered no compelling evidence
to contradict this conclusion.

10. Interconnection

Schedule PP(NC) and Duke's standard PPA are applicable only to facilities that are located in
North Carolina and "interconnected" to Duke's transmission system or distribution system. The
Summersville Project is clearly not located in North -Carolina. Further, the Hearing Examiner
concludes that the Summersville Project cannot be "interconnected” to Duke. Noah witness Price
testified that the Summersville Project is located within the service territory of Monongahela Power
Company. Noah plans to construct a 12-mile transmission line from the Summersville Project to
Appalachian Power, a subsidiary of American Electric Power Service Corporation ("AEP"), and to
wheel the power over the Appalachian Power system to Duke. In his testimony, Noah witness Price
acknowledged that the SummersvilleProject will be interconnected with Appalachian Power. When
asked on direct examination whether Duke could be "interconnected” with the Summersville Project,
witness Price responded affirmatively, stating that interconnection is simply "the ability to transfer
power."

The Duke witnesses testified at length on the issue of interconnection. Duke witness Keels
disagreed with Noah witness Price's definition of the term "interconnection.” Witness Keels testified
that interconnection means the connection of two entities with each other, not the ability to transmit
power across the entire east coast of the United States. The Hearing Examiner also notes the
following exchange between counsel for Noah and Duke witness Keels:

Q. Are you aware that the United States Supreme Court in the American Paper Institute
case defined interconnection as a physical connection that allows electricity to flow from
one entity to another?

A, Tamnot aware of that holding. I also don't believe there is a physical interconnection
between a facility that is not on our system. (Emphasis added)

Duke witness Campbell testified that the term "interconnection" is a device or facility that
connects one system with another, or a specific connection between the control area of one utility
with the control area of another. Witness Campbell testified that he has served as Duke's
representative tothe Southeastern Electric Reliability Council ("Southeasten") and as a Southeastern
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representative to the North American Electric Reliability Council ("NERC"). Witness Campbell
further testified that the operating guide used by NERC defines "interconnection" as follows:

When the term is capitalized, it refers to one of the four bulk electric system networks in
North America; namely, the Eastern, the Western, ERCOT, which is the Electric
Reliability Council of Texas, and Quebec, which is, of course, in Canada. When not
capitalized, the facilities that connect two systems or control areas. Duke does not
consider itself to be interconnected with all of the some 150 control areas that. make up
the eastern [I]nterconnection of whichDuke s a part.

Duke witness Campbell testified that in Duke's bulk power agreements, the term "interconnection”
refers to the specific interconnections that have been established between the control areas of the
contracting parties. As an example, he noted that there are two "interconnections'" between Duke
and the AEP system. Witness:Campbell also explained that the Summersville Project "will feed its
power into the AEP control area." Duke will receive the power only by scheduling an equal amount
of power to flow out of the AEP control area, not by a direct flow from Noah:

The Hearing Examiner finds Duke's interpretation of the term "interconnection" persuasive. The
term "interconnection” as used in Duke's Schedule PP(NC) and standard PPA is fiot the mere ability
to transfer power through an intervening utility system, as Noah claims. Interconnection means a
direct, physical connection between two contro! areas, or between a generating facility and an electric
utility. The Commission, in the biennial avoided cost Orders and pursuant to FERC regulations, 18
CF.R. § 292.303(c), has required Duke and other utilities within its jurisdiction to install, own and
maintain interconnection facilities necessary for purchasing power from qualifying facilities. Schedule
PP(NC) and Duke's standard PPA contain provisions to that effect. It is inconsistent to conclude that
this requirement can be applied to a transaction with a qualifying facility with which Duke cannot
directly connect.

The Hearing Examiner takes judicial notice of the United States Supreme Court's decision in
American Paper Institute. Inc. v. American Electric Power Service Corporation, 461 U.S. 402
(1983), which was cited by counsel for Noah. In that case, the issue was whether the FERC had
exceeded its authority in issuing a regulation, 18 C.F.R. § 292.303(c)(1), requiring electric utilities
to "make such interconnections with any qualifying facility as may be necessary to accomplish
purchases or sales under this subpart." The Coust defined "interconnection” as "a physical connection
that allows electricity to flow from one entity to another." 461 U.S. at 407 (emphasis added). As
proposed, the Summersville Project would have a "physical connection” with Appalachian Power
allowing electricity to "flow" from the Summersville Project to Appalachian Power. The electricity
would not "flow” from the Summersville Project to Duke; instead Duke would obtain an equal
amount of power from Noah by schedule through a "physical connection” between Duke and
Appalachian Power. The Summersville Project would have no "physical connection" with Duke
through which electricity can "flow."

The Hearing Examiner concludes that the Summersville Project will not be "interconnected” with
Duke's transmission system or distribution system. For this reason, Schedule PP(NC) and Duke's
standard PPA, which apply only to generating facilities which are "interconnected with" Duke's
system, are not applicable to Noah.
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11,  Factors Considered in Setting Avoided Cost Rates

Secticn 210(b) of PURPA requires the FERC to prescribe rules governing the rates to be paid
by utilities for power from qualifying facilities. These rates are to be "just and reasonable to the
electric consumers of the electric utility and in the public interest” and may not exceed "the
incremental cost to the electric utility of alternative electric energy." 16 U.S.C. § 824a-3(b). FERC
rules confirm this mandate by stating that "[n]othing in . . . [these rules] requires any electric utility
to pay more than the avoided costs for purchases" from qualifying facilities. 18 CF.R. §
292.304(a)(2). The FERC regulations specifically require the Commission to consider the following
specific factors in determining such rates (18 C.F.R. § 292.304):

a.  The ability of the utility to dispatch the qualifying facility,

b.  The expected or demonstrated reliability of the qualifying facility,

c.  Thetemns of any contract or other legally enforceable obligation, including the duration
of the obligation, termination notice requirements and sanctions for non-compliance,

d. The extent to which scheduled outages of the qualifying facility can be usefully
coordinated with scheduled outages of the utility's facilities,

e.  Theusefulness of energy and capacity supplied from the qualifying facility duting system
emergencies, and

f.  Theindividual and aggregate value of energy and capacity from qualifying facilities on
the electricutility's system.

G.S. 62-156 echoes the FERC regulations by requiring the Commission, in determining rates to
be paid by electric utilities for power purchased from small power producers, to. consider “the
reliability and availability of the power." The North Carolina statute also requires that determinations
of avoided energy costs consider the expenses which a utility would otherwise incur in "purchasing
power from another source.”

In the 1981 Order and in the Commission's other biennial avoided cost proceedings, the
Commission considered all of these factors in establishing avoided cost rates for transactions between
utilities operating in North Carolina and qualifying facilities and small power producers within the
Commission's jurisdiction and interconnected with such utilities. In the instant proceeding, the
Hearing Examiner concludes that, in light of the specific factors of reliability, availability, value and
alternative sources of power, all of which were considered by the Commission, the avoided cost rates
approved by the Commission in Schedule PP(NC) are not applicable to power purchased by Duke
from a qualifying facility not located in North Carolina and not interconnected with Duke.

Both parties presented testimony on wheeling and its effect on the reliability, availability, and
value of power from Noah. Power from the Summersville Project must be wheeled to Duke through
the Appalachian Power system. Noah does not yet have a contract for wheeling service with
Appalachian Power. Noah must also construct a 12-mile transmission line in order to interconnect
the Summersville Project with Appalachian Power. Noah has not yet obtained the rights-of-way
necessary for construction of the transmission line,

Duke's witnesses also presented testimony on the value of power from a facility that is not
interconnected to Duke. Specifically, this testimony addressed the additional costs that Duke would
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incur by purchasing power from Noah. Duke witness Keels explained that there is a "substantial
difference” between metering and administering a transaction with a facility that is interconnected to
Duke's system and one that is not interconnected. He explained that, in the case of an interconnected
facility, Duke installs a meter at the point of interconnection to meter the actual flow of electricity
into the Duke system. In the case of a facility that wheels power into Duke, Duke would not meter
the actual flow of electricity from the facility. The generating facility schedules the power flow into
the wheeling utility’s system and the wheeling utility separately schedules a power flow into Duke's
system. Duke, AEP and Noah must agree in advance as to the amount of power that is to be
delivered from Noah to Appalachian Power and then from Appalachian Power to Duke. The
scheduling arrangements would be handled by different procedures from those contemplated by the
standard PPA and, according to witness Keels, would be more costly. He testified that Duke also
would have to install more elaborate monitoring equipment than required for purchases from
interconnected qualifying facilities and that Duke would incur additional costs in monitoring and
insuring compliance with the Noah contract.

Duke witness Young confirmed that purchases from the Summersville Project would require that
scheduling information be transferred from Noah to AEP to Duke. The billing determinants would
be based on a detailed hour-by-hour record of scheduling information as agreed upon by AEP and
Duke. Witness Young testified that scheduling power to be wheeled from Noah through the
Appalachian Power system would result in extra costs for the additional administrative functions of
hourly communications between AEP and Duke and the manual entry of the scheduling information
into the various computer logs.

The Hearing Examiner concludes that, pursuant to PURPA, the FERC rules, and the applicable
North Carolina statutes, the Commission must consider specific factors in determining rates for sales
of power by qualifying facilities and small power producers to electric utilities. Among these factors
are the availability, reliability and value of the power from such facilities, and the utility's alternative
power sources, The Hearing Examiner concludes that the availability, reliability and value of power
purchased from Noah may differ from the availability, reliability and value of power purchased from
an interconnected facility. Power wheeled to Duke from the Summersville Project is subject to
Noah's ability to negotiate a contract for wheeling service with AEP at a rate, for 4 term and on
conditions that are compatible with any proposed contract for the sale of power to Duke., Noah has
not yet obtained such a contract. Purchasing power from Noah will also subject Duke to costs that
are not present when Duke purchases power from an interconnected facility. These additional costs
are not reflected in the Schedule PP(NC) avoided cost rates.

I1. Small Power Producers,

In addition to its duties under PURPA and the FERC regulations, the Commission has a special
mandate, created by state law, on behalf of "small power producers." G.S. 62-156 requires the
Commission to determine avoided cost rates for sales of power from small power producers to
electric utilities and to encourage long-term contracts for such sales. The term "small power
producer” is defined in G.S. 62-3(27a) as a person or corporation owning or operating an electrical
power production facility with a power production capacity not in excess of 80 megawatts of
electricity and which depends upon hydroelectric power for its permanent source of energy. Thus,
North Carolina has created a special preference for hydroelectric facilities that is not extended to
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qualifying facilities utilizing other forms of renewable resources. The Hearing Examiner concludes
that Noah is not a "small power producer” under State law and thus is not an intended beneficiary of
this special preference.

An examination of the legislative history for G.S. 62-3(27a) and 62-156 indicates that this
preferred status was designed to promote hydroelectric resources in North Carolina, The June 18,
1979, Joint Resolution of the North Carolina House of Representatives and Senate to study
hydroelectric power observed that "many small and large scale hydroelectric plants.could produce
substantial amounts of energy as part of a Statewide program of generating electricity without
reliance on petroleum" (emphasis added). The House and the Senate therefore resolved to-authorize
the Legislative Research Commission "to study the issue of hydroelectric generation power in North
Carolina” (emphasis added). The Legislative Research Commission ("LRC") subsequently issued an
Interim Report to the 1979 General Assembly, Second Session, 1980, entitled Hydroelectric
Generation of Power. The report focused exclusively on the potential for hydroelectric generation
in North Carolina and examined small scale hydro resources county by county within the State. The
report observed that the objective of its efforts was "to develop small-scale hydropower to the fullest
extent possible as an indigenous energy source for North-Carolina, both to offset the high cost of
energy that will need to be produced utilizing fossil fuels or nuclear energy to meet future demand
(produced from imported oil), and to stimulate the economy by increasing employment throughout
the state" (emphasis added). Based on its analysis and this stated goal, the LRC recommended that
the General Assembly amend Chapter 62 of the General Statute to include new Sections 62-3(27a)
and 62-156, specifically for the purpose of encouraging "the development of small-scale hydro in
North Carolina." The specific amendments recommended by the LRC were introduced in the short
session of the 1980 General Assembly and were enacted.

The Hearing Examiner concludes that the policy of North Carolina is to encourage the
development of hydroelectric generating facilities within the State of North Carolina, G.S. 62-3(27a)
and 62-156 were enacted with this purpose in mind, and the benefits of the preferred category of
"small power producer” should not be extended to a facility located in West Virginia without express
legislative authorization. Noah has not demonstrated that Noah is a "small power producer” within
the meaning of the North Carolina statutes

III. Negotiated Rates.

The Hearing Examiner has concluded that Noah is not entitled to sell power from the
Summersville project to Duke under Schedule PP(NC) and Duke's standard PPA and that Noah is
not a "small power producer" under North Carolina law. The Summersville Project has, however,
been certified as a qualifying facility by the FERC. That being the case, Duke is obligated to purchase
power from the Summersville Project if it is wheeled to Duke. Noah is entitled to attempt, through
negotiation, to reach an agreement with Duke for a negotiated rate covering the Summersville Project
and Duke has an obligation to negotiate in good faith with Noah. The Commission has consistently
held in past avoided cost Orders that all regulated electric utilities are expected to negotiate in good
faith with qualifying facilities for such terms as are fair to the qualifying facility as well as to the
utility's ratepayers and that a qualifying facility may file a complaint with the Commission if it feels
that a utility is not negotiating in good faith. If it'chooses to do so, Noah may resume negotiations
with Duke for a negotiated rate covering the Summersville Project. Although the Commission has
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heretofore declined to set specific guidelines for negotiations between utilities and qualifying facilities,
the Commission has in previous avoided cost Orders, including the most recent avoided cost Order
entered in Docket No. E-100, Sub 66 on July 16, 1993, listed specific issues and problems which
should be addressed during such negotiations.

IT IS, THEREFORE, ORDERED as follows:

1. That the Complaint filed in this proceeding by the Noah Corporation against Duke Power
Company be, and the same is hereby, denied.

2. That this docket be, and the same i3 hereby, closed.

ISSUED BY ORDER OF THE COMMISSION.
This 14th day of February 1995.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk
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DOCKET NO. E-2, SUB 680

In the Matter of
Application by Carolina Power &
Light Company for Authority to
Adjust Its Electric Rates and
Charges Pursuant to G.S. § 62-133.2
and NCUC Ruile R8-55

ORDER APPROVING NET
FUEL CHARGE DECREASE

Nt et e s s

HEARD: Tuesday, August 1, 1995, at 10:00 a.m., Commission Hearing Room 2115, Dobbs
Building, 430 North Salisbury Street, Raleigh, North Carolina

BEFORE: Commissioner Allyson K. Duncan, Presiding, and Commissioners Ralph A. Hunt and
Jo Anne Sanford

APPEARANCES:
For Carolina Power & Light Company:

Len S. Anthony, Associate General Counsel, Carolina Power & Light Company, Post
Office Box 1551, Raleigh, North Carolina 27602-1551

For the Public Staff:

Vickie L. Moir, Staff Attorney, Public Staff - North Carolina Utilities Commission,
Post Office Box 29520, Raleigh, North Carolina 27626-0520
For: The Using and Consuming Public

For the Carolina Industrial Group for Fair Utility Rates (CIGFUR II):

Carson Carmichael, ITI, Attorney at Law, Bailey & Dixon, Post Office Box 1351,
Raleigh, North Carolina 27602-1351

For the Carolina Utility Customers Association, Inc. (CUCA):

Sam J. Ervin, IV, Attomey at Law, Byrd, Byrd, Ervin, Whisnant, McMahon & Ervin,
P.A., Post Office Drawer 1269, Morganton, North Carolina 28680-1269

BY THE COMMISSION: Rule R8-55 of the North Carolina Utilities Commission's Rules of
Practice and Procedure and G.S. §62-133.2 require the Commission to conduct annual public
hearings in order to review changes in Carolina Power & Light Company's (CP&L or Company) cost
of fuel and the fuel component of purchased power. This public hearing is to be held on the first
Tuesday of August of each year. Rule R8-55 requires CP&L to file a variety of information regarding
its fuel cost and fuel component of purchased power in the form of testimony and exhibits at least
sixty days prior to each such annual hearing. For 1995, CP&L was required to file its Application,
testimony and exhibits on June 2, 1995, and the hearing was scheduled for August 1, 1995. CP&L
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filed its Application for a change in rates based solely on the cost of fuel in accordance with the
provisions of G.S. §62-133.2 and Commission Rule R8-55 along with the testimony and exhibits of
witness John L. Harris. In its Application, CP&L proposed an increment of 0.004 cents per k<Wh
(0.004 cents per kWh including gross receipts tax) to the base factor of 1.276 cents per kWh
approved in CP&L's last general rate case, Docket No. E-2, Sub 537. The Company recommended
a fuel factor of 1.280 cents per kWh. In its Application, the Company also requested a decrement
of 0.1657 cents per kWh (0.171 cents per kWh including gross receipts tax) forthe Experience
Modification Factor (EMF) to refund approximately $49.9 million of over-recovered fuel revenues
experienced during the period April 1, 1994, to March 31, 1995, including interest. The Company
proposed that the EMF rider be in effect for a fixed 12-month period. The net effect of the changes
recommended by the Company in conjunction with the expiration of the EMF Rider approved in the
last fuel proceeding (Docket No. E-2, Sub 658) would result in a decrease of $2.01/1000 kWhs in
the typical customer’s bill.

On June 7, 1995, the Carolina Industrial Group for Fair Utility Rates (CIGFUR-II) filed a petition
to intervene. The petition was granted by the Commission on June 16, 1995. The intervention of the
Public Staff is noted pursuant to NCUC Rule R1-19(e).

On June 8, 1995, the Commission issued its Order Scheduling Hearing, Requiring Filing of
Testimony and Requiring Public Notice.

On June 15, 1995, Carolina Utility Customers Association, Inc. (CUCA) filed a petition to
interveae in the proceeding. The Commission granted CUCA's petition on June 16, 1995,

On July 17, 1995, the Public Staff filed the testimony and appendix of Thomas S. Lam and on
July 14, 1995, CUCA filed the testimony and exhibits of Kevin W. O’Donnell. Both filings were
made in accordance with the Commission’s June 8, 1995, Order which addressed the filing of
intervenor testimony.

On July 28, 1995, the Company filed the affidavits of publication showing that public notice had
been given as required by Rule R8-55(f) and the Commission's Order.

The case-in-chief came on for hearing as ordered on August 1, 1995, at 10:00 a.m. The
Commission received into evidence CP&L's Application, the testimony and exhibits of CP&L witness
Harris, the testimony and appendix of Public Staff witness Lam and the testimony and exhibits of
CUCA witness O’Donnell.

On August 2, 1995, the Commission issued an Order Setting Time to File Proposed Orders. The
Order required that proposed orders be filed within 20 days from the date of mailing of the transcript.
The transcript was mailed on August 4, 1995.

Based upon the Company's verified Application, the testimony, and exhibits received into
evidence at the hearing and the record as a whole, the Commission now makes the following:
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FINDINGS OF FACT

L Carolina Power & Light Company is duly organized as a public utility under the laws of
the State of North Carolina and is subject to the jurisdiction of the North Carolina Utilities
Commission. CP&L is engaged in the business of generating, transmitting, and selling electric power
to the public in North Carolina. CP&L is lawfully before this Commission based upon its Application
filed pursuant to G.S. §62-133.2.

2. The test period for purposes of this proceeding is the 12-month period ended March 31,
1995.

3. CP&L's fuel procurement and power purchasing practices were reasonable and prudent
during the test period.

4 The test period per book system sales total 44,608,214,262 kWhs with North Carolina
retail kWh sales totaling 28,964,562,276 kWhs. The per books generation level is 50,125,797
MWHs.

S. The adjustments for growth and weather of 1,100,729,182 kWhs on a system basis and
1,176,829,723 kWhs for North Carolina retail are appropriate in this proceeding. The adjusted
generation level of 51,308,884 MWH:s on a system basis is appropriate to use in this proceeding.

6. The appropriate fuel prices for use in this proceeding are as follows:

The coal fuel price.is $17.77/MWH.

The nuclear fuel price is $4.99/MWH.

The IC turbine fuel price is $112.28/ MWH.

The fuel price for AEP purchase is $10.43/MWH,
The fuel price for Duke Schedule J is $17.49/MWH.
The fuel price for other purchases is $21.21/MWH.
The fuel price for off-system sales is $19.49/MWH.

EEUO® >

7. The system normalized nuclear capacity factor which is reasonable to use in this
proceeding is 78.9%.

8. The proper fuel factor for this proceeding is 1.280¢/kWh, excluding gross receipts tax.

9. The Company's North Carolina test period jurisdictional fuel expense over-collection is
$43,576,200.

10.  The appropriate amount of interest expense associated with the over-collection of test
period fuel revenues is $6,362,123, based upon a 10% annual interest rate.

11.  The Company's Experience Modification Factor (EMF) is a decrement of 0.1657 cents
per kWh (including gross receipts tax, the factor is 0.171 cents per kWh).
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12.  CP&L's operation of its nuclear units during the test period was exceptional. The
Company’s operation of its base load fossil plants was reasonable and prudent during the test period.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 1

This finding of fact is essentially informational, procedural, and jurisdictional in nature and is not
controversial.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 2

G.S. §62-133.2 sets out the verified, annualized information which each electric utility is required
to furnish to the Commission in an annual fisel charge adjustment proceeding for a historical 12-month
period. In Rule R8-55(b), the Commission has prescribed the 12 months ending March 31 as the test
period for CP&L. All prefiled exhibits and direct testimony submitted by the Company in support
of’its Application utilized the 12 months ended March 3 1, 1995, as the test year for purposes of this
proceeding.

The test period proposed by the Company was not challenged by any party and the Commission
concludes that the test period appropriate for use in this proceeding is the 12 months ended
March 31, 1995, adjusted for weather normalization, customer growth, generation mix, and
normalization of SEPA and NCEMPA transactions.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 3

The evidence for this finding can be found in the Company’s Application and the monthly firel
reports on file with this Commission. Commission Rule R8-52(b) requires each utility to file a Fuel
Procurement Practice Report at least once every 10 years, as well as each time the utility's fuel
procurement practices change. In its Application, the Company indicated that the procedures relevant
to the Company's procurement of fossil and nuclear fuels were filed in the Fuel Procurement Practices
Report which was updated in May 1994. Inaddition, the Company files monthly reports of'its fuel
costs pursuant to Rule RB-52(a). These reports were filed in Docket No. E-2, Sub 655 for calendar
year 1994 and in Docket E-2, Sub 676 for calendar year 1995. No party offered any testimony
contesting the Company's fuel procurement and power purchasing practices.

The Commission concludes that CP&L's fuel procurement and power purchasing practices and
procedures were reasonable and prudent during the test period.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 4 AND §
The evidence supporting these findings can be found in the exhibits of Company witness Harris.
Company witness Harris utilized test period system sales of 44,608,214,262 kWhs and North
Carolina retail sales of 28,964,562,276 kWhs (Harris Exhibit 1). This level of sales was not

challenged by any party and was used as the basis for the test period adjustments. The per books
total system generation of 50,125,797 MWHs (including Power Agency ownership) reflects the
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generation resources available to serve the CP&L customers. This generation value was derived in
the Company’s work papers and was used as the basis for the test period generation adjustments.

The Company calculated adjustments for customer growth and weather normnalization using
customer meter data. The Company calculated a positive customer growth adjustment of
600,041,222 kWhs for the system and 649,476,812 kWhs for North Carolina retail. The method
employed by the Company in making this calculation utilizes the end-of-period number of customers
and is consistent with the calculations from past filel cases. The Company calculated a positive
weather normalization adjustment of 500,687,960 kWhs on a system basis and 527,352,911 kWhs
for North Carolina retail,

The Commission notes that no party took exception to the level of growth and weather
normalization calculated by the Company. Both calculations were performed in a manner consistent
with the methodologies performed by the Company in past cases. The Commission finds these kWh
adjustments appropriate and consistent with the adjustments made by the Company in past cases.

The adjustments for growth and weather total 1,100,729,182 kWhs on a system basis and
1,176,829,723 kWhs for the North Carolina retail jurisdiction. The Company applied losses to the
kWh adjustments calculated for growth and weather normalization and determined that these
adjustments total 1,183,087 MWHs at the generation level. The adjusted generation level of
51,308,884 MWHS is determined by adding the adjustments to the per book values. The Commission
notes that no party took issue with the adjustments calculated by the Company and finds that the
proper level of adjusted generation is 51,308,884 MWHs.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 6

The evidence supporting this finding can be found in the testimony and exhibits of Company
witness Harris, the testimony of Public Staff witness Lam, and the testimony and exhibits of CUCA
witness O'Donnell.

The fue! prices utilized by the Company in determining its fuel factor were based on the March
31, 1995 period. The Company utilized the following fuel prices:

A. The coal fuel price is $17.77/MWH.

B. The nuclear fuel price is $4.99/MWH.

C. The IC turbine fuel price is $112.28/MWH.

D. The fuel price for AEP purchase is $10.43/MWH,
E. The fuel price for Duke Schedule J is $17.49/MWH.
F. The fuel price for other purchases is $21.21/MWH.
G. The fuel price for off-system sales is $19.49/MWH.

Public Staff witness Lam adopted the Company's prices except for coal and IC turbine fuel for
which he used updated May 1995 prices. His resulting fusel factor calculation was higher than the
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Company's recommended factor which witness Lam testified did not appear unreasonable. Witness
Lam recommended adoption of the Company’s fuel factor which utilized the above fuel prices.
CUCA witness O'Donnell also.adopted the Company's fuel pricing.

The Commission concludes that the fuel pricing values proposed by the Company are appropriate
for use in this proceeding,

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 7

The evidence supporting this finding can be found in the testimony and exhibits of Company
witness Harris, the testimony of Public Staff witness Lam, and the testimony and exhibits of CUCA
witness O'Donnell.

In Harris Exhibit No. 3, the Company normalized the capacity factors for its nuclear units in
accordance with Commission Rule R8-55(c)(1) by using the five-year North American Reljability
Council (NERC) Equipment Availability Report 1989-1993 average for boiling water reactors
(BWRs) and pressurized water reactors (PWRs). The capacity factors of Brunswick Unit Nos. 1 and
2, both BWRs, were normalized at 60.71% and the capacity factors of the Robinson and Harxis Units,
both PWRs, were normalized at 70.78%. The Company’s normalized calculations resulted in a
system nuclear capacity factor of 65.78%. Using this capacity factor and the historical test period
methodology, a fuel factor of 1.368 cents’kWh was derived. According to the testimony of the Public
Staff witness, NERC data for the five-year period 1990-1994 published after the Company filed
testimony, reflected an average system capacity factor of 67.87%.

Company witness Harris testified that the system nuclear capacity factor used in his Exhibit No.
3 produced a fuel factor that did not adeguately match fuel revenues with fuel expenses for the
ensuing test year. Rather, he believed a fuel factor based upon the actual expected performance of
CP&L’s nuclear plants during the next test period was more appropriate. As a result, he calculated
the Company’s proposed fuel factor utilizing the nuclear capacity factors the Company expects to
achieve during the next test period. The expected nuclear capacity factor for the next test period is
81.7%. Witness Harris explained that because he decided to use the nuclear capacity factor expected
during the next test period to derive the Company’s proposed fuel factor, it was also necessary to use
expected next test period fuel prices, kWh sales, and other data. This calculation produced the fuel
factor proposed by the Company. At the hearing, witness Harris presented his Exhibit No. 3A which
shows the Company’s proposed fuel factor proformed back into the historical test period data with
a normalized nuclear capacity factor of 78.9%. Public Staff witness Lam did not object to the
nuclear capacity factor shown on Exhibit No. 3A and testified that the 78.9% factor was reasonable.

CUCA witness O’Donnell testified that the appropriate nuclear capacity to use in this proceeding
is 80%. His calculation was based on a regression analysis using data from 1987 to present, but with
the data for 1992 excluded because the Company experienced a low capacity factor during 1992 and
ODonnell considered it to be an outlier. On cross examination, witness O’Donnell testified that he
could not say with certainty that the actual capacity factor for 1995 would equal his 80% projection.
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Witness O’Donnell agreed that the regression model used to produce the 80% projection had a
standard error of almost 10 percentage points which would yield a confidence interval range of 70%
to 90% for his projection. Witness O*Donnell further agreed that capacity factors of 78.9%, 80%,
and 81.7% were all reasonable.

Witness O’Donnell testified that he recommended the use of a nuclear capacity factor of 80% in
Duke Power Company’s last fuel case, but that it was not derived using a regression analysis and that,
in his judgment, it was not appropriate to use such an analysis in the Duke case. When asked how
the Commission should determine when to use a regression analysis and when not, he indicated it was
a matter of judgment. He agreed that the Commission had not used a regression analysis to calculate
a utility's fuel factor before.

Finally, witness O’Donnell agreed on cross examination that the use of his proposed nuclear
capacity factor produces a fuel factor only 0.007 of a cent different from the one proposed by the
Company, and he also agreed that the calculation of a fuel factor is “not a precise science.”

The Commission must determine the appropriate level of nuclear generation to use as a basis for
calculating a fue! factor. The Commission is not convinced that the regression method suggested by
CUCA witness O'Donnell is appropriate. The Commission has not adopted the practice of using
regression analysis to determine nuclear capacity factors before and sees no reason to utilize the
practice in this proceeding. The Commission notes, based upon witness O’Donnell’s Exhibit KWO-1,
that the 1994 capacity factor, which he included in performing his regression analysis, appears to be
just as much of an outlier as the 1992 capacity factor, which he excluded. This inconsistency makes
the regression analysis presented in this case particularly unconvincing. Witness O’Donnell testified
that if the 1992 value was included, his regression analysis would predict a capacity factor of 70%
for 1995. The Commission rejects the regression analysis advocated by CUCA. The Commission
finds that the appropriate normalized system nuclear capacity factor to use in this proceeding is the
78.9% figure proposed by the Company and accepted by the Public Staff.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 8

The evidence supporting this finding can be found in the testimony and exhibits of Company
witness Harris, the testimony of Public Staff witness Lam, and the testimony and exhibits of CUCA
witness O'Donnell.

The Company requested a fuel factor of 1.280 cents/kWh. Public Staff witness Lam calculated
a fuel factor of 1.314 cents/kWh but adopted the Company’s request since he did not believe the
Company’s fue] factor unreasonable and the Public Staff does not generally recommend a fuel factor
or revenue level higher than that requested by the Company. CUCA witness O*Donnell calculated
a fuel factor of 1.273 cents/kWh using a nuclear capacity factor of 80%. With the exception of the
use of an 80% capacity factor, witness O’Donnell did not state an objection to the data in Harris
Exhibit No. 3A.

As set forth above, the Commission concluded that the appropriate normalized nuclear capacity
factor to use in this proceeding is 78.9% as proposed by the Company. This capacity factor produces
a fuel factor of 1.280 cents/lkWh using the test period data which is proposed by the Company and
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a fuel factor of 1.280 cents/kWh using the test period data which is proposed by the Company and
adopted by the Public Staff. The Commissionconcludes that a base fuel factor of 1.280 cents’kWh
is just and reasonable and should be approved in this proceeding. This factor is 0.004 cents/lkWh
higher than the base fuel factor of 1.276 cents’kWh approved in CP&L’s last general rate case,
Docket No. E-2, Sub 537. The 1.280 cents/kWh fuel factoris shown in the following table:

MWH Gen SMWH Fuel Cost

Nuclear 21,177,265 4.99 105,674,553
Coal 25,667,584 17.77 456,112,968
IC 34,730 112.28 3,899,484
Hydro 728,375 - -
Purchases:

Co-Gen 3,343,800 - 58,465,791

AEP Rockport 1,473,500 10.43 15,368,605

Duke Sch J 147,100 17.49 2,572,779

SEPA 189,699 - -

Other 366,158 21.21 7,766,211
Sales (1,819,327 19.49 (35,458,683)
Total Adjusted 51,308,884 $ 614,401,708
NCEMPA Adjustments

PA Nuclear (14,411,649)

Harris Buyback 1,598,690

PA Coal (19,289,619)

Mayo Buyback - 805,443
Total Fuel Expense $583,104,573
Normalized kWh Sales 45,549,371,919
Fuel Factor (cents/kWh) 1.280

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 9, 10 AND 11

The evidence supporting these findings can be found in the testimony and exhibits of Company
witness Harris, the testimony of Public Staff witness Lam, -and the testimony of CUCA witness
ODonnell.

G.S. §62-133.2(d) provides that the Commission "shall incorporate in its fuel cost determination
under this subsection the experienced over-recovery or under-recovery of reasonable fuel expenses
prudently incurred during the test period...in fixing an increment or decrement rider. The Commission
shall use deferral accounting and consecutive test periods in complying with this subsection, and the
over-recovery or under-recovery portion of the increment or decrement shall be reflected in rates for
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12 months, notwithstanding any changes in the base fuel cost in a general rate case." Further, Rule
R8-55(c)(5) provides, “Pursuant to G.S. §62-130(e), any overcollection of reasonable and prudently
incurred fitel costs to be refunded to a utility’s customers through operation of the EMF rider shall
include an amount of interest, at such rate as the Commission determines to be just and reasonable,
not to exceed the maximum statutory rate.”

Company witness Harris testified that the Company over-collected its fuel expense by
$40,835,877 during the test year from the fuel factors approved in the past two fuel cases, Docket
Nos. E-2, Sub 644 and Sub 658. Witness Harris adjusted the over-collection by $2,740,323 to reflect
the adjustment for Stone Container fuel costs. The $2.7 million adjustment was agreed to by CP&L
and thePublic Staffas the proper amount for this procesding. Both parties have agreed to determine
the appropriate methodology for determining this adjustment prior to the next fuel proceeding. With
the Stone Container adjustment, the proper EMF over-collection to refund to the North Carolina
retail customers is $43,576,200. Witness Harris computed interest on the EMF using a 10% interest
rate. His interest calculation totaled $6,362,123. Public Staff witness Lam and CUCA witness
O’'Donnell agreed with the Company’s calculations of the amount of the EMF and interest to be
refunded to the customers.

In its Application and testimony, the Company proposed an EMF decrement factor of
0.1657¢/kWh (0.171¢/kWh with gross receipts tax) to refund $49,938,323 of over-collected fuel
expense plus interest. This factor was determined by dividing the over-recovered amount by NC
retail adjusted kWhs 0f30,141,391,999. CP&L asked that this factor remain in rates for a 12-month
period.

No party offered any evidence contesting the Company’s calculations. The Commission
concludes that the Company’s calculation of the EMF plus 10% interest totaling $49,938,323 should
be refunded to the customers over a 12-month period. The Commission finds that the EMF
decrement of 0.1657 cents/kWh (0.171 cents/kWh with gross receipts tax) is appropriate for use in
this proceeding. The EMF decrement will remain in effect for a fixed 12-month period.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 12

The evidence supporting this finding can be found in the Company’s Application and direct
testimony and exhibits of CP&L witness Harris and the testimony of Public Staff witness Lam.

The Company files with this Commission monthly Fuel Reports and Base Load Power Plant
Performance Reports. These reports were filed in Docket No. E-2, Sub 655 for calendar year 1994
and in Docket No. E-2, Sub 676 for calendar year 1995. Witness Harris testified that the Company
met the standard for prudent operation as set forth in Commission Rule R8-55 based upon the test
year actual nuclear capacity factor of 90% which was substantially above the NERC five-year average
0f'65.78%. Public Staff witness Lam testified that the test year average of 90% is the highest level
of nuclear performance that the Public Staff has seen from any of the three major utilities in the State.
Witness Lam indicated that the highest level of test year performance from Duke was 82% and the
highest from VEPCO was 85.9%. The Commission commends CP&L for its outstanding nuclear
performance during this past test period.
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Based on the evidence, the Commission concludes that the operation of the Company’s base load
nuclear and fossil plants was reasonable and prudent during the test period.

IT IS, THEREFORE, ORDERED as follows:

1. That, effective for service rendered on and after September 15, 1995, CP&L shall adjust the
base firel component in its North Carolina retail rates by an amount equal to-a 0.004¢/kWh increment
(0.004¢/kWh including gross receipts tax) from the base fuel component approved in Docket
No. E-2, Sub 537. Said increment shall remain in effect until changed by a subsequent Order of this
Commission in a general rate case or fuel case.

2. That CP&L shall establish an EMF Rider as described herein to reflect a decrement of
0.1657¢/kWh (0.171¢/kWh including gross receipts tax). The EMF is to remain in effect for a 12-
month period beginning September 15, 1995.

3. That CP&L shall file appropriate rate schedules and riders with the Commission in order to
implement the fuel charge adjustment approved herein not later than five (5) working days from the
date of this Order.

4. That CP&L shall notify its North Carolina retail customers of the fuel adjustments approved
herein by including the Notice to.Customers of Net Rate Decrease" attached as Appendix A as a bill
insert with bills rendered during the Company's next normal billing cycle.

ISSUED BY ORDER OF THE COMMISSION.
This the 6th day of September 1995.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk

APPENDIX A
DOCKET NO. E-2, SUB 680
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Application by Carolina Power & Light ) NOTICE TO
Company for Authority to Adjust Its ) CUSTOMERS OF
Electric Rates and Charges Pursuant ) NET RATE
to G.S. §62-133.2 and NCUC Rule R8-55 ) DECREASE

NOTICE IS HEREBY GIVEN that the North Carolina Utilities Commission entered an Order
on September 6, 1995, after public hearings, approving a fuel charge decrease of approximately $60.6
million in the rates and charges paid by the retail customers of Carolina Power & Light Company in
North Carolina. The net rate decrease will be effective for service rendered on and after
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September 15, 1995. The rate decrease was ordered by the Commission after a review of CP&L's
fuel expense during the 12-month test period ended March 31, 1995, and represents changes
experienced by the Company with respect to its reasonable cost of fuel and the fuel component of
purchased power during the test period.

The Commission Order will result in a monthly net rate decrease of $2.01 for a typical customer
using 1,000 kWhs per month.

ISSUED BY ORDER OF THE COMMISSION.
This the 6th day of September, 1995.

NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Geneva S. Thigpen, Chief Clerk

DOCKET NO. E-7, SUB 559

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of )
Application of Duke Power Company ) ORDER APPROVING FUEL
Pursuant to G.S. 62-133.2 and NCUC Rule ) CHARGE ADJUSTMENT
R8-55 Relating to Fuel Charge )
Adjustments for Electric Utilities )

HEARD: Wednesday, May 2, 1995, at 10:00 a.m., in the Commission Hearing Room, Dobbs
Building, 430 North Salisbury Street, Raleigh, North Carolina

BEFORE: Commissioner Allyson K. Duncan, Presiding; Commissioners Ralph A. Bunt and Judy
Hunt

APPEARANCES:
For Duke Power Company:

Robert W. Kaylor, Bode, Call & Green, Post Office Box 6338, Raleigh, North
Carolina 27628-6338

and

W. Lamry Porter, Deputy General Counsel, Duke Power Company, 422 South Church
Street, Charlotte, North Carolina 28242
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For the Public Staff:

Vickie L. Moir, Staff Attorney, Public Staff - North Carolina Utilities Commission,
Post Office Box 29520, Raleigh, North Carolina 27626-0520
For: The Using and Consuming Public

For the Carolina Utility Customers Association, Inc.:

Sam J. Ervin, IV, Byrd, Byrd, Ervin, Whisnant, McMahon, & Ervin, P.A., Post Office
Drawer 1269, Morganton, North Carolina 28680-1269

BY THE COMMISSION: On March 3, 1995, Duke Power Company (Duke or the Company)
filed an application and accompanying testimony and exhibits pursuant to G.S. 62-133.2 and NCUC
Rule R8-55 relating to fuel charge adjustments for electric utilities.

OnMarch 21, 1995, the Commission issued an Order Scheduling Hearing and Requiring Public
Notice. ' '

Carolina Utility Customers Association, Inc. (CUCA), filed a petition to intervene which was
allowed by the Commission. The intervention of the Public Staff is noted pursuant to NCUC Rule
R1-19(e).

On May 2, 1995, Duke Pover Company filed certain revised testimony and exhibits of Candace
A: Paton proposing a fuel factor of 1.0400¢/kWh based on the use of an 82% system nuclear capacity
factor to determine the fuel rate'in this proceeding. Concurrently, a Stipulation between Carolina
Utility Customers Association, Inc., Public Staff - North Carolina Utilities Commission, and Duke
Power Company was filed with the Commission for approval. The Stipulation states that all parties
agree to support the position contained in the revised exhibits of Duke Power and to agree to the
admission of the prefiled testimony and exhibits of all parties into the record.

The case came on for hearing as ordered on May 3, 1995. Commissioner Ralph A. Hunt was
unable to be present at the hearing. The parties agreed to Commissioner Hunt participating in the
decision by reading of the record in this proceeding. Pursuant to the Stipulation, the parties stipulated
into the record the direct and revised testimony and exhibits of Candace A. Paton, Manager,
Regulatory Accounting, Rates and Regulatory Affairs Department of Duke Power Company; the
affidavit of Thomas S. Lam, Engineer, Electric Division of the Public Staff; and the testimony and
exhibits of Kevin W. ODonnell on behalf of Carolina Utility Customers Association, Inc. No other
party presented witnesses and no public witnesses appeared at the hearing.

Based upon the Company's verified application, the Stipulationbetween the parties, the testimony

and exhibits received into evidence at the hearing and the record as a whole, the Commission makes
the following
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FINDINGS OF FACT

1. Duke Power Company is a duly organized corporation existing under the laws of the State
of North Carolina and is subject to the jurisdiction of the North Carolina Utilities Commission as a
public utility. Duke is engaged in the business of developing, generating, transmitting, distributing,
and selling electric power to the public in North Carolina. Duke is lawfully before this Commission
based upon its application filed pursuant to G.S. 62-133.2.

2, The test period for purposes of this proceeding is the twelve month period ended
December 31, 1994,

3. Duke's fuel procurement and power purchasing practices during the test period were
reasonable and prudent.

4, Thetest period per book system sales are 72,895,076 mWh.

S. The test period per book system generation is 80,118,714 mWh end is categorized as
follows:

mWh

Coal 32,713,851
Oil & Gas 35,340
Light Off -
Nuclear 35,586,870
Hydro 1,929,632
Net Pumped Storage (469,425)
Purchased Power 595,680
Interchange 191,830
Catawba Contract Purchases 9,046,274
Catawba Interconnection Agreements 492,758
Interchange (4.096)
Total Generation 80118714

6. The Stipulation between CUCA, the Public Staff and Duke Power wherein the parties
agreed to the use of a system normmalized nuclear capacity factor of 82% and its associated generation
‘of 36,478,085 mWh to determine Duke's fuel rate should be approved for use in this proceeding.

7. The adjusted test period sales of 69,944,014 mWh consists of test period system sales of
72,895,076 mWh which are increased by 529,951 mWh for customer growth, and 1,083,899 mWh

associated with weather normalization, and reduced by 4,564,912 mWh associated with the
adjustment for Catawba retained generation.
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8. The adjusted test period system generation for use in this proceeding is 77,145,863 mWh
and is categorized as follows:
mWh
Coal 35,047,791
Oil & Gas 39,003
Light Off .
Nuclear 36,478,085
Hydro 1,731,400
Net Pumped Storage (518,664)
Purchased Power 595,680
Interchange 191,830
Catawba Contract Purchases 3,580,738
Total Generation 77,145,863
9. The appropriate fuel prices and fuel expenses for use in this proceeding are as follows:
A.  Thecoal fuel price is $15.30/mWh.
B. The oil and gas fuel price is $73.71/mWh.
C. The appropriate Light Off fuel expense is $3,483,000
D.  The nuclear fuel price is $5.45/mWh,
E. The purchased power fuel price is $13.11/mWh,
F.  Theinterchange fuel price is.$38.16/mWh.
G. The Catawba Contract Purchase fuel price is $5.36/mWh
10.  Theadjusted test period system fuel expense for use in this proceeding is $727,406,000.
11.  The proper fuel factor for this proceeding is 1.0400¢/kWh, excluding gross receipts tax.
12.  TheCompany's North Carolina test period jurisdictional fuel expense overcollection was

$42,705,000. The adjusted North Carolina jurisdictional test year sales are 46,284,179 mWh.

13.

The Company's Experience Modification Factor (EMF) is a decrement of .0923 ¢/kWh,

excluding gross receipts tax.

14.

Interest expenses associated with the overcollection of test period fuel revenues amount

to $6,406,000, based upon a 10% annual interest rate.

15.

16.

The EMF interest decrement is .0138¢/kWh, excluding gross receipts tax.

The final fuel factor is 0.9339¢/kWh, excluding gross receipts tax.
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 1

This finding of fact is essentially informational, procedural, and jurisdictional in nature and is not
controverted.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 2

G.S. 62-133.2(c) sets out the verified, annualized information which each electric utility is
required to furnish to the Commission in an anmual fuel charge adjustment proceeding for an historical
12-month test period. In NCUC Rule R8-55(b), the Commission has prescribed the 12 months
ending December 31 as the test period for Duke. The Company's filing was based on the 12 months
ended December 31, 1994,

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 3

NCUC Rule R8-52(b) requires each electric utility to file a Fuel Procurement Practices Report
at least once every 10 years and each time the utility's fuel procurement practices change. The
Company's updated fuel procurement practices were filed with the Commission in Docket No. E-100,
Sub 47, in July 1994 and were in effect throughout the 12 months ended December 31, 1994. In
addition, the Company files monthly reports of its fuel costs pursuant to NCUC Rule R8-52(a).

No party offered direct testimony contesting the Company's. fuel procurement and power
purchasing practices. In the absence of any direct testimony to the contrary, the Commission
concludes that these practices were reasonable and prudent during the test period.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 4-6
The evidence for these findings of fact is found in the testimony of Company witness Paton.
Company witness Paton testified that the test period per books system sales were 72,895,076
mWh and test period per book system generation was 80;118,714 mWh, Public Staff witness Lam
and CUCA witness ODonnell accepted these levels of test period per book system sales and

generation for use in the fuel computation. The test period per book generation is categorized as
follows:
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__mWh
Coal 32,713,851
Oil & Gas 35,340
Light Off -
Nuclear 35,586,870
Hydro 1,929,632
Net Pumped Storage (469,425)
Purchased Power 595,680
Interchange 191,830
Catawba Contract Purchases 9,046,274
Catawba Interconnection Agreements 492,758
Interchange __ (4.096
Total-Generation 80.118.714

Witness Paton testified that Duke achieved a system nuclear capacity factor of 82% for the test
period and that the most recent (1989-1993) North American Electric Reliability Council's five-year
average nuclear capacity factor for all pressurized water reactor units is 70.78%. Witness Paton's
revised testimony and exhibits reflect the use of an 82% system nuclear capacity factor to determine
the fuel factor in this proceeding. On May 2, 1995, Duke filed for approval a Stipulation between
CUCA, the Public Staff and Duke wherein the parties agreed to support the position contained in
Duke's revised exhibits. No other party contested the use of an 82% nuclear capacity factor in this
proceeding.

Based upon the agreement of the Company, the Public Staff and CUCA as to the appropriate
numbers, and noting the absence of evidence presented to the contrary, the Commission concludes
that the level of per book sales' and generation are reasonable and appropriate for use in this
proceeding.

Based upon the performance of the Duke system and the Stipulation entered into by the parties,
the Commission concludes that the 