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GENERAL-ORDERS 
GENERAL ORDERS •. GE;NERAL 

DOCKET NO. M-100, SUB 128 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Ameodmeot of Certain Commission ) 
Rules to Correct Address Changes ) 

ORDER AMENDING 
RULES 

BY TIIB CHAIR: It has COme to the attention of the Chair that ·cert~ Commission Rules as 
published in the North Carolina Public Utilities Laws acd Regulations - 1999 Edition should be 
amended _to update the Com.mission"s and Public Staffs recent address changes. The amendments 
are as follows: 

1. In Commission Rule Rl-2(a), the reference to the Commission's address as 'P.O. Box 
29510, Raleigh, N.C. 27626-0510" should be changed to "4325'Mail Service Center, 
Raleigh, N.C. 27699-4325", acd the reference to the Public Stairs address as ''P.O. 
Box 29520, Raleigh, N.C. 27626-0520' should be chacged to "4326 Mail Service 
Center, Raleigh, N.C. 27699-4326'; 

2. In CommissionRulesR4-2(h) and R4-4(c), the reference to the Public Staff-North 
Carolina Utilities Commission, Transportation Rates Division's-address as np .0. Box: 
29520, Raleigh, N.C. 27626-0520" should be changed to "4326 Mail Service Center, 
Raleigh, N.C. 27699-4326"; 

3. In Commission Rule R9-2(7), the reference to the Public Staff- North Carolina 
Utilities Commission, Accounting Division"s address-as "P.O. Box 29520, Raleigh. 
N.C. 27626-0520" should be.changed to "4326 Mail Service Center, Raleigh, N.C. 
27699-4326"; ' 

4. In Commission Rules R9-4(b)(5) andR17-2(h), the reference to the Public Staff
North Carolina Utilities Commission, Communications Division's address as "P.O. 
Box 29520, Raleigh, N.C. 27626-0520" should be changed to '4326 Mail Service 
Center, Raleigh. N.C. 27699-432611

; 

5. In Commission Rules Rl0-24(d), Rl0-24(e)(4), and in the sample fonns in the 
Appendix to Rule Rl 0-24 entitled, "SAMPLE FORM OF WATER OR SEWER 
BOND SECURED BY IRREVOCABLE LETTER OF CREDIT OF 
NONPERPETUALDURATION'' and 'SAMPLE FORM OF WATER OR SEWER 

, • BOND SECURED BY COMMERCIAL SURETY BOND OF NONPERPETUAL 
DURATION ISSUED BY .CORPORATE SURETY'' the reference to the 
Commission's address as "P.O. Box 29510, Raleigh, N.C. 27626-0510" should be 
changed to "4325 Mail Service Center, Raleigh, N.C. 27699-4325'; 



GENERAL ORDERS-GENERAL 

6. In Commission Rules Rl2-IO(b)(4), Rl2-11(1)(4), and RlS-7(1)(3), the reference to 
the Public Staff - North Car01ina Utilities Commission, Consumer Services 
Division's eddress as "P.O. Box 29520, Raleigh, N.C. 27626-0520' should be 
changed to '4326 Mail Service Center, Raleigh, N.C. 27699-4326'; 

7. In the Appendix to Commission Rule 15-1, NCUC Form RF, Instruction 6, the 
reference to the address of the Commission's Finance and Budget Group as "Post 
Office Box 29510, Raleigh, North Carolina 27626-0510' should be changed to '4325 
Mail Service Center, Raleigh, North Carolina 27699-4325'; and 

8. In the Appendices to Chapters 14 and 14A, both application fonns reference the Chief 
Clerk of the North Carolina Utilities Commission's address as "Post Office Box 
29510, Raleigh, North Carolina 27626-0510' and both addresses on the application 
forms which reference the Chief Clerk's address should be changed to '4325 Mail 
Service Center, Raleigh, North Carolina 27699-4325.' 

IT IS, THEREFORE, SO ORDERED. 

ISSUED BY ORDER OF THE CHAIR. 
This the ...1Q!h..... day of April, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Gail L. Mount, Deputy Clerk 

DOCKET NO. M-100, SUB 128 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Amendment of Certain Commission ) 
Rules to Correct Address Changes ) 

ORDER 
AMENDING RULES 

BY THE CHAIR: It has come to the attention of the Chair that certain Commission Rules as 
published in the North Carolina Public Utilities Laws and Regulations - 1999 Edition should be 
amended to update the Commission's and Public Staff's recent address changes. The amendments 
are as follows: 

1. In Commission Rule R7-37(d), the reference to the Commission's address as "Post 
Office Box 29510, Raleigh, North Carolina27626-0510" should be changed to "4325 
Mail Service Center, Raleigh, North Carolina 27699-4325", and in the sample fonns 
associated with Rule R7-37 entitled, "SAMPLE FORM OF WATER OR SEWER 
BOND SECURED BY IRREVOCABLE LETTER OF CREDIT OF 
NONPERPETUALDURATION" and "SAMPLE FORM OF WATER OR SEWER 

2 
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GENERAL 'ORDERS • GENERAL. 

BOND SECURED BY COMMERCIAL SURETY BOND OF NONPERPETUAL 
DURATION ISSUED BY CORPORATE SURETY" the reference to the 
Commission's address as 11P_ost·Office Box 29510, Raleigh, North Carolina 27626~ 
0510" should be changed to "4325 Mail Service Center, Raleigh, North Carolina 
27699-4325"; and 

2. In Commission Rule RI 8-7(1)(3) the reference to the Public Staff - North Carolina 
Utilities Commission. Consumer Services Division~:S address as "P.O. Box 29520, 
Raleigh, N.C. 27626-0520" should be changed to "4326 Mail Service Center, Raleigh, 
N.C. 27699-4326." 

IT IS, THEREFORE, SO ORDERED. 

ISSUED BY ORDER OF THE CHAIR 
This the 14th day of April, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
GenevaS. Thigpen, Chief Clerk 

DOCKET NO. M-100, SUB 129 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Investigation of Merger Filing Requirements for Electric 
and Natural Gas Utilities 

) ORDER REQUIRING 
) FILING OF ANALYSES 

BY THE COMMISSION: G.S. 62-111 provides that no merger or business combination 
affecting any public utility shall be made except after application to and approval by the Commission, 
''which approval shall be given ifjuStified by the public convenience.and necessity." Thi~ standard 
is not further defined in the statute, and the Commission has-nrit promulgated any rules specifically 
regarding merger applications of electric or natural gas utilities. 

The Commissio!). initiated an investigation in this docket by Order dated January 28, 2000, 
to consider the appropriateness of requiring all future applicants.Seeking approval of requests for 
authority to engage in mergers or other business combinati0ns withinJhe electric or natural gas 
industries to file (I) a comprehensive, detailed market power analysis .and/or (2)a formal, detailed 
analysis clearly identifying and quantifying all anticipated benefits, detriments, costs, and savings that 
could reasonably be expected to be iealized or incurred from the proposed merger. The Co!1111lission 
requested comments on whether such analyses should be required to be filed by applicants in-future 
proceedinga and on what specific rules or guidelines should be adopted.by the Commission to address 

3 



GENERAL ORDERS • GENERAL 

the issues. The Commission ordered that such analyses be filed by merger applicants on an interim 
basis pending resolution of the investigation. 

On February 15, 2000, the Chair issued an Order making the electric and natural gas utilities 
cited hereinafter parties to this docket. Comments have been filed by the utilities, the Public Staff: 
the Attorney General, and the Carolina Industrial Group for Fair Utility Rates (CIGFUR), which was 
allowed to intervene. A brief summary of the comments follows. 

Market Power Analysis 

Duke Power, a division of Duke Energy Corporation (Duke) says that the Commission should 
maintain its focus on the impact of proposed mergers on the services and rates provided to North 
Carolina consumers. With respect to market power, Duke argues that the Commission should rely 
upon the analysis and enforcement efforts of the federal agencies charged with protecting competition 
in the economy, the Federal Trade Commission (FTC) and the Department of Justice (DOJ). These 
agencies review proposed mergers under the Clayton Act and the Hart-Scott-Rodino Anti-Trust Act. 
They have developed Merger Guidelines that target market power issues, and they have the 
experience, resources and personnel to carry out this function. Duke also points out that the Federal 
Energy Regulatory Commission (FERC) must review and approve mergers in excess Of $50,000 
within FERC jurisdiction: FERC applies a public interest standard and has continuing regulatory 
jurisdiction, so it can impose mitigating behavioral conditions to address market power issues and 
can monitor their effectiveness. Duke says that coordination among reviewing agencies is important 
to avoid duplicative analysis and the potential for inconsistent outcomes. If deemed necessary, the 
analysis filed with FERC could be used by the Commission, but materials filed with the anti-trust 
agencies are confidential by law. Finally, Duke says that there are additional remedies for market 
power even after merger approval, such as anti-trust laws, private legal actions, and complaints. 

Carolina Power and Light Company and North Carolina Natural Gas Corporation (CP&L) 
argue that issues of market power resulting from mergers should not arise because retail electric and 
gas markets are fully regulated in North Carolina by the Commission and will be for years to come. 
Similarly, market power should not be an issue with regard to transmission services because the rates 
for transmission used to serve bundled retail load are regulated by the Commission, while FERC sets 
rates and terms for wholesale transmission service. The only market that is not fully regulated is the 
market for wholesale electric power and, given that FERC has primary jurisdiction in this area, the 
Commission should rely on the market power analyses submitted to FERC, rather than duplicating 
FERC's filing requirements. 

Vuginia Electric and Power Company, d/b/a NC Power (NC Power) believes the proposed 
filing requirements are duplicative, premature and unnecessary. The proposed market power analysis 
would duplicate existing, comprehensive reviews conducted by FTC and DOI and•FERC, and state 
commissions and other interested parties cab. participate in the federal proceedings. A market power 
analysis focusing on retail impacts is unnecessary because North Carolina has not yet restructured to 
allow retail choice. 

Public Service Company of North Carolina, Inc. (PSNC), says that many mergers involve 
utilities providing different services i~ different states and present little or no potential for market 
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power abuse. Furthermore, market power abuses such as setting prices artificially high are not as 
prevalent in a regulated market as in a fully competitive market. Requiring a market power analysis 
with all merger applicitiQns would be extremely costly. A better approach would be to exercise 
discretion an~ require a market power study only when circumstanc8S warrant. 

Piedmont Natural Gas Company, inc. (Piedmont), believes it inappropriate to require a market 
power analysis. Federal law provides review of all mergers that are likely to have a substantial effect 
on competition by FTC and DOJ. Applicants should only have to •provide notice that they have 
complied :with these feaeral requirements. ·Further, market·power studies are exp~ive and ar_e 
generally valuable only Upon expert analysis. Piedmont says that the Commission does not have such 
expertise on its staff. 

Frontiei- Energy LLC (Frontier) says that the variety of situations covered by.G.S. 62-111 
makes it difficult to hnplemeirt generic filing requirements and that the broad authority granted by the 
statute allows review and consideration of each case to be tailored to it~ own. Further, market.power 
may not be exercised in the curtent regulated environment absent Commission approval or lax 
oversight. 

The Public Staff says that a market power analysis would provide valuable information and 
should be required as early as possible to expedite the process. The Public Staff lists specific items 
that should be' included in the analysis. The fact that primary responsibility for some of this 
information may reside with other agencies is,no reason to withhold it. The Commission cannot 
abdicate its authority under North Carolina law_ and rely upon federal agencies to investigate so 
important an issue as.market power. Further, ·waiting for federal agencies to act.would create the. 
very delays that merger applicants want to avoid. PSNC's approach (to wait and see if an additional 
investigation of market power is needed, rather than requiring an analysis up front) could cause 
significant delay if such a study is required in a case. If such analyses are not required in every case, 
the Commission should provide for delays iri its hearing schedule where they are needed. 

The Attorney General believes that the Commission should give appropriate weight to all 
potential anti-competitive effects. Market power is encompassed within the-requirementthat the 
Commission consider "all aspects of anticipated service and rates11 affected by a merger. Using 
guidelines of the FTC and DOJ, FERC has developed a Policy Statement that details the factors it 
will consider in reviewing merger applications. This Commission shOuld do the same. If similar 
guidelines are used, the extra cost of filing an analysis here will not be great. The Commission should . 
not rely on federal agencies since the federal anti-trust filings ai-e·confidential and ,since federal 
agencies do'not have sufficient resources to ensure ·adequate review of all the materials filed wit~ 
them. Retail competition, though not here today, is near and the effects ofa merger on competition 
should be considered. The filing requirement could allow for an exception if a particular merger 
doesn't impact competition. 

CIGFUR agrees with the Public Staff and the Attorney General that merger applicants should 
be required to file a market power study. 
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Cost.:.Benefit Analysis 

Duke says that merger applications already provide sufficient informatiOn to alert the 
Commission, Public Staff and other intervenors as to the particulal' issues-that need to be developed 
in greater detail during discovery and that intervenors have demonstrated skill in using discovety to 
develop facts relevant to specific transactions. Duke sa~ that FERC once required merger applicants 
to submit detailed analyses and estimates of future costs and benefits; but faun~ such studies to be 
of limited benefit and abandoned them. Thus; Duke.argues that the Commission should not require 
applicants to file detailed cost-benefit analyses; however, "the Commission may find it beneficial tO 
set forth a list of the types ofinfonnation and documents public utilities applicants should provide in 
merger applications. 11 

CP&L argues that cost savings are just one factor that may be considered in evaluating a 
merger and that other factors might include qualitative benefits that cannot be quantified, such as 
increased ability· to provide stable and reliable service and enhanced economic development 
opportunities. Further, projected cost savings, to the extent any exist, will be very preliminary at the 
time a merger application is' filed, and it may be-impossible for an applicant to provide detailed 
quantitative analysis of anticipated benefits, detriments, costs and savings. Thus, CP&L argues that 
the General Assembly has established a flexible standard for evaluating business combinations and 
mergers and that the Commission should continue a case-by-case consideration of all applicable 
benefits, detriments, costs and savings, including both quantitative and non-quantitative factors. 
Whether.an applicant-includes a formal quantification of the financial costs and savings expected to 
result from the proposed merger should be left to the discretion of the applicant, not made a 
mandatory requirement. 

NC Power finds the proposed cost-benefit analysis unnecessary in light of the Commission's 
broad statutory.authority to inquire into all aspects of proposed mergers. The Commission.has 
demonstrated· its,ability to investigate complex merger proposals and to determine whether a given 
merger presents _benefits that should be shared with ratepayers or costs against which ratepayers 
should be protected. Each merger is different and no uniform filing requirements are appropriate for 
all. 

PSNC says that tho infonnation currently provided in tho application and testimony and 
available through discovery. is sufficient and is consistent with the flexibility inherent in the· public 
convenience and necessity standard. However, if the Commission detennines that cost-benefit 
analyses should be filed, PSNC does not oppose the requirement, but suggests that analyses be filed 
with applicants1 testimony rather.than with the application. PSNC cautions-that such analyses would 
be speculative and.that some mergers are not driven by cost savings at all. 

Piedmont does not object to requiring applicants to file 'a detailed analysis clearly identifying 
and quantifying by appropriate categories the significant anticipated benefits, detriments, costs and 
savings that could reasonably be expected-to be realized.or incurred from the proposed business 
transaction." This is slightly different frOm what was proposed, but Piedmont finds its version more 
realistic. In planning mergers, savings are often projected by broad categories; time does not permit 
detailed studies, Piedmont cautions that each merger is different, benefits are often confidential, and 
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time is of the essence. Piedmont warns against pennitting mergers to become a forum for unrelated 
issues. 

F'rontiei s~ys that precise requirements will inevitably be over-inclusive-and bring in irrelevant 
data, or under-inclusive and create loopl'!.oles; The current practice of'imposing case-specific 
protections vitiates the .. need for generic filing requirements. 

The Public Staff says that past merger filings ha-Ve not provided sufficient information for 
issues to be identified, leading to extensive discovery whicb has slowed down the process. The Public 
Staff feels that a cost-benefit analysis would. provide valuable information and should be required as 
early as possible. The Public Staff lists specific items that should be included. Qualitative elements 
could be<it1cluded, too. FERC only abandoned such a requirerµent'becaust;..most rate issues are 
matters of state jurisdiction, nOt federal If e_lectric rates are frozen as.part of electric restructuring, 
m~rgers ~ De the only opportunity to capture savings for ratepayers. · t'. 

~- . t 
h-• , ~-

. The Attorney .General believes that a detailed cost-benefit analysis would provide useful 
infurmatlon and would afford parties an opportunity to study and evaluate a nierger. The impact on 
rates and~services; assurance that risks will· not be borne by ratepayers, measures to preserve 
Commission authority and to avoid regulatory loopholes are significant {ssue{tb be·considere,d in a 
merger Jase, and.all of these issues should be addressed through an analysiS:Of costs and benefits. 
FERC tends to rely on open access and competition, rather than cost~benefit studies, in its 
consid~ration of mergers, but this approach is untested. 

CIGFUR agrees with Public Staff and Attorney General that merger applicants should be 
required to file a cost-benefit analysis. Applicants should ·be required to show that quantifiable 
bene{its outweigh risks. 

Commission Conclusions 

G.S. 62-11 l provides that no merger or business combination affecting any public utility shall 
be made except after application to and_ approval by the Commission. In State ex. rel. Utilities 
Commission v. Village of Pineburst, 99 N.C.App. 224, 393 S.E. 2d lJ.l (1990), aft'd per curiam, 331 
N.C. 278, 415 S.E. 2d 199 (1992), the Court of Appeals applied the public convenience and necessity 
standard to the proposed sale Of a water and sewer system. The Court stated th?t the Commission 

. . .niust inquire into all aspects of anticipated service and rates occasioned and 
engendered by the proposed transfer, and then determine whether the transfer will 
serve the public convenience and necessity. This comports with the longstanding 
principle that the public convenience and necessity doctrine 11is a relative or elastic 
theory rather than an abstract or absolute rule .. ," (cite omitted) (emphasis in 
original) Id., at 229. 

The Commission recognizes that wholesale electric competition is increasing and that there 
has been a recommendation to the General Assembly by the -Study Commission on the Future of 
Eectric Service in North Carolina concerning retail electric competition. In addition, certain natural 
gas consumers currently have access to competitive gas supply and natural gas has become. an 
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increasingly important fuel for new electriC generation. Utilities are investing billions of dollars in• 
mergers and there is an apparent convergence of the electric and gas industries as utilities strategically 
position themselves to meet the demands of increasing competition. Over the last few years in North 
Carolina alone, the Commission has ruled on merger applications involvihg Duke and PanEnergy, 
SCANA Corporation and PSNC, CP&L and NCNG, and CP&L aod Florida Progress Corporation. 

As discussed above, the comments filed in this proceeding by the Attorney General, Public 
Staff and CIGFUR recommerid that merger applicants should be required to file a market power 
analysis and a cost-benefit analysis. The Public Staff also recommends a specific list of minimum 
filing requirements which merger applicants should supply in a market power analysis and a cost
benefit analysis. -The comments filed by the utilities generally. oppose the requirement to file such 
analyses. 

After careful review of the comments filed in this proceeding, the Commission concludes that 
a market power analysis and a cost-benefit analysis should-be filed by all future applicants seeking 
authority to engage in mergers or other business combinations within the electric or natural gas 
industries as part of their application. These analyses are relevant and useful information and will 
assist the parties and the Commission in determining whether or not the merger meets the statutory 
standard. Further, if such analyses are provided with the application, the Commission believes that 
delays will be minimized and the Commission will be positioned to rule more expeditiously in such 
proceedings. 

IT IS, TIIEREFORE, ORDERED that all applicants seeking authority to engage in mergers 
or other business combinations within the electric or natural gas industries shall file, on the same date 
that the application is filed, the following infonn~tion: 

I. A Market Power Analysis, including 

a. A market power analysis employing the Herfindalll'llirschman Index or other 
accepted measurement accompanied by a justification of the method and assumptions used in the 
analysis; 

b. Sensitivity analyses on the impact on market power·ofsignificant factors such as 
deregulation, other mergers, interconnection between merging utilities, and transmission groups ( e.g., 
RT0/1S OfTransco) joined by merging utilities; and 

c. Copies of all market power analyses related to the merger that are filed with other 
state and federal agencies; and 

2. A Cost-Benefit Analysis, including 

a. A comprehensive list of all material areas of expected benefit, detriment, cost, and 
savings over a specified period ( e.g., three to.five years) following consummation of the merger and 
a clear descrlption of each individual item in each ,area; 
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b. A quantification of each individual item (or an explanation as to why ·a 
quantification cannot be madC) specifying whether it is an annually recurring amount, a single 
cumulative amount, or a one-time cost or Saving; 

' ' c. An allotation or assignment of each quantified amount to the merging utilities and 
their affiliates by regulatory jurisdiction; and . 

. . d. Copie8 of all analyses of'expected benefits, detriments, costs, and savings related 
to the merger that are filed with other state and federal agencies. 

jcllOI00.113 

ISSUED.BY ORDER OF THE COMMISSION. 
Thi_s the~ day of November, 2000 .. 

' -

NORTH CAROLINA UTILITIES COMMISSION 
' Geneva S, Thigpen, Chief Clerk · 

9 



GENERAL ORDERS - ELECTRICITY 

DOCKET NO. E-100, SUB 84 

BEFORE THE NORTII CAROLINA UTILITIES COMMISSION 

In the Matter of 
Investigation oflntegrated Resource Planning in North 
Carolina• 1999 

) ORDER ADOPTING 
) INTEGRATED RESOURCE 

. ) PLANS 

BY THE COMMISSION: North Carolina General Statute 62-100.1 ( c) requires the North 
Carolina Utilities Commission (Commission) to "develop, publicize, and keep current an analysis of 
the long-range needs" for electricity in this State. This includes ()) the Commission's estimate of the 
probable future growth of the use of electricity; (2) the probable needed generating reserves; (3) the 
exterit, size, mix and general location of the generating plants; (4) arrangements for pooling power 
to the extent not regulated by the Federal Power Commission (now the Federal Energy Regulatory 
Commission, or the ·FERC); and (5) other arrangements with other utilities and energy suppliers. 

The purpose of this requirement is "to achieve maximum efficiencies for the benefit of the 
people ofNorth Carolina." The statute requires the Commission to develop a plan for the future 
requirements for electricity for North Carolina or the area served by a utility ~d to consider its 
analysis in acting upon any petition for construction. In addition, it requires the Commission to• submit 
annually to the Governor and to the appropriate committees of the General Assembly the following: 
(1) a report of its analysis and plan; (2) the progress to date in carrying out such plan; and (3) the 
program of the Commission for the ensuing year in connection with such plan. 

Commission Ru1e RS-60 requires that each of the investor-owned utilities and the North 
Carolina Electric Membership Corporation, ( collectively, "the utilities") furnish the Commission with 
an annual report that contains specific information that is set out in subsection (c) of the rule and 
provides that the Public Staff and any other int~rvenor may file its own report, evaluation, or 
comments regarding the utilities' reports. In addition, Rule R8-62(p),requires certain additional 
information be incluOed in the reports about the construction,oftransmission lines. 

In its July 13, 1999 Order Adopting Least Cost Integrated Resource Plans And Clarifying 
Future Filing Requirements in Docket No. B-100, Sub 82, the Commission imposed additional 
requirements for the Annual Reports. Specifically, the utilities were directed to include a full 
response to each item of information required by the Rules; appropriate explanations for each item 
where the informa~ion requested is not available; and appropriate explanations referencing the 
location ofinfonnation in the filings where such information does not follow the same general order 
of presentation as contained in the Commission Rules. The Commission further ordered the utilities 
to adhere ta' the requirement that each ten-year forecast and plan consist of the ten years next 
succeeding the annual September I filing date. Finally, the Commissicin required the utilities to file 
1999 Annual Reports wbich included a detailed explanation of the basis for, and a justification for the 
adequacy and appropriateness of;, the level-of projected reserve margins and a discussion of the 
adequacy of the respective utility's transmission system. 
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On or about September 2, 1999, the second Integrated Resource Plan (IRP) filings were made 
under the current rules by Carolina Power & Light Company (CP&L), Duke Power (Duke), North 
Carolina Powei (NC Power), and North Carolina Electric Membership Corporation (NCEMC). On 
December 7, 1999, the Public Staff filed its comments on the IRPs filed by the utilities. On December 
21, 1999, Duke and NC Power 'filed responses to the Public Staff comments. CP&L and NCEMC 
did not file reply comments. 

By Order issued October 29, 1999, public hearings were scheduled for the purpose of taking 
non-expert pllblic witness testimony during the month of January. By Order issued_February 10, 
2000, the public bearings previously scheduled in Edenton and Raleigh-were rescheduled for March 
28, 2000, in Raleigh.· 

Carolina Industrial Group for Fair Utility Rates I and II (CIGFUR) intervened in the 
proceeding but did not file comments.' 

UTILITY RESPONSES TO RULES R8-60(c) AND R8-62(p) 

The Public Staff comments contained a summary of the information filed by the utilities in 
response to requirements contained in RnlesRR-60 and 62. All of the information filed by the utilities 
was satisfactory to the Public St~ except for two instances; 

(1) NC Power responded to the requirement for listing wholesale purchase power 
commitments by stating that "there are no wholesale purchase ·power commitments inclu.ded in the 
ten-year forecast" and that ''for purposes of this filing, _purChas_e contracts with non-utility generators 
are considered 'firm purchases' rather thari 'wholesale purchase commitments.'" The Public Staff 
considered the-response ''unclear." -

(2) NC EMC did ·not respoild to' the requirement for the information on transmission lines 
conteined on FERC Fonm I. The Public Staff commented that NCEMC is not subject to FERC 
jurisdiction and thus does not generate the FERC Fonn 1 infonnation. Nevertheless, as the Public 
Staff pointed out, the previous Order Adopting Least Cost Integrated Resource Plans And Clarifying 
Future Filing Requirements, issued July 13, 1999; in Docket No. E-100, Sub 82, required "that future 
filings by allutilities pursuant to NCUC Rules R8-60 and R8-61 sliallinclude a full response to each 
item of information required by the RuleS." 

RESERVE MARGINS 

The Commission Order Adopting Least Cost Integrated Resource Plans And Clarifying Future 
Filing Requirements, issued July 13, 1999, in Docket No. E• 100, Sub 82, required ''that the filings 
due September 1, 1999, shall include a detailed explanation of the basis for, and a justification for the 
adequacy arid appropriateness of, the level of projected reserve margins and a discussion of the 
adequacy of the respective utility's transmission system." The Public Stall's comments conteined the 
following 'discussion of the utilities' filings in response to the'reserve margin portion of the 
requirement: 

11 



GENERAL ORDERS - ELECTRICITY 

(1) ·CP&L provided an assessment of the adequacy and al)propriateness ofits 
level of projected reserves. This assessment indicated that a reserve margin of 15% 
was adequate. CP&L found that the·industry•s widely used "one day in ten years" 
Loss•of-Load Exception (LOLE) criteria would be satisfied by a reserve level of 
1,500 MWs, or a reserve margin of approximately 11.7%. CP&L used computer 
modeling, its own studies, and assessment of capicity assistance from neighboring 
electric systems to evaluate the reliability criteria. CP&L's survey of other utilities 
found a range of reserve margins, from 9.8% to 20.5%, with a majority of the utilities' 
reserves in the range of approximately 15% to 18%. CP&L also believes that the high 
reliability and small size of planned' additions allow lower reserve levels. CP&L 
expects to attain a 15% reseive margin in all but the first two years of the current ten
year period. 

(2) Duke responded that its lowered reserve margin target ~f 17% was 
supported by the increased availability of existing generation, shorter lead times for 
new generation, and the emergence of new purchased power options. Duke's 
operating experience was also factored into the selection of a 17% reserve margin. 
Duke reported that between June 1997 and July 1999, there were 15 days when 
generating reserves dropped below 3%, without factoring in purchases and Demand 
Side Management (DSM). When purchases and DSM were factored in, the lowest 
reserve margin reached was 12%. Duke's reserve margin is slightly above the 17% 
target for the entire ten year planning period. 

(3) VEPCO reported that its target reserve margin is 12.5%. VEPCO's 
planning reserves in the past were established using a 12-hour loss ofload criterion. 
VEPCO, this year, has initiated a review of this reserve planning criterion to evaluate 
its appropriateness. VEPCO's preliminary results determined that a reserve margin 
between ,12% and 13% should be used as a target. An internal task force determined 
that a reserve margin of 12.5% would be adequate to cover various contingencies. 
This 12.5% reserve margin target is the lowest of the three major investor~owned 
utilities in North·carolina. Furthermore,,while it is in the ov_erall range that CP&L 
found for the utilities surveyed, it is well below the range of 15% to 18% maintained 
by the majority of the utilities in its survey. As noted earlier, VEPCO's reserves range 
from approximately 9.4% to 11.1 % for the 2000 to 2009 period, with the lowest 
levels occurring at the end of this period. VEPCO never reaches its target level of 
12.5%, which is the level it plans to use to determine the amount of capacity to 
acquire in the wholesale market. For example, ifVEl'C01s reserve margin in the last 
years of its forecast were at the 12.5% level, its reserves would have to be 
approximately 500 MWs higher. 'If VEPCO maintained a 15% reserve margin 
instead, the reserves would have to be over 900 MWs higher than reported. VEPCO 
has firm purchases of over 3,000 MWs for each year of the planning period. 

(4) 
margin. 

NCEMC did not provide an assessment of the adequacy of its reserve 
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The Public Staff believes that the Commission should continue to require the 
filing of this reserve adequacy report, including the critetja use'd to determine reserve 
nwgin targets, within the annual !RP reports. The information supplied is important 
and is not found elsewhere. CP&L and Duke appear to meet their projected reserve 
margin targets for the planning period. VEPCO misses its target in all years, and its• 
projected reserve nwgin declines beginning in 2004 and lasting through the end of the 
planning period. The Public Staff recommends thst CP&L and Duke maintain reserve 
margins ·of approximately 15% atid 17%, respectively. VEPCO should address 
whether its 12.5% target is adequate, when it is so much lower than CP&L's, Duke's, 
and .the majority of the stirveyed utilities and why its reserve margins do not meet 
even this target. · 

Duke's response to the Public Statrs·comments was as follows: 

The VACAR Reserve Shsring Agreement currently provides that the members 
collectively maintain 1,694 MW of Contingency Reserves. Duke's share is currently 
525 MW. Each VACAR memb_er maintains its share of Contingency Reserves~ 
enabling the members to respond to such factOI'S a~ generation and transmission 
equipment unavailability. Duke believes that it is inappi-opriate to create additional 
reserve measures and requirements. 

Duke's 1999 Annual Plan filing stated that continued use of the 17% planning 
reserve margin target is appropriate at this time. Duke Continually reviews the 
generating system capability, level of potential DSM activities,. scheduled 
maintenance, purchased power availability and transmission capability to assess 
Duke's capability to reliability meet the customer load. Duke notes that significant 
changes are taldng place in the electric industry: As a resul~ it may be advisable to 
deviate from the 17% planning reserve margin target. Future Annual Plan filings will 
address reserve margins and it is inappropriate to attempt to establish future reserve 
margins in this manner. · 

NC Power's response to the Public Staffs commellts was as follows: 

In the Comments, Public Staff expresses concel"Dl! about the adequacy ofNC 
Power's reserve margin target of 12.5%. The reserve margins sho\VD. on the 
Compan)"s response to Item (1) are based on the results Of the expansion planning 
process completed as part of the development of the Company's resource plan. These 
reserve margins represent the results of the" model evaluation, indicating what the 
system reserves must be to maintain our ~mmibnent to providing reliable service to 
our customers (i.e., twelve loss~of-load hours exclusive of increm~tal capacity 
purchases fro.m outside of our system). The Company's model assumptions take into 
account the very low forced outage rate of its D.ucleaf units, as· well as the relatively 
low forced outage rates of its fossil units. The assumptions also account for the large 
number of small capacity units·on the Company's system Which serve to minimize the 
effect of forced outages and increase overall system reliability. 
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As noted by the Public Staff in the Comments, an internal task force, 
determined that a target reserve margin of 12.5% would be adequate to cover various 
contingencies. Comments at 6. See Report at 46. That task force, comprised of 
various executive level personnel, studied the appropriate target reserve margin 
needed to balan_ce the concerns related to lower reserve margins resulting from the 
model evaluation and the uncertainty relating to the level of native load to be served 
in the near future resulting from total retail choice beginning in 2002 in Vrrginia. The 
task force detennined that a 12.5 % reserve margin target would be the adequate level 
to carry on the system at this time. 

Since the filing of the Company's resource plan, the Company has issued a 
Request for Proposals (RFP) with an all-source bid, with preference toward peaking 
capacity. Bids in response to the RFP are due by January 17, 2000 at which time the 
Company will evaluate the best option for obtaining the capacity needed to meet the 
12.5 % target reserve margin level. 

CP&L did not respond to the Public Staff comments. 

TRANSMISSION ADEQUACY 

The Public Staff's comments contained the following discussion of transmission adequacy: 

All of the utilities included a statement regarding their transmission line 
adequacy as required in the July 19, 1999, Order in Docket No. E-100, Sub 82. 
However, -these statements describe the process for ensuring adequacy rather than 
providing technical details that would be sufficient for assessing the impact of various 
planning elements. The Public Staff recommends that the Commission require the 
utilities to file the following infonnation: 

1. A statement on direct utility interconnections/transfer points. For each 
transfer point provide the voltage levei the transfer capabilities in and out of the 
system for both the summer and winter seasons, any limitation on generation and 
pUicliase power planning, and plans to improve or limit these transfer capabilities over 
the planning period. Indicate the amount of power passing through these points for 
wheeling to other utilities and the amounts imported for native loads. 

2. A descriptive and quantitative discussion on the impact of the open access 
policy and power wheeling (wholesale and retail) on the transmission line capabilities 
and planning. 

3. ,The utilities1 needs for building or upgrading transmissioq. lines to meet 
native load growth during the planning period. 

4. The utilities' plans to meet expected power wheeling demand during the 
planning period. 
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5. A list of all transmission lines (161 KV and above) that were operated 
above BO"A, of design limits. Report at least the following information: maximum line 
loading, niaximwn design capability, projected loading growth in MWs during the 
planning period, schedule for improvements, if any, and anticipated capability 
improvement resulting from scheduled improVement(s). 

6. Impact ofloss of one major interconnection or one major line on other 
lines. 

7. The Public Staff recommends that the Commission require the utilities to 
file this infonnation with the transmission adequacy statement· in' their next IRP annual 
reports. 

Duke responded as follows: 

The overall Public Staff concern is that utilities responded with statements 
describing the prClcess for ensuring transmission system adequacy rather than 
providi~g technical details that would be sufficient for assessing the impact of various 
planning elements. The Public Staff is recommending the filing of enormous amounts 
of data and information. Much ofthls data is publicly available in the form of reports 
and models as a result of ongoing joint studies with our interconnected neighbors. 
Duke opposes this burdensome recommendation and ~rther expresses concern that 
should the Commission adopt ihe ·Pllblic Staff's recommendations to institute a new, 
filing requirement of this magnitude circumvents the.appropriate ruJemaking process 
and procedure. However, Duke believes this issue requires more clarity and suggests 
that a meeting attended by the Public Staff; Dulre, CP&L, VEPCO and NCEMC be 
held to better understand the Commission's rieeds and suggest"·an efficient and 
responsive reporting mechanism. 

NC Power responded that it would not object to filing the information recommended by the 
Public Staff if the Commission should request it. 

Fll,ING REQUIREMENTS FOR ECONOMIC DEVELOPMENT AND 
SELF-GENERATION DEFERRAL RATES 

The Public Staff comments contained the following discussion of filing requirements for 
economic development and self~generation deferral rates: 

By Order issued November 28, 1994 in Docket No. E-100, Sub 73, the_ 
Commission adopted Interim Guidelines and Filing· Requirements for Economic 
Development Rates, which also included self-generation deferral rates. CP&L and 
Duke have approved tariffs for economic development rates, and VEPCO has filed 
for such approval. The filing requirements state: 
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The utility shall review the combined effects of existing economic 
development rates annually within the approved LCIRP process and 
file the results in its shorMerm action plan. .. 

Similar language appears in the guidelines for self..generation deferral rates 
contained in the same Docket. None of the utilities subject to these interim guidelines 
have complied with these requirements. The Public Staff recommends that the 
utilities with economic development and/or self-generation deferral rates comply with 
the filing requirements in their future annual reports pursuant to Rule RS-60. 

Duke responded as follows: 

Duke has an economic development rider. There are several customers 
currently receiving electric service under tariffs subject to the rider. The effects of the 
addition of and continued service to such customers on Duke's resource planning is 
reflected within the load forecast data. In future annual report filings, Duke would 
agree tojnclude the overall peak demand in MW for this class of customers and total 
annual energy amount. However, to require filing of additional data regarding such 
rates in connection with the Annual Plan would involve the inclusion of information 
not relevant to integrated resource planning and would circumvent the appropriate 
rulemaking process. 

NC Power responded that it would comply with the requirement in all future IRP filings. 

CONCLUSIONS 

Utility Responses to Rules R8-60/c) and RS-62/p) 

NC Power did not list the finn purchases from each individual source in its original filing, but 
its response to the Public Staff comments included a list of individual sources for each firm purchase. 
The Commission considers the latter NC Power response to be satisfactory. 

NCEMC did not respond to the requirement for the information on transmission lines 
contained on FERC Form 1. The Commission notes that FERC Form 1, pages 422 and 423, requires 
statistics on existing transmission lines, whi,ch are to be filed once every five years. NCEMC has few 
or no existing transmission lines. FERC Form 1, pages 424 · and 425, requires statistics on 
transmission lines added during the year. NCEMC did not add any transmission lines during the year 
and reported that it has none under construction. The Commission considers NCEMC's failure to 
state specifically that it had no information to report under Rule R8-62(p)(!) to be a minor omission, 
and that NCEMC's overall response to Rules RS-60 through RS-62 is reasonable. 

Reserve Margins 

The Commission recognizes that the electric power industry is in the midst of a time of 
economic and regulatory transition and that the resulting changes have led to the rethinking of certain 
long-accepted industry standards. As a result of these changes and the amount of infonnation 
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contained in the present record, the Commission does not believe tliat it is appropriate to mandate 
the use of ally Particular reserve margin for any juriSdictional electric utility at this time. For this 
reason, the Commission concludes that it wOuld be more pruderit to monitor the Situation closely, to 
allow all parties the opportunity to address this issue in future filings with the Commission, and to 
consider this inatter further in subsequenflQ.tegrated resource planning proceedings. At this point, 
the COmmission has no reason to believe that existing generation resources are inadequate in light 
of current conditions. The CommisSioiI does, however, want the record to-clearly indicate its_ belief 
that providing adequate service is a fundamental-obligation imposed.upon all jurisdictional electric 
utilities, that it will be actively monitoring the adequacy of existing electric utility reserve margins, 
and that it will take appropriate action in the event that any reliability problems develop. 

The Commission concludes that future filings by all utilities pursuant to Rules RS-60 and RS-
61 should continue to include a detailed explanation of the basis for, and a justification for the 
adequacy and appropriateness of, the level of the respective utility's projected reserve margins. 

Transmission Adequacy 

The Commission notes that much of the transmission data recommended by the PubliC Staff 
is provided in some form or other by each utility for use in the join~ engineering studies of_system 
reliability conducted by VACARand.SERC on an ongoing basis .. Nevertheless, it is not clear how 
difficult it·would be to compile the data in the form needed for an IRP filing. SER.C's report to 
NERC addresses the same concerns about transmission adequacy, but it does not contain a 
compilation of the detailed data recommended by the Public Staff. 

The Commission is of the opinion that the suggestion by Duke for the interested parties to 
meet and discuss an efficient and respOnsive reporting meclianism for 'transmission adequacy is a good 
one .. The results of such a meeting.would be a suitable item for discussion in the next round ofIRP 
filings due September I, 2000. 

The Commission further concludes that future filings by all utilities pursuant to Rules RS-60 
and RS-61 should continue to include a discussion of the adequacy of the respective utility's 
transmission system (161 KV and above). 

Load Served.Under. Economic Development Rates and Self-Generation Deferral Rates 

The Commission agrees that a utility review Of the im!)act of its respective economic 
development rates (and self-generation deferral rates) is required by the Order of November 28, 199~, 
and notes that such review is specified to·be in the context of the IRP process. The Commission 
concludes that future filings by all utilities pursuant to Rules RS-60 ~n_d RS-61 should identify,_ as 
applicable, the separate block of MW l~ad rePrese~ting those customers served under economic 
development rates and/or Self-generation deferral rates. · 

Approval oflRPs 

As indicated in earlier IRP dockets, the Commission iS of the opinion that the IRP review'is 
intended to ensure that each utility is generally including all ofthe·considerations in its planning as 

17 



GENERAL ORDERS - ELECTRICITY 

required by the Commission's Rules; that each utility is generally utilizing,state-of-the-art techniques 
for its forecasting and planning activities; and that each utility has developed a reasonable analysis of 
its long-range needs for expansion of generation capacity. Also, the Commission is of the opinion 
that evaluations of individual DSM programs, certificates to construct new generating plants or 
transmission lines, and individual plirchased power contracts should be handled in separate dockets 
from the IRP proceeding. Consistent with this view, it should be emphasized that inclusion of a DSM 
program, proposed new generating station, proposed new transmission line or purchased power 
contract in the IRP does not constitute approval of such individual elements even if the IRP itself is 
approved. 

The Commission concludes thai the current IRPs should be approved. No party has argued 
that the !RP filed by any utility should be rejected. The Public Stall's objections as to completeness 
of the current IRP filings have-been adequately addressed. 

IT IS, THEREFORE, ORDERED as follows: 

I. That this Order shall be adopted as a part of the Commission's current analysis and 
plan for the expansion of facilities to meet the future requirements for electricity for North Carolina 
pursuant to G.S. 62-II0(c); 

2. That the Integrated Resource Plans filed by CP&L, Duke, NC Power, and NCEMC 
in this proceeding are hereby approved as hereinabove discussed; 

3. That future filings by all utilities pursuant to Rules RS-60 and RS-61 shall continue 
to include a detailed explanation of the basis for, and a justification for the adequacy and 
appropriateness of, the level of the respective utility's projected reserve inargins. 

4. That future filings by all utilities pursuant to Rules RS-60 and RS-61 shall continue 
to include a discussion of the adequacy of the respective utility's transmission system (161 KV and 
above); 

5. That future filings by all utilities pursuant to Rules RS-60 and RS-61 shall identify, as 
applicable, the separate block of MW load representing those customers served under economic 
development rates and/or self~generation deferral rates; and 

6. That the IRP filings due September 1, 2000, shall include a discussion of efforts by 
the interested parties to meet .and develop an efficient and responsive reporting mechanism for 
transmission adequacy. 

je06l000.CI 

ISSUED BY ORDER OF THE COMMISSION. 
This the 21st day of June, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S, Thigpen, Chief Clerk 
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DOCKET NO. G-100, SUB 58 

BEFORE TIIE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Rulemaking Proceeding to Implement G.S. 62-133.4 
Which Authorizes· Gas Cost Adjustment Proceedings 
for Natural Gas Local Distribution Compani~s 

) 
) 
) 

ORDER AMENDING 
RULE Rl-17(k)(6)(a) and (b) 
TO INCLUDE FRONTIER 

BY TIIE COMMISSION: G.S. 62-133,4(c) requires each natural gas local distribution 
company (LDC) to submit data annually,conceming its cost of gas, volUllles of purchased gas, sales 
voluni~ negotiated sales volumes, ·and ~Ortation volumes for an hj._Storical l2-month test period. 
The Commission is then required, upori D.otice and hearing, tO compare the LDC's prudently incurred 
costs with' ·costs. recovered from its customers during the test period: Subsection (6)(a) Of 
Commission.Rule Rl-17(k) specifies the annual test period and filing date for each LDC in 
connection with the annual gas cost review required by G.S. 62-133.4(c). Subsection (6)(b) specifies 
the schedule of public hearings for each LDC. Since these rules were adopted, the Commission has 
granted certificates of public convenience and necessity to Frontier Utilities ofNOrth Carolina, Inc. 
These certifi~ates were tr~ferred to Frail.tier Energy, LLC. 

At the Commission's Staff Conference on April 17, 2000, the·Public Staff recommended that 
the Commission amend subsections (6)(a) and (b) of Rule Rl-17(k) to include Frontier. 

The Public Staff stated that it had aiscussed the annual review procedure with Frontier, and 
the parties have agreed to the following schedule: reyiew period, twelve-months ended September 
30; Company filing date, Decemb~r l; and beari!)g date, first Tuesday in March. 

The Commission is of the opinion that Rufe Rl-17(k)(6)(a) and (b) should be amended.in 
accordance wi~~ the Public Staff's recommendation 

IT IS, TIIEREFORE, ORDERED that the amendments to Rule Rl-l 7(k)(6)(a) and (b) shown 
on Attachment A are adopted. 

lll2:0<ll700.D'J 

ISSUED BY ORDER OF TIIE COMMISSION. 
This the 18th day of April, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Cynthia $. Trinks, Deputy Clerk 

19 



GENERAL ORDERS • NATURAL GAS 

ATTACHMENT A 

Rule 1•17. Filing of increased rates; application for authority to adjust rates. 

(k) Procedure for Rate Adjustments Under G.S. 62-133.4. 

(6) Annual Review. 
(a) AnnuaJ Test Periods and Filing Dates. Each IDC shall file and submit to the Commission 
the information required in Section (k)(6)(c) for an historical 12-month test period. !hi§ 
information shall be filed by Frontier Energy LLC on or before December 1 of each year 
based on a test period ended Sru;,tember 30. This information shall be !iled by North Carolina 
Natural Gas Corporation on or before February 1 of each year based on a test period ended 
October 31. This information shall be filed by NU! North Carolina Gas on or before July I 
of each year based on a test period ended April 30. This information shall be filed by 
Piedmont Natural Gas COmpany, Inc., on or before August 1 Of each year based on a test 
period ended May 31. This infortnation shall be filed by Public Service Company of North 
Carolina, Inc., on or before June 1, of each year based on a test period ended March 31. 

(b) Public Hearings. The Commission shall schedule an annual public hearing pursuani to 
G.S. 62-133.4(c) in order to compare each ID C's prudently incurred Gas Costs with Gas 
Costs recovered from all its customers that it served during the test period. The public 
hearing for Frontier Energy, LLC shall be on the first Tuesday of March. The public hearing 
for North Carolina Natural Gas Corporation shall be on the second Tuesday of April. The 
public

0

hearing for NU! North Carolina Gas shall he on tlie first Tuesday of September. The 
public hearing for Piedmont Natural· Gas Company, Inc., shall be on the first Tuesday of 
October. The public hearing for Public Service Company of North Carolina, Inc., shall be on 
the second Tuesday of August. The Commission, on its own motion or the motion of any 
interested party, may change the date for the public hearing and/or consolidate ttie hearing· 
required by Ibis section with any other docket(s) pending before the Commission with respect 
to the affected LDC. · 
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DOCKET NO. G-100, SUB 82 
DOC~ETNO. G-9, SUB 439 

BEFORE THENORTII CAROLINA UTILITIES COMMISSION 

DOCKET NO .. G-100, SUB 82 

In the Matter of 
Petition of Carolina Utility Customers 
Association, Inc., to Have Interstate 
Pipeline Reful1ds Applied to Reduce 
The Cost of Natural Gaa Service by 
Natural Gas.Local Distribution Companies 

DOCKET NO. G-9, SUB 439. 

In the Matter of 
Application ofPiedinont Natural Gas 
Company, Inc., for Permission to Deposit 
a Certain Anticipated Pipe Line Refund 
into Piedmont's Customer Gas Cost 
Deferred Accounts 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER REQUIRING 
CREDIT TO CVSTOMERS 

BY TilE COMMISSION: On October 24, 2000, the Carolina Utility Customers Association, 
Inc. (CUCA), filed a petition in Docket No.·G-100, Sub 82 asserting that _the cost of natural gas has 
increased dramatically since the second quarter of20oo· and is not expected to fall for at least the next 
several months. CUCA asks the Commission to order each naturalgas local distributiOn company 
(LDC) to apply natural gas transportation refunds received during the 2000-2001 heating season to 
reduce the cost of natural gas to end-users. CUCA argues that the public'interest would be better 
served by usirig these ref~-mds·to mitigate gas costs of existing c4stomers, rather than putting the 
refunds in the expansion funds for new service. · 

On the same date, Piedmont Natural Gaa Company, Inc. (Piedmont), filed a petition in Docket 
'No. G~9, Sub 439 .. Piedmont asserts that it anticipates receiving an interim partial refund' from 
Transco on or about November I, 2000, in connection with FERC Docket Nos, RP97-71-000 and 
RP97-312-000, and Piedmont requests penrussion to deposit this refund (minus $338,564 which 
Piedmont asserts it is obligated to put into its expansion fund) into Piednlont's customer gas cost 
deferred accounts in order to mitigate the high cost of natural gas currently experienced by Piedmont 
and its customers. Piedmont asserts that its current Three-COunty expansion fund project (Avery, 
Yancey, and Mitchell Counties) 'is ongoing, that Piedmont already has a positive balance •in its 
expansion fund in excess of the amount currently projected for this projec~ and that deposit of this 
refund into the O~ed accounts will•have no negative inipact on expansion within Piedmont's service 
area. 
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The Chair issued an order on October 27, 2000, consolidating the two dockets for purposes 
of decision and requesting comments. Comments hav~ been filed by the Public StaH: the Attorney 
General, Piedmon~ Public Service Company ofNorth Carolina, Inc. (PSNC), North Carolina Natural 
Gas Corporation (NCNG), NUI Corporation d/b/a NUI North Carolina Gas (NUI NC Gas), and 
Toccoa Natural Gas (Toccoa). 

The Public Staff states that although the General Assembly has made clear that expansion of 
gas service into unserved areas is a priority and although supplier refunds are a preferred source of 
funding for expansion, the Commission nonetheless has discretion to determine the public interest in 
particular circumstances. The Public Staff argues that the Commission should consider both ~e level 
of gas prices and the extent of service in the LDCs' territories in deciding whether to use particular 
refunds for mitigation of gas costs or for expansion. The Public Staff recommends that the. 
Commission order Piedmont, PSNC, and NUI NC Gas to deposit the Transco refunds in FERC 
Docket Nos. RP97-71-000 and RP97-312-0001 into their gas cost deferred accounts. The Public 
Staff also.recommends that the same treatment be ordered for the outstanding balance in Piedmont's 
expansion fund (approximately $4.S million) at the time of Piedmont's next annual gas cost review, 
if it is not needed for an expansion fund project in the meanwhile. Public Staff opposes using 
NCNG's Transco refund to mitigate gas costs on grounds that NCNG needs supplier refunds for its 
expansion fund. 

The Att<m1ey General believes that the refunds should be used to mitigate gas price increases 
to the maximum extent possible, that the Commission should explore-other sources of funding for 
LDCs that need money for expansion, ·and that the refunds should be allocated among customers in 
a manner that is fair. 

CUCA urges a generic, not a company-by-company, approach. CUC_A objects to 
exempting NCNG, arguing that NCNG's expansion fund has been in existence for almost 10 years 
and that a delay of a few months this winter in order to assist existing customers with exorbitant gas 
costs will have little impact on currently unserved areas. CUCA also objects to limiting an order to 
just the refunds in the two Transco dockets~ CUCA argues that gas price increases have impacte_d 
all customers alike and that the refunds should be handled in a way that will benefit all classes of 
customers. Fmally, CUCA proposes that each LDC report on the status of its expansion fund during 
its next annual prudence review to see if any changes should be ordered. 

Piedmont would consider only the Transco refunds in the two FERC dockets now and would 
deal with any other refunds on an individual basis later. Piedmont has no objection to the Commission 
considering what to do with its remaining expansion fund balance in its next annual gas cost review. 

1 The Public Staff comments estimated these Transco refunds as follows: 

NCNG 
NUINCGas 
Piedmont 
PSNC 
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PSNC agrees that refunds should· be used to offset rising gas costs. PSNC requests that·all 
refunds that it receives in Connection with the two FERC,dockets··from October 27,. 2000, through 
April 30, 2001, Ce put into its deferred account for sales customers. PSNC states that its expansion 
fund already has sufficient funds to complete its current expansion fund project (Madison, Jackson, 
Swain Counties). 

NUI NC ()as agrees to putting its recent Transco refund )n its deferred accounts but opposes 
any order covering other refunds at this time. NUI NC Gas also opposes any order-covering its prior 
refunds, which it proposes to use for an expansion fund. 

NCNG urges·the Commissioll to refrain from crediting its refund to a defcired accouitt. 
NCNG says that any such offset to gas costs would be minor iind 11will do little to benefit ratepayers." 
NCNG has an application pending for one expansion fund project (Columbus County) and has 
identified another one (Montgomery County), and NCNG says that these projects will require "in 
excess of$37 million" in expansion funds. NCNG has $3.8 million in.uncommitted expansion funds 
now. 

Fina.11)', Toccoa says that it will receive a refund from Transco in connection with the two 
FERC dockets, but that the refund relates to service to customers in Georgia, before Toccoa began 
service in North Carolina Toccoa asks to _be exempt from any order herein. 

The' Commission concludes that certain identified supplie·r refunds, as hereinafter specified, 
shall be used to mitigate gas costs this winter. The expansion fund statute, G.S. 62-158, provides that 
funding for expansion fund~ "may, pursuant to the order of the Commission, after heari,ng, include: 
(I) Refunds to a local distribution company from the company's suppliers of natural gas and 
transportation services pursuant to refund,orders or requirements of the Federal Energy Regulatory 
Commission .... 11 The statute does not require that all supplier refunds be used for expansion. 
Instead, supplier refunds are one source· of funding for the LDCs' expansion funds. to be used 
!lC(:Ordingtothe discretion of the Commission, Before enactment ofG.S. 62-158, the Commission 
ordered that supplier refunds he returned to customers. Since ·enactment of G.S; 62-1581 the 
Commission has almost invariably required that supplier refunds ·be held for use in the LDCs' 
expansion funds. To date, the Commission has authorized approximately $110 million of supplier 
refunds, including interest, to be used for expansion fund projects, and natural gas service has been 
·brought to many previously unserved areas. In 1990, before enactment of G.S. 62-158, the 
Commission identified 3 8 Counties that did not have natural gas Service. Today, as a result of the 
expansion funds, gas bonds, and other initiatives, there are only ·3 counties for which natural gas 
service has been neither authorized nor applied for. The present order makes a limited excei,tion to 
the policy of using supplier refunds for natural gas expansion, in response to the- extraordinary 
circumstances presented this winter. 

It is undisputed that the cost of natural gas has increased dramatically in recent months and 
that the bills of all natural gas customers will be significantly impacted this winter. Given this 
situation, most parties urge the Commission to use the recent SUpplier refunds to mitigate these high 
costs, and the Commission concludes that it is in the public interest to do so: To·this end, the 
Commission orders that the interim Transco refunds reoeived by Piedmon~ PSNC, NCNG, and NUI 
NC Gas in connection withFERC Docket Nos. RP97-71-000 and RP97-312-000 and the Colombia 
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refunds recently received by some LDCs in connection with FERC Docket No. IN0l-1-0001 shall be 
refunded to customers by way of a one-time.bill credit In calculating the credit, the refunds shall be 
made to customers according to how the monies being refunded were paid in by customers. The 
credit shall be made in the next possible billing cycle following issuance of this order and shall be 
accompanied by a notice to be approved by the Commission. Although-NCNG opposed returning 
its refund to customers, the Commission finds that NCNGs customers face the same high gas costs 
as other LDCs' customers and that all four LDCs should be treated alike. Toccoa shall be exempt 
from this order since its refund does not relate to service to customers in North Carolina. 

This decision is limited in scope and does not reflect any abandonment of the goals of G.S. 
62-158. Only those refunds issued in the dockets cited and received by the date of this order shall 
be affected. Uncommitted funds being held in the LDCs' expansion funds now are not affected.' This 
decision does not jeopardize current expansion fund projects. Currently, two expansion fund projects 
are underway, one by Piedmont and one by PSNC, and both LDCs state that they already have 
sufficient expansion funds for these projects. NCNG's proposed expansion fund project for Columbus 
County is pending before the Commission at this time, but in its recent merger docket Carolina Power 
and Light Company committed "that it would extend natural gas service through NCNG to Tabor 
City in Columbus County by June 30, 2001, provided it can obtain proper right-of-way on a timely 
basisn and the Commission so ordered. See the·Order Approving Merger and Issuance of Securities 
dated August 22, 2000, in Docket No. E-2, Sub 760. The Montgomery County proposal mentioned 
by NCNG is in a very early stage and has not even been filed with the Commission yet. Finally, this 
decision does not decide the merits of any future expansion fund project. The present decision merely 
responds to the high gas costs that all natural gas customers will experience this winter, and provides 
some small measure of relief. 

IT JS, TIIEREFORE, ORDERED asfollows: 

I. That the interim partial Transco refunds received by Piedmont, PSNC, NCNG, and 
NU! NC Gas in connection with FERC Docket Nos. RP97-71-000 and RP97-312-000 and the 
Columbia refunds received by some LDCs in connection with Docket No. IN0!-1-000 up to. the date 
of this Order shall be refunded to customers by way of a one-time bill ·credit; 

2. That the credit shall be made in the next possible billing cycle following issuance of 
this order and, in calculating the credits, the refunds shall be made to customers according to liow 
the monies being refunded were paid in by customers; and 

3. That the credit shall be accompanied by notice in a fo!Ill to be submitted and approved 
by the Commission in advance. 

1 Columbia refunds totaling about $450,000 have recently been made, and the Commission 
concludes that they should be treated the same as the Transco refunds. 

2 The Commission agrees that Piedmont shall file a report on the status of its expansion fund 
in connection with its next annual prudence review. 
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ISSUED BY ORDER OF THE COMMISSION. 
This the.llil_ day of December 2000. 

Cornmis~ioner Judy Hunt. dissents .. 

NORTH CAROLINA UTILlTIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

DOCKET NO. G-100, SUB 82 
DOCKET NO. G-9, SUB 439 

COMMISSIONER ruDYHUNT, DISSENTING: I dissent primarily because of my strong belief thst 
a hesring (public ~esring) should have been held in advance of a commission decision. Wln1e I am 
concerned about high gas Prices, I believe that taking the time for hearing a wider may of views 
would have been prudent. This proceeding was conducted as a /lfll1H_ hearing only and with 
comments solicited from a selected list of parties Other parties, I believe, should have been included 
and given a cbaoce to be beard (as I initially requested). This would encompass people and groups 
interested in rural economic development and those who fought fur the expansion fund concept which 
not only rec~1yed legislative approval but also affirmation in the North Carolina Supreme Court. 

To take the time for a hesring would only have exiended a decision for a couple of months and the 
credit ordered here (approximately $5.00 to $7.00 per household); would be just as welcome, if 
ordered, in March as in January. 

While the Commission says in this order that "this decisiOn is limited in scope and does not reflect any 
abandonment of the goals in G. S. 62-158"; I believe thst it may be the end of gas expaosionfund 
opportunlties. If so, more people should have had an opportunity to be beard and understand the 
implication of this decisioIL 

\s\ Judy Hunt 
Judy Hunt, Commi,;ioner 
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DOCKET NO. P-100, SUB 99 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Quality of Service Objectives for Local 
Exchange Telephone Companiea 

) 
) 
) 
) 
) 
) 

ORDER REVISING RULE R9-8 
TO ADOPT REPORTING 
REQUIREMENT AND 
ESTABLISHING SEMIANNUAL 
SERVICE QUALITY 
PRESENTATIONS 

· BY THE COMMISSION: Rule R9,8. which was adopted by the Commis~on effective 
December 20, 1988, requires all of the local exchange telephone companies regulated by the 
Commission, including incumbent local exchange companies (ILEC~) and competing local providers 
(CLPs), to perform and provide service in accor~ce with certain unifonn service objectives set forth 
in the rule. 

The Commission notes that Rule R9-8, as presently constituted, contains no fonnal reporting 
requirement by the ILECs and CLPs. In order for the Commission and the Public Staff to better 
monitor ILEC and CLP compliance with the uniform service objectives set forth in Rule R9-'8, the 
Commission finds good cause to revise the rule to institute a formal monthly reporting requirement. 
Accordingly, Rule R9-8 is hereby revised effective the date of this Order to incorporate a new 
subsection (d) as follows: 

(d) Reporting Requirement -Each local exchange telephone company sball file an 
original and five (5) copies of a report each month with the Chief Clerk of the 
Commission detaili,ng the results of its compliance with each of the uniform service 
objectives set forth in this rule. Each company shall report its performance result for 
each objective for its state service area as a whole and whenever possible, by 
exchange or district. This report shall be filed no later than twenty (20) days after the 
last day of the month covered by the report. 

The JLECs and CLPs actually providing seni:ce to customers in North Carolina shall utilize 
the format for reporting statewide results which is attached to this Order as Attachment A. beginning · 
with results for the month of December 2000. Companies shall also create a report format to provide 
infolll13tion, whenever·poSSI'ble, on each service objective by exchange or district. The report for the 
month of December 2000, shall be filed no later than January 20. 2001. 

The Commission also hereby revises Rule R9-8 effective the date of this Order to eliminate 
the "Public Paystations Found Out-Of-Order'' objective since the service quality of payphones is now 
governed by the Rules in Chapter 13. 

Furthennore, the Commis~on finds it appropriate to require all JLECs and.all CLPs actually 
providing service to customers in North Carolina to file with the Commission by November 15, 2000, 
clear, detailed explanations of their measurement procedures for each service objective outlined in 
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Rule R9-8. The Commission will need this information to evaluate and understand how each 
company is measuring the results to be reported in its monthly service objective report. 

Finally, as part of the ongoing service quality review process, the Commission finds it 
appropriate to establish semiannual service quality presentations to be held before the Commission. 
The first of the semiannual service quality presentations will be held on August 15, 2001, at which 
time, BellSouth Telecommunications, Inc. (BellSouth), Carolina Telephone and Telegraph Company 
(Carolina), Central Telephone Company (Central), and Verizon South, Inc. (Verizon) will each be 
required to make a presentation before the Commission. Each of the foregoing Companies will be 
required to make a preseDtation detailing the·results of its service quality objectives as outlined in 
Rule R9-8, for the period January I, 2001 through June 30, 2001, explaining the reasons for any 
monthly failures to satisfy the objectives in Rule R9-8, and stating how the Company intends to 
remedy any deficiencies in its perfonnance. 

IT IS, TIIEREFORE, ORDERED as follows: 

I. That Rule R9-8 is hereby revised elfective the date of this Order, to incorporate a new 
subsection (d) as follows: 

(d) Reporting Requirement - Each local OKchange telephone company shall file an 
original and five (5) copies of a report each month with the Chief Clerk of the 
Commission detailing the results of its compliance with each of the uniform service 
objectives set forth in this rule. Each company shall report its performance result for 
each objective for its state service area as a whole and whenever possible, by 
exchange or district. This report shall be filed no later than twenty (20) days after the 
last day of the month covered by the report. 

2. • That Rule R9-8 is hereby reviseo effective the date of this Order to eliminate the 
"Public Paystations Found Out-Of-Order" objective since the service quality of payphones is now 
governed by the Rules in Chapter 13. 

3. That all ILECs and CLPs actually providing service to customers in North Carolina 
shall file with the Commission by November 15, 2000, clear, detailed explanations of their 
measurement prcicedures for each service objective outlined in Rule R9-8. · 

4. That the ILECs and CLPs actually providing service to customen, in North Carolina 
shall utilize the format for reporting statewide results which is attached to this Order as 
Attachment A, tieginning wiih results for the month ofDecember 2000. Companies shall also create 
a report fonnat to provide information, whenever possible, on each service objective_ by _exchange or 
district. The report for the month of December 2000, s_hall be filed no later than January 20, 200 I. 

5. That the Commission will hold semiannual service quality presentations wherein a · 
company will be fequired to make a presentation before the Commission outlining its results on the 
service quality objectives outlined in Rule R9-8, explaining the reasons for any monthly failures to 
satisfy the objectives in Rule R9p8, and stating how the company intends to remedy any deficiencies 
in its performance. 
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6. That the first of these semiannual service quality presentations will be held on August 
15, 2001, at which time, BellSouth. Carolina, Central, and Verizon will each be required to make a 
presentation before the Commission. Each of the foregoing Companies will be required to make-a 
presentation detailing the results of its service quality objectives, as outlined in Rule R9-8, for the 
period January 1, 2001 through June 30, 2001, explaining the reasons for any monthly failures to 
satisfy the objectives in Rule R9-8, and stating-how the Company intends to remedy any deficiencieS 
in its performance. 

7. That the Chief Clerk shall serve a copy of this Order on all certificated JLECs and 
CLPs, including entities with certificaiion applications pending, the Public Stall; and the Attorney 
General. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 20th day of September, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

Commissioner Sam J. Ervin, IV did not participate in this decision. 

ATIACHMENT A 

COMPLIANCE WITH COMMISSION RULE R9-8 
STATEWIDE RESULTS 

COMPANY NAME: ____ _ MONTH: ____ _ YEAR: __ _ 

Description Objective Actual Result 

Intraoffice completion rate 99% or more 

Interoffice cotnpletion rate 98% or more 

Direct dist. dialing completion rate 95% or more 

EAS transmission loss 95% or more between i and l0db 

Intrastate toll transmission loss 95% or more between 3 and l2db 

EAS trunk noise 95% or more 30 dbmc or less 

Intrastate toll trunk noise 95% or more 33 dbmc or less 

Operator "011 answertime >=90% w/in 10 seconds or an BAA in seconds 

Directory assistance answertime >=85% w/in 10 seconds or an BAA in seconds 

Business office answertime >=90% w/in 20 seconds or an EAA in seconds 

Repair service answertime >=90% wfm 20 seconds or an EAA in seconds 
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Description Objective Actual Result 

Initial customer trouble reports 4.75 or less per 100 access lines 

Repeat reports 1.0 report or less per 100 access lines 

Out-of-service troubles cleared wfm 95% or more 
24 hrs. 

R~ar service orders completed 90% or more 
within 5 working days 

New seIVice installation appts. not 5% or less 
met for Company reasons 

New service held orders not 0.1% or less of total access lines 
completed wfin 30 days 

Regrade application held orders not l.0% or less oftOtal access lines 
completed wfin 30 days 

DOCKET NO. P-100, SUB 99 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

• In the Malter of 
Quality of Service Objectives for Local 
Exchange Telephone Companies 

) 
) 
) 
) 
) 

ORDERDENYING MOTION 
FOR RECONSIDERATION 
BUT CLARIFYING THE 
COMMISSION'S 
SEPTEMBER 20, 2000 ORDER 

BY THE COMMISSION: By Order dated September 20, 2000, the Commission revised 
Rule R9-8 to incorporate a new subsection concerning reporting on the service objectives. In said 
Order, the Commission required all incumbent local exchange companies (ILECs) and all competing 
local providers (CLPs) actually providing service to customers in North Carolina to file with tho 
Commission by November 15, 2000, clear, detailed explanations of their measurement procedures 
for each service objective outlined in Rule R9-8. The Commission noted that it will need this 
informatiqn to evaluate and understand how each company is measuring the results to be reported 
in its monthly service objective report. Further in the September 20, 2000 Order, the Commission 
incorporated Ii reporting fequirement wherein ea~h local exchange telephone company will be 
required to file a report on the 20th day of each month beginning on January 20, 2001 with tho Chief 
Clerk of the Commission detailing the results of its compliance with eRCh of the uniform service 
objectives set forth in Rule R9-8. 

On October 10, 2000, Association of Communications Enterprises (ASCENT), Birch 
Telecom of the South, Inc., Business Telecom, Inc., Connect.South Communications of North 
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Carolina, Inc., DIECA Communications, Inc. d/b/a Covad Communications Compaoy, ICG Telecom 
Group, Inc., ITC"DeltaCom Communications, Inc. d/b/a ITC"DeitaCom, MCimetro Access 
Transmission Services, LLC, NewSouth Communications Corp., North Carolina Cable 
Telecommunications Association, Time Warner Telecom of North Carolina, L.P., US LEC of North 
Carolina, Inc., aod XO North Carolina, Inc., formerly NEXTLINK North Carolina, Inc. ( collectively 
the Joint Movants) filed a Joint Motion to Reconsider or Clarify Order Revising Rule R9-8 to Adopt 
Reporting Requiremeot and Establishing Semianoual Service Quality Presentations and Joint Motion 
to Stay Order During Pendency of Reconsideration and/or Clarification. By their Motion, the Joint 
Movants requested that the Commission issue an order either (I) exempting CLPs from the new 
reporting and presentation requirements of revised Rule R9-8 and the September 20, 2000 Order or 
(2) clarifying that the revised rule and requirements of the September 20, 2000 Order apply to CLP, 
only insofar as they are offering services to residential customers. 

The Joint Movants asserted that the absence of a comment period on the amendment to Rule 
R9-8 renders it impossible for CLPs to evaluate the basis of the Commission"s determination that it 
had "'good cause'' to order the Rule revision. The Joint Movants argued that nothing on the face of 
the Order demonstrates such good cause. The Joint Movants argued that although market , 
mechanisms already provide adequate assurance of compliance with the Rule R9-8 service objectives, 
the absence of a notice and comment period interfered with the Commission's ability to make that 
determination. 

Further, the Joint Movants argued in their Motion that the Commission's decision imposes 
additional regulatory requirements on CLPs and is contrary to the deregulatory nature of competitive 
service and the Commission's own previous decision concerning Rule R9-s: 

The Joint Movaots also argued that in many case~ a CLP's ability to meet service quality 
objectives is beyond the control of the CLP and actually rests with the underlying ILEC. 

Finally, the Joint Movants asserted that the competitive marketplace is a much more eflicieiit 
determinative of efficient service than is regulation. The Joint Movants stated that the threat to a 
CLP ofiosing a customer is a more effective and efficient means of ensuring high-quality and efficient 
service than are burdensome reporting requirements and semiannual presentations before the 
Commission. 

By Order dated October 12, 2000, the Chair requested interested Parties to file comments on 
the Joint Movants' Motion by no later than October 27, 2000. · 

On October 13, 2000, the Competitive Association (CompTel), a national industry association 
comprised of competitive telecommunications providers whose members include competitors who 
are currently certified to provide telecommunications services in North Carolina or who may become 
certified to provide seivices in North Carolina in the future, filed a Statement supporting,the Joint 
Movants' Motion. CompTel stated that it supports the Joint Movants' Motion in all respects and for 
the reasons stated by the Joint Movants, request that the Commission reconsider its September 20, 
2000Order. 
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On October 27, 2000, comments on the JointMovants' Motion were received from several 
Parties. 

COMMENTS ON THE JOINT MOVANTS' MOTION 

ALLTEL: ALLTEL Carolina, Inc; and ALLTEL Communications, Inc. (collectively ALLTEL) 
commented that it supports the Joint Movants' request for a stay and reconsideration of the Order. 
Further, ALLTEL recommended that the Commission initiate a proceeding to receive comments on 
the standards and to review existing and/or- more appropriate alternatives. ALLTEL stated that it 
believes that increasing regulation in a comp¢tive environment is unnecessary and inappropriate. 
ALL TEL noted that the standards in Rule R9-8 were established years ago and that ALL TEL 
believes that any initiative involving extension of the current application of those standards should 
be undertaken through a comprehensive proceeding providing for comment and review. ALLTEL 
argued that the Commission's September 20, 2000 Order was issued without prior notice or 
opportunity for comment and imposes additional and substantial administrative burdens and could 
be cost prohibitive for carriers opetating in a competitive environment. 

ALLTEL further argued that increased competition necessarily involves decreased regulation. 
ALLTEL stated that additional regulatory burdens are contrary to the deregulatory nature of 
competitive service and to the Commission's previous decision in Docket No. P-100, Sub 133 
wherein the Commission concluded that onerous and costly filings, such as price lists, did not have 
a place in the new competitive local telecommunicatio~ environment. ALLTEL stated that the 
CommiSsion'S move now to impose additional reporting requirements is at odds with its own 
approach to decreasing regulation. in a competitive environment. 

Fmally, ALLTEL stated that it disagrees with the Joint Mnvants to the extent they attempt to single 
out competitive providers ofresidentiaI service for application of the new reporting requirements. 
ALLTEL argued that competing for residential service is already extremely difficult on its own merits 

· with challenges even·beyond those involved in competing for business service. ALLTEL maintained 
that to increase that difficulty unnecessarily is counterproductive ,to the Commission's desire to 
strengthen competition across the entire telecommunications field. 

AT&T: AT&T Communications of the Southern States, Inc. and TCG of the Carolinas, Inc. 
(collectively AT&T) 'stated that it fully supports the Joint Movants' Motion in all respects, and for 
the reasons stated in the Joint Movants' Motion, AT&T requests th~t th~ Commission reconsider its 
September 20, 2000 Order as it relates to CLPs in North Carolina. AT&T maintained that it is 
especially concerned that the regulatory burdens place undue burden and expense on CLPs to develop 
the tracking mechanisms necessary to comply with the Commission's September 20~ 2000 Order. 
Further, AT&T argued, the requirements are placed upon CLPs during a period when they are 
dependent on the ILECs for provisioning ofUNEs and resold services. 

PUBIJC STAFF: The Public Staff stated in its conunents that it believes that the Commission acted 
properly in adopting the new service quality reporting requirements. The Public Staff stated that G.S. 
62-33 requires the Commission to keep informed about the service that is being furnished by public 
utilities. Further, the Public Staff commented that Commission Rule RI 7-2(g), which every CLP' 
should be familiar with, makes it abundantly clear that the provisions of Rule R9-8 apply to CLPs. 
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The Public Staff stated that regular testing of service performance and verification of compliance with 
Commission objectives is integral to that Rule. The Public Staff also noted that the admission of the 
Joint Movants. at least five of which have been certified as CLPs for over three years, that they still 
have not implemented procedures for evaluating their service performance simply confirms the need 
for CLP self-reporting and Commission monitoring. 

The Public Staff maintained that the Joint Movants have raised one issue that warrants consideration 
by the Commission: the claim that CLPs' service performance is often directly dependent upon the 
performance of the ILECs that intercoMect with or resell services to them. The Public Staff noted 
that the perfunnance standards that the ILECs are obligated to meet in fulfilling their interconnection 
and resale obligations to CLPs are currently being developed in Docket No. P-100, Sub 133k and a 
hearing is scheduled for the week of January 8, 20011• The Public Staff ststed that it expects the 
perfonnance standards established by the Commission in that proceeding to be sufficiently stringent 
to allow the CLPs to meet their service obligations to end user customers under Rule R9-8. The 
Public Staff noted that until the ILEC performance stsndards are actnally codified, however, the CLPs 
will have legitimate and understandable concerns about the effects on their own perfonnance. 

The Public Staff also stated that the ILEC~ unlike the CLPs, have had many years of experience with 
perfonnance evaluation under R9-8, and most of the ILE Cs operating in North Carolina today have 
had general rate cases in which their service quality was investigated by the Public Staff. The Public 
Staffmainteined that given this experience.by the ILECs, the Public Staff believes that many of the 
test procedures currently in use by the ILECs have already passed Commission scrutiny and will 
require only minor adjustments. 

The Public Staff concluded that although the CLPs should have developed procedures for evaluating 
their service quality by now, the Public Staff believes that it is reasonable to allow the CLPs additional 
time to refine their service quality testing procedures and to compare them with ILEC procedures. 
Also, the Public Staff opined that postponing consideration of the filing requirements for CLPs will 
also give the Commission a better opportunity to focus on the service quality findings of the ILECs. 
Therefore, the Public Staff recommended that the Commission deny the Joint Movants' Motion and 
continue to require all ILECs in the Stste to adhere to the filing and reporting schedules established 
in the Commission's September 20, 2000 Order, but forebear for the time being from requiring any 
CLPs to make the November 15 informational filing or to furnish any reports as specified in the 
Order. Fmally, the Public Staff recommended that the Commis~on pursue the issue of service quality 
compliance with the CLPs after it has finnly established reporting requirements for the ILECs and 
issued a final order in Docket No. P-100, Sub 133k. 

RHYTHMS: Rhythms Links Inc. (Rhythms) stated in its comments that it is becoming a very active 
participant in North Carolina's telecommunications market and is offering or will be offering facilities
based, high-speed, data services to customers throughout the State. Rhythms stated that it initially 
is focusing on deploying xDSL technology to provide high-speed connections to its customers over 

1 By Commission Order Continuing Hearing dated October 31, 2000, the Commission 
continued the hearing scheduled for January 8, 2001 for an approximately two month period. The 
Order noted that the Commission would issue an order in the near future detailing revised prefiling 
and hearing dates. 
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dedicated lines and that it purchases UNEs, including loops, and collocation arrangements in central 
offices. Rhythms argued that in the competitive market in which Rhythms is offering its services, it 
must ensure that its services are of satisfactory quality to its customers. Rhythms maintained that if 
it is unable to provide services that are satisfactory to its customers, the customers will simply leave 
Rhythms to purchase services from other competitive providers. Rhythms stated that the ability of 
customers to regulate service quality by shopping the market renders superfluous the reporting of 
standardized· service quality measurements~ Further, Rhythms maintained that the fact that none of 
its customers·has filed a compliant against Rhythms for any reason, including reasons relating.to 
service quality, is further evidence that the imposition of comprehensive reporting requirements is 
unnecessary at this time. 

Rhythms noted that like many CLPs, Rhythms' personnel and financial resources are not limitless, 
and the onerous reporting requirements imposed by the Commission's September 20, 2000 Order will 
be extremely taxing for Rhythms' regulatory department. Further, Rhythms stated that the speed end 
quality in which Rhythms can provide service to its customers is largely dependent on the level of 
service Rhythms receives from BellSouth. Rhythms argued that while the Commission may be 
justified in demanding comprehensive data in monthly reports from ILECs who exercise monopoly 
control and exhibit a history of service quality problems, none of those justifications applies to 
Rhythms. Rhythms stated that consequently, Rhythms should be exempted from the reporting 
requirements ofRuleR9-8. Rhythms noted that if the Commission declines Rhythms' request for an 
exemption, then Rhythms requests that the Commission schedule an evidentiary hearing to allow 
Rhythms to present evidence regarding the matters discussed in its comments. 

SPRINT: Sprint Communications Company L.P. (Sprint) commented that the procedural issues 
raised by the Joint Movants in their Motion are valid ones. Sprint argued that public notice of 
proposed Commission Rule changes and a· commerit period thereafter is a fundamental principle of 
administrative law, finding its basis in legal requirements of due process. Sprint stated that a 
comment period would have allowed Parties to explain that equivalent forms of regulation for ILECs 
and CLPs in a competitive market is not appropriate or necessary. Sprint argued that CLPs face 
tremendous challenges in attempting to attfact and retain customers and have strong incentiVes to 
service their customers well. Sprint maintained that there are pressures to maintain high quality 
seivice which is driven by competition and that therefore fonnal service quality standards mandated 
by the Commission are unnecessary. 

Sprint further argued that a comment period would have allowed the Parties to comment that end
user service quality reporting requirements impose substantial st·art-up costs on CLPs and act as 
unnecessary barriers to entry. Sprint stated that the revised Rule R9-8 would require CLPs to 
develop and maintain expensive back-office systems to monitor and report compliance with certain 
measures that may even be obsolete for JLECs. Sprint commented that such requirements create an 
unnecessary and substantial expense for CLPs. 

Sprint stated that it strongly believes that Commission policy ·should favor and allow, wherever 
possible. market conditions and customer .expectations to dictate the terms and conditions under 
which telecommunications carriers operate within North Carolina. Sprint argued that consumer 
choice and preference are the ultimate standard that any telecommunications firm·must meet in order 
to survive in an increasingly competitive marketplace. 
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Sprint t9ncluded that if the Commission elects not to exempt CLPs from the revised Rule R9-8, 
Sprint agrees with the Joint Movants that the Rnle should apply to CLPs only with respect to the 
provision of residential services. 

TIME WARNER: Time Warner Telecom of North Carolina, Inc. (TWTC) commented that it fully 
supports the arguments made by the Joint Movants in their Motion. TWTC argued that because of 
the competitive nature of CLP service, the reports required under the September 201 2000 Order are 
irrelevant. TWTC argued that if a CLP is not delivering high quality service, the customer will take 
its business to a competitor. 

TWTC stated that the burden to TWTC of compliance with the Order is explained in the Affidavit 
ofDonald K. Becker - Vice President of the National Operations Center ofTWTC. TWTC stated 
that its service delivery system, as a CLP, is interconnected with the systems ofILECs and therefore 
many of the service quality standards are simply beyond the control ofTWTC. Further, as outlined 
in Mr. Becker's Affidayit, TWTC, and probably many other CLPs, monitor service quality 
performance in terms and with standards that have practical meaning in the context of its delivery 
system. service features, and customer base. Mr. Becker also explained that the interconnection of 
TWTC and ILECs creates a disentanglement problem. Finally, TWTC through Mr. Becker stated 
that meny of the Rule R9-8 objectives target residential service quality and that TWTC and most 
other CLPs provide complex services to sophisticated business customers. 

Mr. Becker stated in his Affidavit that as a ·final alternative, the Commission should re-examine the 
reporting format and permit CLPs to answer "Not Applicable" to those service objectives that are 
either beyond the control of the CLP or otherwise do not apply to CLPs because the nature of the 
objective is residential•customer related. 
TWTC stated that the Commission should reduce, not increase, the regulatory burdens on CLPs. 
TWTC stated that the marketplace will be the most effective and efficient monitoring system for 
enforcing the provisioning of high quality services. 

TWTC stated that the experience in other neighboring states that have dealt with this issue is the most 
instructive. TWTC stated that in Florida, the Public Service Commission has adopted service quality 
reporting requirements with a market-driven approach. TWTC stated that Florida recognizes that 
the only service providers requiring regulatory oversight for service-quality purposes are those 
providing residential dial tone, single~line business dial tone, and dial tone with any combination of 
the services included as part of basic local telecommunications services as defined in Florida's 
Administrative Code. TWTC acknowledged that the service provider cate8ory referenced by the 
Florida Commission may very well include CLPs. However, TWTC explained, the Florida rule not 
only allows the market to regulate the level of service quality but also allows the market to control 
the quentity end quality of reporting on service quality. 

Additionally, TWTC stated that.the Tennessee Commission recently issued a notice of proposed 
rulemaking on the subject of service quality .standards and is accepting comments into November 
2000. TWTC stated that the proposed Tennessee regulations apply, in relevant part, only to Eligible 
Telecommunications Carriers, as defined by 47 U.S.C. § 214. Therefore, TWTC stated, the proposed 
Tennessee rules are directed at basic local exchange service rather than at many of the complex: 
business offerings of many CLPs. TWTC maintained that whether the Commission grants or denies 
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the Joi,nt Movants1 Motion, the Commission may still wish to consider the experiences of other states 
in close proximity to North Carolina as it continues to evaluate Rule R.9-8. TWTC argued that 
market-control models used by Florida and Tennessee would serve the North Carolina 
telecommunications market well, both from· an efficiency standpoint and from an econcimic 
standpoint. 

TWTC concluded by stating that it supports the arguments made by the Joint Movants in their 
Motion. 

VERIZON: V~on South Inc. (Verizon) stated in its comments that it does not oppose the Joint 
Movants' Motion. Verizon noted that it-believes that as the telecommunications indilstry moves 
toward a more fully competitive market, .the Commission should reduce or eliminate, but certainly 
not increase, service quality standards and allow the competitive marketplace to detennine the level 
of service required by consumers. Verizon stated that it does not oppose the Joint Movartts' Motion 
to Reconsider or Clarify Order Revising Rule R9-8 to Adopt Reporting Requirements and 
Establishing Semi-Annual Service Quality Presentations and their Joint Motion to Stay Order during 
pendency of reconsideration and/or clarification. In addition, Verizon urged the Commission to 
eliminate the new requirements on all local Cxchange providers. · 

WORLDCOM (INCLUDING MClm): WorldCom, Jnc., including its subsidiaiy MC!inetro Access 
Transmission Services, ILC, stated in its comments that the Commission's September 20, 2000 
Order creates unnecessary and overly burdensome requirements for CU,s, given that market 
mechanisms asslire Service quality by·CLPs. WorldCom argued that to apply Rule R9·8 root and 
branch to CLPs ignores the fundamental fact that CLPs are dependent on ILECs for the very 
performances that would be measured and reported, as well as the deregulatory trend of the 
Commi_ssion and the competitive industry in general. WorldCom maintained that there is no 
legitimate way to apply some objectives and reporting requirements to CLPs generally, or to apply 
Rule R9-8 in its entirety to some CLPs. WorldCom stated that absent any other adequate form of 
reli~ WorldCom requests that the Commission rescind its September 20, 2000 Order. 

WorldCom noted that the Commission, in its Febrnaiy 23, 1996 Order Setting Out Regulatory 
Structure for Competing Local Providers and Promulgating Rules, found that "it is in the public 
interest that CLPs be exempted from a number of specific statutes and rules." (Page 41 of Order). 
WorldCom further incorrectly stated that among those rules was Rule R9-8. 1 On November 3, 2000, 
MCI filed' a letter with the Commission acknowledging that its comments incorrectly maintained that 

1 WmidCom failed to note that further down on page 41 of that Order, the Commission stated "CLPs 
should be required to meet the savice standards set out in Rule R9.8." The Commission n.otes that on Marth 5, 
1996, the Commission issued an Errata Order which stated 

On February 23, 1996, the Commission issued an Order Setting Out 
Regulatory Structure for Competing Local Providers and Promulgating Rules. 
Ordering Pamgraph2.w. provided that competing local providers (CLPs) were 
to be e:u.mpt from RuleR9--8 (service objectives for local exchange telephone 
companies). This was an error, since the Commission concluded on page 
41 of the Order that CLPs should be required to meet the Rule R9..S 
service standards. [emphasis added] 
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the Commission's Febnuuy23, 1996 Order in Docket No. P-100, Sub 133 exempted CLPs from the 
provisions ofRuleR9-8. Therefore, WorldCom's assertion that nothing has changed since 1996 to 
warrant revision of the rules as they apply to CLPs is not valid since the rules do apply to CLPs. 

WorldCom commented that the proper function of governmental regulation is to act as a _surrogate 
for competition where market failure exists. WorldCom postured that in an environment where 
effective competition exists, competition rather than regulation governs, and regulatory oversight is 
largely unnecessary. WorldCom stated that the rules of the competitive marketplace are brutally and 
relentlessly severe: to compete with the !LECs, CLPs must satisfy their customers, and for CLPs to 
win and retain customers, they must either exceed the service quality levels set forth in the regulations 
or offer service at prices lower than what the ILECs charge. WorldCom argued that given the lack 
of a captive ratepayer base for CLPs, as well as high customer acquisition charges, the threat to a 
CLP of losing a custOmer is a more effective and efficient means of ensuring high-quality and efficient 
service than are burdensome reporting requirements and semiannual service presentations before the 
Commission. 

WorldCom stated that the burdens of Rule R9-8 are not insignifican~ and provide a disincentive to 
grow and enter markets not previously subject to competition. WorldCom maintained that CLPs do 
not currently have systems in place that measure compliance with the service objectives for every call 
and every service order. Further, WorldCom stated that the·systems that some CLPs have in place 
are national in scope and assume different standards. WorldCom argued that no State in the 
BellSouth region requires WorldCom to report quality of service information and that outside the 
BellSouth region, Vrrginia and (very recently) New York have service quality requirements, some of 
which are different from those contained in Rule R9-8. 

WorldCom, including MCim, stated that it does not measure, obtain, analyze, or maintain data 
pertaining to the first seven objectives of Rule R9-8. For the next four objectives (Operator "O" 
answertime, directory assistance answertime, business office answertim,e, and repair service 
answertime) WorldCom obtains and analyzes data for its interoal purposes on a national love~ subject 
to service standards that are different from those described in Rule R9-8. WorldCom maintained that 
it is not possible at present to report that data on a State level. WorldCom further stated that for the 
next four objectives (Initial customer trouble reports, repeat orders, out-of-service troubles cleared 
within 24 hours, and regular service orders completed within S working days), WorldCom obtains 
and analyzes data for its internal purposes on a regional level and that it is not possible at present to 
report this data on a State level. WorldCom commented that for the last three objectives (New 
service installation appointments not met for Company reasoris, new service held orders not 
completed within 30 days, and regrade application held orders), it may be possible to obtain data on 
a regional basis, however, WorldCom is still checking into its capabilities to do so. 

WorldCom stated that although there bas not been eoougb time for WorldCom to study all of the 
capital and other expenditures that would be necessary to comply with revised Rule R9-8, WorldCom 
maintained that it is fair to say that the cost could well be ~to seven figures. 

WorldCom commented that in many cases, a CLP's ability to meet service quality objectives is 
beyond its contra~ and CLPs are totally dependent on !LECs for the provisioning ofUNEs and resold 
services. · 
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WorldCom concluded that the Commission should not apply Rule R9-8 to CLPs and that the 
Commission should rescind its September 20, 2000 Order. 

OTHER FILINGS AND ORDERS 

On October 27, 2000, The Alliance of North Carolina Independent Telephone Companies 
(The Alliance), filed a Motion for Stay, Comments, and Further Proceedings. The Alliance requested 
that the Commission: (1) stay its reporting, presentation, and related.requirements set forth in the 
Commission's September 20, 2000 Order; and (2) initiate further proceedings to investigate the 
matter of appropriate reporting and presentation requirements for telephone service quality standards 
including the receipt of comments from all segments of the industry arid/or the establishment of an 
industry task force. 

On November 3, 2000, Allegiance Telecom of North Carolina, Inc. (Allegiance) filed a 
Statement in Support of the Joint Movants' Motion. Allegiance stated that it supports the Motion 
in all respects, and for the reasons stated in the Motion, requests that the Commission reconsider its 
September 20, 2000 Order. 

By Order dated November 7, 2000, the Commission granted the Parties an extension of time 
until November 30, 2000 to file the explanations of their measurement procedures. The Order noted 
that the Commission intended to enter an Order prior to that date addressing the Joint Movants' 
Motion for Reconsideration or Clarification. By Order dated November 21, 2000, the Commission 
granted the Parties an additional extension of time until December 15, 2000 to file the explanations 
of their measurement procedures. 

· DISCUSSION 

The commeots received on the Joint Movants' Motion referenced several State Public Utility 
Commission (PUC) rulings and orders on the issue of reporting requirements for service quality 
objectives. Below is a summary of each State's proceedings: 

FLORIDA: In Florida, Section 25-24.825 of the State's Administrative Code requires companies 
that provision "residential dial tone, single,.line business dial ~one and dial tone with any combination 
of the services included as part of basic local telecommunications services, as defined in S. 
364.02(02), F.S." prior to providing service to file and maintain infonnation which contains, among 
other things, levels of service quality which the company holds itself out to provide for each service_. 
Further, the Florida Administrative Code states that complete information concerning a company's 
service quality must be made available to Commission Staff upon request. 

LOUISIANA: WorldCom stated on page 7 of its comments that Louisiana does require service 
quality reporting, but WorldCom does not serve local exchange customers there. The Commission 
was unable to find any additional infonnation on the reporting requirements in Louisiana. 

NEW YORK: It appears that the New York PUC requires companies to report service quality data 
based upon their siz.e. From the information available on the New York PUC website, it appears that 
CLPs are included in those companies required to report service quality data 
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TENNESSEE: The Tennessee Regulatory Authority has issued a Notice of Proposed Rulemaking 
wherein an eligible telecommunications earner (ETC) would be required to provide an adequate level 
of service to all of its customers and that service adequacy would include· quarterly reports on 15 
specific service standards. The Tennessee Regulatory Authority defined an ETC as "defined in USAC 
Title 47, Section 214(e) and is certified by the Authority to receive state or federal universal service 
support." The criteria for an ETC are as follows: 

(1) Offer certain presubscribed services throughout its designated seIVice area either by 
using its own facilities or by using a combination of its own facilities and resale of 
another carrier's facilities; 

(2) Single-party service; 
(3) Voice grade access to the public switched network; 
( 4) Dual-Tone Multifrequency Signaling or its functional equivalent; 
(5) Access to emergency services, e.g. 911 and E911; 
(6) Access to operator services; 
(7) Access to interexchange service; 
(8) Access to directoiy assistance; and 
(9) Toll lintitation for qualifying low-income consumers. 

Below is a comparison of certain Tennessee service quality standards-and service objectives in North 
Carolina Commission Rule R9-8: 

Tennessee North,Caro1ina 

No more than 4 trquble reports per 100 access Initial customer trouble reports of 
lines in exchanges serving 5,000 or more 4.75 or less per 100 access lines 

access lines 

No more than 5 trouble reports per 100 access Initial customer trouble reports of 
lines in exchanges serving less than 5,000 4.75 or less-per 100 access lines 

access lines 

No less than 95% of out of service trouble 95% or more out of service troubles cleared 
reports restored within 24 hours within 24 hours 

No more than 5% out of service repeat 1.0 or less per 100 access lines ofrepeat 
trouble reports . trouble reports 

No less than 90% DA calls answered within 85% or more DA calls answered within 10 
30 seconds after the last digit is dialed seconds 

No less than 90% business office calls 90% or more business office calls answered 
answered within 30 seconds after the last digit within 20 seconds 

is dialed 

No less than 90% repair office calls answered 90% or more repair office calls answered 
within 30 seconds after the last digit is dialed within 20 seconds 
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The .Tennessee Regulatory Authority tield 8 hearing to consider its proi,osed rules as ~utlined above 
on November 16, 2000. 

VIRGINIA: Chapter 400,' Section 80 of the V,rginia Commission's Rules states thatlocal exchange 
companies which.exceed·26,ooo acc'ess lines must rei,oit'data to the Commission's Division Of 
Communications each month on eight key indicators as Olltlined in the Rule: Sectiori 180 defines 
local exchange carrier., as all certificated providers oflocal exchange service whether incumbents or 
new entrants. · 

~elow is a colDparison of certain Vnginia s~rvice quality standards and service objectives in 
North Carolina Commission Rule R9-8: ' · 

Virginia North Carolina 

6 or fewer trouble reports per 100 access-lines 4.75 or less per 100 access lines 
per month 

16~ or less repeated troubl~ reports l repeat.tro~ble report or less pe!• 100 access 
lines 

85% or more business office calls answered 90% or more business office callS answered 
live within 20 seconds within :ZO seconds 

. 85% or more repair office calls answered live 90% or more repair office calls answe_red 
within 20 seconds · within 20 seconds ' 

90% or more service orders completed wi!frln 90% or more regular service orders completed 
five working days within S working days 

After reviewing all of the comments received on tlie Joint Movants' Motion and examining 
the information available from ,other states (specifically from Tennessee, Florida, and Virginia), the 
Commission believes that it is reasonable and appropriate to clarify the September 20, 2000 Order 
to include only those companies which provide basic local residential and business exchange service 
to customers in North Carolina. 

The Comn:iission believes that it has seen some evidence indicating that competition is 
developing in the business· msrkets in North Carolina However, the Commission further believes that 
there has been less evidence that the residential locaf telecommw:iications market is·cOmpetitive to 
any significant degree. Therefore, the Commission belieYes that it is reasonable to continue to 
monitor the service quality foi both basic local residential and business exchaiige Service until 
competition fully develops without question in those markets. This conclusion is substantially 
coµsistent with the rules in plac~ or contemplated to be in plaCe in both Vrr~a and. Tennessee. 

The ~ommissi~n· is not persuaded-b)' assertions that some GI.Ps have h_ot developed the 
appropria!e tracking mechanisms to gather the infurmation necessary to demonstrate compliance with 
Rule R!l-8. When CLPs are certified in North Carolina, they must attest that they will comply with 
the rules and statutes of the State. Commission Rule R17-2(g) specifically states that Rule R9-8 
applies to CI.Ps .. The Commission does not understand how CI.Ps can know they sre in compliance 
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with Rule R9-8 when they do not have the appropriate tracking mechanisms in place to demonstrate, 
such compliance. 

Further,.~e Commission finds it appropriate to clarify that resellers of basic local resi~ential 
and business exchange service and companies,that purchase UNEs from ILECs to provide basic local 
residential and business exchange service are expected to comply with the reporting requirements: 
However, the Commission finds that if a carrier is not in direct control of the results of a particular 
objective outlined in Rule R9-8,.that carrier may place ao "NIA" fornot applicable in the report 'for 
that particular objectiVe and footnote an explanatiOn of why the results fo_r the objective are riot in· 
the company's control The Commission fully expects companies only to use "NIA" in circumstances 
where it is clear that the results of the particular objective are not \V!thin the company's control; 
companies should hot abuse the use of"N/N' on fheir reports. - ' 

WHEREUPON, the Commission reaches the following 

CONCLUSIONS 

B~ed upon car~ful consideration, the Commis'sion finds it appropriate to deny the Joint 
Movants' Motion for ~nsideration. Further, the Commission finds it appropriate to clarify that 
its September 20, 2000 Order on reporting requirements applies only to those carriers providing basic 
local residential Or business exchange service. Therefore, the Commission"s conclusions clarify and 
further amend the Commission's September 20, 2000 Order revising Rule R9-8 as follows: 

,' 

(d) Reporting Requirement - Each local exchange telephone 
-company actually providing basic local residential and/or business 
exchange service to customers in North Carolina shaµ file an original 
and five (5) copies of a report each month with the Chief Clede of the 
Commission detailing the results of its compliance with each of the 
uniform service objectives set forth in this rule. Each company shall 
report its perfonnance result for each objective for its state service 
area as a whole and whenever possible, by exchange or district. This 
report shall be filed no later thao twenty (20) days after the last "day of 
the month covered by the report, NOTE: The inserted clarifying 
language is underlined, 

In light ofthls finding aod the current procedural schedule in this docket, the Commission 
further finds it appropriate to require the detailed descriptions on tho standards by December 29, 2000 
and postpone the reporting until ~ch 20, 2001 and monthly on the 20th thereafter, ' 

To assist in monitoring compliance, the Commission hereby directs companies that do not 
provide basic ~Ocal residenµal or business exchange service in North Carolina to ·rue a letter stating 
that fact on or before March 20, 2001. Further, the Commission finds that those companies are not 
required to file monthly reports thereafter unless and until circumstances change and they do begin 
to provide basic local residential or business exchange" service to customers in NOrth Carolina 
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The ·commission also is clarifying that resellers of bllSic loC?I reSidential and business 
exchange service and companies that purchase UNEs from ILECs to provide basic local residential 
and business exchange service are expected to comply with the reporting requirements. However, 
if a carrier is not'in direct control of the .results of a particular objective outlined·in Rule R9-8, that 
carrier may place an "NIN' for not applicabie in the report for that particular objective and footnote 
an explanation. of why the results for the objective are not within the conipany's control. The 
Commission fully expects companies only to use "NIA" in circumstances where it is clear that ~e 
results of the particular objective are not witltjn the company's control; companies should not abuse 
the use 0f''N/Awon their reports. ' 

In addition, the Commission finds it appropriate to deny The Alliance's Motion. In light of 
the Commission"s revi~ of service quality objectives in other States and the lack of evidence that 
the standards in Rule R9-8 are unreasonable at this point in time, the Commission does not find good 
calise to initiate any proceedings to investigate appropriate reporting or presentation requirements 
for service quality. · 

Finally, the Commission notes that the Joint Movants and at least one commenter appear to 
believe that the Commissi0n will hold semiannual service quality presentations wherein ~ 
company will be required to make a preSentation before the Commission outlining its results on the 
service qualify objectiVes outlined in Rule R9-8, explaining the reasons for any monthly failures to 
satisfy the objectives in Rule R9-8, and stating how the company intends·to remedy any deficiencies 
in its performance. The Commission intended in its September 20, 2000 Order only to reserve the 
right to require a company to make a semiannual service quality presentation before the Commission. 
Only if the Commission detemiines that a company's monthly service quality reports indicate 
problems and/or concerns will the Commission require the company to make a presentation before 
the Commission. The Commission notes that its September 20, 2000 Order stated .that the first Of 
the semiannual service quality presentations would be held on AUgust 15, 2001, at which time, the 
Order specified that only BellSouth, Carolina, Central, and Verizon would each be required to make 
a presentation before the Commission. The Commission's Septemb~r 20, 2000 Order does not 
require presentations by any other companies at this poirit in time. 

IT JS, _THEREFORE, ORDERED as follows: 

1. That the Joint Movant~' Motion for Reconsideration is hereby denied. 

2. That Rule R9-B(d) be, and the same, is hereby amended to read as follows: 

(d) Reporting Requirement - Each local exchange telephone company actually 
providing basic Iocal residential and/or business exchange service to customers in 
North Carolina shali file an original and five (5) copies ofa report each month with 
the Chief Clerk of the Commission detailing the results of its compliance with each 
of the uniform service objectives set forth in this rule. Each company shall rep9rt 
its performance result for each objective for its state service area as a whole and 
whenever possible, by exchange or district. This report shall be filed no later than 
twenty (20) days after the last day of the month covered by the report. 
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3. That all ILECs and CLPs actu!tlly providing basic local residential and/or business 
exchange service to customers in North. Carolina shall file clear, detailed explanations of their 
measurement procedures for each service objective outlined in Rule R9-8 by December 29, 2000. 

4. That all lLECs and CLPs actually providing basic local residential and/or business 
exchange service to customers in North Carolina shall file their service quality results beginning with 
the results for the month of February 2001, on March 20, -2001 and monthly on tho 20th thereafter. 

5. That companies that do not provide basic local residential or business exchange 
service in North'Carolina shall file a letter stating that fact on or before M!ll'ch 20, 2001. 

6. That resellers ofbasic local residential and business exchange service and companies 
that purchase UNEs from JLECs to provide basic local residential and business exchange service are 
expected to comply with the reporting requirements. However, if a carrier is not in direct cOntrol of 
the results ofa particular objective outlined in Rule R9-8, that carrier may place an "N/A" for not 
applicable in the report for that particular objective and footnote an explanation of why the results 
for the objective .are not within the company's control. Companies .are to only use "N/A" in 
circumstances where it is clear that the results of the particular objective are not within the company's 
control; companies should not abuse the use of1'N/ N' on their reports. 

7. That The Alliance's Motion is hereby denied. 

8. That the Commission intended in its September 20, 2000 Order only to reserve the 
right to require-a company to make a semiannual service quality presentation before the 

Commission. Only if the Commission detennines that a company's monthly service quality reports 
indicate problems and/or concerns will the Commission require the company to make a presentation 
before the Commission. 

b<Ul'700.0 

ISSUED BY ORDER OF THE COMMISSION. 
This the 29th day of November, 2000. 

NORTII CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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DOCKET NO. P-100, SUB 110 

BEFORE TIIE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Establishment of Telecommunications Relay System ) ORDER 
(TRS). Relay North Carolina ) CONCERNING 

) 711 SERVICE 

BYTIIE COMMISSION: On May 11. 2000. the Public Staff filed a Motion to Require the 
Filing of Comments Concerning 711 Service. Toe Public Staff asked the Commission to issue an 
Order directing all local exchange companies (LECs) and facilities-based competing local providers 
(CLPs) to file comments concerning their requirements for implementing the 711 service code for 
intrastate telecommunications relay service (TRS) in North Carolina. 

Toe Public Staff noted that, on February 19, 1997, the FCC released its First Report and 
Order and Further Notice of Proposed Rulemaking (the ''FCC Order") in CC Docket No. 92-105, 
which addressed the use ofNl 1 codes and other abbreviated dialing arrangements. In the Order, the 
FCC concluded that a thre'7digit TRS number would offer signilicant benefits to persons with hearing 
or speech disabilities and directed Bellcore to designate 711 exclusively for TRS use. The FCC 
tentatively concluded that the nationwide implementation of 711 should occnr within three years of 
the effective date of the Order. 

Pursuant to the FCC Order. several states have already taken steps to implement 711 service 
within their borders. Progress has been particularly evident in the ten eastern states that are served 
by Bell Atlantic, which has taken the lead in supporting the 711 proposal and has made a commitment 
to absorb the costs of 711 implementation within its service areas, Two Bell Atlantic states, 
Maryland and Massachusetts, have already begun offering 711 service, and 711 service is scheduled 
to begin on May 1, 2000 in Pennsylvania. On March 28, 2000, the Virginia State Corporation 
Commission issued an Order Initiating Investigation aild Requesting Comments .on the 
implementation of711 access to TRS, proposing a possible startup date ofJune 26, 2000. 

In North Carolina, LECs, telephone membership corporations (TMCs), and facilities-based 
CLPs are likely to implement 711 service by routing incoming 711 calls into a toll-free number that 
will tenninate at Sprint's TRS center. The 711 code would be available for TRS use in addition to 
all of the currently existing numbers. While several LECs have informally investigated the upgrades 
that they must make in order to allow the completion of711 calls, each LEC, facilities-based CLP 
and payphone service provider (PSP) will need to carefully assess the changes that are required within 
its own service area. Two of the largest LECs in North Carolina have informally advised,the Public 
Staff that they would be able to implement 711 by simply updating number translations at their host 
central offices. Toe Public Staff believes that the updates could be accomplished by most companies 
at a nominal cost within 90 days from the date that the CommissiOn issues an Order requiring 
implementation of71 l service. 

Toe Public Staff stated that it believes that the provision of711 service would offer significant 
benefits to the hearing and speech impaired community and to the other members of the using and 
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consuming public with whom they Communicate. Accordingly, the Public Staff requested that the 
Commission issue an Order directing each LEC and facilities-based CLP in North Carolina to file 
comments concerning the changes that must be made in its network to allow the provision of 
intrastate 711 service. These filings should also describe in detail any extraordinary cnsts that would 
be required to implement tho now 711 code; provide an estimate of tho time that will be required for 
implementation; and provide any additional comments which the respondent deems appropriate. The 
Public Staff recommends that the Commission require tho filing of these cnmments no later than thirty 
days after the date of the Commission order on this issue. The Public Staff also recommends that 
PSPs be invited to file comments. The Public Staff further recommends that a copy Of the order be 
forwarded to each TMC in North Carolina to allow them the opportunity to voluntarily participate 
in this process. 

On May 16, 2000, the Commission issued an Order Requiring Filing of Comments Concerning 
711 Service as follows: 

I. That all LECs and facilities-based CLPs be required to file cnmmen\s in this matter. 
Such comments shall include: 

a. changes that must be made to the network to allow provision of711 service; 
b. a description in detail of any extraordinary, costs required to implement 711 

service; and 
c. such other additional comments as the p~ies desire to make. 

2. That the Chief Clerk send a cnpy of this Order to all PSP providers and all TM Cs. 
Both PSP providers and TMCs are invited to file comments, and TMCs are invited to voluntarily 
participate in the provision of71 I service. 

Comments 

The Commission has received comments from the following: 

The Alliance of North Carolina Independent Telephone Companies, together with ALL TEL 
Carolina Inc. and IDS Telecom ( collectively, Alliance) stated that each of its members had reviewed 
the network requirements necessary to implement utilization of the 711 service codes and had 
concluded that implementation of the 711 service cnde should be able to be accnmplished with only 
minor network changes and within the 90 days period suggested by the Public Staff. Moreover, 
implementation will result in only minimal costs and no extraordinary costs will be incurred based on 
an evaluation of the Public Staff's proposed plan and assuming there are no major changes. The 
Alliance noted that NI 1 codes are a· scarce resource and the Commission should weigh this fact in 
determining when and under what circumstances they should be as.signed for dedicated use. 

Access Integrated Networks, Inc ststed that it utilizes UNE platfonn services purchased from 
BellSouth Interconnection Service_s and therefore any costs required to implement the 711 service 
will be provided by BellSouth. 
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ALLTEL Communications. Inc. stated that only minor network modifications were necessary 
to provide the 711 service and there would be no extraordinary costs under the current proposal. 

BellSol.lth Telecbmmunications InC. stated that implementatibn of711 service will require 
BellSouth to program all of its switches with translations to automatically route 71 I calls.to the TRS 
provider's toll free number. There will be no extraordinary costs associated with the establishment 
of this service, but there will be certain costs relating to implementation and to network changes. The 
average cost of adjusting the switChes will be iess than '$250 per switch. The remainder of the 
netWork·COsts include call setup Charges'and charges associated with the creation and delivery of 
customer bills. BellSouth said that it is CWTently testing its ability to· program its switches to _pciint 
abbreviated dialing to a toll free number. This testing is scheduled for completion by July 15, 2000. 
BellSouth reCOmmelld~d ~ ninety day timeframe to allow implement~tion. 

Broadband Office Commu,nications Inc. said that, as a new CLP,'it lacks facilities in this·State 
and cannot comment on the 711 proposal. Broadband will comply with any rules adopted by the 
Commission. · 

Cardinal Communications of North Carolina Inc stated· that it is a high.-speed dat8 
communications and business-class internet service provider utilizing D!gitial Subscriber Line (DSL) 
techimlogy. Cardinal indicated that it cannot provide voice--grade services at this time because it has 
not deployed th_e network necessaty to switch voice traffic and interconnect with th~ Public Switched 
Telephone Network. Cardinal noted tliafit utilizes Internet Protocol addressing. ·Its current network 
only has ihe technical ·capability of transmitting data traffic. However, based on the company's 
background, the implementation·of?l l service will not have an adverse effect on Cardinal18 netwo~k 
cqnfiguration, implementation, and/or costs. 

Carolina Telephone and Telegraph Company and Centraf Telephone ·company l colleptively, 
Carolina)believes ihat 711 service can best be implemented by routing all 711 calls into a toll-free 
number that'will tenninate to the retaY s~ce ~ter. Incoming 71 I calls can be routed'into the toll
free number through a translations· process in each of Carolina's 54 North Carolina host switC:hes. 
Two hours of technician time is required per host switch to compl~e the programming. Carolina 
does not view these translations costs as extraordinary and will therefore not propose a recovery 
meclianism,.1,1-or will cafolina seek to recover any costs invc;,lved·with bilf'messaging or telephone 
book information: Carolina did request that the Commission allow 90 days from the issuance of a 
final Commission Order for-Carolina to complete and test the translations programming. 

CCCNC Inc. d/b/a Tgta1 Connect!· stated that it has just received authority to operate in 
North Caiolitfa-and has not yet lJegun pro'1ding service arid therefore it has no comments to offer. 

CTC Exchange· Services adopted by reference the comments of the Alliance, ALLTEL 
Carolina, Inc.-and the TDS Telecom Companies. 

CTSI, · Inc indicated that, only recently having received authority, it has not yet deployed 
facilities and therefore cannot provide comments 
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DSLnet stated that it does not provide any voice services at this time but, when it does, it 
would implement 711 servi_ce as required 

GTE South Incorporated stated that, based on its experience in Pennsylvania. all GTE 
switches would have to be modified to automatically route 711 calls to the TRS. GTE would assign 
a project manager to coordinate activities. The primary labor cost would be associated with database 
changes to each switch and there would be other incidental costs associated with project 
management, establishing local telephone nu_l;tlbers in certain switches, and the distnOution of a bill 
insert message. GTE recommended that the Commission establish a minimum three-month timeframe 
for implementation. 

ICG Telecom Group Inc. stated that 711 service would require an upgrade in software for 
its switches, but there would be no extraordinary costs associated with these measures, provided that 
there was sufficient lead time. ICG suggested six months. 

Intermedia Communications Inc. stated that changes to its network to allow 711 service 
would entail making changes to the translation tables in its switches. It has identified no 
extraordinary costs required to implement 7i 1 service. 

KMC Telecom Inc. set out COmments identical to those ofICG. 

Level 3 Communications LLC informed the Commission that it is not offering or providing 
any local exchange,telecommunication services and therefore does not wish to file any substantive 
comments. 

Madison River Communications LLC adopted by reference the comments of the Alliance, 
AU.TEL Carolina, Inc. and the TDS Telecom Companies. In a later filing, Madison River confirmed 
that implementation of71 l service could be accomplished with only minor network changes within 
the 90 day period suggested by the Public Staff. There would be only minimal costs for 
implementation and therefore no extraordinary costs given the present configuration of the proposal. 

MCimetro Access Transmission Services LLC stated that it is a facilities-based CLP which 
maintains a local switch in Cary. which is connected to a 4S route mile local fiber network serving 
Cary, Raleigh and surrounding areas. MClmetro is planning a local network for Charlotte and noted 
that WorldCom has toll switches and toll fiber and microwave routes throughout the State. The cost 
of implementing 711 access at its local switch should be minimal, perhaps less than $1,000, nor 
should it require a long period, although there should be a testing period to ensure that the calls 
process correctly. MCimetro assumes that with its local switch, it would have to add translations, 
which wonld "outpulse" either an 8XX number or a local number. The 8XX or local number would 
be routed through the TRS platform. MC!metro noted that there are other cost issues associated 
with implementation of 711. Any charges with regard to 8XX database queries should be billed to 
the owner of the 800 number and participating caniers should not be responsible for incurring the 
costs of those and usage detail charges, notwithstanding contrary provisiolls in any interconnection 
agreements. Appropriate 800 access billing records would need to be generated so that caJis would 
fall into the proper access billing category. Originating TRS traffic routed via a 8XX number is 
typically regarded as toll. If these calls access the network via 711, then there will be a shift in cost 
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recovery from toll to local, meaning the TRS service provider will over-recover and the LEC or CLP 
will under-recover, Local switches would ave to recognize 711 as toll aod the underlying 800 service 
provider would have to be charged originating access in order to correct this situation. 

Network Plus Inc stated th<!,t it has not yet deployed facilities and therefore cannot offer 
comment. 

New Edge Network, Inc stated that implementation of71 l service would not impact its 
ability to do business. 

New South Communicatignq Coi:p Incorporated by reference the comments of the Alliance, 
ALLTEL Carolina, Inc. and TDS Telecom Companies. 

NEXTLINK indicated that it concurred with the comments of!CG, KMC, and TriVergent 
regarding the changes necessary and notice required to implement the 711 service code for TRS in 
North Carolina. 

PaeTec Communications: Inc. stated that it has not yei deployed-facilities in this State and 
therefore cannot provide comments. However, PaeTec will fully comply with any rules the 
Commission adopts with reference to 711 service once it begins to offer service. 

Teligent Services Inc. stated that it switch would be programmed to direct 711 calls to an 
800 number. Teligent would issue a translation request to implement the routing. Although Teligent 
can support the use of standard translations to route ~ 711 calls from a Teligent switch to a single 
toll-free number, the ability to selectively route 711 calls from within one switch to multiple toll-free 
numbers is not currently feasible. The cost of implementation would be negligt"ble. 

Telephone Membership ComOrations indicated that no TMC opposes utilization ofthe 711 
code for TRS and will participate in its implementation. 

Time Warner Telecom of North Carolina LP stated·that it currently uses the 711 code of 
automatic circuit identification announcement. Therefore, that access code would need to be 
changed in order to implemeot the 711 service code for TRS. Time Warner would need to be 
provided the actual 10 digit number of the service along with the identification of the tandem 
associated with the service and a designate to test with at that office. The translations costs 
associated with this change would he minimal, since the switches that Time Warner uses are capable 
of making the required changes and providing the proposed service. No problems in impleroentation 
are antj.cipated provided a reasonable amount of time is allowed. 

Town of Pineville had the same comments as ALLTEL Communications. Inc. 

TrlVergent Communications, Inc, indicated that it does not currently have customer& in North 
Carolina, but would not in any event incur extraordinary expenses were it to implement 711 service. 
TriVergent sai4 that it needed at least three mpnths advance notice. 
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WHEREUPON, the Commission reaches the following 

CONCLUSIONS 

After careful consideration, the Commission concludes that it is in the public interest to 
require LECs, CLPs, and PSPs to implement the 711 code for intrastate TRS in North Carolina. The 
Commission further concludes that the costs for implementation of the service should be borne by the 
companies concerned and that a ninety (90) day implementation period is sufficient. 

The Commission appreciates the voluntary participation of the TMCs in implementing 711 
service for TRS. For the convenience of the companies, the Commission notes that the contact 
person for Sprint for technical questions is Paul Ludwick, Senior Product Manager at 913-661-8927 
(e-mail address: paul.ludwick@mail.spriot.com). Spriot's North Carolina TRS contact person is 
Andy Lefller, who maybe reached through Relay North Carolina (1-800-735-8262) at 919-875-1242 
or 877-437-1242. His e-mail address is andy.lefiler@mail.spriot.com. 

IT IS, THEREFORE, ORDERED as follows: 

1. All !LECs and facilities-based CLPs operating in North Carolina shall modify their 
switches to translate calls dialed as 711 to the assigned TRS toll free number, 800-73S-8262, in order 
to route 711 dialed calls to the TRS provider . 

. ' 
2. All PSPs shall modify their programmable phones to translate calls dialed as 711 to 

the assigned TRS toll free number, 800-735-8262, in order to route 711 dialed calls to the TRS 
provider. 

3. Existing TRS toll free numbers shall remain active for those customers who desire to 
continue using the existing system. 

4: ILECs, facilities-based CLPs, and PSPs must implement 711 for public access by no 
later than November 1, 2000. CLP, without customers must have 711 implemented before adding 
North Carolina customers for intrastat~ calling. 

5. A bill insert or bill message shall be included, by December 31, 2000, in all customer 
bills anriouncing service availability, The content of the insert/message is attached as Appendix A 
This bill insert/message should be considered a replacement for the yearly TRS insert/message 
required by the Commission. 

6. The Customer Guide pages of telephone directories shall be updated for the next 
scheduled publication to include the use of 711 abbreviated dialing .access. The existing toll free 
numbers for NC Relay should continue to be published. 

7. TMCs are requested to implement the provisions of this Order. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 18th day of July, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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Al'PENDIXA 

RELAY NORTH CAROLINA IT'S AS EASY AS 7-1-1 

Effective .November 1, 2000, you can dia]. 7-1-1 to reach the North Carolina· 
Telecommunications Relay Service (Relay North Carolina) 24 hours a day, every day. 

What is Relay North Carolina and how does it work? It is a service that relays a conversation 
between a person with a speech or hearing disability using a TDDfITY (Test Telephone) and a 
hearing person using a regular telephone. The person using the TDD/TTY types his or her 
conversation and the message is relayed to the other party by a Relay Operator (RO). The RO then 
relays the hearing person's exact words by typing them back to the TDDfITY user. All ROs have 
been specially trained to help conversations flow with ease and accuracy. All calls are handled with 
strictest confidentiality. 

From now on, when you call Relay North Carolina from inside North Carolina, simply dial 
7-1-1. You may still use Relay North Carolina by dialing the 800 numbers you currently use. These 
numbers are 1-800-735-2962 (TDDfITY) aod 1-800-735-8262 (Voice). TTY users should call 
Sprint Customer service at 800-676-3777 (TTY aod Voice) aod request that Sprint brand their 
dedicated lines so that 711 TTY calls will be answered automatically. · 

For more information on Relay North Carolina, you may call the Reiay Customer Service 
Center at 1-800-735-0533 (TDDfITY) or 1-800-735-0341 (Voice) or Relay North Carolina 
Administration Office at 1-800-205-9914 (TDDfITY) or 1-800-999-5737 (Voice). 

DOCKET NO. P-100, SUB 133 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Local Exchange and Local Exchange 
TelecoIIlffiunications Conipetition 

Access ) 
) 

ORDER AMENDING CLP 
CERTIFICATES 

BY THE COMMISSION: Under G.S. 62-ll0(fl), the Commission is authorized to issue 
certificates to competitive local providers (CLPs) for the provision of local exchange or exchange 
access services regardless of whether local service is already being provided in the areas for which 
the certificates are sought. G.S. 62-11 0(f2) excepts service areas that are. being served by local 
exchange companies with 200,000 access lines or less located within the State from Conimission 
authorized competition and price plan regulation under G.S. 62-133.S(a). n; however, a local 
exchange company elects to be regulated under G.S. 62-133.5(a) and the Commission applies the 
provisions of that section to that company, the Commission must at the same time apply the 
provisions of G.S. 62-1 IO(fl) to the franchised area and the local exchange and exchange access 
services offered by that company. 
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On September 10, 1999, in Docket No. P-35, Sub 96, the Commission approved a Price 
Regulation Plan for MEBTEL, Inc., and on September 24, 1999, MEBTEL accepted the Piao. 
MEBTEL filed revised tariffs in accordance with the Plan on November 30, 1999. Both the Plan and 
the tariffs have an effective date of Januacy I, 2000. Effective with the beginning of price plan 
regulation for l\llEBTEL, MEBTEL's service area must be considered open to local exchange 
competition under G.S. 62-1 !0(fl). 

The certificates issued to the CLPs in the State currently limit the service areas in which the 
providers may operate to service areas served by local exchange companies with greater than 200,000 
access lines in North Carolina, and the service area of Concord Telephone Company (Concord), in 
accordance with G.S. 62-110(!'2). Concord serves less than 200,000 access lines but entered into a 
Price Plan effective September 1, 1997. Since the MEBTEL Price·Plan became effective on January 
1, 2000, the Commission is authorized and required to allow certificated local providers to operate 
in the MEBTEL service area in addition to those service areas previously authorized. 

IT IS, TilEREFORE, ORDERED that the certificates of all previously certificated CLPs be 
and hereby are amended to expand the service areas in which the CLPs are authorized to provide 
service to include the service area ofMEBTEL, Inc., effective January 1, 2000. 

"''"'""' 

ISSUED BY ORDER OF TifE COMMISSION. 
This the 21st day ofJanuacy, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

DOCKET NO. P-100, SUB 133 

BEFORE TifE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Petition to Revise Application and Certification ) 
Process for Competing Local Providers and Amend ) 
RuleRl7 ) 

ORDER SEEKING COMMENTS 
AND.IMPLEMENTING ON 
INTERIM BASIS 

BY TifE COMMISSION: On July I 0, 2000, the Public Staff filed a Petition to Revise 
Application and Certification Process for Competing Local Providers (CLPs) and Amend Rule RI 7. 
A copy of the Public Staff's Petition is attached as Attachment A 

Among salient points of the Public Staff's Petition were proposals to streamline the CLP 
certification process: 

a. by adopting a standardized application form for new certificates and for the transfer 
of existing certificates; 
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b. by eliminating the distinction between,CLPs proposing to offer prepaid service and 
those not proposing to offer such service; 

c. by codifying the rules governing prepaid service, including reporting requirements; 

d. by codifying the rules on dialing parity; 
' . 

e. by
0

adding a requirement that notice of the application be served on all local exchange 
companies (LECs) operating in North Carolina; 

f. by eliminating the requirement for a hearing, unless requested by an interested party; 
and 

g. by deleting the price list requirement. 

The Public Staff requested that the application and certificate process described in its Petition 
be adopted and implemented on an interim basis. 

WHEREUP~N. the Co~ssion reaches the following 

CONCLUSIONS 

After careful consideration, the Comrcission concludes that the Ptiblic Staff's Petition· should 
be put out for comment and that gtiod cause exists that it should be implemented on an interim basis. 
Accordingly, all applications for CLP Cert_ification received after the issuance of this Ofder shall'be 
submitted in the manner prescnbed by the Petition and in accordance with the rules revisions set Out 
byit. 

_ IT IS, THEREFORE, ORDEREii as follows: 

I. That any party wishing to file comments shall do sono later than August 17, 2000. 
Reply comments from parties other than the Public Staff shall be due no later than August 31, 2000. 
Parties are encouraged to file collectively. The Public Staff shall file reply comments on September 
12, 2000. 

2: That all comments or reply comments of greater than 2,pages double spaced in length 
shall ~ontain an Executive Summary-setting forth concisely all ~terial points·the party or parties 
desires to,make. Any party recommending a change which will cause an amendment to a rule shall 
provide precise language in appropriate fonn to effectuate such change. 

3. That the amelldnients to the Commission rules proposed by the Public Staff in its 
Petition shall be implemented on~ in!~rim ba5is effective upon the issuance of this Otder. 

ISSUED BY ORDER OF THE COMMISSION. 
This the ---1filh__ day of July, 2000. · 

NORTH CAROLINAUTILITIES COMMISSION, 
Geneva S. Thigpen, Chief Clerk 
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DOCKET NO. P-100, SUB 133 

BEFORE THE NORTII CAROLINA UTILITIES COMMISSION 

In the Matter of 
Petition to Revise Application and Certification ) 
Process for CompetingLocal Providers and Amend ) 
RuleRl7 ) 

FINAL ORDER REGARDING CLP 
APPLICATIONS REVISIONS 

BY THE COMMISSION: On July 10, 2000, the Public Staff filed a Petition to Revise 
Application and Certification Process for Competing Local Providers (CLPs) and Amend Rule Rl7. 
The Public Staff explained the propo:Sed changes as follows: 

I. G.S. 62-l lO(fl) authorizes the Commission to issue a certificate of public convenience 
and necessity to a person applying to offer local exchange or exchange access services as a public 
utility, after interested parties have had notice and opportunity to be heard, provided that: 

(i) the person is fit, capable, and :financially able to render·such service; (ii) the service to be 
provided will reasonably meet the service standards that the Commission may adopt; (iii) the 
provision of the service will not adversely impact the availability of.reasonably affordable local 
exchange service; (iv) the person, to the extent it may be required to do so by the 
,Commission, will participate in the support of universally avail.able telephone service at 
affordable rates; and (v) the provision of the service does not otherwise adversely impact the 
public interest. 

2. Until recently, a person seeking CLP cettification was required to file an application, 
pre-file direct testimony, and appear at an evidentiary hearing.· In the past few months, applicants 
have been filing the initial application and.any additional information necessary to meet the minimum 
filing requirements. If the record is sufficient after these filings, the certificate is issued without a 
hearing. 

3. The Public Staff recommends that the Commission further simplify the application 
process for CLPs and adopt the standard application form attached to the Petition as Appendix A 
In most cases, the irifonnation elicited in the direct testimony and cross examination can be provided 
in the proposed applicatiort 

4. In addition, the Public Staff proposes changes to Commission Rule Rl 7 in order to 
implement its recommendation. Appendix B of the Public Staff Petition was the Public Staffs 
proposed Rule RI i, as revised, and Appendix C of the Petition was a mark up of existing Rule RI 7. 
Appendix D of the Public Staff Petition was included as a sample certificate of public convenience 
and necessity for CLPs. 

5. The proposed application form and revised Rule RI 7 are designed to result in {I) an 
initial application that includes all information normally required to qualify an applicant for 
certification, and (2) elimination of the required hearing, except where good cause exists. 
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6. Through other proposed changes to Rule RI 7, the Public Staff seeks to standardize 
and streamline the application and review process. Incorporating the standard terms and conditions 
and the waivers typically associated with prepaid providers into Rule RI 7 will eliminate the necessity 
of issuing separate certificates for prepaid providers aild non-prepaid providers. As a result, a CLP 
certified as one type of provider would not need to reapply for another type of CLP certification if 
it decides to offer the other type of service. If this change is adopted, the Public Staff suggests that 
the Commission generically modify the authority previously granted to CLPs by authorizing them to 
operate as both prepaid and non-prepaid providers. 

7. Standardmng this prooess will necessitate additional detail in the monthly access line 
reports from the CLPs. In order to gauge the development of local competition in the State, the 
Commission and the Public Staff must be able to distinguish between prepaid and non-prepaid lines. 
Up to this point, the Public Staff bas been able to determine, with some degree of certainty, the 
number of residential prepaid and non-prepaid lines served by a CLP based on the type of certification 
it holds. Such a determination will not be possible ifa certificate covers both prepaid and non-prepaid 
authority. Thus, proposed Rule RI? requires each CLP to report its prepaid and non-prepaid lines 
separately. The Public Staff notes that this additional information would have ,been necessacy 
eventually, because'some providers recently have sought to offer both types of seIVice. 

8. Standardized intraLATA dialing parity provisions will also streamline current 
processes. In its June 15, 1999, Order in Docket No. P-100, Sub 72, the Commission required 
applicaots for CLP certification and CLPs that had customers as of that date to file intraLATA dialing 
parity plans. CLPs that had not begun offering basic local exchange service were required to file 
plans not later than 60 days prior to the provisioning of basic !ocal exchange service with I+ or o+ 
access to toll services. To prevent CLPs from filing disparate or incomplete plans, the Public Staff 
bas incorporated the essential elements ofintraLATA dialing parity into its proposed Rule RI 7. The 
proposed Rule relieves those CLPs that have not yet filed plans from that responsibility and prevents 
new applicants from creating·altemative provisions for dialing parity. 

9. The proposed Rule also eliminates the requirement that CLPs file price lists for basic 
local services. G.S. 62-l lO(fl) states that, except as provided in G.S. 62-133.5(!), any person 
receiving a CLP certificate must, until otherwise determined by the Commission, file and maintain 
with the Commission a complete list of the local exchange and exchange access services to be 

• provided and the prices charged for those services. The Commission has allowed numerous waivers 
of this requirement. Since the Commission does not regu1ate the CLPs' rates, eliminating the pri_ce 
list requirement will lighten the burden for existing and prospective CLPs. However, except f0r 
services offered pursuant to G.S. 62-133.5(!), CLP rates will still be subject to G.S. 62-140, which 
prevents unreasonable discriminatimL This is consistent with the Commission's treatment of switched 
and switchless long distance·resellers in Docket P-100, Sub 72. 

10. The proposed Rule also requires any entity seeking Commission approval to acquire 
an existing CLP certificate to submit a completed CLP application form as part ofits transfer request. 
This will help ensure that all CLPs are familiar with the Commission's requirements and that the 
Commission has the requisite informatiori io contact ·a new CLP after transfer of the certificate. The 
Public Staff believes that the transfer review process conducted by the Commission Staff and the 
certification process could proceed simultaneously. 
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11, In addition, the Public Staff recommends that CLP applications be exempt from the 
requirement in Rule Rl-S(d) that pleadings filed on behalf ofa corporation be filed by a member of 
the Bar of the State of North Carolina. This will eliminate the need.for representation by a member 
of the North Carolina Bar in most cases, unJess a public hearing is required, and is consistent with the 
existing treatment of applications submitted by resellers for long distance service. · 

12. The Public Staff further recommend_s that Rule RI 7 include a provision stating that 
Customer Service Agreements for prepaid basic lo(?31 exchange service are subject to periodic review 
by the Commission and the Public Staff. The Public Staff intends to use this process as the primary 
means of ensuring that CLPs comply with the Commission's requirements for prepaid basic local 
exchange service. 

On July 19, 2000, the Commission issued an Order Seeking Comments and Implementing on 
an Interim Basis, 

Comments 

Associations of Communications Enterprises.(ASCENT) seeks clarification on two issues: 
(!) whether future price list filings will be allowed, and (2) whether the proposed rules will apply to 
competitive affiliates ofincumbent local· exchange carriers (ILECs). ASCENT contends that price 
list filing should be discretionary inasmuch as, in the absence of tariffs, they establish a legal 
relationship between carriers and end use:rs. Competing local providers (CLPs) should be able to 
establish business relationships with residence and small business customers on subscription instead 
of using fonnal contracts. Otherwise, CLPs may need to change the way they offer and provide 
service, thus incurring additional costs and administrative burdens, contrary to the Commission's 
policies. ASCENT also contends that ILEC afliliates should not enjoy the.benefits of the streamlined 
application review process. The competitive advantage inherent in the relationship between Il.ECs 
and their affiliates demands that they receive greater regulatory scrutiny in order to check anti~ 
competitive behavior. 

Associations for Local Telecommunications Services (ALTS) contends that some of the 
proposed requirements make the application process more compticated,.are repetitive, and do not 
contribute to the goal of establishing a CLP's technical, managerial, and financial qualificationa. 
ALTS cites the following: 

Question 5 requiring a list of all companies in which any individuals, directors, 
partners, officers or members ofan Applicant are affiliated in the telecommunications 
industry. 

Questions 7 through 10 involving financial capability: question 7 which closely 
mirrors the prior certification process; question 8 which requests a five-year business 
plan; question 9 which requests bank- loan approval d0cuments, sworn letters of 
guaranty from third parties, letters of credit and attestation letters from certified 
public accountants; question 10(8.) which requests an explanation of any need to 
dispose of.substantial assets, question I0(e) which requests an explanation of any 
denial of credit from suppliers, and question I0(h) which requests an explanation of 
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any legal proceeding that could adversely affect the Applicant's telecommunications 
busines~. 

ALTS asserts that the proposed form should advise applicants of the right to submit certain 
information under seal pursuant to G.S. 132-1.1 and that applicants shoilld be notified on the fonn 
where they can get a copy of the service list for ILECs. ALTS further ·asserts that the forfeiture of 
the original $250 filing fee if an application is not completed correctly is unnecessary and-unfair to 
applicants: Finally, ALTS asserts that th.e-provision requiring.the submission ofa completed CLP 
application fonn as part of a request to acquire an existing CLP certificate is· unnecessary and would 
· add delay to the approval process with no commensuratl:' benefits. 

Public Staff Reply Comments 

In its reply comments, the Public Staff recommended: 

I. that the CLPs not be allowed to file price lists or tariffs; 

2. that the proposed rilles apply to all CLPs whether or not they are affiliated with 
incumbent LECs; 

3. · that the term "affiliated" in-Question 5 of the application be clarified; 

4. that Question 7 be retained and that Questions 8 through 11 be deleted and replaced 
with less burdensome requirements if the ~Irl'onnation m·Question 7 is hot available; 

5. that Applicants be advised ort the application fonn that they may file confidential 
infomiation under "SEAL"; 

6. that Applicants be advised on the application fonn where they can obtain copies of 
service lists; 

7. that the statement regarding forfeiture of the filing fee be retained; 

8. that a complete application form be submitted with requests to require existing CLP 
certificates only if the acquiring entity does not already have a CLP certificate; 

9. that the Commission·adopt the proposed rule revis~ons on a permanent basis; 

10. that the Commission generically modify existing CLP certificates to allow holders to 
offer both prepaid and non~prepaid service; and 

) 1. that the Commission require prepaid and non•prepaid-access lines to be reported. 
separately beginning with the reports to be filed on or before October 15, 2000, for the end of 
September. 
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With respect to specific issues, the Public Staff replied as follows: 

I. The Public Staff has never advocated the filing and maintaining of price lists by the 
CLPs. G.S. 62-110(!1) allows the Commission to determine that price lists should not be maintained, 
and Rule Rl 7-2(h) provides for waivers of the price list requirement. As a practical matter, the 
Commission does not regulate prices charged by the CLPs except to the extent that they violate G.S. 
62-140 and the Commission's rules on deposits and billing practices. Moreover, the Commission has 
no way to monitor the accuracy or completeness of the lists. Filing price lists under these 
circumstances implies a•Ievel ofregulatory,oversight that does not exl.st and may give customers a 
false sen~e of security. The burden on the Public Staff and the Coil111;Ussion of being the price list 
cnstodians is simply not justified by the public interest. The Public Staff recommends that the 
Commission state in its order that CLP price lists and tarifis will not be accepted for filing and that 
existing and pending price lists and tariffs of the CLPs are deemed withdrawn. 

2. The Public Staff is well aware of the competitive advantages of lLEC affiliates and 
the need for careful scrutiny of their activities. However, the Public Staff sees no reason to exempt 
them from our proposed-revisions.to Rule Rl 7 and from using our proposed application form. We 
do not envision ,separate certification processes for affiliates and non-:affiliates of ILECs. The 
streamlined process the Public Staff proposal allows for a hearing upon the request of any interested 
party, which seems likely in the case of an ILEC affiliate. In the Public Staff's opinion, there will be 
ample opportunity for whatever scrutiny is necessary without distinguishing between CLPs on the 
basis of their affiliations with ILECs. 

3. The Public Staff agrees ,that Question 5, if read too broadly, could be unnecessarily 
burdensome. The purpose of the question is to alert the Public Staff and· the Commission to any 
relationship between the Applicant and persons with- an unsatisfactory record of regulatory 
compliance. The Public Staff proposes that the question be clarified as follows: 

If any individuals, directors, partners, officers, or members. are affiliated with ~ 
own at least a 10% interest in or gerye as directors partners or members ofl any 
other telecommunications company, provide, as EXHIBIT D, a list of the 
company(ies).and a description of the affiliation. 

4. The Public Staff has reconsidered Questions 7 through 11 and the entire issue of 
financial capability in'light of the showing n;quired of other competitive service providers as well as 
the infonnation provided elsewhere in the application. The Public Staff believes Question 7 should 
be retained as it is written. However,. the Public Staff recommends that Questions 8 through 11 be 
deleted and replaced with the following: 

8. If the information in Item 7 is not available, please provide the information 
below. Applicants may file the appropriate portions of their plans and forecasts if they 
are sufficiently similar to the items, below, rather than generating hew documents. 

(a) Annual projected income statement and statement of projected 
cash flows for each year until net cash is provided by the operating 
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activities of the applic;BD,t or three years, whichevet period is longer, 
as Exhibit Gl. 

(b) Detsiled description of the assomptions for each item reflected 
in the projected income statement and cash flow .statement. The 
description should provide information on key assumptions; including, 
but not limited to: number of customers, payroll costs, the number of 
persons employed (including independent contractors), and sources of 
external funds (banks, investors) as Exhibit G2. 

(c) Narrstive description of the applicant's plan(s) for achieving 
the projected cash flow amounts set forth in the statement of projected 

· cash flows above as Exhibit G3. 

(d) Commitment letters; letters of intent, etc. from lenders and 
investors to provide funds through the first 12 months of operations 
as Exhibit G4. 

The remaining (luestions should be renumbered· accordingly. 

5. The Public Staff's views on whether information filed by CLPs is public information 
under the Public Records Act are well known,.and the Public Stafl'is reluctant to recommend what 

, would amount to an invitation to file information under "SEAL". However, since knowledgeable 
applicants regularly file certain information on a confidential basis, the Public Staff would not oppose 
making all applicants aware of this option ifit would fucilitate the application process. The following . 
statement should be added to thefirst page of the form: 

Any information which the Applicant claims is "confidential" or constitutes a "trade 
secret•: should be clearly marked as such and filed under "SEAL:" 

6. The Public Staff agrees-that it would be helpful to advise Applicants where they can 
obtain copies of service lists. The Public .Staff proposes that the first page of the application contain 
the following statement: 

A copy of the completed application must be served on each incumbent Local 
Exchange Company (LEC) in the proposed service territory. A service list may be 
obtained from the Chief Clerk. · 

7. The statement regarding forfeiture of the filing fee has been used for years on PSP 
applications, has been on the reseller application fonn since 1996, and has caused few if,any 
complaints. As a practi~ matter, however, applications are seldom required to be resubmitted, so 
this does not constitu~ an unnecessary or unfair burden on the Applicants. The Public Staff believes 
this provision should be retained. 

8. The requirement that a complete CLP application form be submitted with requests to 
acquire existing CLP certificates is intended to close a loophole-rather than to impose an additional 
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burden. If the acquiring entity already has a CLP certificate, a completed CLP application would not 
be required. If the acquiring entity does not have a CLP certificate, an,application is required so that 
the screening process and introduction to the CLP rules is not bypassed. In that case, the application 
should be queued as a new application, which under the streamlined process should not cause undue 
delay after the current backlog is elimiiiated. The Public Staff recommends that the opening lines of 
its proposed Rule RI 7-2(a) be clarified as follows to reflect this intent: 

Any €H> entity other than an existing CLP certificate holder applying for a certificate 
or for authority to acquire an existing certificate .shall complete a CLP application 
form and make a satisfactory showing to the Commission: 

In conclusion, the Public Staff requested the Commission to accept the recommendations in 
these reply comments and issue an order adopting the proposed amendments on a pennanent basis . 

. Alth0ugh the Public Staffs recommendations regarding prepaid service were not discussed 
by either of the commenting parties, the Public Staff reiterated its request that the Commission 
generically modify existing CLP certificates to allow the holders to •offer both prepaid and non
prepaid service. To highlight the requirement in Rule RI 7-2(k) tbat CLPs report prepaid and non
prepaid access lines separately, the Public Staff requests the Commission to require compliance with 
this provision in the reports to be filed on or before October 15, 2000, for the end of September. 

WHEREUPON, the Commission reaches the following 

CONCLUSIONS 

After careful consideration, for the reasons as generally set forth by the Public Staff, the 
Commission concludes as follows: 

1. That the amendments to the Commission rules and ,the establishment of a CLP 
applicationfonn implemented on an interim basis by Order dated July 19, 2000, be made permanent 
subject to such amendments thereto as the Public Staff bas proposed in its September 12, 2000, Reply 
Comments. 

2. That all existing CLP certificates be generically modified to allow the holders to offer 
both prepaid and non-prepaid service. To highlight the requirement in Rule R17-2(k) that CLPs 
report prepaid and non-prepaid access lines separately, the CLPS shall file on or before October 15, 
2000, for the end of September. 

3. That CLP price lists and tariffs will no longer be accepted for filing and that all existing 
and pending price lists and tariffs of CLPS be deemed withdrawn. 

4. That, within one ·week of the issuance of this Order, the Public Staff revise the CLP 
application form in accordance with the amendments to the application form approved in this Order 
and provide to the Commission both a marked-up and clean copy of the relevant portious of Rule RI 7 
reflecting the ainendments thereto. 
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IT IS, THEREFORE, SO ORDERED. 

ISSUED BY ORDER OF TilE COMMISSION. 
This the ___ll§f_ day of September, 2000. 

NORTIICAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

DOCKET NO. P-100, SUB 133 

BEFORE TilE NORTII CAROLINA UTILITIES COMMISSION 

In the Matter.of 
Local Exchange and Local Exchange Access 
Telecommunications Competition 

) 
) 
) 

ORDER MODIFYING 
COMPOSITE AGREEMENT 
FILING REQUIREMENTS 

BY TilE CHAIR: Oo August 19, 1996, an Order was issued in this docket governing certain 
aspects of arbitration procedure. Paragraph 4 of Appendix A to that Order reads as follows: 

4. Between the 30th day and the 45th day after the issuance of the RAO, the 
petitioning party and the responding party shall jointly file with the.Comntission for final 
approval or· diSapproval a document io be known as the Composite Agreement 
inco,porating all the relevant.terms and conditions. This document shall consist of terms 
and conditions agreed upon by the parties and previously approved by the Commission, 
terms and conditions agreed upon. by the parties but not_ hitherto approved by the 
Commission, and terms and COndi~ons decided in the RAO. Those terms and conditions 
which have been agreed upon by negotiation, including their approval status, and those 
which have been decided by the RAO; shall be identified as such. 

As the Commission has gained experience with arbitration procedures, it has become evident that, 
inhere are objeciions m: motions for reconsideration, the Composite Agreement may be submitted 
for approval prior to a final disposition· ,of these filings. If the Commission modifies the 
Recommended Arbitration Order (RAO), then amendments must be filed to the Composite 
Agreement. The Chair believes that it will be more judicially efficient for the Commission and less 
burdensome io the parties to provide that, if objections or motions for i'econsidei"ation are filed, then 
the Composite Agreement need not be filed _until 30 days after the Commission has ruled ori. such 
filings. The Chair further believes that, given the length and complexity of most Composite 
Agreements, review and approval for such agreements will be expedited if the parties are required 
to provide a refeience sheet to provisi0DS in the Composite Agreelllent Showing their conformity to 
th~ Commission's decision in the RAO as it IIlay be modified by subsequent rulings. 
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Accordingly, Paragraph 4 of Appendix A to the August 19, 1996,Order in this docket is 
rewritten as follows: 

4. Betweeo the 30th day and 45th day after the issuance of the RAO or, ifthere have 
been objections to or motions for reconsideration or clarificatiori regarding the RAO, 30 
days after the Commission rules on such objections or motions, the.petitioning party and 
the responding .party shall jointly file with the Commission for final approval or 
disapproval a document to be kno'Mt as the ~omposite Agreement incorporating all the 
relevant .tenns and conditions. Thi~ document shall consist of terms and conditions 
agreed upon by the parties and previously approved by the Commission, terms and 
conditions agreed upon by the parties but not hitherto approved by the Commission, and 
tenns and conditions decided in the RAO as modified by any subsequent Commission 
rulings regarding objections or motions for reconsideration or clarification. Those tenns 
and conditions which have been agreed upon by negotiation, including their approval 
status, and those which have been decided by the RAO, shall be identified as such, and 
the parties shall provide a reference sheet to provisions in the-Composite Agreement 
showing their confonnity to the Commission's decision in the RAO as it may have been 
modified by subsequent rulings. 

IT IS, TilEREFORE, SO ORDERED. 

ISSUED BY ORDER OF TilE CHAIR. 
This the __lrg__ day ofNovember, 2000. 

NORTI! CAROLINA UTILITIES COMMISSION 
Cynthia S. Trinks, Deputy Clerk 

11110200.IU 

DOCKET NO. P-100, SUB 133 

BEFORE THE NORIB CAROLINA UTILITIES COMMISSION 

In the Matter of . 
Local Exchange and Local Exchange Access ) 
Telecommunications .Competition ) 

ORDER CONCERNING MOTION 
FOR RECONSIDERATION 

BY TilE COMMISSION: On October 11, 2000, the Joint Movants, a group of competing 
local providers (CLPs), filed a Joint Motion to Reconsider Final Order Regarding CLP Applications 
Revisions and Joint Motion to Stay OrdetDuring Pendency of Reconsideration. 

Specifically, the Joint Movants sought reconsideration of that.part of the Final Order in this 
docket issued on September 21, 2000, in which the Commission among Otjier things, stated that "CLP 
price lists and tariffs will no longer be accepted for filing and that all existing and pending price lists 
and tariffs of CLPs be deemed withdrawn." [This was referred to by the Joint Movants as the 
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mandatory "detariffing'' requirement, a shorthand term that will be used herein in preference to the 
inelegant neologism, "de-price-listing."· However, the Commission does not believe that' price lists 
and tariffs are equivalent.] · 

The Joiiit Movants complained·that the issue of mandatory detariffing had been raised only 
tangentially by the Public Staff's Petition and that the Joint Movants were not aware that the 
Commission Was considering such -a significant decision in this proceeding. Joint Movants did 
concede, however, that ASCENT had addi"essed the issue in its comments. 

The major substantive arguments set forth by the Joini Movants were that mandatory 
detarifling may impair the validity of existing contracts which refer to Or are based On currently filed 
tariffi;_ Second, mandatory detariffing prevents the CLPs from availing themselves of the benefits of 
the ''filed-rate doctrine" which is available to local exchange companies (LECs). Under the filed-rate 
doctrine, the rate a C:Ommon carrier files with respect to a service is the lawful charge for that service 
and, even if the customer claims the carrier misrepresented its rate and he relied on the 
misrepresentation, ·the carrier canriot be held to the promised rate if it conflicts with the published 
tariff. Third~ immediate mandatory detariffing without a phase-in periOd subjects many CLPs to 
differing state and federal requirements and, procedures. 

With respect to the 'validity of existing contracts, the Joint Movants noted that CLPs rely on 
such filed tenns and conditions in• lieu of requiring a separate contract Setting forth every term and 
condition for every customer. The Commis~ion lias created a sort of legal vacuum because, -to the 
extent to which agreements with customers refer to. price lists, those tenri.s and conditions may be in 
doubt. the Joint Movants· also maintained that.the problem is.not limited to the status of CLPs and 
their retail local Service customers but extends to local access service, -since the terms, conditions and 
rates for switche4 ·a~ess services are not coveI'ed by individual :contracts, Furthermore, for 
customers purchasing both local and long distance, it is not clear whether the terms and conditions 
set forth in a CLP's tariff would continue to apply. The question of bundled service offerings is also 
problematical: · 

With respect to the filed-rate doctrine, the Joint Movants argued that the doctrine retains 
viability, even though regulatory supervision•ofCLP tariffs is minlmal if not practically nonexistent. 
The mere fact that filing was allowed is sufficient to invoke the protection of.the filed-rate doctrine. 
The CLPs complained that, with mandatory detarifling, the CLPs would not have the protection of 
the filed-rate doctrine, while the incu~ti.ent LECs (ILECs) would: · 

Finally, the Joint Movants noted t!iat the Commission's action _creates inconsistent filing 
requirements. The Joint Movants particuiarly criticized the absence of a.phase-in period, noting that 
the Federal Communications Commission (FCC)'-had adopted a nine-month period to a detariffed 
environment regarding,domestic long-distance service. 

In conclusion, the Joint Movants asked that the ,Commission reconsider mandatory and 
immediate detariffing and instead issue an order allowing permissive filing of tariffs by CLPs. If the 
Commission upholds mandatOry detariffing, the Commission should at least grandfather existing 
tariffs during the life of existing end-user contracts and give the CLPs sufficient time to prepare for 
detariffing. The Joint Movants also asked that the Commission stay the inandatory detsriffing 
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provision Of the, Order to avoid what the Joint Movants characterized as irreparable harm to Ci..Ps 
caused by the uncertainty referred to above, They also suggested that the Com.mission convene an 
industry working group, consisting of the Public Staff and other interested members of the 
telecomm_unications industry, to study issues surrounding the implementation of mandatory 
detariffing, with this group to report to the Commission concerning its findings·and recommendations. 

On October 16, 2000, the Commission issued an Order Granting Partial Stay and Seeking 
Comments. The partial stay allowed permissive filing of price lists ofbasi9 local exchange services 
pending final order and reinstatement of existing price lists should a CLP specifically request such 
reinstatement. 

Attorney General Comments 

On November 9, 2000, the Attorney General filed comments arguing that the Commission's 
decision that CLP price lists and tariffs would no longer be accepted for filing was in the public 
interest precisely because it will prevent CLPs from invoking the filed.rate doctrine against North 
Carolina consumers. 

The Attorney General observed that requiring the filing of price lists is strictly discretionary 
with the Commissiori under G.S. 62--1 l0(fl) and that the original rationale for the filed-rate doctrine 
was that a monopoly carrier should not be able.to discriminate among its customers and offer certain 
customers rates that were more favorable than.those in its tariffs. However, more recently, the filed
rate doctrine has been used increasingly by certain long distance carriers t<:> shield themselves from 
the consequences of deceptive behavior. Thus, a carrier could filed a tariff stating that its rate is $.30 
a minute while its telemarketers call consumers representing that the rate is $.04 per minute but then 
argue that no restitution is due under the filed-rate doctrine giving precedence to the tariffed rate. 
The Attorney General noted that the FCC has held that the filed-rate doctrine is harmful to consumers 
and competition, and it has adopted mandatory detariffing for non-dominant long distance caniers. 
The FCC found that permissive tariffing is not appropriate because it migllt not eliminate invocation 
of the filed-rate doctrine. The FCC's mandatory detarifiing policy was upheld recently by the District 
of Columbia Circuit in MCI WorldCom Inc v Federal Communications Commission, 209 F.3d 760 
(D.C. Cir. 2000). 

The Attorney General further argued that it is appropriate to treat CLPs and ILECs differently 
in terms of filing price lists and tariffs because CLPs and ILECs are treated differently in terms of how 
their rates are regulated by the Commission. Those of the ILE Cs are scrutinized while those of CLPs 
are not. The· CLPs should not be permitted to make use of one of the purported benefits of 
regulation-the use of the filed-rate doctrine-without actually being regulated in terms of rates by the 
Commission. 

Lastly, th_e Attorney General indicated that he would not necessarily be opposed' to a 
reasonable transition period,.noting that the FCC had adopted a nine-month transition period. 
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Verizon Comments 

On November 9, 2000, Verizon South, Inc. (Verizon) filed comments opposing mandatory 
detariffing. maintaining that it would have an adverse, anticompetitive effect on both consumers and 
carriers because, among other things, it would force the parties fo spend a significant amount of time 
and resources to negotiate individual contracts on many issues and would reduce the speed with 
which carriers could implement new offerings. Permissive detariffing is, according to Verizon. the 
preferred alternative. Lastly, Verizon argued.that the filed.rate doctrine is of limited significance in 
a competitive marketplace. A carrier abusing the fi1ed-rate doctrine would risk harming its reputation 
and position in the marketplace. · 

MCimetro Reply Comments 

On November 16, 2000, MCimetro Access Transmission Services, LLC (MCimetro) filed 
Reply Comments stating its support for the pennissive filing by CLPs of price lists and/or tariffs and 
the continuation of the Commission's stay pending reconsideration. MClmetro Criticized what it saw 
as the inconsistency in the Attorney General's position that permits-ILECs to take advantage of the 
filed-rate doctrine while CLPs.could not. MCimetro also pointed to what it saw as the benefits of 
price lists to both the regulatory authority and the consumer should disputes arise. Detaritling 
moreover will cause written contracts to be lengthy and complex. MCimetro suggested that the 
detariffing issues have not been resolved at the interstate level. The FCC. originally implemented a 
nine-month transition period ending January 31, 2001, but has extended that period to April 30, 2001, 
for mass market consumer services. The FCC could very well extend that date further. At a 
minimum, there should be a meaningful and reasonable transition period for carriers. Because of this, 
pemtlssive filing is the right choice for the foreseeable future. 

Public StsffReply Comments 

On November 16, 2000, the Public Staff filed Reply Comments. First, the Public Stsff 
observed that Rule l 7-2(h) required the filiog of initial price lists but allowed the CLPs to request 
waivers. Twenty-six CLPs have requested and received waivers, all of which have been granted. 
Effectively, therefore, the Commission has already instituted "pennissive detarifling." Second, the 
Public Staff stated that equating "tariffs" and "price lists" is inaccurate. The Commission regulates 
tariffs, but price lists, except to the extent.that they violate G.S. 62-140 or the Commission's rules 
on deposits or billing practices, are not scrutinized. Nevertheless, a number of CLPs have filed 
comments under the price list requirement purporting to be tarifts or ·which contain terms, provisions, 
or limitations t~at_go far beyond a mere list of basic services and their prices. Consumers may be 
misled by this into thinking that soch term, condition or price is approved or sanctioned by the 
Commission. It is for this reason that the Public Staff recommended that the price list requirement 
be eliminated. 

With respect to the filed-rate doctrioe, the Public Stsff agreed with the Attorney General's 
comments on this subject. The Public Staff also questioned whether price lists were sufficient to 
allow a company to avail itself of that doctrioe. 
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Finally, the Public Staff did not oppose that Joint Movants' suggestion as to a transition 
period. The FCC has recently extended the end ofits transition period from January 31, 2001, to 
April 30, 2001. The Public Staff suggested that this deadline should apply here. 

Joint Commenters• Reply 

On November 20, 2000, the Joirit Commenters filed a Motion for Extension of Time to File 
Reply Comments, which Motion Is granted. The Joint Commenters expressed doubt that the filed, 
rate doctrine was necessarily anti-consumer in ~e and noted that the Attorney General and Public 
Staff had provided no evidence that it was. Besides, the Joint Commenters urged, the existence of 
the filed-rate doctrine would not diminish the Commission's authority or the ability of the Public Staff 
and Attorney General to challenge anti~consumer practices. In any event, the Commission need not 
resolve the debate about the applicability of the filed-rate doctrine, this being better left to the courts. 

The Joint Commenters also urged that pennissive tariffing would provide benefits to the 
public by helping to level the playing field between ILECs and CLPs, hy creating visJ'bility for the 
competitors' products, and by reducing the administrative burden on CLPs. The Joint Commenters 
further argued that there was no evidence of consumer confusion regarding the price lists on file. 

With respect to the FCC detarifling decision, the Joint Commenters argued that this was 
scarcely determinative for this Commission's action and applied to long distance, not local, carriers 

WHEREUPON, the Commission reaches the following 

CONCLUSIONS 

After careful consideration, the Commission concludes that mandatory detariffing should be 
maintained but that there should be a transition period up to and including April 30, 2001, or such 
later date as the FCC should select for its detariffing purposes, to allow the carriers to adjust 
themselves and their customers to the change. Thus, there is intended to be parity between the state 
aod the federal deadlioes. 

The Joint Movants and those sympathetic to them have raised essentially two arguments iri 
favor of continuing mandatory tariffing. They have argued that they would no longer be able to avail 
themselves of the filed-rate doctrine should mandatory detariffing be sustained. Second, the Joint 
Movants argued that a changeover to mandatory detariffing would be inordinately burdensome and 
runs the risk of creating a ''legal vacuum." 

The Commission believes that the Joint Movants' arguments concerning the filed-rate doctrine 
are without merit. As the Attorney General has pointed out, this doctrine is primarily an artifact of 
an earlier monopoly regulatory environment and may be used by unscrupulous carriers to defraud or 
oppress consumers. It should not be made available to those whose rates are neither regulated nor 
reviewed. The Attorney General has aptly pointed out that ILECs and CLPs face significantly 
different levels of scrutiny with respect to how their rates are regulated (and for that matter in the 
degree of regulation in general); and CLPs should not be permitted to avail themselves of the 
"benefits" of regulation without actually being regulated in tenns of their rates. It is also noteworthy 
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that tho FCC has moved toward mandatory.dotariffing for non,dominant long distance carriers in 
preference to pennissive tariffing, Which.it believed might not extinguish thC filed-rate doctrine 
completely.with reference to these co~panies. 

The Commission also questions whether price lists such as those that have hitherto been 
required are even sufficient to invoke the filed-rate doctrine. Thus; the CLPs' reliance on the price 
list requirement to allow them to use the filed-rate doctrine may he in fact built on a foundation ~f 
sand. However, elimination of the price list requirement is'justified·because it will erode that · 
foundation entirely. · 

Concerning the Joint Movants' other arguments, the Commissiori believes those concerns can 
be accommodated by providing for a transition period for mandatory detariffing up to and including 
April 30, 2001, or such later date as tho FCC may select for its· detariffing purposes. This is 
consonant with What the-FCC has done (at.may do in further extending the deadli_ne), and it is aii 
appropriate ·example to follow. In the meantime, permissive filing in accordance with the 
Commission's October 16, 2000 Order willbo permitted. 

IT IS, THEREFORE, ORDERED as follows: 

1. That the Joint Movants October 11, 2000, Motion to Reconsider be denied. 

2. That tho October 16, 2000, Order Granting Partial Stay remain in ofrect until April 
30, 2001, or such later date as tho FCC may select for tho dotarifling of i:ortain intorexchango carriers. 

ISSUED BY ORDER OF THE COMMISSION. 

This tho 29th' day ofNovombor 2000. 

qll?I00.02 

NORTH CAROLINA UTILITIES COMMISSION 
Genova S. Thigpen, Chief Clerk 

DOCKET NO. P-100, SUB 133d 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
General Proceeding.to Determine 
Permanent Pricing for Unbundled 
Network Elements 

) 
) 
) 

ORDER ADOPTING 
PERMANENT UNE RATES 

BY THE PRESIDING COMMISSIONER: On January 28, 2000, tho Commission issued its 
Order Ruling on Comments and Reply Comments Filed Regarding tho Cost Studios in this docket. 
Said Order required BellSouth Telecommunications, Inc. (BellSouth), Carolina Telephone and 
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Telegraph Company (Carolina), Central Telephone Company (Central), and GTE South, Inc. (GTE) 
to file new and revised cost studies, supporting documentation, and rates for unbundled network 
elements (UNEs) and interconnection based·on the conclusions of the Commission as outlined in its 
January 28, 2000, Order. The Order further required the Public Staff, not later than February 28, 
2000, to either concur in the accuracy of the inCUmbent local exchange company (ILEC) filings or 
fiJe comments setting forth any areas of disagreement with those filings. Further, in its Order, the 
Commission requested the ILECs to file proposals to refund the difference between revenues 
collected for services provided under interim prices, subject to true-up, and revenues that would have 
been collected under the permanent prices established in this docket. 

On February 28, 2000, the Public Staff filed its comments on the ILECs' cost studies. The 
Public Staff stated that it ''believes these.filings are in compliance with;the Commission's Order." 

On February 28, 2000, BellSouth and GTE filed their proposals to refund the difference 
between revenues collected for services provided under interim prices, subject to true-up. and 
revenues that would-have been collected under.the permanent prices. Carolina· and Central filed their 
proposal on March 6, 2000. The Presiding Commissioner has reviewed these pr9posals and 
mithorizes the ILECs to proceed according to their proposals. The ILECs shall complete the true-up 
process by May 19, 2000 and file a report with the Commission by June 5, 2000 detailing the true-up. 

Finally, the Presiding Commissioner notes that by Order dated January II, 2000, the Chair 
held the procedural schedule established for the ,purpose of detennining geographically deaveraged 
UNE rates in abeyance pending further order by the Commission •once final UNE rates are 
established. The Presiding Commissioner notes that geographical deaveraging will be addressed by 
Commission order in the near future. 

IT IS, THEREFORE, ORDERED as follows: 

I. That the UNE rates produced from the costs studies filed on February I I, 2000 by 
BellSouth, Carolina/Central, and GTE (including the revisions filed by GTE on February 28, 2000) 
are hereby adopted as the final. permanent~ rates. 

2. That the truo-up proposals filed by BellSouth, Carolina/Central, and GTE are deemed 
appropriate. 

3. That BellSouth, Carolina/CentraI; and GTE shall coinplete the truo-up process by no 
later than May 19, 2000. 

4. That BellSouth, Carolina/Central, and GTE shall file a report with tho Commission 
detailing the true-up process by no later than June 5, 2000. 

bcOlJOOQ.01 

ISSUED BY ORDER OF THE PRESIDING COMMISSIONER. 
This the --11!h_ day of March, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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DOCKET NO. P-100, SUB 133d 

BEFORE THE NORTII CAROLINA UTILITIES COMMISSION 

In the Matter of 
General Proceeding to Detennine 
Permanent Pricing for Unbundled 
Network Elements 

) 
) 
) 

ORDER ADOPTING 
INTERIM LINE SHARING 
RATES 

BY THE COMMISSION: On March 30, 2000, the Commission issued its Order Setting 
Procedural Schedules in Docket No. P-100, Sub 1]3d (the unbundled network element - UNE -
generic proceeding). In that Order, the Commission ruled, "In addition. the Commission 'finds it 
appropriate to address the impacts of the [Federal Communications Commission's - FCC's] Line 
Sharing Order in the Phase I proceeding. ·The Commission will first establish interim rates for line 
sharing and then address line sharing (including setting a permanent price for line sharing) in the 
Phase I proceeding; To establish interim rates, the Commission is s~liciting industry proposals for 
an interim rate with a comment cycle on the proposals filed." 

PROPOSALS FOR INTERIM LINE SHARING RATES 

On April 14, 2000, proposals for interim line sharing rates were filed by BellSouth 
Telecommunications, 'Inc. (BellSouth), Carolina Telephone and Telegraph Company and Central 
Telephone Company Gointly referred to as Sprint), GTE South Incorporated (GTE), MCI 
WorldCom, and the New Entraots'. 

BELLSOUTH: BellSouth filed its proposed interim line sharing rates along with a preliminary cost 
study supporting those rates. · 

BellSouth stated that the Line Sharing Cost Study it submitted to support its proposed interim rates 
incorporates the input modifications made by the Commission previously in Docket No. P-100, Sub 
133d. However, BellSouth explained that where appropriate, inputs were revised to reflect a 2000-
2002 study period. BellSouth further stated that it utilized the Total Element Long Run lncrem"l'tal 
Cost (fELRIC) Calculator previously presented to the Commission in Docket No. P-100, Sub 133d 
to deveJop the costs associated with line sharing. 

BellSouth explained in its proposal that the Line Sharing UNE unbundle, the high frequency portion 
of the local· loop in the ~nd users' serving wire center. BellSouth stated that competing local 
providers (CLPs) can use this UNE to provide xDSL-based services to their.end•user customers. 
BellSouth stated that the Line Sharing Splitter UNE is provided on a two wire line side copper loop 
that does not exceed 18 Kilofeet (or 18,000 feet), BellSouth maintained that for each loop, BellSouth 

1 The New Entrants include Adelphia Business Solutions, BlueStar Networks, Inc., Covad 
Communications, Business Telecoin, Inc., DSLnet, Inc., ICG Telecom Group, Inc., lntennedia 
Communications, Inc., KM:C Telecom, Inc., Mpower Communications, Ne\V Edge Networks, 
NorthPoint Corillllunications, TriVergent Communications, and US LEC Inc. ofNo~ Carolina. 
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provides this UNE only to a single requesting carrier and only for use at the same customer address; 
BellSouth does not provide line sharing if BellSouth is not currently providing analog voice service 
to the customer. BellSouth explained that in order to unbundle the high frequency portion of the 
loop, a 2-wire line-side copper loop is terminated at a splitter located in the serving wire center. 
BellSouth stated that the splitter routes the high frequency portion of the circuit to the CLP's xDSL 
equipment in the central office. 

BellSouth stated that the Line Sharing Splitter UNE consists of four rate elements: (I) J.4.1 - a per 
splitter system with 96-line capacity; (2) J.4.2 - a per splitter system with 24-line capacity; (3) J.4.2 -
a per line activation; and (4) J.4.4 - a.per subsequent activity per line arrangement. BellSouth 
maintained that the per system splitter consists ofa 96-line or 24-line capacity for 96 or 24 individual 
(line) connections for line sharing. 

BellSouth made the following specific study assumptions: (I) this UNE will be ordered only on a 
manual basis; (2) foop conditioning is not included - additional charges apply if conditioning is 
required; and (3) the end user calls BellSouth for problems related to voice service and calls the CLP 
for problems related to data service. 

BellSouth proposed the following rates: 

Line Sharing Splitter, Per System 96-Line Capacity - Monthly Recurring $152.73 

Line Sharing Splitter, Per System 96-Line Capacity - Nonrecurring $424.61 

Line Sharing Splitter, Per System 24-Line Capacity - Monthly Recurring $38.18 

Line Sharing Splitter, Per System 24-Line Capacity - Nonrecurring $424.61 

Line Sharing Splitter, Per Line Activation - Monthly Recurring $7.10 

Line Sharing Splitter, Per Line Activation- Nonrecurring - 1st $56.92 

Line Sharing Splitter, Per Line Activation Nonrecurring - Additional $28.59 

Line Sharing Splitter, Per Subsequent Activity Per Line Arrangement - NRC - 1st $35.14 

Line Sharing Splitter, Per Subsequent Activity Per Line Arrangement -Nonrecurring -
Additional S16.29 

GTE: GTE stated that it is proposing two methods for providing line sharing, interim rates for these 
two methods, and costs in support of the interim rates. GTE maintained that the March 30, 2000 
Commission Order setting procedural schedules in Docket No. P-100, Sub 133d does not address, 
however, the development of tenns and conditions for the provision of line sharing to a particular 
CLP. GTE stated that line sharing is a complex process with evolving technical and provisioning 
issues that must be resolved before it can be deployed and that specific and detailed terms and 
conditions should be deYeloped through negotiation. GTE recommended that the Commission adopt 
its proposed interim line sharing rates as the starting point for negotiations for line sharing agreements 
in North Carolina and that should the Parties be unable to resolve all issues necessary to finalize these 
modified agreements, then they are free to petition the Commission frir arbitration. 
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GTE explained that line sharing is the ability of two different service providers to offer separate 
telecommunications services over the same line, with each provider employing different frequencies 
to provide such services. GTE stated that the ·two services occupy different frequencies or 
bandwidths on a single copper wire pair. GTE maintained that analog voice services generally occupy 
the low frequency band of the line from 300 to 3,000 hertz (Hz) and data services generally occopy 
the high frequency band above 20,000 Hz. GTE stated that to provision line sharing, Digital 
Snbscnber Line (xDSL) service is added to a local loop that is being used for traditional voice service 
by deploying special equipment at each end of the end-user's local loop. GTE maintained that 
specifically, passive signal filters, or splitters, are installed at each end of the end-user's loop to 
acconiplish this operation. GTE stated that one splitter is installed at the end-user's premise and 
another splitter at the ILEC's central office. GTE explained.that the central office splitter filters the 
high frequency data traffic signals from the voiceband signals through a pair of copper wires to the 
Class 5 switch, while permitting the full frequency spectrum, including the digital traffic, through 
another pair of copper wires to a digital subscriber line access multiplexer (DSLAM) attached to the 
packet-switched network. 

GTE further maintained that collocation is a prerequisite for line sharing. GTE stated that CLPs must 
have DSLAM equipmen~ and in some cases splitters, in GTE's central offices. GTE argued that tie
cables must be acquired by the CLPs and installed between the collocation cage and Main Distribution 
Frame (MDF). GTE stated that the collocation charges are separate from the interim line sharing 
rates GTE offered in its proposal. 

GTE stated that it is proposing to provide CLPs with line sharing using two basic network 
configurations; one where the CLP owns the splitter and the second where GTE owns the splitter. 

GTE stated that it is proposing a recurring and nonrecurring rate for line sharing in its proposal. GTE 
stated that costs associated with service order processing, provisioning, and central office jumpers 
will be recovered through GTE's proposed nonrecurring charges. Under the situation where GTE 
owns the splitter, capital costs as_sociated with the splitters, splitter bays, and cabling between. the 
bays and the GTE :MDF, GTE proposes that the costs be recovered through a monthly recurring 
charge. Further, GTE proposes that in situations where the CLP owns the splitter, there is no 
recurring charge for the splitter. 

GTB stated that line conditioning charges will be considered on a case-by-case basis under its 
proposal. _GTE further stated that it is in the process of detennining a, charge for trouble isolation, 
but in the interim, GTE would propose that the charge be conside"red on a case-by-case basis. 

GTE stated that it is not proposing an interim charge to contribute toward the recovery of the local 
loop costs at this time. · 

GTE proposed rates however, filed the rates as· confidential and proprietary. 

MCI WORLDCOM: MCI WorldCom stated in its proposal that it joins the New Entrants' proposal 
for line sharing. MCI WorldCom, however, stated that it has an additional recommendation with 
regard to the New Entrants' proposal concerning rates for a splitter. MCI WorldCom proposed that 
if a CLP wishes to provide service for less than the total number of lines or ports that the splitter 
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would otherwise accommodate, the CLP should have the ahility to pay on a per-line or per-port basis. 
MCI WorldCom explained that ifa 96-port splitter has a recurring rate of $51.89 per month, the per
line or per-port rate would be calculated by dividing 96 into that figure. MCI WorldCom stated that 
its recommendation is consistent with TELRIC principles and the obligations of the ILECs pursuant 
to the FCC's Line Sharing Order. 

NEW ENTRANTS: The New Entrants maintained in their proposal that the FCC established 
guidelines in its Line Sharing Order to assist state commissions in applying the FCC's UNE pricing 
rules to line sharing. The New Entrants stated that the FCC concluded that there are five types of 
direct costs that an !LEC potentially might incur to provide access to line sharing: (I) loops; (2) 
Operations Support Systems (OSS); (3) cross connects; (4) splitter; and (S) line conditioning. 

The New Entrants stated that no cost should be attributed to the loop facility over which line sharing 
will be provided. The New Entrants maintained that in view of the FCC's presumption that the 
ILECs' loop costs are fully recovered through their voice services, the Commission should attribute 
no cost to the loop facility over which line sharing will be provided. 

The New Entrants argued that no cost should be attributed to OSS for line sharing. The New 
Entrants maintained that for the purposes of interim rates, no cost for OSS should be attributed to 
line sharing. The New Entrants stated that if, afier the hearing on the cost studies to be filed for line 
sharing, the Commission determines that some cost should be attributed to OSS, a rate true-up will 
enable the ILECs to recover any difference between the interim rate and the permanent rate. 

The New Entrants recommended that the rate for line sharing cro~s connects be the interim rates 
proposed by the !LECs in their collocation cost studies. The New Entrants stated that the DS0 cross
connect rate is the appropriate rate. The New Entrants maintained that to provide a CLP with access 
to the high frequency spectrum of the loop, the ILEC must cross connect the loop to the competitor's 
collocation space in the central office. The New Entrants stated that in the Line Sharing Order, the 
FCC concluded that the cost of cross connecting loops.to competitors' collocation spaces should be 
the same as installing cross connects for the line sharing UNE. The New Entrants recommended that 
the interim rates for cross connects proposed by the ILECs in this docket be adopted as the interim 
rates for cross connects necessary for line sharing. 

The New Entrants stated that their proposed interim recurring splitter rates are based on the cost of 
a Siecor brand splitter priced at $2,600. The.New Entrants further stated-that their proposed interim 
nonrecurring splitter rate is based on subject matter expert work times for installation ofa 144-port 
splitter. The New Entrants applied these work times against BellSouth's labor rates previously 
approved in this docket. 

The New Entrants explained that line conditioning refers to the process by which certain devices such 
. as load coils, bridge tap, and repeaters are removed from a copper loop. The New Entrants stated 
that these devices have been added to improve voice transmission capability, but they impede the 
efficient transmission of data over the same loop. The New Entrants argued that the cost study 
submitted by BellSouth in the lntermedia/BellSouth arbitration docket (Do.eke! No. P-55, Sub 1178), 
with certain adjustments, provides a reasonable basis from which to calculate interim line conditioning 
rates for all three ILECs. The New Entrants stated that neither GTE, nor Sprin~ have filed any 
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proposed rates iri North Carolinll for conditioning copper loops for use with all varieties ofDSL 
service on any length loop. · 

The New En~rants proposed the following rates: 

Recurring Rate for 96-Port Splitter $51.89 

Nonrecurring Rate for 96-Port Splitter $376.81 

Recurring Rate for 24-Port Splitter $12.97 

Nonrecurring Rate for 24-Port Splitter $94.08 

Recurring BellSouth Rate for Cross Connect $0.10 

Nonrecurring BellSouth Rate for Cross Connect $2.96 

Recurring Carolina Rate for Cross Connect $0.51 

Recurring Central Rate for Cross Connect $0.55 

Recurring GTE Rate for Cross Connect $0.55 

Nonrecurring Load Coil Removal for Loops Less Thao 18 Kilofeet $28.41 

Nonrecurrin8 Load Coil Removal for Loops Greater Than 18 Kilofeet $31.06 

NonteciJiring Bridge Tap Removal, Per Pair $30.70 

Repeater Removal for Loops Less Than 18 Kilofeet, Per Pair, Initial $10.82 

Repeater Removal for Loops Less Than 18 Kilofeet, Per Pair, Additional $9.41 

Repeater Removal for Loops Greater Than 18 Kilofeet, Per Pair, Initial $16.25 

Repeater Removal for Loops Greater Than 18 Kilofeet, Per Pair, Additional $13.42 

SPRINT: Sprint also noted that the FCC set forth guidelines that the states may use in pricing the 
higher frequencies of a loop as an U?-IB. Sprint explained that FCC guidelines were provided for the 
following rate elements: (1) local loop; (2) OSS; (3) cross connects; (4) splitter; and (5) line 
conditioning. 

Sprint argued that there are not incremental loop costs created by ordering line sharing. Sprint stated 
that in its interstste xDSL retail oflering, Sprint included no local loop costs in the retail price. Sprint 
stated that its proposed line sharing rates contain no allocated loop costs. 

Sprint stated that since line sharing is a new product/service, Sprint will need to modify its existing 
OSS in order to implement line sharing for which costs will be incurred. Sprint maintained that it has 
reviewed its OSS systems and.bas found that modification will be required. Sprint estimated that 
$2,187,500 will be incurred to make the known modifications to its OSS to handle line sharing. 
Sprint argued that using projected demand provided by the various CLPs and a five-year recovery 
life, recovery of OSS modification costs equates to a monthly recurring rate of $0.76 for the line 
sharing interim rate. 
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Sprint further stated that the manual pre~qualification loop inquiry cost should be set in the interim 
at a nonrecurring cost of$26.74 and that the rate was developed based on Sprint's estimation of how 
long the necessary work will take. 

Regarding cross connect~ Sprint stated that they are required to connect the CLPs' xDSL equipment 
to the ILEC's facility in order for the CLPs to be able to provide xDSL service using a shared line. 
Sprint stated that the FCC detennined that it would be reasonable that if the splitter were located 
within thell.EC's office, that the cost for a cross cOnnect should be the same for both an entire loop 
and for the high frequency portion of a loop. 

Sprint maintained that there should be no recurring or nonrecurring charge to the CLP for the splitter 
since Sprint has determined that the CLPs would purchase and install the splitter of their choice by 
either using an existing collocation space, or negotiating collocation space where needed. 

Sprint stated that its loop conditioning methodology is predicated on TELRIC principles. Sprint 
explained that it has developed separate loop conditioning charges which reflect the operating and 
cost differences for both of Sp~nt's North Carolina-based operating entities (Carolina and Central). 

Sprint proposed the following rates for Carolina and Central: 

Rate Element Carolina Central 
Recurring Rate for OSS $0.76 $0.76 

Nonrecurring Rate for o~s $26.74 $26.74 

Recurring·Cross Connect & Jumpers $51.39/ JOO pair $54.79/100 pair 

Nonrecurring Cross Connect & Jumpers $22.88/ 3 Jumpers $22.90/ 3 Jumpers 
$29.74/ 4 Jumpers $29. 76/ 4 Jumpers 

Nonrecurring Line Conditioning for Loops <18 $6.11 $6.58 
Kilofeet 

Loop Conditioning - Engineering Charge Per Loop $19.87 $19.87 

Loop Conditioning - Travel Charge Per Loop $13.50 $13.50 

Loop Conditioning - Removal of Load Coil for Loops $398.49 $433.45 
> 18,000 Feet - Underground 

Loop Conditioning - Removal of Additional Load Coil $1.59 $1.61 
at Same Time, Location. and Cable - Undergrom1d 

Loop Conditioning-Removal of Load Coil for Loops $21.54 $26.23 
> 18,000 Feet - Aerial 

Loop Conditioning - Removal of Additional Load Coil $1.46 $1.56 
at Same Time, Location. and Cable - Aerial 

Loop Conditioning - Removal of Load Coil for Loops $21.54 $26.23 
> 18,000 Feet - Buried 
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Rate Element Carolina Central 
Loop Conditioning - Removal of Load Coil for Loops $1.46 $1.56 

> 18,000 Feet - Buried 

Bridge Tap & Repeater Removal - Loop Conditioning $19.87 $19.87 
- Engineering Charge · 

Bridge Tap &·Repeater Removal - Loop Conditioning $13.50 $13.50 
-Travel Charge 

Loop Conditioning - Removal of Bridge Tap - $397.24 $432.16 
Underground 

Loop Conditjoning - Removal of Bridge Tap at Same $0.34 $0.33 ' 
Tim~, Location,_ and Cable - Undergro~d 

Loop Conditioning- Removal of Bridge Tap'." Aerial $20.38 $24.97 

Loop Conditioning -Removal of Bridge Tap at Same $0.30 $0.30 
Time, Location, and cable - Aerial 

Loop Conditioning - Removal ofBridge Tap • Buried $20.38 $24.97 

Loop Conditioning - Removal of Bridge Tllp at Same $0.30 $0.30 
Time, Location, and cable - Buried 

Loop Conditioning- Removal of Repeater - $397.24 $432.16 
Undergrolllld 

Loop Conditioning - Removal of Repeater at Same $0.34 $0.33 
TlDle, Location, and Cable - UndergroWid 

Loop Conditioning - Removal ofRep~ter - Aerial $20.38 $24.97 

Loop Conditioning - Removal of Repeater at Same $0.30 $0.30 
Time, Location, and Cable - Aerial 

Loop Conditioning- Removal of Repeater- Buried $20.38 $24.97 

Loop Conditioning - Removal of Repeater at Same $0.30 $0.30 
Timo, Location, and Cable • Buried 

COMMENTS ON INTERIM LINE SHARING PROPOSALS 

On April 28, 2000, comments on the proposals for interim line sharing ratea were filed by 
ALLTEL Communications, Inc. (ALLTEL), BellSouth, Carolina, Central, and Sprint 
Communicationa Company L.P. (collectively Sprint), GTE, MCI WorldCom, the New Entrants', and 
the Public Staff. 

1 The New Entrants include Adelphia Busineas Solutions, BlueStar Networks, Inc., Covad 
Communications, Bu~iness Telecom, Inc., bSLnet, Inc., ICG Telecom Group, Inc., lntennedia 
Communications, Inc., KMC Telecom, Jnc.,,MGC Communications, ,Inc., New Edge Networks, 
NorthPoint Comrnllnications, TriVergent Communications, and US LEC Inc. ofNorth Carolina. 
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ALLTEL: ALLTEL filed comments in response to BellSouth's proposal for interim line sharing 
rates. ALL'IE.. stated in its comments that the owner of the voice grade line has a ~uty to n9tify the 
xDSL owner in advance about service terminations in order to minimize service interruptions to end 
users. ALLTEL argued that BeUSouth's line sharing proposal does not state how or ifit will notify 
the xDSL provider before the service termination. ALLTEL contended that owners of voice grade 
lines like BellSouth have an affirmative duty to provide prior notice to xDSL users before the UNE 
dis~onnection and that such advance notice is only logical and appropriate in order to minimize 
service interruptions to end users. ALLTEL also stated that such notice should be sufficient in time 
to allow the xDSL owners to make alternative service arrangements and to permit notice to the end 
users if necessary. 

ALLTEL also stated in its comments that .under BellSouth's line sharing proposal, BellSouth 
proposes to allow ordering of UNEs only on a manual basis. ALLTEL stated that industry 
participants including ALLTEL are striving to automate these processes and that in failing to allow 
for electronic ordering, BellSouth's proposal essentially constitutes a step backwards. ALLTEL 
recommended that BellSouth's charges for ordering UNEs be computed on a mechanized basis in 
order to encourage the advancement of automated ordering., 

Finally, ALLTEL stated that BellSouth's line sharing proposal does not include line conditioning 
which suggests that additional charges will apply if it is required. ALLTEL argued that line 
conditioning should have been included in BellSouth's specific line sharing study assumptions. 
ALLTEL stated that it supports the methodology employed by the New Entrants in their line sharing 
proposal filed on April 14, 2000. ALLTEL .pointed out that the New Entrants recognized the 
emphasis the FCC has placed on expediting deployment of xDSL-based advanced services and 
explained that the FCC found line conditioning to be among the types ~f direct costs that an ILEC 
should incur to provide access to line sharing. ALLTEL stated that it supports the contention that 
it is oniy appropriate that loop conditioning should have been included in BellSouth's specific study 
assumptions and that interim rates should be adopted subject to true-up following establishment of 
permanent rates. 

BELLSOUm: BellSouth asserted in its comments that subsequent to making its initial proposal 
filing, Covad Communications (Covad), one of the New Entrants ·in this proceeding, and itself 
reached a set of negotiated interim rates for line sharing. BellSouth stated that the Parties' proposed 
interim line sharing rates are subject to true-up once permanent rates are established for line sharing 
in each State. BellSouth recommended that the Commission adopt the foll0wing rates as negotiated 
between BellSouth and Covad as the interim line sharing rates in North Carolina: 

Line Sharing Splitter, Per System 96-Line Capacity - Monthly Recurring $100.00 

Line Sharing Splitter, Per System 96-Line Capacity - Nonrecurring !st $300.00 

Line Sharing Splitter, Per System 96-Line Capacity - Nonrecurring Add'l $0.00 

Line Sharing Splitter, Per System 96-Line Capacity - Nonrecurring Disconnect NIA 
Only 

Line Sharing Splitter, Per System 24-Line Capacity - Monthly Recurring $25.00 

Line Sharing Splitter, Per System 24-Line Capacity - Nonrecurring $300.00 
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Line Sharing Splitter, Per System 24-Line Capacity - Nonrecurring Add'! $0.00 

Line Sharing Splitter, Per System 24-Line Capacity - Nonrecurring Disconnect NIA 
Only 

Loop Capacity, Line Activ.ition - Per Occurrence - Monthly Recurring $6.00 

Loop Capacity, Line Activation - Per Occurrence - Nonrecurring I st $40.00 

Loop Capacity, Line Activation:. Per Occurrence- Nonrecurring Add'l $22.00 

Subsequent Activity - Per Occurrence - Nonrecurring - 1st $30.00 

Subsequent Activity- Per Occurrence - Nonrecurring - Add'I $15.00 

BellSouth contended that because ofCovad's active involvement in line sharing issues in BellSouth's 
region and nationwide, the rates proposed reflect an acceptabl~ resolution of interim rates that should 
be adopted for the CLP industry in North Carolina. BellSouth stated that some of the negotiated 
rates are even lower than the rates initially proposed by the_ New Entrants as interim rates. 

BellSouth maintained that with respect to loop conditioning, BellSouth and Covad agreed to utilize 
whatever rates (whe.ther 4Jterim or permanent) the respective state commissions established. 
Therefore, BellSouth proposed that the Commission adopt BellSouth', loop modification rate, filed 
with the Commission on February 9, 2000 in Docket No. P-55, Sub 1178 (Intermedia/BellSouth 
arbitration docket) as the interim rates for loop conditioning until such time as permanent rates are 
established. BellSouth stated that except for one input into the study, the New Entrants appear to 
agree that BellSouth's cost study provides a reasonable basis from which to calculate interim line 
conditioning rates for all three !LECs. BellSouth argued that the New Entrants' assumption that only 
10 pairs from a 25-pair binder group will be modified at a time is not based on actual network • 
experience, but is rather an obvious attempt by the New Entrants to lower the cost of loop 
modification by dividing the cost ofloop modification by 25 instead of 10. BellSouth has assumed 
that 10 pairs from a 25-pair binder group will be conditioned at one time and that this assumption is 
based on BellSouth'~ experience with network architecture in provisioning both voice and data 
services. BellSouth argued that the most reasonable approach to looP modification would be to 
assume that each loop is modified on an individual basis but BellSouth has assumed that 10 pairs in 
a binder group could be converted at one time in an effort'to be as efficient as possible. BellSouth 
recommended that the Commission adopt the interim line sharing rates negotiated with Covad as 
outlined previously and BellS0uth's loop modification rate as the interim rate for the removal ofload 
coils and brldge taps. 

BellSouth asserted that although it has negotiated interim line sharing rates with Covad which the 
Commission should adopt as the interim rates, BellSouth's April 14, 2000 proposed rates should 
continue to serve as the appropriate basis for establishment of permanent line sharing rates. 

BellSouth stated that it agrees with the New Entrants' assertion that no cost should be attributed to 
the loop filcility over which line sharing will be provided, and, therefore, BellSouth' s cost studies do 
not reflect costs attrlbuted to the loop facility. 
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BellSouth further stated that the New Entrants' assertion that no cost should be attributed to OSS 
for line sharing since the additional cost v.il1 be de minim is is not true. BellSouth argued that t}le cost 
to BellSouth to modify its OSS to accommodate line sharing is well in excess of a de minimis amount. 
BellSouth stated that it has hired Telcordia to complete the necessary OSS modifications and that 
BellSouth's confidential cost studies do nothing more than reflect the proprietary amount Telcordia 
is charging BellSoi:ath for the work, recovered over a five-year period. 

BellSouth stated that the New Entrants' proposal that the Commission adopt the interim cross
connect rates proposed by the ILECs in the collocation docket as the interim rates for line sharing 
cross connects is not appropriate at this juncture. BellSouth stated that the Commission should adopt 
the Covad/BellSouth negotiated line sharing rates which do not reflect a separate charge.for the cross 
connect as the interim rates. BellSouth further rec0mmended that the Commission adopt the line 
activation charge supported byBellSouth's cost studies as the permanent rate. BellSouth stated that 
the line activation charge includes the labor costs a&Sociated with connecting the cross connect to the 
MDF and these labor costs are incurred both in line sharing situations in which BellSouth provides 
the splitter and those in which the CLP provides the splitter. Therefore, BellSouth maintained that 
its proposed cost recovery is appropriate in both circumstances. BellSouth further argued that the 
New Entrants' proposal regarding the collocation rates is only applicable when the CLP provides the 
splitter and places it in the CLP collocation space. BellSouth stated that now and until at least June 
6, 2000, BellSouth is planning on providing the splitter in all cases and, therefore, the New Entrants' 
proposal is not applicable. BellSouth recommended that if the industry decides at some point after 
June 6, 2000 that it is appropriate for the CLP to provide the splitter, then the Commission should 
revisit the New Entrants' proposal. 

Concerning splitt~rs, BellSouth stated that the New Entrants based their proposed interim recurring 
splitter rates on the cost ofa Siecor brand 144-port splitter priced at $2,600. BellSouth argued that 
the Commission should not consider this assumption without further documentation from the New 
Entrants since BellSouth's information shows that Siecor does not even manufacture a 144-port 
splitter. BellSouth also maintained that the New Entrants did not reflect any cost for cabling in their 
proposed splitter rate and BtlllSouth's,propoSed rate for splitters, on the other hand, includes costs 
for the shelf; plug-ins, and all necessary cabling. BellSouth argued that its splitter rate is more 
comprehensive and more credible and should be adopted by the Commission as a permanent rate. 

Addressing MCI WorldCom's proposal that the CLPs have the ability to pay splitter costs on a per
line or per-port basis, BellSouth maintained that until June 6, 2000, BellSouth plans to provide the 
splitter in all cases. BellSouth stated that should the industry decide at some point after June 6, 2000 
that it is appropriate for the CLP to provide the splitter, the Commissiol} may then choose at that time 
to revisit MCI WorldCom's proposal. 

BellSouth recommended that the Commission adopt BellSouth's cost studies as the basis for both 
interim and permanent rates for loop modification in North Carolina. 

GTE: GTE stated in its comments that it would respond primarily to the interim proposals filed by 
the New Entrants. GTE argued that its interim proposal does not reflect an interim charge to 
contribute toward the recovery oflocal loop costs at this time based on the assumption that it will 
have the opportunity to recover all of its actual costs, including the total actual cost of the loop, in 
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prices for services an.cl in explicit universal service support. GTE commented that if this does not 
prove to be the case, then GTE reserves the right to alter its proposed prices for line ~haring to 
address this under-recovery of costs. 

_ GTE commented that the New Entrants' proposal that no OSS cost be attributed to line sharing is 
not consistent with the FCC's Line Sharing Order. However, GTE maintained, since the Company's 
costs for OSS modifications related to line sharing are still under ·development, no charge was 
proposed by GTE in its interim line sharing proposal. GTE maintained that OSS costs, and the 
development ofOSS rates and charges, related to line sharing should be addressed when permanent 
line sharing rates are considered Iater in this docket. 

Concerning cross connects, GTE stated that it agrees with the New Entrants that existing collocation 
cross connect charges should apply to the required connections between the CLP collocation area 
and GTE'sMDF and these existing charges do not include the cost of jumper ictivity. GTE stated 
that upon receipt·ofa CLP line sharing request, GTE will incur the cost of removing the existing 
jumper (connecting the existing loop to the switch side of the MDF) and running two new jumpers 
if the CLP owns the splitter and three new jumpers if GTE owns the splitter. GTE stated that 
additional jumper run/removal activity is required upon disconnection of service. GTE maintained 
that the interim charges proposed by GTE for cross connects in its April 14, 2000 filing reflect tho 
cost for jumpers as contained in its February 11, 2000 wholesale nonrecurring cost study filed and 
approved in this docket. · 

GTE maintained that the New Entrants' proposed line sharing rates for·splitters are inappropriate for 
GTE for three primary reasons. Frrst, GTE argued, the proposed rates are based on estimated costs 
for BellSouth, not GTE. Second, GTE maintained, the rates are based on a fully equipped 96-port 
splitter shelf' GTE stated that the third reason the New Entrants' proposed rates for splitters are not 
appropriate is that the New Entrants do not appear to include all relevant costs necessary for the 
provisioning of line sharing (i.e., cables and tenninal blocks were excluded by the New Entrants). 

GTE stated that the New Entrants' proposed interim nonrecurring rates for line conditioning are 
based on BellSouth's cost studios, with certain adjustments. GTE argued that as in tho development 
of rates for splitters, none of the New Entrants' proposed rates are based on GTE's costs. · Also, GTE 
maintained that the pricing assumption of the New Entrants that all pairs in a cable are conditioned, 
regardless of the number of conditioned lines requested by the CLP, essentially ensures that the ILEC 
will not recover its full cost. GTE stated .that its practice is to condition those loops for which there 
has been a bona fide request for conditioning, and that to base the cost recovery on a different 
practice, i.e., conditioning all loops with the hope of eventually recovering the cost, virtually assures 
the under-recovery of its costs. GTE stated that it is in Ute process of developing its costs and 
proposed rates for line conditioning and, therefore, recommended in its April 14, 2000 line sharing 
proposal that charges for line conditioning be con~dered on a cas1>-by-case basis. GTE recommended 
that until GTE's cost studies are complete and filed-with the Commission on June 7, 2000, GTE's 
proposal for a case-by-case basis charge is the most equitable nieans Of charging for line conditioning. 

GTE concluded that its proposed interim line sharing rates are the most appropriate and that no other 
party bas filed rates based on GTE's costs. 
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MCIWORLDCOM: MCI WorldCom stated in its comments that it concurs in the New Entrants' 
comments regarding line sharing. However,.MCI WorldCom stated that it appears that BellSouth 
assumed an all copper loop and that DSLAMs may be collocated only in the central office. MCI 
WorldCom further noted that it appears that GTE also assumed that collocation will occur only at 
a central office. MCI WorldCom stated that BellSouth's and GTE's assumptions are too limiting 
under the FCC's Line Sharing Order, Collocation Order, UNE Remand Order, and other Orders. 
MCI WorldCom also noted that GTE is demanding that CLPs deal with GTE on an individual case 
basis (!CB) only aod that this is inconsistent with TELRIC aod, indeed, the very purpose of this 
docket. · 

NEW ENTRANTS: The New Entrants stated in their comments that both BellSouth aod Sprint 
conceded in their proposals that no loop cost should be attributed to the high frequency spectrum 
UNE and that this position complies with the FCC's Line Sharing Order. The New Entrants stated 
that although GTE's proposal does not address loop cost~ GTE does not reflect aoy loop cost to the 
proposed interim rate. The New Entrants argued that for this reason, the Commission should find 
aod conclude that no loop costs should be attributed to the high-frequency spectrom UNE offered 
by aoy of the ILECs. 

The New Entrants stated that the FCC's Line Sharing Order requires that CLPs have the option of 
purchasing a splitter from the ILE_C or purchasing and deploying their own splitter. The New 
Entraots stated that while GTE's proposal recognized this fact, BellSouth and Sprint did not. The 
New Entrants recommended that the Commission require both options (i.e., the CLP purchasing the 
splitter from the ILEC and the CLP purchasing and deploying its own splitter) in its interim line 
sharing rates. The New Entrants maintained that their proposal for an II.EC purchased splitter is 
reasonable and should be adopted for the ILEC purchase option. 

The New Entrants argoed that there is no suppott for BellSouth', proposed ''Line Sharing Splitter
Per Line Activation" charge. The New Entrants stated that BellSouth', proposal violates the FCC's 
pricing rules. The New Entrants maintained that it appears that this rate element 'is intended to 
recover both a $38 million investment in Telcordia Solution Software and another $35 million to 
implement the software. The New Entrants stated that the implementation cost is derived from the 
proposed monthly expense of $585,224 x 12 months x 5 years (the Commission approved OSS 
recovery period). The New Entrants argoed that BellSouth would have the Commission authorize 
recovery of $73 million without any explanation. The New Entrants further maintained that 
BellSouth's proposed line activation rate also violates fundamental FCC pricing rules which require 
UNE rates be based on least-cost. most-efficient, forward-looking technology. The New Entrants 
stated that these pricing principles require that an ILEC's OSS costs be calculated based on the most- · 
efficient, fully mechanized system available for all OSS functions and, in turn, these costs should be 
recovered in the rates for all UNEs and not just the line sharing UNE. The New Entrants 
recommended that BellSouth be permitted to recover through the line sharing rates it imposes upon 
CLPs only the incremental costs specific to modifying a fully functional, fully automated system to 
accommo~ate a single additional UNE, The New Entrants argued that BellSouth provided no 
evidence of whether the $73 million investment would also be used to support BellSouth's own retail 
shared-line DSL product or, if so, how much of the cost will be attributed to BellSouth. The New 
Entrants recognized that the Commission is only considering interim rates at this time, but maintained 
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that the complete absence of support for this rate coupled with the enormous expense on which it is 
based require that the rate not be approved even on an interim basis. 

The New Entrants maintained that BellSouth has ignored a fundamental ingredient for line sharing 
and that loop conditioning rates are essential fo_r line sharing. The New Entrantntated that removirig 
load coils, bridge taps, and repeaters, i.e. line conditioning, is necessary since these devices interfere 
with high-speed data transmission and are incompauole with digital subscriber line service. The New 
Entrants argued that the FCC specifically identified loop conditioning as one of the direct costs ILECs 
would incur in providing unbundled access to the line sharing UNE. The New Entrants stated that 
BellSouth apparently plans to use !CB pricing for line conditioning and that the Public Stall; the New 
Entrants, and others opposed ICB pricing for BellSouth's collocation charges last fall at the 
Commission-ordered meeting on permanent UNE rates. The New Entrants concluded that due to 
BellSouth's failure to propose loop conditioning rates. the Commission should adopt the New 
Entrants" proposed rates on an interim basis. 

The New Entrants commented that BellSouth assumed a 35% fallout rate in its line sharing proposal. 
The New Entrants maintained that this rate does not comply with the· 10%,fallout rate ordered earlier 
in this docket by the Commission. The New Entrants argued that by ignoring the Commission's 
Order and more than tripling the fallout rate, BellSouth's nonrecurring charges for line sharing are 
inflated. · 

Concerning GTE's line sharing proposal, the New Entrants stated that GTE's proposed "GTE-owned 
splitter configuration" rate is overinflated•in part due to GTE's unreasonable assumption that each 
line sharing arrangement will be provisioned individually (i.e., that no CLP will order more than one 
arrangement at a time). Further, the New Entrants argued that GTB's fill factor of 50% is not 
justified and that GTE's generic 10% engineering factor is excessive. The New Entrants also 
criticized GTE's !CB line conditioning rates and stated that they violate the FCC's pricing rules. The 
New Enuants concluded that the deficiencies in GTE's proposal are too substantial to be ignored and 
as·an interim measure, the Commission should adopt the New-Entrants' proposed rates. 

Concerning Sprint, the New Enuants argued that Sprint has not provided ariy support for its jumper 
rates, that Sprint's short loop conditioning rates for loops less than 18,000 feet are reasonable and 
should be adopted as interim rates, and that Sprint's long loop conditio_ning rates for loops greater 
than 18,000 feet are unreasonable. 

SPRINT: Sprint stated that there appears to be no differences among the Parties with respect to the 
issue of loop costs, and, therefore, Sprint assumes that the line sharing rates adopted by the 
Commission will contain no allocated loop costs. 

Sprint_ further commented that it objects to the New Entrants' position that no interim OSS rates 
stiould be established. Sprint maintained that the FCC guidelines provide that OSS costs are 
recoverable, and that Sprint has prepared the necessary cost studies to confinn and support Sprint's 
proposed interim OSS rates which accurately reflect Sprint's incremental OSS costs of offering line 
sharing. 
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Sprint argued that it objects to the $17.90 disconnect charge in GTE's $54.35 Service Order 
Nomecwring Charge since Sprint does not charge Nonrecurring Charges for disconnection and does 
not believe it is appropriate for any party to do so. 

Concerning collocation, cross connects, and jumpers, Sprint objected to GTE' s position of charging 
a Nonrecurring Charge for disconnect operations. Sprint stated that in the case of jumpers, the 
customer would either be leaving the network or going to another company and that if the customer 
were going to another company, imposing a disconnect charge could involve double recovery for 
work completed. 

Sprint stated that as far as splitters, GTE should be required to provide costs for 96· and 24•line 
capacity splitters, and Sprint believes that the 50% fill factor used by GTE is arbitrarily low. 

Sprint stated that it objects to several points raised in the proposal ofBellSouth, GTE, and the New 
Entrants concerning line conditioning. Sprint argued that it strongly objects to GTE and BellSouth 
not providing costs for loop conditioning, and to BellSouth's statement that line sharing is not 
available on loops in excess of 18,000 feet. Sprint also stated that it objects to GTE's !CB approach 
to line conditioning and trouble isolation. Sprint argued that the FCC's UNE Remand Order 
addresses loop conditioning for purposes of providing xDSL capable UNE loops and that the same 
conditioning is required for line sharing. Sprint maintained that per the FCC, loop conditioning 
charges are just like other UNE charges and are to be TELRIC and approved by the State 
Commission. Sprint argued that such charges should not be, and can.not b~ case-by-case (under 
18,000 feet), and GTE and BellSouth should be required to file interim loop conditioning charges 
consistent with the methodology set forth in Sprint's filing. 

PUBLIC STAFF: The Public Staff stated that it has not completed its analysis of the cost support 
for the Parties' proposed interim rates for line sharing, however, based on its initial review. the rates 
filed by the ILECs do not appear to be unreasonable for implementation on an interim basis subject 
to true-up. The Public Staff pointed out that the New Entrants' proposed rates do not appear to 
distinguish between the ILECs, except for the proposed rates for line sharing cross connects. Also, 
the Public Staff argued that it does not appear reasonable to assign the same rate for line sharing to 
each of the ILECs as proposed by the New Entrants. The Public Staff stated that it believes that the 
line sharing rates proposed by the ILECs should be allowed to become effective as interim rates 
subject to further investigation and true-up in the Phase I proceeding as scheduled by the 
Commission. 

SUBSEQUENT GTE FILING 

On May 9, 2000, GTE filed a letter stating that subsequent to its April 14, 2000 line sharing 
proposal it filed with the Commission, GTE identified errors in the calculation of the hours used in 
determining the nonrecurring charges for service orders and jumper runs. GTE filed revised 
attachmeilts with the proposed line sharing rates which reflect the corrections. 
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DISCUSSION AND CONCLUSIONS 

In Paragraph 134 of the FCC's Line Sharing Order, the FCC stated that with its Order, it was 
establishing guidelines to assist the states in applying their UNE pricing rules to line sharing when 
states arbitrate modifications to interconnection agreements or,otherwise adopt pehnanent prices for 
this new UNE. In Paragraph 138, the FCC concluded that there are five types of direct costs that an 
II.EC potentially could incur to provide access to line sharing: (I) loops; (2) OSS; (3) cross connects; 
(4) splitters; and (5) line conditioning. · 

LOOPS 

All of the Parties submitting proposals for interim line sharing rates agreed that there should 
not be any costs associated with the cost of the local loop reflected in the inter4n, line sharing rates. 
Therefore, the Commission concludes that it is appropriate to not reflect any cost of the local loop 
in the interim rates it establishes for line sharing. · 

COMMISSION CONCLUSIONS: The Commission concludes that it is appropriateto not reflect 
any cost of the local loop in the Commission-adopted, interim line sharing rates. 

In its initial proposal, BellSouth stated that it had assumed that all of the processing for line 
sharing would be acComplished manually. However, in its comments, BellSouth stated that- it 
reflected the cost that Telcordia would charge BellSouth to alter its OSS. to provide line sharing and 
to recover the cost over five years. GTE stated that it did not reflect any costs.for OSS in its.line 
sharing proposal since it is in the process of developing the costs necessary to modify its OSS. Sprint 
stated that its proposed ass component ofits line sharing costs is based on cost studies reflecting 
$2,187,500 worth of cost to modify OSS recovered over a five-year period. The New Entrants 
proposed that the Commission not include any OSS costs in its interim line sharing rates. 

The FCC stated in its Line Sharing Order, Paragraph 146, that . 

" ... incumbent LECs should recover in their line sharing Charges 
those reasonable incremental costs of OSS modification that are 
caused by the obligation to provide line sharing as an unbundled 
network element." · 

Accordingly, the New Entrants' proposal that the Commission not include aoy OSS costa in interim 
line sharing rates does not appear appropriate if those costs can be reasonably approximated at this 
time. 

Without any evidence to decide otherwise, the Commission believes that it is reasonable and 
appropriate, at this time, to reflect the costs to modify OSS as proposed by BellSouth and Sprint in 
their respective interim line sharing rates. Since GTE's costs of ass modifications related to line 
sharing are still under developmen~ GTE did not propose that any OSS costs be reflected in the 
interim line sharing rates. Therefore, in accordance with GTE's proposal, the Commission agrees that 
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GTE's interim line sharing rates sliould not reflect any. OSS costs. However, the Commission 
concludes that if GTE includes OSS costs in its proposed pennanent line sharing rates to be filed June 
7, 2000, the Commission will allow GTE to reflect those OSS ~sts in its interim. line sharing rates. 

COMMISSION CONCLUSIONS: The Commission concludes that it is appropriate to reflect the 
costs to modify OSS as proposed by BellSouth and Sprint in each of their respective interim line 
sharing rates. Additionally, since GTE's costs ofOSS modifications related to line sharing are still 
under development, GTE did not propose that any OSS costs be reflected in the interim line sharing 
rates. Therefore, in accordance with GTE's proposal, the Commission agrees that GTE"s interim line· 
sharing rates should not reflect any OSS costs. However, the Commission concludes that if GTE 
includes OSS costs in its proposed permanent line sharing rates to be filed June 7, 2000, the 
Commission will allow GTE to reflect those OSS costs in its interim line sharing rates. 

CROSS CONNECTS 

BellSouth stated in its comments that its new proposed line sharing rates which represent a 
negotiation between itself and Covad·do not reflect a separate charge fo_r cross connects; rather, the 
costs associated with the cross connects are incorporated as part of the line activation charge. GTE 
stated that it agrees with the New Entrants that existing collocation cross-connect charges should 
apply to the required connections between the CLP collocation area and GTE's MDF except that 
those existing charges do not include the cost of jumper activity. GTE stated that upon receipt ofa 
CLP line sharing request, GTE will incur the cost of removing the existing jumper ( connecting the 
existing loop to the switch side of the MDF) and running two new jumpers if the CLP owns the 
splitter and three new jumpers if GTE owns the splitter. GTE stated that additional jumper 
run/removal activity is required upon disconnection of service. GTE maintained that the interim 
charges proposed by GTE for cross connects in its April 14, 2000 filing reflect the cost for jumpers 
as contained in its February 11, 2000 wholesale nonrecurring cost study filed and approved in this 
docket. Sprint stated that its proposed rate for cross connects for line sharing is the same as it is for 
the entire loop. The New Entrants recommended that the interim rates proposed by the ILECs in 
their collocation cost studies filed at the beginning of 2000 be used for the interim cross-connect 
charge in line sharing. 

Tho FCC's Line Sharing Order states at Paragraph 147 that, 

"Cross connections will be required to connect the competitive LECs' 
xDSL equipment to the incumbent LECs' facilities in order for the 
competitive LEC to be able to provide xDSL services via line sharing. 

The incumbent LECs currently provide cross connects to 
interconnect loops with the collocated facilities of competitive LECs 
installed in ~cumbent LEC offices, and the states are setting prices for 
the cross connects using the TELRIC methodology. We would 
expect that the costs ofinstalling cross connects for xDSL services in 
general would be the same as for cross connecting loops to the 
competitive LECs' collocated facilities, particularly where the splitter 
is located within the incumbent LEC's MDF. Accordingly, we find it 
reasonable to establish a presumption that, where the splitter is located 
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within the incumbent LECs' MDF, the cost for a cross connect for 
entire loops and for the high frequency portions of the loops should 
be the same." 

The Commission believes that it is reasonable to adopt the New Entrants" proposal to reflect 
the cross-connect ch¥Ses reflected in each ILEC's respective collocation cost study previously filed. 
in this docket and as reflected by the New Entrants in their April 14, 2000 proposal as their respective 
interim cross-connect charge for line sharing. 

COMMISSION. CONCLUSIONS: The Commission concludes that it is appropriate to reflect the 
cost for cross connects as previously filed by each ILEC in its respective collocation cost study filed 
in this docket and as reflected by the New Entrants in their April 14, 2000 proposal as their specific 
interim cross-connect charge for line sharing. 

SPLITTERS 

BellSouth's proposed interim line sharing rates reflecting its agreement with Covad include 
costs for the shelf; plug-ins. and all necessary cabling in the cost for splitters. GTE's proposed rates 
for splitters reflects two situations: one where GTE owns the splitter and the other where the CLP 
owns the splitter. The New Entrants stated that their proposed rates for splitters are based on a 
$2,600 Siecor splitter. Sprint stated that it reflected no reaming or nonrecurring charges for splitters 
since CLPs would purchase and install the splitter of their choice. MCI WorldCom stated in its 
proposal that the Commission should have splitter prices based on a per-line or per-port basis. 

The FCC stated in Paragraphs 148 and 149 ofi;s Line Sharing Order that, 

"We concluded supra. that incumbent LECs must either provide 
splitters or allow competitive LECs to purchase comparable splitters 
as part of this new unbundled network element. The issue here is the 
price that incumbent LECs should be allowed to charge for such a 
device." 

"We conclude that, if the incumbent LEC purchases for a competitive 
LEC the same splitter that it uses itself for providing xDSL services, 
then a state may require,tliat it only assess the competitive LEC the 
sanie amount that it itself pays for a delivered splitter ... We further 
conclude that a competitive LEC at its option, should be allowed to 
purchase a splitter that complies with industry standards and transfer 
it to the incumbent LEC in the event that the competitive LEC can 
complete the transaction more expeditiously or cost effectively than 
the incumbent LEC. A state may also allow the incumbent LEC to 
include in its rate structure a charge to recover the cost of installing 
the splittera." [ emphasis added] 

It appears based on the FCC's Line Sharing Order that any interim rates for line sharing 
should reflect two options as recogniz.ed by GTE: (I) the Il.EC purchases and provides the CLP with 
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the splitter; and (2) the CLP purchases a splitter that complies with industry standards, and transfers 
it to the Il,EC. The Commission believes that Sprint and BellSouth should be required to file 
proposed additional interim line sharing rates to assume both of the options mentioned above. 
Further, the Commission concludes that it is appropriate to adopt the proposed splitter rates of GTE 
as GTE's interim rates. 

COMMISSION CONCLUSIONS: The Commission finds it appropriate to require Sprint and 
BellSouth to file proposed interim line sharing rates which reflect both assumptions: (I) that the 
ILEC purchases the splitter and provides it to the CLP; and (2) that the CLP purchases a splitter that 
complies with industry standards, and transfers it to the ILEC. Further, the Commission finds it 
appropriate to adopt the proposed splitter rates of GTE as GTE's interim rates. 

LINE CONDffiONING 

The New Entrants reco_mmended that the Commission adopt line conditioning rates based on 
the cost study BellSouth filed in the BellSouth/Intennedia Arbitration proceeding, with modification, 
for all three ILECs .. BellSouth stated that its proposed interim rates which reflect its agreement with 
Covad reflect the rates outlined in the cost study it filed in the BellSoutMntermedia Arbitration 
proceeding without the modifications recommended by the New Entrants. Sprint stated that its 
proposed line conditioning rates are based on TELRIC. GTE's proposed cost studies for permanent 
line sharing rates in the Phase I UNE docket which would reflect its proposed line conditioning costs 
are due June 7, 2000. GTE stated that it is in the process of developing its costs for line conditioning 
and, therefore, proposed an interim ICB rate for line e:onditioning. 

The FCC stated in its Line Sharing Order at Paragraph 150, 

"Finally, we consider the appropriate price an incumbent LEC may 
charge a competitive LEC to perform line conditioning, where such 
conditioning is necessary for the provision of shared-line DSL service. 
In order to prevent incumbent LECs from charging·an excessive price 
for line conditioning, states may require that the conditioning charges 
for shared lines not exceed the charges the incumbent LECs are 
permitted to recover for similar conditioning of stand-alone loops for 
xDSL services.- Furthermore, if the incumbent LEC is providing, or 
has already provided, xDSL service over a particular shared loop, a 
competitive LEC should not be charged with any line conditioning 
costs ifit V/lllS that customer and seeks access to that shared loop for 
providing xDSL service." 

The Commission notes that BellSouth and Sprint have proposed line conditioning rates, while 
GTE has reflected an ICB rate until June 7, 2000. The New Entrants' proposal is the same as that 
reflected by BellSouth, however, the New Entrants recommended a modification to that rate and 
recommended that the rate also be applied.to GTE and Sprint. The Commission believes that it is 
appropriate to adopt BellSouth's proposed line conditioning rate as reflected in its negotiated rates 
with Covad and filed on April 28, 2000 and Sprint's proposed line conditioning rate as reflected in 
its April 14, 2000 filing. For GTE, the Commission concludes that it is appropriate to adopt the line 
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conditioning rate to be provided in GlE's June 7, 2000 cost study filed in Phase I of the UNE docket 
as GTE1s interim line conditioning rate for line sharing. 

COMMISSION CONCLUSIONS: The Commission finds it appropriate to adopt BellSoutb's 
proposed line conditioning rate as reflected in itS negotiated rates with Covad and filed on April 28, 
2000 and Sprint's proposed line conditioning rate as reflected in its April 14, 2000 filing. For GIB, 
the Commission find it appropriate to adopt the line conditioning rate to be provided in GTE's June 
7, 2000 cost study as GTE's interim line conditioning rate for line sharing. 

OTHER ISSUES AND CONCLUSIONS 

ALLTEL has raised two other issues in its comments on the line sharing proposals which have 
not been previously addressed in this Order. First, ALLIBL stated that BellSouth'• proposal 
apparently does not address notification to xDSL providers of the termination of service. ALL TEL 
further commented that BellSouth stated in its proposal that its proposed line shariog rates reflect the 
manual ordering of the line sharing UNE. The Commission concludes that it will not address these 
issues in this instant case of setting interim line sharing rates, but will address the issues in the context 
of the Phase I proceedings scheduled in this docket. 

One other issue was raised by MCI WorldCom that the Commission has not previously 
addres.sed. MCI WorldCom proposed that the Commission adopt interim rates that would allow the 
CLP to have the ability to pay for a splitter on a per-line· or per-port basis. The Commission 
concludes that it will not address this issue in this instant case of setting interim line sharing rates; but 
will address the issue in the context of the Phase I proceedings scheduled in this docket. 

ADDffiONAL COMMISSION CONCLUSIONS 

The Commission notes that this matter, only concerns setting interim lirie sharing rates and the 
Commission's March 30, 2000 Order already has stated that these interim line shariog rates will be 
subject to true-up after the Commission establishes permanent rates in Phase I of the UNE docket. 
However, the Commission believes that it is appr6priate to attempt to set interim line sharing rates 
that are as close as possible, with the infonnation it now has, to the ultimate permanent rates. 
Further, the Commission notes that proposed orders and briefs in the Phase I proceeding are not due 
until October 30, 2000 which implies that the Commission-adopted interim rates for line sharing may 
be in place for many months. Therefore, the Commission finds it appropriate to adopt the 
Commission conclusions outlined hereinabove for each of the five types of costs that may be reflected 
in line sharing rates. Further, the Commission finds it appropriate to require the ILECs to refile their 
proposed interim line sharing rates by no later than June 14, 2000 incorporating the conclusions of 
the Commission as aet forth in this Order. Additionally, the Commission reiterates that these are only 
interim line sharing rates that will be subject to true-up when final rates are adopted by further order 
of the Commission. 

IT IS, TIIEREFORE, ORDERED as follows: 
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I. That BellSouth, Carolina/Central, and GIB shall refile interim line sharing rates on 
June 14, 2000 which reflect the conclusions outlined in this Order. 

2. That the rates adopted herein are·considered interim line sharing rates that will be 
subject to true-up when final rates are adopted by further order of the Commission. 

ISSUED BY ORDER OF THE COMMISSION. 
This the..1.§L day ofJune, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

Commissioner Judy Hunt did not participate in this decision. 

DOCKET NO. P-100, SUB 133f 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter 
Lifeline and Link-Up Services Pursuant to 
Section 254 of the Telecommunications Act of 
1996 

) ORDER REQUIRING 
) LlFELINE/L!NK-UP PARTICIPATION 
) REPORTS ANO REQUESTING 
) SPECIDC RECOMMENDATIONS 

·) FROMTASKFORCE 

BY THE COMMISSION: On March 27, 2000, the Attorney General, on his own behalf aod 
on behalf of the parties participating in the Lifeline/Link-Up Task Force (Task Force), submitted a 
Report to the Commission pursuant to the Commission's July 29, 1999 Order Expanding Eligibility 
Criteria to Include Medicaid, LIHEAP, and Federal Housing Assistance. In that Order, the 
Commission directed the Task Force to continue to meet in order to fonnulate strategies to increase 
participation in the Lifeline/Link-Up programs. 

The Task Force reported that, while there have been noticeable improvements in the 
participation rates in the Lifeline/Link-Up programs, portions of North Carolina's low-income 
population are still not enrolled in the program, indicating that a number of citizens remain 
uninformed of eligibility standards. The Task Force reported that it had met with Medicaid 
representatives, LIHEAP representatives, and federal public housing representatives. These 
representatives are now attending Task Force meetings and participating in them. The Task Force 
identified several methods for increasing public awareness-for example, a direct mailing from the 
Division of Medical Assistance (which was done on March 1, 2000), the printing of Lifeline/Link-Up 
brochures (done with contnbutions from certain Task Force members), press releases, public service 
announcements, posters, additional venues for the distribution of brochures, and partnership with 
police associations. 
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The Task Force had the following recommendations•-that it continue to meet in order to 
monitor implementation of the Lifeline/Link-Up programs and explore ways to better inform North 
Carolina citizens of its existence; that the Commission require all regulated local service providers 
to file a report with the Commission every six months regarding the number of their subscribers 
receiving Lifeline and Link-Up discounts; and that the Commission, in' conjunction with the Task 
Force, "explore possible ways to provide the task force with a small, predictable-amount of money 
in which to spend on publications and other items de.signed to increase awareness of the Lifeline/Link
Up programs." With respect to this last recommendation, the Task Force suggested "seeking 
authority to ear-mark a'small portion of the proceeds of the regulatory fee (or other fees received by 
the Commission) for such purpose or through other means." 

WHEREUPON, the Commission reaches the following 

CONCLUSIONS 

After careful consideration, the Coinmission concludes that the first two recommendations 
of the Task Force should be adopted--i.e, ihat the Task Force should be continued and that the 
local service providers (both local exchange companies and competing local providers) should be 
required to file reports every six months setting out the numbers of their Lifeline and Link-Up 
customers. 

With respect to the third .recommendation, the Commission is more equivocal. The 
Commission recognizes the good work that the Task Force has done and commends those who have 
made contributions for outreach efforts. The Commission understands the desire for a predictable 
revenue stream to promote outreach efforts. However, the Commission is skeptical llmt it can on its 
own motion divert portions of the Regulatory Fees or other fues to support this project. G.S. 62-302 
states in pertinent part: "The fees collected shall be used only to pay the expenses of the Commission 
and the Public Staff in regulating public utilities in the interest of the public." In our opinion, diverting 
funds to this purpose, however worthy, does not fall within the auihorized·purview of this statute. 

This is not to say that funds or their practical equivalent cannot be found through other means. 
Frrst, the Task Force needs t6 have a particular notion of the outreach it wishes to perform and ·what 
the costs would_ be. Second, it needs to state with more particularity how the outreach should be 
implemeilted. For example, the Commission can order regulated telephone companies to provide for 
bill inserts on a periodic basis or to provide other forms of public notice through various media; but 
the Commission has no authority over other entities such as social service or police departments. 
Other options include seeking an appropriation from the General Assembly or providing for more 
regularized voluntary contnlnrtions from Task Force members .. Before the Commission can take any 
action, it will need to have ·both firm and realistic recommendations from the Task Force. 

IT JS, THEREFORE, ORDERED as follows: 

I. That the Lifeline/Link-Up Task Force shall continue in existence. The Task Force 
shall continue to consider strategies for greater outreach and shall, as soon as practicable, present 
specific recommendations to the Connnissi0n which are within the Commission~_s authority to Order. 
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2. That all local exchange companies and competing local providers offering Lifeline 
and/or Link-Up pfograms to their subscribers shall file reports with the Commission on June 30111 and 
December 31 11 of each year (beginning with June 30, 2000) stating the number of their subscribers 
participating in each of the said programs. 

ISSUED BY ORDER OF THE COMMISSION. 
This the.l!!!L day of April, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

1111!1-(!IIO(I.C'l 

DOCKET NO. P-100, SUB 137 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Area Code Relief for North Carolina's 704/910/919 
Numbering Plan Areas 

) 
) 
) 
) 
) 

ORDERFURTHER 
REVISING 
NUMBER UTILIZATION 
REPORTING 
REQUIREMENTS 

BY THE CHAIR: On August 20, 1997, the Commission issued an Order addressing area 
code relief for the North Carolina 704/910/919 area codes. The Order required that an Industry 
Task.Force on number conservation be convened, and that the Task Force file quarterly reports with 
-the Commission which include number utilization informatioa On March 2, 1999, the Commission 
issued another Order in this docket that requested that all carriers that have NXX codes in North 
Carolina complete and file quarterly utilization information in a specified format. The format was 
shown in an Attachment to the Order. The Commission directed the Task Force to attempt to obtain 
number utilization information from all carriers for filing with the Commission and to file reports with 
the Commission, as necessary, of carriers that do not provide such number utilization data. The Chair 
notes that such reports have not been filed. Finally, in the March 2 Order, the Commission noted that 
DllIJlber utilization infonnation is necessary for the Commission to detennine the fill levels of the NXX 
codes in North Carolina. 

On November 4, 1999, the Chair issued another Order in this docket finding that there was 
good cause to further revise the number utilization data filing requirements so that carriers file the 
data in more detail. Specifically, the Commission required that NXX code holders in North Carolina 
continue to file utilization data on a quarterly basis, but that they break the information down further, 
by rate center and by thousands-blocks. The Chair noted that this more detailed information would 
help the Commission analyze the potential benefits of number conservation measures. such as number 
pooling, as they become available. Further, it will assist the Commission in determining where such 
measures may be most helpful in slowing NXX code exhaust. Carriers were requested to file the 
information in a specific fonnat shown in ?,D. Attachment to the Order, beginning with the fourth 
quarter of 1999. 
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In this Order, the Chair addresses the number utilization reporting requirements again. The 
Commission's continuing strugg]e with the area code exhaust problems in North Carolina is a learning 
process. As the Commission gains more experience in these issues, it will refine the utilization 
reporting requirements as it sees fit in order to, where possible, make the information flow more 
manageable for the Commission and to re4uce the burden on North ~arolina service providers. 

The Chair recognizes that an Order is expected in the relatively near future in the Federal 
Communications Commission"s (FCC's) ongoing rulemaking proceeding on number optimization, 
CC Docket No. 99-200. Issues surrounding reporting of utilization and forecast data by carriers are 
raised in that docket and an extensive record on those issues bas been accumulated. The Commission 
(along with many other state commissions) 'has taken the position that it should have access to 
utilization and forecast data that is reported and compiled at the national level. The Commission may 
revisit its local number utilization reporting requirements if, when the national reporting scheme is 
in place, it is apparent that the Commission will have access to all the data at the national level that 
it needs to make informed and timely decisions on area code relief and number conservation. Again, 
the Chair recognizes the burden associated with compiling and reporting this data, and wants to avoid 
duplication of effort if at all possible. However, it must be ensured that the Commission has access 
to the data it needs to make the decisions it-is charged with making. 

Additional Changes to the Reporting Requirements. The more specific utilization data 
received at the end ofl999 is helpful, and, for those carriers that actually report their utilization data, 
it gives the Commission a good picture of the actual number usage in given rate centers and area 
codes. A few changes are necessary to make the information more readily accessible and meaningful. 
Frrst, there is a minor change to the reporting format to reflect the total numbers utilized. A slightly 
revised format for reporting the utilization data is shown in Attachment A to this Order. Second. 
carriers will be required to file, with the more specific utilization data, a one-page executive summary 
of the data showing each area code, the number ofNXX codes the carrier has in that area code, the 
total numbers utilized; and the overall utilization percentage. A sample executive swnrnary is shown 
in Attachment B to this Order. 

. The Chair rec6gniz.es that to-gather this data and put it in the required fonnat is a significant 
task in terms of time and staff resources. F-or that reason, the Chair is reducing the number of times 
per year that carriers are required to submit this information. Instead of filing quarterly number 
utilization reports, carriers will be required to file reports twice yearly, or every six months. The 
updated data will be due on June 30, 2000 followed by a further report on December 3 I, 2000. This 
change should reduce the burden on carriers while still giving the Commission sufficient data for its 
purposes of monitoring and analyzing the number utiliz.ation situation in North Carolina area codes. 

There is a question regarding the reporting of utilization information for blocks that are held 
by resellers. It appears that some local exchange caniers (LECs) may be reporting entire thousands
blocks as utilized when, in fact, the block or a subset of the block are actually in the possession of a 
reseller. In other cases, it appears that the LEC might be reporting zero utilization in a block that is 
held by a reseller. We recognize that, when a block is held by a reseller, the LEC will not have any 
idea of the precise utilization y,ithin the block that it has given or sold to a reseller. In fact, the 
reseller holds the block and knows the actual utilization of the block. However, it is misleading when 
a block of numbers is reported as 100% '<utilized" by the LEC or is reported with zero utilization 
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when, infitct, the a reseller holds the block and is using some portion ofit. For that reason, the Chair 
asks that, when reporting their utilization data, LECs identify in some manner those blocks of 
numbers which are being used by resellers. For the sake ofunifonnity, the Chair requests that no 
utiliz.ation data be reported for the block by the LEC but that the LEC make a simple notation in its 
utilization report that the block is held by a reseller; The Chair expects the reseller to provide actual 
utilization data-on all numbers it has available to it, including those provided by a LEC. 

Participation In Submission of Utili:atio11 Data. The Chair recognizes and appreciates the 
fact that some carriers have diligently supplied their utilization data on time and in the required 
format. There are, however, numerous certified local service providers that.are simply not providing 
the utilization data. In December 1999, the Commission received utilization data from approximately 
17 carriers.1 There are approximately 150 certified competing local providers in North Carolina and 
16 LECs. That rate of response is unacceptable. The Commission needs this information to fully 
understand the NXX code exhaust situation in North Carolina. It is only with such information that 
the Commission can make infonned and timely decisions on area code relief and number conservation· 
measures that are in the public interest and the interest of the telecommunications industry in North 
Carolina. 

N.C. General Statute 62-36 provided, in pertinent part, as follows: 

'The Connnission may require any public utility to file ... special reports concerning any matter 
about which the Commission is authorized to inquire or to keep informed, or which it is 
required to enforce ... The Commission may issue an order, without n9tice or hearing, 
canceling or suspending any certificate of convenience and necessity or any certificate of 
authority 30 days after the date of service of the order for failing to file the required ... report 
at the time it was due. In the event the report is filed during the 30-day period, the order of 
cancellation or suspension shall be null and void." 

The utilization reports at issue fall into the category of"special reports" and failure to file them can 
result in the penaities allowed under G.S. 62-36. Again, the Chair recognizes the effort that must be 
widertaken to gather this data, and for that reason is reducing the number of times per year that the 
data must be filed. The service providers, however, must do their part as well to ensure that the 
Commission has the data that it needs. 

Notification of Code Req_uests to the North Carolina Utilities Commission. In an effort to 
better monitor the number exhaust situation in North Carolina a"rea codes, the Chair is requiring 
carriers that are subject to the Commission's jurisdiction to notify the Commission when they request 
NXX codes from the North American Numbering Plan Administrator (NANP A). Carriers that are 
not subject to the Commission's jurisdiction are requested and strongly encouraged to do so. Caniers 

1 The carriers from which we received number utilization data in December 1999 include: 
Adelphia Business Solutions of North Carolina, ALLTEL, AT&T. Communications, BellSouth, 
BellSouth Mobility DCS, Concord Telephone Company, GTE Network Services South, GTE 
Wrre!ess, Intennedia Communications, ITC Deltacom, Intetech, L.C., MCI WorldCom, North State 
Telephone, Teligent, Time Warner Telecom, US LEC, and Wilkes Telephone Membership 
Corporation. 

90 



✓ ,f. •,'1 ,,fai,' 
' . 

~t,· 

GENERAL ORDERS· TELECOMMUNICATIONS 

shall notify the Commission by copying the Commission Staff on any written or electronic 
correspondence with the NANPA regarding code requests. The appropriate Commission Staff e-mail 
addresses are: duffy@ncucmmlcommerce.state.nc.us and szczech@ncucmail.commerce.state.nc.us. 

IT IS, THEREFORE, SO ORDERED. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 28th day ofFebruary, 2000. . 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk .,,...., 

NUMBER UTILIZATION REPORT 

Company Name:, _______ _ 
For the Quarter Ended:, ___ ~--

NPA 
919 

NXX 
715 

Rate Center 
ABC 

Total Numbers Available: 0 
Total Numbers Utilized: 10,000 
Total Percent Utilization: 100% 

Block Numbers Utilized 

0000-0999 1,000 

1000-1999 1,000 

2000-2999 1,000 

3000-3999 1,000 

4000-4999 · 1,000 

5000-5999 1,000 

6000-6999 1,000 

7000-7999 1,000 

8000-8999 1,000 

9000-9999 1,000 

Date NXX Opened 
XJqXXIXX 

Numbers Available 

.0 

0 

0 

0 

0 

0 

0 

0 

0 

0 
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% Utiliz.ati0n 

100% 

100% 

100% 

100% 

100% 

100% 

100% 

100% 

100% 

100% 
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Attachment B 

Number Utilization Executive Summary 

Company Name:'' ___________ _ 

For the Period Ended:------~---

NPA Number ofNXX Codes Total Utilized Numbers Overall Utilization(%) 

252 X y (Y/(x•t0000)) 

336 

704 

828 

910 

919 

For questions on the number utilization data, please contact (NAME) at (PHONE 
NUMBER WITH AREA CODE). 
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DOCKET NO, P-100, SUB 137 
DOCKET NO. P-100, SUB 137b 

BEFORE THE NORTII CAROLINA UTILITIES COMMISSION 

In the Matter of 
Area Code Relief for North Carolina's 704/910/919 
Numbering Plan Areas 

In the Matter of 
Area Code Relief for North Carolina's 919 
Numbering Plan Area 

L Introduction 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER ADDRESSING 
NUMBER 
OPTIMIZATION 
MEASURES ORDERED 
BY THE FEDERAL 

. COMMUNICATIONS 
COMMISSION AND 
SEEKING COMMENT 
ONINDUS1RY 
RECOMMENDATION 
FOR RELIEP OF AREA 
CODE919 

The problem of rapid exhaost of area.codes is one that continues to challenge North Carolina 
and many other states throughout the country. With the advent of competition in the local exchange 
market and the increase in the ways numbering resources can be used in new services and 
technologies, area code exhaust is becoming more and more frequent, with resulting inconvenience 
and expense for consumers. State and federal regulators, as well as the telecommunications industry, 
have been working on addressing_ this extremely complex problem for several years. Efforts have 
focused both on developing methods .of allocating numbers more efficiently and on developing 
methods of increasing carriers' accountability for the numbering resources they obtain, thus imposing 
more discipline into the number allocation system. 

On March 31, 2000, the Federal Communications Commission released a Report and Order 
and Further Notice of Proposed Rulernaking in CC Docket No. 99-200, In the Matter of Numbering 
Resource Optimization (FCC Order). In the FCC Order, discussed further below, the FCC 
established a fimnewoik for thousands-block number pooling, adopted more stringent and mandatory 
requirements f0r carriers reporting number utilization and fo~ecast data, and adopted other 
"administrative measures" designed to promote more efficient usage of the numbering resource by 
carriers. 

The FCC Order was published in the Federal Register on June 16, 2000, and will thus be fully 
effective on July 17, 2000. Howeve_r, ~here are still many implementation details to be worked out 
between the FCC, th~ state commissionS, the North American Numbering Plan Administration 
(NANPA), and the tel~mmunications industry. The Commission recognizes that it will take some 
time for certain procedures and mechanized processes to be developed and implemented for all of the 
requirements in the FCC Order to be carried out. Nevertheless, by way of this Order the Commission 
intends to make clear that it has an expectation that North Carolina carriers will comply with the FCC 
Order to the fullest extent possible, even in advance of some of the necessary implementation work 
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being completed. North Carolipa citizens should not have to endure the inconvenience. burden, and 
expense associated with area code relief when there are measures in place that will allow carriers to 
conserve numbering resources and use them more efficiently. The FCC Order establishes a 
framework, and more details will become clear as time goes on. HoWever, it is imperative that North 
Carolina carriers work together now and accept the responsibility of averting the need for area code 
relief. 

The FCC Order should be read in its entirety, and North Carolina carriers are expected to 
comply with every requirement therein. Below is a discussion of some particular sections of the FCC 
Order, and the application of those sections to North Carolina carriers in the near tenn. Again, to 
avoid duplication, the discussion below only addresses particular points, and does not include.a great 
deal of the detail that is in the FCC Order. Carriers, of course, are expected to be responsible for the 
entire FCC Order. 

IL Number Utilization Repordng Requirements 

The FCC established unifonnly defined categories of number use in order to enable regular 
monitoring of how individual carriers are using their numbering resources. The FCC established 
uniform definitions for six primary categories of number use, which will be employed in new 
mandatory monitoring and reporting requirements. The six primary categories of number use are: 
assigned, intennediate, reserved, aging, administrative, and available. The aggregate of all numbers 
reported should equal the total of numbers given to a service provider. 

The FCC concluded that monitoring individual carriers' use of numbering resources is 
necessary to ensure that numbering resources are efficiently used and that the NANP is not 
prematurely exhausted. It concluded that all carriers that receive numbering resources should report 
forecast and utiliz.ation data for such numbers in their inventories to the NANP A The NANP A shall 
serve as the point of contact for collection of forecast and utilization data. It is to examine each data 
submission for inconsistencies or anomalies. If any are found, the NANP A shall inform the submitting 
carrier of its findings, after which the carrier shall have five days to explain the inconsistencies or 

. anomalies, or to fesubmit the data. If, after discussions with a carrier, the NANP A preliminarily 
concludes that the carrier's data are insufficient, then the NANPA shall report that preliminary 
conclusion to the state commission in the state where the carrier is providing service, and to the 
FCC's Common Carrier Bureau. The FCC delegated states the authority to make a determination 
on the validity of the data and to 'instruct the carrier on how any deficiencies should be remedied. The 
NANPA shall assign no additional resources to that <;amer until the 8ppropriate state commission has 
resolved all questions regarding the inconsistency or anomaly. 

Regarding forecasts, carriers were required to provide year-by-year, five-year projections of 
their resource needs. They were required to separate initial codes from growth codes in their 
forecasts. Regarding utilization, carri~ were required to report five categories of numbers: assigned, 
intemiediate, reserved, aging, and administrative. The FCC also adopted specific record-keeping 
requirements for audit purposes. It did not set forth auditing requirements, but anticipates doing so 
in a subsequent order. Records should be maintained for a period of not less than five years, but they 
do not have to be reported to the NANPA at this time. 
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The basic frequency ofreponing Shall be semi-annually. Each carrier shall submit to the 
NANP A forecast and utilization data on or before February I, for the period ending on December 
31, and on or before August 1, for the period ending on June 30 of each year. All carriers are to file 
their first report no later than August I, 2000. 

Regarding the geographic scope of reporting, the FCC concluded that reporting data at the 
NPAlevel is sufficient for mandatory semi-annual reporting of historical utilization data. For forecast 
data reporting, the FCC required non-pooling carri~rs to report their forecast data at the NP A level 
and pooling carriers to report their forecast data at the rate center level. 

Regarding reporting utilization data at the NXX level or the thousands-block leve~ the FCC 
concluded that rural telephone companies in non-LNP areas may report their utilization data at the 
NXX level. All other carriers must report their utilization data at .the thousands-block level. All 
caniers should use electronic means to track their use of numbering resources. For forecast data, the 
FCC required that carriers develop their forecasts of numbering resource needs based on whether the 
forecast is for resources in a pooling or non-pooling NP A and whether they will be pooling. In 
pooling areas, forecast data shall be reported at the thOusands-block per rate center level for pooling· 
carriers and at the NXX level per rate center for non-pooling carriers. In non-pooling areas, forecast 
data shall be reported at the NXX per NP A level because carriers will receive their resources at this 
level. 

The FCC concluded that the state commissions have legitimate reasons for obtaining 
disaggregated, canier•specific data, and granted all states access to the. semi.annual reported data; 
subject to appropriate confidentiality protections. The FCC stated that, in granting states access to 
the reports, it is eliminating the need for states to require carriers to report utilization and forecast 
data. Thus, the FCC is superseding the authority it has specifically delegated to some states to 
require such reporting. However, the FCC-did not supplant independent state authority exercised 
pursuant to state law unre/aJed to number administration. It encouraged state commissions to rely 
on the FCC's adopted reporting requirements: State commissions were alsO granted access to other 
information such as carriers' applications for initial or growth numbering resources, provided they 
keep such information confidential. State commissions must continue to permit the NANP A to 
process requests for numbering resources in a timely fashion after receipt of such information. 

The FCC ordered NANP A to withhold numbering resources from any U.S. carrier that fails 
to provide its utilization and forecast information as mandated Until such information has been 
provided. 

This Commis.sion has been collecting number utilization data from North Carolina carriers for 
several years. It has not been delegated authority from the FCC to do so, but has relied on state 
statutes, including N.C. General Statute 62·36, which provides, in pertinent part, as follows: 

"The Commission may require any Public utility.to file ... special reports concerning any matter 
about which the Commission is authorized to inquire or fo keep informed, or which it is 
required to enforce ... The Commission may issue an order, without notice or hearing, 
canceling or suspending any certificate of convenience and necessity or any certificate of 
authority 30 days after the date of service of the order for failing to file the required ... report 
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at the time it was due. In the event the report is filed during the 30-day period, the order of 
cancellation or suspension shall be null and void." 

The nCxt North Carolina-specific utilization reports are due on June 30,. 2000. The 
Commission fully recognizes the proximity in time of those reports to the FCC-required reports on 
Augllst 1, 2000, and we are eager to _avoid duplication of effort and redundant reporting mechanisms. 
However, the current reality is that it appears that the necessary collection procedures and 
mechanized data collection means will not be in place by August 1, 2000. The Commission is aware 
of current discussions between the NANP A and the FCC regarding: tbe reporting format, what a 
mechanized system will look like, and other issues surrounding the new forecast and utilization 
reporting requirements. At this time it is very unclear what will be collected on August 1, 2000. It 
may be more than what was collected under the old Central Office Code Utilization Study (COCUS), 
but it seems unlikely that it will be all that is envisioned in the FCC Order. For that reason, and for 
the time being, we are going to continue to collect the utilization reports that we have been collecting. 
Once there is a clear process in place for collecting the data in the new national format, and for 
turning over the data to state commissions in a format that is useful, the Commission will give serious 
consideration to suspending our state--specific number utilization reporting requirements. 

The Commission would like to reiterate the importance of full compliance with the number 
utilization reporting requirements. The Commission needs this infonnation to get a clear picture of 
what is happening in North Carolina area codes and make decisions pertaining to area code relief and 
number conservation. Understanding what information is most helpful to the Commission has been 
an ongoing process, and the reporting format has been changed as the Commission's knowledge and 
comprehension of these issues have evolved.. The current reporting format was included in a 
February 28, 2000 Order in Docket No. P-100 Sub 137, and it is the Commission's firm intention to 
pursue sanctions against certificated carriers who fail to report. We note that we have not received 
a report since December 31, 1999, because part of our revisions to the reporting requirements 
involved going from quarterly reporting to semi-annually reporting, and we thus eliminated the March 
2000 filing. 

m. NXX Code ReclamaJion 

The FCC granted authority to state commissions to investigate and determine whether code 
holders have "activated" NXX codes assigned to them within specified time frames. State 
commissions may request proof from all code holders that NXX codes have been activated and 
assignment of the numbers has commenced. The FCC directed the NANP A to abide by the state 
commission's determination to reclaim anNXX code if the state commission is satisfied that the code 
holder has not actlvated the code within the time specified in the Order. Similarly, the same authority 
was given to state commissions to direct the pooling administrator in state pooling trials, and the 
national pooling administrator once national thousands-block number pooling has been established, 
to reclaim unactivated or unused thousands-blocks. State commissions do not have to follow the 
reclamation procedures s~t forth in the CO Code Assignment Guidelines relating to referring the issue 
to Industry Numbering Committee (INC), as long as the state commission accords the code holder 
an opportunity to explain the circumstances causing the delay in activating NXX codes. 
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The definition of placing an NXX code "in service11 was clarified to mean not just activation 
of the code through transmission of the local routing information to the Local Exchange Routing 
Guide (LERG), but also that the carrier has begun to activate and assign to end users numbers witbin 
the NXX code. The FCC required_ the initiation of reclamation action by NANP A within 60 days of 
expiration of the assignee's applicable activation deadline, instead of the current 18-month timeframe 
in the CO Code Assignment Guidelines:. These changes to the industry guidelines were all adopted 
as FCC rules. 

The Commission is anxious to begin using this authority to determine ifthere are unused NXX 
codes that could be returned to the NANP A and, if so, where those codes are. It appears, at least 
in Some places, that carriers obtain numbering resources almost as a "safety net" and may go a long 
time without actually assigning numbm to end users. Upon the effective date of the FCC Order, we 
require that all North· Carolina carriers return to NANP A any NXX codes that are "in service" 
according to the old definition (local routing information published in the LERG) but not according 
to the new definition (numbers assigned to end users and activated). If there are extenuating 
circumstances that have fed to certain codes not being "activated" according to the new definition, 
carriers are invited to explain those circumstances to the Commission_ in writing, and the Commission 
will determine Whether code reclamation is appropriate or inappropriate at that time. 

Goll!,g forward, we are VfOrking with NANP A to develop a process under which the 
Commission will receive notice of all NXX codes that NANP A has assigned in North Carolina hut 
for-which it has not received appropriate activation documentation (i.e .• the "Part 411 form). It is our 
understanding.that, currently, NANPA populates EXCEL logs with code assignment information, 
effi:ctive dates, and dates by wbich carriers are to return the Part 4 form to NANP A At six months 
an automatic review program scans the EXCEL fogs for all Part 4 forms that are due but have not 
been received. Then, NANP A sends a first riotice via facsimile to the service provider who has not 
supp~ed NANP A with a Part 4 or a requesi for an extension. The service provider has 14 calendar 
days to respond to NANPA Ifno response is .received. a second notice is sent via certified mail. The 
service provider has 30·calendar days to respond to NANP A NANP A ultimately compiles a list of 
service providers with outstanding Part 4 forms and submits it to the next scheduled INC meeting for 
resolution. 

Once the FCC Order is effective, we expect NANP A to provide the list of service providers 
with_ outstanding Part 4 forms to the Commission, rather than to the INC. The Commission will 
contact the appropriate carriers as quickly as possible, thus giving them to opportuoity to explain why 
the Part 4 fonn or forms have not been returned. The Commission will return the list to NANP A 
with direction to proceed with reclamation f0r those codes that the Commission determines should 
be reclaimed. The Commission will notify NANP A if it has determioed that an additional extension 
is appropriate for particular codes. The Commission will work with NANP A to determine the 
appropriate length of time in which the Commission needs to take Rction. 

All carriers are encouraged to voluntarily return any and all NXX codes that they can return 
at the present time. If the c6des are not being used, they should be returned. The numbering 
resource shortage is a very real problem in North Carolina, and carriers should be taking whatever 
steps they can to extend the lives of all North Carolina area codes. 
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JV. Sequential Numbering Assignment 

The FCC adopted a requirement mandating that carriers first assign all avallahle telephone 
numbers within an opened thousands-block before opening another thousands-block, unless the. 
available numbers in the opened thousands block are not sufficient to meet a customer request. This 
requirement applies to a canjer's existing numbering resources as well as any new numbering 
resources it obtains in the future. The FCC stated that the implementation of this requirement to 
manage thousands-blocks to maximize the availability of clean or lightly contaminated thousands
blocks will increase the efficacy of pooling. Under this requirement, a carrier that opens a clean block 
before utilizing in its entirety a previously-opened thousands-block should be prepared to demonstrate 
to the state commission: (1) a genuine request from a customer detailing the specific need for 
telephone numbers; and (2) the inability on the part of the carrier to meet the specific customer 
request for telephone numbers from the surplus of numbers within the carrier's currently activated 
thousands-block. The FCC stated that this requirement should improve carrier efficiency in utilizing 
numbering resources, while maintaining carrier flexibility in meeting customer demand. 

It is unclear in the Order how the sequential numbering requirement is to be enforced by state 
coµnnissions. There is no process put in place for the state commissions to be notified if a carrier 
violates the requirements, and there is no way that the state commission would be able to find out in 
a timely fashion, becallse by the time an audit or the semi-annual utilization reports uncovered a 
violation, it could be long after the fact. It appears that, at least initially, there will be a time for 
which there is no immediate "check" on carriers' compliance. 

Nevertheless, the Commission is again reiterating its expectation that North Carolina carriers 
will immediately begin complying with the sequential numbering assignment requirement when the 
FCC Order is effective. The Commission agrees with the FCC that the requirement will enhance 
efficiency in the use of numbering resources, .and will p,:epare carriers for the coming environment 
on thousands-block number pooling by preserving as many "clean" or minimally contaminated 
thousands-blocks as possible. The Commission does not yet have delegated authority from the FCC 
to order nwnber pooling. It is actively pursuing that authority, and sequential numbering assignment 
should help North Carolina carriers be more prepared for pooling implementation if and when the 
Commission receives delegated authority, Even if the Commission is unsuccessful in its quest for 
delegated authority to do number pooling, the national callout for pooling will be underway as soon 
as the competitive bidding process for a national pooling administrator is concluded, and will 
hopefully begin in 2001. Thus, carrier preparation for this national roll out is advised and appropriate. 

V. Notification of NXX Code Requests 

In theFebruary28 OrderinDocketNo. P-100 Sub 137, the we required carriers to copy the 
CommJssion on NXX code request that they make to the NANPA A few, but by no means all, 
carriers have complied. In the FCC Order, the FCC specifically stated that it would not limit a state 
commission's access to applications for initial or growth numbering resources. It.is the Commission's 
understanding that NANP A is working on a process by which it will provide such information to the 
state commissions, but that process is not in place at this time. Therefore, we require North Carolina 
carriers to continue to submit copies of their applications for initial or growth numbering resources 
to the Commission, in whatever manner they choose (paper, fax, or e-mail). Further, we clarify that 

98 



GENERAL ORDERS- TELECOMMUNICATIONS 

the applications should be sent to the Commission in advance of the code assigmnent being made, 
preferably at the same time the request is sent to NANP A 

W. The 919 Area Code 

On December 10, 1999; NeuStar, Inc., in its role as the NANP A, filed with the Commission 
an indust,y recommendation fur relieving the 919 numbering plan area (NPA) or area code in North 
Carolina In this Order, the Commission is seeking comment on that recommendation. However, 
the Commission wishes to stress that it is interested in fully pursuing all. practicable number 
optimization measures ~efore it implementS any more area code teliefin North Carolina. 

The following members of the telecommunications industry iil North Carolina participated in 
the area code relief meeting Morrisville, North Carolina on November 4, 1999, where the industry 
reached consensus on its recommendation: BellSouth Telecommunications, BellSouth Cellular, Time 
Warner Telecom, AT&T Wireless, Sprint Mid Atlantic, ALLTEL, AT&T, MCI WorldCom, GTE, 
and Jnterpath Communications, Inc. Members of the Commission Staff and the Public Staff attended 
the meeting as observers. 

At the meeting held in Morrisville on November 4, 1999, industiy .participants considered 
several relief alternatives to furniSh relief before exhaust of the 919 area code. The NANPA states 
that, in planning for the introduction ~fa new area code, NANPA and the industry use the NPA Code 
Relief Planning and Notification Guidelines (INC 97-0404-016) (Industry Guidelines). The Industry 
Guidelines assist NANPA, the indust,y,_ and regulatoiy authorities within a particular area code in the 
planning and execution of relief efforts. The Industry Guidelines cari be accessed On the Alliance for 
Telecommunications Jndust,y Solution (ATJS) web site located at 
www.atis.org/atls/clc{mc{mcdocs.htm. 

The NANP A's filing states that the 919 area code in North Carolina is projected to exhaust 
during the second qu8rte'r of 2002, which has 'created a need for an additional area code. To allow 
sufficient tjme to prepare for NPA relief.and to avoid number exhaust, NANPA notified the 
Commission and industiy members on September 10, 1999 of the need to address NPA relief 
planning. 

l'umlant to the Indust,y Guidelines, NANP A presented an Initial Planning Document (]PD) 
which contained descriptions, maps, dialing re'l.uirements and· the projected lives of each alternative. 
Overall, six relief alt~matives were discussed: an all-services distributed overlaY, a coilcentrated 
growth overlay which overlays a new relief NP A over a portion of the existing 919 NP A; ahd four 
versions of a geographic split that differed according to where the dividing boundary line was placed. 
The industry proposed no additional alternatives. 

According to NANP A, the participants reached consensus to recommend an overiay over the 
entire 919 area as the most suitable relief plan for the 919 area code. The industry rejected 
Alternative #2, the concentrated growth overlay, becallSe the overlay boundary would divide existing 
colillilllllities of interest and split local calling areas, creating a mix of seven and ten-digit local dialing 
and causing customer confusion. The industry participants also eliminated Alternatives #3 and #5, 
both geographic splits, because the projected lives of the resulting area codes would be signilicantly 
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unbalanced and the projected life of one area code of each alternative would be too short to provide 
sufficient relief for the 919 NP A lndusl!y participants also eliminated the geographic splits proposed 
in Alternatives #4 and #6 because the split boundary line would divide local calling areas thereby 
creating a confusing mixture of seven and ten-digit local dialing. Further, the NANP A noted that 
Alternative #6 divides Wake County and would therefore require a time-consuming and political 
decision making process to determine which of the geographic area would retain the existing 919 
NPA 

The NANP A states tha,t the all services distributed overlay would overlay a new area code 
on the same geographic area covered by the existing 919 NPA. All current, existing customers would 
retain the 919 area code and would not need to change their telephone numbers. The NANP A notes 
that FCC regulations require that ten-digit local dialing be implemented within and between the 919 
area code and the new overlay area code. Industry participants also reached consensus to recommend 
to the Commission a schedule for NP A relief implementation. The schedule includes recommended 
implementation intervals as well as the "latest possible date" each implementation phase should begin 
in order to avoid exhaust of the 919 area code. 

According to the minutes of the November 4 meeting, the industry also reached consensus 
to recommend ten-digit local dialing for the recommended overlay in accordance with current FCC 
regulations. Ten-digit dialing will be required for all local calls, between the 919 area code and the 
new area code, and within each of the individual area codes. The industry also recommended that 
ten-digit dialing be required from surrounding areas into the 919 area code, and called for the 
elimination of strategically assigned (or "protected") central office codes that were assigned to 
preseive current seven-digit dialing. According to the industry's recommended dialing plan, toll calls 
would con~ue to be dialed on a 1 + 10-digit basis. 

NANP A stated that, on behalf of the industry, it respectfully requests that the Commission 
approve the industry's recommended all services overlay as the means of relief for the 919 area code. 
The industry also requested that the Commission approve its recommended implementation intervals. 

The Commission concludes that comments should be sought from the public on the industry 
recommendation and any alternative proposals and that, accordingly, public notices should be sent 
by bill insert to all affected su~scribers ahd should be printed in newspapers with circulation 
throughout the geographic territory covered by the 919 area code. Appendix B, directed to 
subscribers located within the 919 area code, is to be both published and sent as a bill insert to 
subscribers in the 919 area code. Appendix C, directed to subscribers outside the 919 area code 
whose dialing patterns may be affected by the relief plan, is to be sent to those subscn"bers as a bill 

· insert. The Commission further concludes that comments and reply comments should be sought from 
interested parties. 

IT JS, THEREFORE, ORDERED as follows: 

I. That North Carolina carriers will fully comply with the FCC Order in CC Docket No. 99-
200. 
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2. That North Carolina carriers shall continue to file number utilization reports in the format 
specified by the Commission until further no_tice. The next reports are due ori June 30, 2000. 

3. That upon the effective date of the FCC Order, all North Caro!ina,carriers shall return to 
NANPA any NXX codes that are "in Service" according to the old· definition (local routing 
information published in the LERG) but not according to the new definition (numbers assigned.to end 
users and activated). Ifthere are extenuating circumstances that have led to certain codes not being 
"activated'' according to the nevi-definition, carriers are invited to explain those circumstances to, the 
Commission in writing, and the Commission will determine whether code reclamation is appropriate 
or inappropriate. 

4; That members of the general public shall have the opportunity to file comments on the 
industry's recommended relief plan for area code 919 in accordance with the public notices attached 
hereto. Such comments shall be submitted not later than August 17, 2000, ,As the largest local 
exchange companies (LECs) participating in the development of the recommendation, BellSouth, 
ALLTEL, Sprint, and GTE shall assume primary responsillility for assuring, with the cooperation of 
other local exchange companies and telephone membership corporations (TMCs), the publication of 
the public notice as set out in Appendix A ~· order to solicit comments from the general public 
concerning area code relief for area code· 919 in North Carolina. Such notice shall be published in 
newspapers of general circulation throughout the geographic territory covered by the 919 area code 
and shall cover not less than 1/4 of a page. Such notice s~all be published once a week for two 
consecutive weeks concluding by no later than July 18, 2000, Each LECtrMC which publishes the 
attached public notice shall, not later than July 28, 2000, file affidavits regarding such newspaper 
publication and a list of newspapers used for publication and the dates the notice was published in 
each newspaper; 

5. That the LECs shall send the public notice set forth as Appendix A as a bill insert to each 
of their respective subscribers located within the 919 area code once during the period beginning on 
the date of this Order and ending on July 28, 2000, 

6, That the LECs shall send the public notice set forth as Appendix B as a bill insert to each 
of their respective subscn.Oers who are located outside the 919 area code but who have the capability 
to complete calls to points inside the 919 area code using seven-digit dialing. once during the period 
beginning on the date of this Order and ending on July 28, 2000. 

7. That the TMCs who serve subscnllers in the area affected'by the proposed plan are hereby 
encouraged to send bill inserts comparable· to those specified in Appendix A and Appendix B, 
reflecting any seven-digit dialing routes into the 919 area, as appropriate, to their respective 
subscribers during the period beginning on the date of this Order and ending on July 28, 2000. 

8. That the formal parties to this proceeding shall file comments regarding the industry 
recommendation, or any alternative proposal; not later than July 28, 2000, with reply comments due 
no later than August 17, 2000. At a minimum, each formal party to this proceeding shall: 

a. Provide an executive summary of their comments and reply comments setting out in 
a concise manner all material issues upon which they comment. The executive 
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summary requirement shall apply to any comments or reply comments exceeding three 
pag;es double•spaced. 

b. Set out with specificity any alterations they suggest to the industry recommendation, 
If any comm.enters recommend a geographic split for ,area code 919, they shall 
indicate which counties and exchanges comprise their proposed area codes and, to the 
extent practicable, the number of access lines therein Such_ comm.enters shall also 
provide a map of North Carolina by county any, if possible, by exchange, showing the 
boundaries of ally area codes they propose. Those cc:,mmenters supporting the 
industry recommendation of an overlay shall indicate if they have any changes to the 
industry's Proposal, and discuss the merits of the overlay as compared to a geographic 
split. The industry participants shall fully discuss each of the altematives which 
they considered, the pros •and cons of each alternatiye, and the reasons which 
caused them to choose their recommended alternative and to reied the other 
alternatives. 

c. File comments and reply comments together with an MS-DOS formatted 3. 5-inch 
computer diskette containing nonCOmpressed files saved in WordPerfect format. 

d. Be encouraged to file jointly. 

9. That the following are hereby made formal parties to the P-100, Sub 137b docket: Public 
Staff, Attorney General, all local exchange companies, all telephone membership corporation~ all 
competitive local providers, all interexchange carriers, and any cellular, PCS, or other wireless 
company which files comments. Any other person desiring.to become a formal party to this docket 
must be granted,intervention according to Commission rules Rl-3, Rl-5, andRl-19. 

ISSUED BY ORDER OF TIIE COMMISSION. 
This the 20th day of June, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

Commissioner Owens did not participate. 

STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. P-100, SUB 137b 

BEFORE TIIE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 

APPENDIXA 

Area Code Relief for North Carolina's 
919 Numbering Plan Area (NPA) 

) 
) 

NOTICE OF OPPORTUNITY 
TO FILE WRITTEN COMMENTS 
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NOTICE IS HEREBY GIVEN that on December 10, 1999, the North American Numbering 
Plan Administration (NANPA) filed with the North Carolina Utilities Commission (Commission).• 
recommendation made by representatives of the telecomnrunications industJy to provide relief for the 
919 area code in North Carolina. The NANPA's filing states that tho 919 area code is projected to 
exhaust dnring tho second quarter of 2002, which has created a need for an additional area code in 
the geographic area now covered by the 919 area code to ensure the availability of telephone numbers 
in the future. Toe number for the new area code will not be announced ·until after fuial approval of 
a relief plan. 

TWO AREA CODES AND TEN-DIGIT DIALING 

Industry representatives have recommended an overlay as the relief plan for the 919 area 
code. Under the rec.ommended plan,. a new area code would be assigned to cover or "overlay'' the 
entire 919 geographic area using the existing 919 area code boundary lines. This would result in two 
area codes for the same geographic area. The chief advantage of using an overlay relief plan is that 
existing telephone subscribers would not have to change area CodeS or their telephone numbers. 
When telephone numbers in the 919 area code run out, new residential and business telephone 
numbers for the area would be assigned from the Dew area code. The~ disadvantage of using an 
overlay relief plan is that all ·local and expanded local calls dialed using seven digits today would have 
to be dialed using ten digits (919 + seven-digit telephone number or new area code+ seven-digit 
telephone number). A Federal Communications Commis~on regulstion requires ten-digit dialing both 
between and within the 919 area code and.tho new overlay code. 

The Commission will also consider the extent to which existing seven-digit dialed local and 
expanded local routes originating outside of the 919 area code and terminating inside the 919 area 
code should be converted to ten-digit ~ialed routes. 

OTHER SOLUTIONS WERE CONSIDERED 

According to the NANP A, tho industty examined six relief alternatives before reaching • 
consensus to recommend the overlay relief plan. Alternative #2 was a "concentrated growth" overlay 
which would overlay a now relief NP A over a portion of the existing 919 NP A Tho other part of tho 
geographic area_ would not be included in,the overlay until the remaining numbers in the 919 area 
code have been assigned within that area. NANP A states that tho industry rejected tho concentrated 
growth oveday because tho overlay boundary would divide existing conununitios of interest and split 
local cai1ing areas, creating a mix of seven and ton-<ligit local dialing lind causing customer confusion. 

Four versions of a "geographic split" plan were also considered. Under these plans, the 
geographic area covered by the 9t9·area code would be split into two parts. R,oughly half of the 
affected telephone subscnbors would continue to be served through the 919 area code, and half would 
change to the riew area code. Although ten-digit dialing would not be required within area codes, 
most of the sovon-<ligit dialed calling routes that exist today in the 919 area code would become ton
digit dialed calling routes in both directions if they are split by the new area code boundary. The four 
split alternatives considered differed according to whore the dividing boundary line was placed, The 
NANP A states that the industty participants eliminated Alternatives #3 and #5, both geographic 
splits, because tho projected lives of tho resulting area codes would be significantly unbalanced and 

103 



GENERAL ORDERS -TELECOMMUNICATIONS 

the projected life of one area code of each alternative would be too short to provide sufficient relief 
for tho 919 NPA Industry participants also eliminated tho geographic splits proposed in Alternatives 
#4 and #f, because the split boundary lino would divide local calling areas thereby creating a confusing 
mixture of seven and ten-digit local dialing. Further, the NANP A noted that Alternative #6 divides 
Wake County. 

PUBLIC COMMENT SOUGHT ON INDUSTRY RECOMMENDATION 

Persons desµing to send written. statements to the Commission should submit their statements
supporting or opposing the industry recommendation, or any alternative proposal, on or before 
August 17, 2000, and should include any information that those persons wish to be considered by the 
Commission in this matter. Interventions or statements should be addressed to the Chief Clerk, North 
Carolina Utilities Commission, 4325 Mail Service Center, Raleigh, NC 27699-4325. Statements may 
also be faxed to 919-733-7300. 

The Public Staff of the Utilities Commission, through the Executive Director, is required by 
statute to represent .the using and consuming public in proceedings before the Commission. 
Statements to the Executive Director should'be addressed to: 

Robert P. Gruber 
Executive Director - Public Staff 
4326 Mail Service Center 
Raleigh, .North Carolina 27699-4326 
Fax: 919-733-9565 

The Attorney General is also authorized by statute to represent the using and consuming 
public in proceedings before the Commission. Statements to the Attorney General should be 
addressed to: 

The Honorable Michael F, Easley 
Attorney General - State of North Carolina 
Post Office Box 629 
Raleigh, North Carolina 27602-0629 
Fax: 919-716-6757 

ISSUED BY ORDER OF TiiE COMMISSION. 
This the.1!)Jh day ofJuno, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Genova S. Thigpen, Chief Clerk 
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APPENDIXB 
STATE OF NORTH CAROLINA 

UTILITIES COMMISSION 
RALEIGH 

DOCKET NO. P-100, SUB 137b 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Area Code Relief for North Carolina's 
919 Numbering Plan Area (NPA) 

) 
) 

NOTICE OF OPPORTUNITY 
TO FILE WRITTEN COMMENTS 

NOTICE IS HEREBY GIVEN that on December 10, 1999, the North American Numbering 
Plan Administration (NANP A) filed with the North Carolina Utilities Commission (Commission) a 
recommendation made by representativ~ Of the telecommunications industry to provide relief for ~e 
919 area code in North Carolina. The·NANPA's filing states that the 919 area code is projected to 
exhaust during the second quarter of 2002, which has created-a need•for an additional area code in 
the geographic area now covered by the 919 area code to ensure the availability of telephone numbers 
in the future. The number for the new area code will not be annouiice'd until after final approval of· 
a relief plan Introduction of anew area code in the 919 area may affect the way you dial calis to that 
area. 

SOME OF YOUR SEVEN-DIGIT CALLS MAY BECOME TEN-DIGIT CALLS 

The Commission is considering a recommendati_on from the industry to adopt an overlay as 
the relief plan for the 919 area code. ,Under the recommended pl!lll, a new area code would be 
assigned to cover or "overlay'' the entire 919 area u~ing the existing 919 area code boundary lines. 
This would result in two area codes for the same geographic area. Existing telephone subscribers 
would not have to change area codes or their telephone numbers, but when telephone numbers in the 
919 area code run out, new residential and business telephone numbers for the area would bnssigned 
from the new area code. A Federal Communications Commission regulation requires ten-digit dialing 
both between and within the 919 area code and the new overlay area code, The industcy plan calls 
for all seven-digit dialed routes originsting within the existing 919 area to be converted to ten-digiti 
dialing. 

The Commission's decision on the relief plan could also affect subscribers who' are located 
outside the 919,area but who are able to reach. subscribers ii:t the 919 area by dialing seven digits. 
Depending on the plan which the Commission ultimately adopts, subscribers outside the existing 919 
area may have to dial·ten digits (919 + tlie seven-digit number, or the new area code and the seven
digit number) to reach customers in the 919 area, Examples of routes to and from points outside the 
919 area to and from points within the 919 area which may be affected by the change to ten-digit 
dialing are: · 
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From exchanges in 919 area code to exchanges in 252 area code: 
Kenly to Bailey, Lucana, Wilson, Elm City and Stantonsburg 
Goldsboro to La Grange and Moss Hill 
Louisburg to Spring Hope 
Oxford•to Henderson 

From exchanges in the 919 area code to exchanges in the 910 area code: 
Pittsboro, Siler City, Goldston, and Bonlee to Beonett 
Olivia to Fayetteville and Lilliogton 
Angier to Dunn and Lillington . 
Benson to Dunn 

From exchanges in the 919 area code to exchanges in the 336 area code: 
Mebane to Burlington, Anderson, and Saxapahaw 
Hillsborough to Prospect Hill 

PUBLIC COMMENT SOUGHT ON INDUSTRY RECOMMENDATION 

Persons desiring to send written statements to the Commission should submit their statements 
supporting or opposing the industry recommendation, oi any alternative proposal, on or before 
August 17, 2000, and should include aoy information that those persons wish to be considered by the 
Commission in this matter. Inteiventions or statements should be addressed to the Chief Clerk, North 
Carolina Utilities Commission, 4325 Mail Service Center, Raleigh, NC 27699-4325. Statements may 
also be faxed to 919-733-7300. 

The Public Staff of the Utilities Commission, through the Executive Director, is required by 
statute to represent the using and consuming public in proceedings before the Commission. 
Statements to the Executive Director should·be addressed to: 

Robert P. Gruber 
Executive Director~ Public Staff 
4326 Mail Service Center 
Raleigh, North Carolina 27699-4326 
Fax: 919-733-9565 

The Attorney General is also authorized by statute to represent the using and consuming 
public in proceedings before the Commission. Statements to the Attorney General should be 
addressed to: 

The Honorable Michael F. Easley 
Attorney General - State ofNorth Carolina 
Post Office Box 629 
Raleigh, North-Carolina 27602-0629 
Fax: 919-716-6757 

ISSUED BY ORDER OF THE COMMISSION. 
This the 20th day of June, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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DOCKET NO; P-100, SUB 140 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Petition for Rulemaking to Revise Billing and 
Collections ·Procedures for Telecommwiications 
Companies Regarding Local riisconnectiOn and 
Toll Deirlal 

) 
) 
) 
) 

ORDER DIRECTING 
REVISION OF RULES 

BY THE COMMISSION: On June 23, 1998, the Attorney General filed a Petition for 
Rulemaldng requesting that the Commission adopt rules to prohibit two very specific practices: (1) 
the disconnection of local service for failure to pay for toll and long distance charges .Qocal 
disconnection) and (2) the global denial of toll service for failure to pay toll charges owed to a 
particular carrier (global toll denial). 

After an.oral argument was held on April 12, 1999, theCbalr issued an Order requesting 
negotiations to determine whether a consensus could be reache~ among.t;lle parties to this ·docket on 
an appropriate.pr6poSal for the CommiSsion regarding local ,disconµection and global toll denial. 

. . . 
On October 8, 1999, the Attorney General, the Public Staff; the North Carolina Justice and 

Community Development Center (NCJCDC), and the Telecommunications Industry Group (TIG) 
filed a SubmisSion ofJoint Settlement Proposal (Joint Settlement Proposal). Under the settlement, 
the central principles agreed to were that (1) disconnection oflocal telephone service will rio longer 

-be allowed for nonpayment of non-local charges and (2) global toll denial will be allowed for 
nonpaymeilt of long distance charges. In this Joint Settlement Proposal, five issues still in dispute 
were submitted for Commission detennination. 

On October 12, 1999, the Commission issued an·Order Seeking Comments on the October 
8, 1999 Joint Settlemerrt·Proposal, including the five controverted issues. Initial comments were filed 
by AT&T Communications of the Southern States, Ioc. (AT&T); BellSouth Telecommunications, 
Inc. (BellSouth) on Behalf of itself and The Alliance of North Carolina Iodependent'Telej,hone 
Companies (Alliance);1 Business Telecom, Ioc. (BTI); GTE South Iocorporated (GTE); MCimetro 
Access Transmission Services, Ioc. and MCI WorldCom Communications, Ioc. (MCI WorldCom); 
Sprint Communications Company L.P., Carolina Telephone and Telegraph Company, and Central 
Telephone Company (Sprint); the Public Stall; and the Attorney General, Reply comments were filed 
by ALLTEL Carolina, Ioc. and ALLTEL Communications, Ioc. (ALLTEL), AT&T, 
BellSouth/Alliance, GTE, MCI WorldCom, Sprint, the Public Staff, and the Attorney General. 

'Toe Alliance consists of Citizens Telephone Company, Concord Telephone Company, Ellerbe 
Telephone Company, LEXCOM, MEBTEL Communications, North State Telephone Company, and 
Randolph Telephone. -
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CONTROVERTED ISSUES 

ISSUE NO. 1: Bundled sen>ices. Under subparagraph (c) of paragraph l(b)(l) of the Joint 
Settlement Proposal, when a customer fails to pay for a "bundled local service" (i.e., a bundled service' 
that includes local service as defined in !(a)(2) ofthe,Joint Settlement Proposal), the bundled service 
may be disconnected, but the telephone-utility mu St provide the customer an opportunity to maintain 
local service by paying the regulated past due balance owed for local service. Other requirements 
also apply under subparagrapbs (d) and (e) of paragraph l(b)(l). The first question is whetl,er these 
provisions (c), (d), and (e) should apply to a telephone utility that does not provide local service 
on an unbundled basis and, if not, whether other restrictions regarding disconnection of bundles 
should apply to those utilities. Essentially, this issue requires the Commission to determine what 
rules will apply to competing local providers ,(CLP,) since some CLPs; unlike incumbent local 
exchange companies (ILECs), do not provide local service on an unbundled basis but instead provide 
local service combined with other services as part of a bundle. 

A related question concerns the definition of ''bundled local service." Paragraph i(a)(2) states · 
that 'bundled local service" is a "combination oflocal service, as defined [in paragraph l(a)(i)], and 
one or more other services, either regulated or nonregulated, which are offered either by a local 
service provider alone, or by a local service provider jOintly with one or more either entities ... " The 
question is whether the definition should inclilde tl,efoUowing language: "and which are priced 
below the sum of the rates or prices for the same services on an inWvidual or unbundled basis." 

Initial Comments 

ALLTEL: ALLTEL did not file initial comments. 

AT&T: AT&T requested that the Commission reject any efforts to use this rulemaking 
proceeding to impose on carriers the obligation to offer stand-alone local services or to restrict in any 
other way the ability of carriers to offer bundled local services. 

AT&T believes this provision-in essence eliminates the entire concept of bundled local service 
offerings by requipng every carrier to offer stand-alone local service. AB with the first sentence of 
Section 6 of the Joint Settlement Agreement, there is no reason for the application of such provisions 
to carriers who do not provide or do not intend to provide stand-alone (unbundled) local services. 
CLPs do not and will not possess market power. There can be no possible concern that any CLP 
could ever engage in any unlawful tying arrangement. ' 

AT&T suggested that the following r~sion to Section° l(b)(l)(f) be made to the proposed 
rules to allow for carriers to provide and disconnect service on a unbundled,only basis: 

If the telephone utility does not provide local service on an unbundled basis, 
subsections (c), (d), and (e) do not apply, and the telephone utility may require the 
customer to pa)' the past due balance owed ( excluding amounts billed by the 
telephone utility on behalf of third parties for services other than the bundled service) 
before bundled service is restored. 
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In addition, AT&T recommended· that the Commission not include in the defi_nition of 
"bundled local: service" any requirenient that the bundle of services-be "priced below the sum of the 
rates or prices for the same services on an individual basis. 11 There simply is no reason for this 
requ.ifement - a bundled service is a bundled service regardless of the price at which it is offered. 
Moreover, this requirement effectively imposes ·a requirement that ~arriers provide a stand-alone 
service offering, because it presumes that there are services offered ·On°an 11individual basis11 against 
which the price of the buridled service may-be compared. 

BELLSOU'IH/ALLIANCE: .BellSouth/Alliance believes that all bundled services provided 
to subscnoers in North Carolina should be governed by the same rules. Sound public policy demands 
the uniform application of important requirenients. If the provisions have a sound basis, they should 
apply in a non--Ois'criminatory way to all participants in the marketplace. The ce~ purpose of this 
docket is so that customers who cannot pay charges attributable to toll service will not lose their local 
service. This policy sliOuld prevail regardless ~fwhich carrier provides their.local service. To do 
otherwise.can only result in customer,confusion, making it more difficult to communicate the new 
policy to customers in a consistent, easily understood fashion. Furthermore, if one class of providers 
has to implement th~ rules, but another class-of providers does not, the rules will play an important 
role in how the market forlocal service develops in North Carolina BellSouth/Alliance.believes that 
if a new ~trant can avoid,a number of adminiStratively complex ~illing and collection requirements 
by SUDply choosing not to offer stand-alone local service. there is little;doubt that few such offerings 
will be forthcoming .. 

BellSoutb/Alli.ance pointed out that although the provisions of the Joint Settlement Proposal 
never mention ILECs and CLPs, this dispute is fundamentally about establishing different regimes for 
these two different classes of carriers. If a carrier offers stand-alone local service and bundled local 
service, then the Settlement lay& out requirements to ensure that-customers subscribing to bundled 
service will be able to keep their local service even if they do not pay the entire price of the bundle. 
If a carrier does not offer stand-alone foc8f service but does offer bundled service. then that carrier 
does not have to afford its customers the same protection. BellSouth/ Alliance believes that disparate 
treatment for CLPs and ILECs is simply not justified. 

BellSouth/Alliance is nOt ~vacating that the Commis.sion require CLPs to offer stand-alone 
local service. Rather, BellSouth/Alliance simply ask that the Commission ensure that a CLP that 
chooses to offer only packages will be reqgired to block the toll portion of the package if the 
customer fails to pay for that entire package. 

BellSouth/Alliance did not-specifically addre5s the related question of whether the definition 
of''bundled localservice"'should also'include the phrase "and which are priced below the sum of the 
rates or prices for the same services On an in~vidual or unbundled basis. 11 

B11: Bri stated it belleves that a distinction should be made between those telephone utilities 
that provide local service as a stand-alone offering and those telephone.utilities that offer local service 
only as a Colllponent of'a build.led' arrangement. CLPs are experimenting with and ·developiµ.g 
innovative telecommunications products ~d services. Various CLPs, including BTI, bundle local 
service with long distance service, paging, Internet access, and other products. By combining these 
products and services into unique bundles, customers benefit from a "one-stop shopping11 price that 
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is generally lower than the price of purchasing each item separately. If a customer fails to pay for a 
bundled service, a CLP should be able to disconnect-the customer from all services provided in.the· 
bundle. 

BTI further stated that it is both impractical and detrimental to ·consumers to require a CLP 
to disassemble the bundle and make a special-exception to provid~ a product that it does not oR:er on 
a stand-alone basis to a customer who has failed to pay for the bundled service. Requiring a CLP to 
segregate the price of local service from the bundle will increase costs and serve as a disincentive for 
CLPs to offer bundled local service to the residential market. 

BTI noted that if a customer fails to pay a CLP for bundled local service, and the bundled 
local service is subsequently disconnected, the customer could obtain local service from the Eligible 
Telecommunications Carrier (ETC) that provides universal service in the ~stomer's serving area. 

BTI urged the Commission not to apply subsections (c), (d), and (e) of Section !(b)(I) of the 
Joint Settlement Proposal to telephone utilities that do n~t provide local service on an unbundled 
basis. 

BTI recommended that the definition of "bundled local service" should not include the 
italicized verbiage that incorporates pricing. 

GTE: GTE recommended that the Co~ssion keep in mind, as it reviews the contested 
issues, that the focus of the docket is local disconnection and toll deoial. This docket should not be 
used to develop or mandate new regulations that are overly broad and extend beyond the issues at 
hand. 

GTE maintained that there should be regulatory parity between the regulated fum.s competing 
within the state. The ratiooale underlying the quest for parity is fundamental to maintaining the 
preservation of universal service and reasonable rates. As new firms or CLPs enter the market,
common sense dictates that their entry point will be where higher profit margins are anticipated, and 
that ubiquitous service to residential customers may not.be provided for several years by the new 
firms, if ever. The ILECs are by statute the universal service provid~s in the areas in which they 
were certificated to operate on July I, 1995. In addition, it is GTE's heliefthat the ILECs have also 
applied for and received ETC certification from the Commission or appropriate agency. lf,the CLPs 
have a regulatory rule advantage over the ILECs in addition to.- not being required to provide 
universal service, it would have a deleterious impact on universal service. GTE strongly 
recommended that in-this docket, regulatory parity be-maintained related to the lo~ disconnection 
and global toll-depial issues related to bundling products. Should the Commission determine that a 
limited regulatory parity rule is not in the public interest at this time, then.GTE recommended that 
parity in this docket be maintained at a minimum between ETCs and a different set of rules be 
maintained between non-ETCs within the state of North Carolina for some interim period of.time. 

GJE further recommended that this docket is not the appropriate forum for the Commission 
to adopt new pricing rules relative to bundling as this may well have the result of slowing down 
innovation and the speed to market concepts envisioned by the General Assembly when_ House Bill 
161 was enacted. The contested language with respect to this issue should not be adopted. 
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MCI WORLDCOM: MCI WorldCom contended that customers are demanding 'bundled' 
service offerings, which Dlay include packages oflocal exchange service with other regulated and 
non-regulated services. Consumers want the convenience of billing and servicing by a single entity. 
New entrants ·can· provide nbundles11 of long ·distance and local service more- economically than 
distinct, separate Offerings of the compohents of those services. Without the ability.to offer such 
bundles in lieu of traditionally tariffed services, some new entrants would lack the ability to compete 
against the ILECs in the local exchsnge market. 

MCI WorldCom stated that subs~cii~ns {c), (d), and (e) of Section !(b)(!),.as currently 
phrased, state or imply that residential customers who are subject to local disconnection or blocking 
of all toll services (global toll denial) by a local exchsnge carrier shall be.entitled to unbundled local 
exchange service even if their current carrier provides Only a bundled service offering. The 
Commission should limit the reach ofsubsectlons (c), (d), and.(e) of Section !(b)(I) to those carriers 
that provide unbundled local service. 

MCI WorldCom believes that the'definitioil of 'unbundled local services' should not be 
limited to tho~e services-"priced below the sum of the rates or prices for the same services.on an 
individual or unbundled basis." Although bundled services promise to comprise an important part of 
a competitive telecommunications market relatively few competing local providers currently offer 
bundled local services, and it is not clear whether bundled service offerings are presently priced above 
the sum of their ccimponent services. Consumers that tend to buy bundled services are discerning in 
their choices in the market, and hence do not need "protection"· in the form of increased regulation. 
If the Attorney General or another interested party believes that they need protection, then those 
concerns may be addressed in another proceeding. 

MCI WorldCom stated that the language limiting the definition of"bundled local service' 
would have the effect of forcillg those carriers whose business plans and tariffs do not provide for 
unbundled local service, to offer such services or cease providing bundl.ed local services. Either result 
is undesirable as a matter of public policy. As the local exchange mar}cet becomes more competitive, 
there should be,less reason to regulate prices or fo ,require carriers to provide services that may not 
recover costs. Bundling, with its potential for providing more choice as well as savings to consumers, 
should be encouraged rather than discouraged. Consequently, the subject definition should not be 
burdened with a price limitatiort · 

SPRINT: Sprint supported exempting telephone utilities offering only bundled local services 
(and not providing local service on a stand-alone basis) from the requirement to offer customers the 
option of separately paying fur and retaining local service. The exemption applies to those CLPs who 
have chosen to, forgo offering stand alone local service, making the exemption both limited and 
competitively neutral. The customer of such a CLf currently has local service available from the 
ILEC, the Commission's designated provider oflast resort. 

Sprint also supported adding the following language at paragraph l(b)(i)(I): 'If the telephone· 
utility does not provide local service on an unbundled basis, subsections (c), (d), and (e) will not 
apply,' and the telephone utility may require the customer to pay the past due balance owed ( excluding 
amounts billed by the telephone utility on behalf of third parties for service other than the bundled 
service) before bundled local service is restored." 
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Sprint stated it sees little value in adding to the definition of bundled local service a 
requirement that bundles be priced less than their a la carte offerings. Adding the suggested language 
just raises the question of whether bundles priced equal to or above their a la carte offerings are 
subject to the same local service breakout requirements as other bundles. Sprint believes the pricing 
of service packages should not be taken up in this proceeding and is best handled as a tariff approval 
matter. 

ATIORNEY GENERAL: The Attorney General stated he took no position on this issue 
during the negotiations but has now carefully considered the issue and its potential ramifications and 
strongly believes the issue is not yet ripe for decision. 

The Attorney General pointed out that as cirOJmStances now exist, the Commission lacks the 
neces.sary infonnation in order to make a decision on this issue. It is unknown when real competition 
will arrive in the residential market and on what scale. The Attorney. General further pointed out,that 
th~re are questions as to legal standards that will apply as a result of consolidation and what 
requirements will be regarding universal service. It is unknown what the residential market will look 
like, what services will be available from CLPs, what they will cost residential customers, and what 
the Federal Communications Commission (FCC) and Commission rules governing market will be, or 
what protections customers will need to maintain local service. 

The Attorney General cautioned against the Commission reaching a decision concerning 
whether certain market players should be allowed to operate under different rules, without having the 
ability to base the decision on actual market conditions and current regulatory requirements. The 
result might be to skew the market in favor of one group or the other, to create incentives for CLPs 
not to become ETCs, oito discourage CLPs from offering local service an an unbundled basis. Other 
potential dangers likely exist but cannot even be predicted due to the theoretical nature of the issue 
and the uncertainty regarding what residential competition will look like. 

The Attorney General recommended that this issue not be addressed until after the 
Commission completes its universal service docket, at which time many of the questions surrounding 
this issue will be resolved. 

PUBLIC STAFF: The Public Staff pointed out that adopting the contested language of 
paragraph l(a)(2) and requiring that each component of a bundled service be made available to the 
public separately is likely to be difficult, if not impossible, to enforce. The Commission's regulations 
do not require CLPs to file their rates, except with respect to basic local service. Consequently, the 
Commission has no way ta know whether a CLP is offering a particular service separately. Some 
CLPs may be offering bundled services only. Even if the Commission had full knowledge of all 
services offered and rates charged by CLPs, it would be fairly easy for a company to comply with the 
contested language of paragraph I (a)(2) in form, but not in substance, by charging at least as much 
for the regulated service as it charges for the bundle. This would render the intended safeguard 
essentially meaningless. 

The Public Staff recommended that companies that provide local service only as part of a 
bundled service be exempted from subparagraphs l(b)((l)(c), (d), and (e) of the proposal. The Public 
Staff stated it is not aware of any alternative restricti0ns on 4isconnection of bundles that could 

112 



GENERAL ORDERS - TELECOMMUNICATIONS 

usefully be imposed in lieu of subparagraph, (c), (d), and (e). Accordingly, the Public Staff 
recommended that subparagraph (f) be worded as follows: 

If the telephone utility does not provide local service on an unbundled basis, 
subparagraphs (c), (d), and (e) will not apply, and the telephone uiility may require 
the customer to pay the past due :balance owed ( excluding amounts billed by the 
telephone utility on behalf of third parties for service other than the bundled service) 
before bundled local serviet: ls restored. 

This approach will not result in harshness to customers who are unable.to pay for bundled 
service provided by CLPs but do want to retain local service on an unbundled basis. These customers 
can apply for unbundled local service from their local ILECs. All of the State's ILECs currently offer 
unbundled local service, and this solution is dependent on the ILECs' continued offering of basic local 
service on an-unbundled basis at reasonable rates. 

The Public Staff further recommended that, in order to prevent customers from being taken 
by surprise when the failure to pay for one telephone service leads to the threatened disconnection 
of numerous Other services, the Commission should modify Section 5 of the Joint.Settlement Proposal 
by adding at tlie end of the section a new subhead entitled "Bill inserts11 setting .out a requirement that 
periodic bill inserts be sent to customers subscribing to bundled lo?fil service, so as to ensure that 
these customers are informed as to the effects of nonpayment. The Public Staff provided a revised 
draft of Sections 5 and ·6 of the Joint Settlement Proposal containing its proposed modifications. 

Reply Comments 

ALLTEL: AILTEL stated that it agrees with the Public Stall's comments that the proposed 
language giving rise to this controverted issue "is simply unenforceable, absent major changes in the 
Commission's CLP regulations." Also, this is a pricing related issue and is not· appropriately 
addressed in this proceeding. 

AILTEL recommended that if the Commission does detennine.that regulatory parity is in the 
public interest, then AILTEL believes; as GTE indicated, that new entrants should not be brought 
to the same level of regulation that the ILECs are under. Rather, the ILEC regulatory paradigm 
should be changed to match that of the new entrants. 

· AT&T: AT&T suggested that the Commission should reject both the BellSouth/Alliance 
position against different rules for CLPs and ILECs and the Attorney General1s positioll that the 
Commission defer a decision on this issue until after universal service rules are in place, as contrary 
to the public interest of North Carolina and its consumers. 

In response to the BellSouth/Alliance proposal, AT&T'stated that there are already different 
rules for CLPs and ILECs, reflecting the very real fact that there are obvious differences between 
CLPs and Il.ECs. There is an entire section of the Commission's rules which applies only to._CLPs, 
and there are rules which apply to ILECs but not CLPs. Thus, just as the,Commission1s rules already 
reflect differences between CLPs and ILECs, so too should the local disconnect rules allow for the 
provision of bundled service by CLPs without the need to also offer stand-alone local service. 
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AT&T stated that if the Commission applies the rules as proposed, it will gain absolutely no 
greater protection for North Carolina consumers, but will substantially hinder innovation and the 
development of competition for lqcal services in North Carolina. The rules as <J,rafted essentially 
prohibit CLPs from offering local service only as part of a service bundle. By foreclosing such 
options, the regulations· would eliminate a range of incentives for CLPs to innovate and attract 
customers. Greater freedom, room to innovate, and the ability to offer unique services are absolute 
necessities for CLPs - and local competition - to survive. AT&T noted that from a purely practical 
standpoint, it may prove very difficult fof CLPs to design systems and processes.to separate stand
alone local services from bundled services. 

In response to the Attorney General's proposal, AT&T recommended that the Commission 
not accept the Attorney General's position ihat the Commission defer a decision on this issue until 
after universal service rules are in place. The rules as drafted require CLPs to provide stand-alone 
local service. Thus, if the Commission does nothing, it will adopt rules that require all CLPs to 
provide stand-alone local service. The rules will then have to be. changed after universal service rules 
are adopted to allow CLPs the option of providing only bundled focal service. Such a process would 
be much more cumbersome and inefficient than simply resolving this issue now. Rather than do 
nothing and allow regulations·to go into effect that would hinder the ability of CLPs to provide 
innovative service,offerings, the Commission should revise the regulations in accordance with the 
suggestions in AT&T's original comments which would allow CLPs the ability to provide only 
bundled local service if they choose to do so. AT&T noted that although it does not agree with the 
rationale set forth by the Public Staff, AT&T agrees with the language proposed by the Public Staff 
on this issue. 

BELLSOUTH/ALLIANCE: BellSouth/Alliance again stated that sound public policy 
dictates that all bundled telecommunication services provided to North Carolina consumers should 
be governed by the same rules. There is simply no credible reason to disparately apply these 
requirements to consumers of bundled local and long distance service simply because one is a CLP 
customer and the other is an ILEC customer. 

BellSouth/ Alliance agrees with the Attorney General's concerns regarding the uniform 
application of the proposed rules. Although BellSouth/Alliance does not believe that it will ever be 
necessary to exempt CLPs from Requirement Nos. l(b), l(c), (d), and (e), BellSouth/Alliance does 
not object to the Attorney General's recommendation to defer considering whether to exempt CLPs 
from these requirements until after the conclusion of the Commission's universal service docket. In 
the interim, the rules regarding bundled services should apply in a uniform fashion to CLPs and 
ILECs. 

BellSouth/ Alliance pointed out that in its initial comments On this point, it stated that it is not 
advocating,that the Commission require CLPs to offer stand-alone local service. It is simply asking 
that the Commission ensure that a CLP that chooses to offer only pa9kages will be required to· block 
the toll portion of the package if the customer fails to pay for that entire package. This is consistent 
with how the new requirements will apply to ILECs when an ILEC customer subscribes to a bundle_d 
local service. 

BTI: BT! did not file reply comments on this issue. 
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GTE: GTE stated that it was not suggesting that CLPs be forced to unbundle their products 
or offer a stand•alone local product in its original comments. Rather, GTE was trying to establish 
the point that ILECs should be given the same regulatory flexibility with respect to the issues in this 
docket that the CLPs enjoy. Unless the Commission establishes parity between ILECs and CLPs with 
respect to this docket, the problems associated with disparity can be expected to continue. GTE 
stated it agrees with the Attorney General that there are very real dangers associated with disparate 
ILEC and CLP rules associated with local disconnection and toll blocking. However, in addressing 
these dangers. the Commission does not need·to wait on the universal service docket to resolve the 
disparity with respect to the issues in this docket. The Commission sh_ould utilize this proceeding to 
make the rules related to local disconnection and toll blocking symmetrical between ILECs and CLP, 
and resolve the-other regulatory symmetry issues lll-tbe universal service docket Alteratively, the 
Commission can rule that all ET Cs will operate under the same rules, and all non-ETCs can operate 
under a separate set of rules. 

GTE further noted that it appeared that all commenters either support or do not object to .. 
eliminating the contested lsngoage in Section l(a)(2) of the Joint Settlement Proposal, which would 
set price controls on.bundled productS. Theiefore, GTE urged the Commission not to 8dopt the 
contested-language, which goes far beyond local disconnection and toll denial issues and enters the 
reahn of pricing. · " 

MCIWOIUJ)COM: MCI WorldCom stated that the ILECs have alleged no harm would 
result to them·ifnew entrants do not provide unbundled local service. Consumers would retain the 
ability to choose service from the ILECs even if a CLP disconnects bundled local service for 
nonpayment. MCI WorldCom stated it believes that GTE's and BellSouth/ Alliance's stance is merely 
a thinly disguised attempt - under the.pretense of principles of "regulatory parity" and "no disparate 
treatment" - to hinder the development of competition on their home' twfs. 

MCI WorldCom contended there is no reason to regulate priceS·(?r conditions of service of 
CLPs. Bundling by CLPs, !)lOreover, with its potential for providing choice as well as savings to 
consumers, should be encouraged rather than discouraged. Thus the Commission should not imJ)Ose 
what amounts to,an unbl!-Ddling requirement on CLPs. 

MCI WorldCom, in responding to the Public Stall's_ Comments regarding di,.,;nnect notices, 
stated the phrase "that basic local service is.available from at least-one other local provider" is 
unnecessary, since th;e consumer choosing a CLP or a bundled service product from an ILEC already 
knows of his or choice to subscribe to unbundled local exchange service from an II.Ee. MCI 
WorldCom also thought the language is somewhat ambiguous as to the obligation of the carrier 
providing the notice. Along the same lines, MCI WorldCom objected to the Public Staff injecting a 
new billing requirement that had not been 4iscussed between the parties, and sugges_ted that this not 
be coosidered by the Commission because there has been no demonstrated need for these bill inserts. 

SPRINT: Sprint st~ted that its review of the parties' comments regarding _whether the 
definition ofbundled local service should include the additional requirement that bundles be "priced 
below the sum ofth~ rates or prices for the same serviCCS on an individual or unbundled b1i5is" shows 
no support for the above-quoted langoage. This lack of support·and the good reasoos for the dearth 
should lead·the Commission to not adopt the language. 
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In response to the Attorney General1s argument, Sprint believes that the parties have presented 
to the COmmis.sion a real policy controversy ready for decision. The controversy directly impacts a 
presently important means of marketing telecommunications services, and all forecasts of the near 
future place the bundling of services front and center. The Attorney General's list of 
telecoilll1lunications unknowns and uncertainties does not warrant the Commission neglecting this 
issue. Sprint agrees with the Public Staffs comment that this proceeding is probably not the last time 
the subject of service bundling will need to be addressed by the Commission. 

In response to the remaining argumentS, Sprint believes that it is helpful to separate the 
disconnect for nonpayment issue from the related Universal service issue. Separating the two issues 
reveals that the proposed rule in this proceeding- discriminates in tenns of treatment, but not 
necessarily in terms of impact. In the Commission's universal service proceeding, Sprint argued that 
the goals of universal service in North Carolina are advanced by requiring all ETCs to offer the local 
services supported by universal service funding on an unbundled basis to all requesting customers. 
Sprint's.proposal does not prohibit ETCs, either incumbents or CLPs,,fromproviding local service 
bundles. However, its proposal does match benefits and burdens by requiring takers of universal 
service subsidies to offer local service on both an unbundled and a ·bundled basis. The result is that 
a CLP cannot limit its business to lucrative local service bundles only and also draw universal service 
support. The Commission should not require CLPs to offer unbundled local services in this 
proceeding. '.fhe issue is more properly addressed in the Commission's universal service proceeding. 

ATTORNEY GENERAL: The Attorney General reiterated the reasons addressed in bis 
original comments for not addressing this issue at this time, stated that given the virtual certainty that 
the Commission will have to address this issue again, and the fact that virtually no customers will be 
affected by a rule adopted Dow, it makes little sense for the Commission to make a theoretical 
decision now. The Attorney General strongly believes that it is not prudent for.the Commission to 
create new rules on this issue of bundling at this time-both because of the inherent dangers of skewing 
the market and because there is no practical need to do so now. As of now, the Commission (and 
the parties themselves) lack the information necessary to make a wise decision. 

The Attorney General further recommended that, if the Commission-decides at this point to 
defer decision on the issue discussed above, the Commission could strike the sentence in dispute 
regarding the definition of bundled local service. 

PUBLIC STAFF: The Public Staff stated that it is understandable that BellSouth, GTE, and 
the Alliance wish to De governed by the same competitive rules that apply to CLPs. However, the 
Commission has never adhered to a policy of strict regulatory parity between ILEC's and CLPs. 
Since the first CLP regulations were adopted in 1995, CLPs have been authorized to detenpine for 
themselves the level of their rates. They have not been required to file their rates, except with regard 
to basic local service, and recently sbme CLPs have been granted waivers of the filing requirement 
for basic local service. Subparagraphs l(b)(l)(c), (d), and (e) provide that when a customer contracts 
for bundled local service and is disconnected for nonpayment; he must be allowed to continue 
receiving local service on an unbundled basis by paying the regulated past due balance owed for focal 
service. It is simply i_mpossible to enforce this requirement against CLPs as long aS they are free to 
fix their own rates. They can too easily evade it by setting the rate for unbundled local service at the 
same level as the rate for bundled service. Consequently, unless BellSouth, GTE, and the Alliance 
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can persuade the Commission to restructure its entire system of CLP regulation, they have no . 
alternative but to live with this provision. 

The Public Staff also asserted that the Commission should likewise decline the Attorney 
Generars invitation to refrain from deciding the first contested issued-the issue relating to the 
regulatory treatment of bundled services. Although-the Attorney General suggests that ~his issue is 
unripe for decision, it is in fact a p~sing problem that must soon be resolved. Because CLPs are not 
required to file their rates or service offerings, the Commission has no way to know how many of 
them are already offering bundled local servfCe. The CLPs' bundled service customers need to know 
now, not at some indefinite future time, what will happen to them if they fail to pay their bills in full. 

Commission Decision 

First Question: Should the provisions (c), (d), and (e) apply to a telephone utility that 
does not provide local service on an unbundled basis and, if not, what other restrictions 
regarding disconnection of bundles should apply to those utilities? 

After careful consideration, the Commission is·persuaded that the best course of action is to 
adopt the proposed language of the Public Staff and AT&T to be included as subparagraph (I) which 
is as follows: · 

If the telephone utility does not provide, local service on an unbundled basis, 
subparagraphs (c), (d), aod (e) will not apply, aod the telephone utility may require 
the customer to pay the past due balance owed (excluding amounts billed by the 
telephone utility on behalf of third parties for service other than the bundled service) 
before bundled local service is restored. 

The Commission believes that no harm will be caused to the local residential customer as a 
result of this decision. As several parties pointed out, customers who do not wish to pay for bundled 
service provided by CLPs but do wish·to have·Iocal service on an unbundled tiasis can apply for 
unbundled local service from their local ILECs. As for the ILECs' positions on regulatory parity, this 
C,mmissil"ln, as the Public Staff and other parties pointed out, has never adhered to a policy of strict 
regulatory parity between ILECs and CLPs. 

The Commission reserves the right to revisit this issue as the market evolves and for g0od 
cause shown. 

Second Question: Should the definition of bundled local senice include the following 
language: "and which are priced below the sum of the rates or prices for the same senices on 
an individual or unbundled basis11? 

The Commission agrees with the majority of the parties that this language should not be 
included. 

ISSUE NO. 2: Paragraph 3(b)(2), which deals with treatment of international calls to 
Information Senrice Providers (ISPs), contains the statement, "The IXC [interes.change 
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carrier) may impose selective toll blocking." The issue is whether this statement should be 
adopted. 

Initial Comments 

ALLTEL: ALLTEL did not file initial comments. 

AT&T: AT&T contended that the question of charges to international service providers is 
another issue that was not a parf of the Attorney General1s original Petition for Rulemaking. The 
provisions addressing this issue have nothing to do with the disconnection oflocal service or with 
global toll denial. They provide instances in which customers may have certain charges removed from 
their bills, even when those charges were legitimately incurred and billed. Even though the parties 
agreed to include some measure of such provisions in this proceeding, the Commission should reject 
any such proyisions to which the parties have not agreed._ 

AT&T further contended that, in this case, the Commission should allow the inclusion_of 
language that would allow IXCs to impose selectiv'e toll blocking when a customer fails to pay.his 
or her bill. The provisions in Section 3 give customers the ability to remove from their bills charges 
for calls to 900 numbers and international service providers, even when such charges were 
legitimately incurred and billed. Section 3 thus eliminates the ability of IXCs to bill for certain 
charges. 

AT&T stated that there is no reason IXCs should not be able to impose selective toll blocking 
when a customer fails to pay his or her bill. Selective toll blocking simply means the termination of 
service by an individual carrier to a particular customer. The provision in dispute would merely allow 
anIXC to terminate service to a customer who fails to pay valid charges on his or her bill Without 
the disputed language, the rules would require IX Cs to continue to provide service to customers who 
fail to pay valid charges on their bill 

BELLSOUTH/ALLIANCE: BellSouth/ Alliance did not address this specific issue. 

BTI: BT! did not address this specific issua 

GTE: While GTE stated that it did not have a specific recommendation regarding this issue 
at this time, it did urge the Commission to be cautious when reviewing this issue since the toll 
provider market in North Carolina is characterized by many entrants, and the limitation of operating 
conditions that the toll providers have available is probably not in the best.interests of a competitive 
market. 

MCIWORLDCOM: MCI WorldCom stated that IXCs are obligated as common carriers 
to provide services from their tariffs to the public, including "information service providers." At the 
same time, the interexchange market is highly competitive, and there are multiple JXCs from which 
a consumer may choose services. Thus, the issue is whether IX Cs can be deprived in a competitive 
market of the means to protect their networks from continued international calls . 
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MCI WorldCom observed that as an initial matter, the Commission does not appear to have 
jurisdiction over this issue, sirice it does ntit involve those issues concerning which state public service 
commissions have exercised jurisdiction:· e.g., local disconnection. billing by local exchange carriers, 
billing statements, or intrastaie service. The iSsue involves the ability of IX Cs to block their networks 
as regards intematioiial service. so as not to continue to im;:ur costs for which there will be no 
recovery. MCI WorldCom further stated that this is not an instance in which an IXC blocking its own 
network can prevent access to other long distance services. The long distance market is competitive. 
Removal of the subject language, in_□!eo\Ter, _ would increase the costs of providing service which 
would be passed along to all users Ofiorl'g'"ilistan·ceservices. Given those costs and the lack ofa 
demonstrated need for removal of the ability of IX Cs to engage in selective toll blocking, IX Cs 
should continue to block their own·networks as provided for by the.subject language. 

SPRINT: Sprint stated it strongly supported the inclusion oflanguage expressly allowing 
IXCs to impose selective toll denial apart frODl the nthree strikes" rule that_govems local exchange 
carrier's imposition of global toll denial. An IXC's relationship with its customers is not that of a 
common carrier. An IXC is generally free to form and dissolve customer relationships as it sees fit. 
In the instance ofthis·ruie, the Public Staff would require an IXC to continue serving a customer who 
not once but twice simply refuses to pay to tlie carrier its own legitimate charges. Sprint encouraged 
the Commission to respect an IXC's basic business right to selectively toll deny customers for 
nonpayment of legitimate charges. 

ATfORNEY GENERAL: The Attorney General stated that, ii, order to be consistent with 
the rest of the provision. the sentence in question should not be included. If an IXC can apply 
selective toll denial without notice on the first occasion, there would be no purpose in requiring an 
IXC to provide notice with respect to selective toll denial on the second occasion or allowing the 
imposition of selective toll denial on the third occasion, as the parties agreed. 

PUBLIC STAFF: The Public Staff pointed out that Sei:tion 3 of the Joint Settlement 
Proposal addresses the problems that niay arise when a customer objects to charges for calls to 
information service providers. Subsection 3(a) deals with calls to 900, 976, and similar domestic 
numbers. It is largely based on the Commission's existing procedure. Subsection 3(b ), which deals 
with calls to international information service providers, is patterned on subsection 3(a) but contains 
modifications to reflect the fact that calls to international ISPs cannot-be blOcked without blocking 
all international calls. 

The Public Staff recommended that the Commission shbuld not adopt the language in 
paragraph 3(h )(2) that "[t]he IXC may impose selective toll blocking." It is not appropriate for aii 
IXC to block a custOmer's toll service for failure to pay for international ISP calls without adequate 
notice, as the contested provision would allow. Subsection 3(b ), as noted above, is based on the 
Commission's existing procedure for calls- to domestic information service prOviders ~ 
Investigation of Billing and Collection Sen-ices for 700, 900, and 976 Sen-kes). Removing the 
contested language from subsection 3(b) will make the Commission'S requirements fOr domestic and 
international ISP_s consistent. 

The Public Staff pointed out that in addition to being inconsistent with present Commission 
procedure and being unreasonably harsh, the contested provision is illogical. Paragraph 3(h)(3) 
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provides that on the second and subsequent occasions when a customer fails to pay for calls to an 
international ISP, "[i]fthe IXC does its own billing and intends eventually to apply selective toll 
denial for nonpayment of such charges, the IXC shall advise the subscriber in writing that any 
additional charges inrurred will not be removed and will result in imposition of selective toll blocking 
unless the charges are paid. 11 It is not reasonable to authorize selective toll blocking without advance 
notice to the customer on the first occasion of nonpayment and then require advance notice on the 
second and subsequent occasions. 

Reply Colllments 

ALLTEL: In its Reply Comments, ALLTEL stated that JXCs should have the option to 
impose selective toll blocking when a customer fails to pay bis or her bill. The proposed language 
in the Joint Settlement Proposal would merely allow an DCC to terminate service to a customer who 
fails to pay valid charges on his or her bill. ALLTEL recommends that the Commission allow 
inclusion of language that would permit IXCs to impose selective toll blocking. 

AT&T: AT&T noted that the only dispute on this issue is whether carriers may impose 
selective toll denial after the first time a customer refuses to pay for calls to international service 
providers. 

AT&T noted that both the Public Staff and the Attorney General suggested that it would be 
illogical to require carriers to provide advance notice before imposing global toll blocking after the 
customer fails to pay his or her bill on the second occasion but not require m;,tice before imposing 
selective toll blocking after the first occasion a customer refuses to pay his or her bill Both the 
Attorney General and the Public Staff fuiled to address the fact that the forms of blocking in question 
(after the first and second occasions) are not the same. After the second occasion, the carrier is 
permitted, with notice, to impose global toll blocking, which means that the customer will not be able 
to place any long distance calls with any long distance carrier. The disputed language, on the other 
hand, allows only selective toll blocking, without notice, after the first occasion a customer refuses 
to pay bis or her bill. 

AT&T contended it is fair and reasonable to allow carriers to impose selective toll blocking 
in such instances. Just as credit card issuers are not forced to continue to issue credit to customers 
who refuse to pay their bills, long distance companies should not be forced to continue to provide toll 
service to customers who refuse to pay their bills. Without the disputed language, the rules would 
require long distance carriers to continue to provide service to customers who fail to pay valid 
charges on their .bill. Such a requirement clearly would be unreasonable. No carrier should be 
required to continue to provide service to any customer who refuses to pay for valid charges on his 
or her bill The Commission should adopt the proposed language in order to avoid this unreasonable 
and unconscionable result. 

BELLSOUTH/ALLIANCE: BellSouth/Alliance did not file reply comments on this issue. 

GTE: GTE stated that it agrees with the original comments of MCI WorldCom wherein MCI 
WorldCom pointed out that the Commission does not appear to have jurisdiction over this issue. 
GTE again urged the Commission to be ciutious in this matter since elimination of operating 
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conditions that the many provideis in the tollmarket have is probably not in the best interests ofa 
coritpetitive market. 

MCI WORLDCOM: In response to the Public Stall's argument that international calls to 
sex lines should'be treated the same as domestic (900) calls to sex lines, MCI WorldCom pointed out 
that the practical effect of Public Stall's proposal would be that international calls would be treated 
more leniently than 900 calls. since there would be 11three strikes" before such calls could be blo~ked 
from an IXC's network. MCI WorldCom stated that there is no demonstrated need for prohibiting 
IX Cs from blocking their own networks to preverit continued calls to international sex lines. 

·SPRINT: Sprint stated that, along with AT&T and MCI WorldCom,.it strongly supported 
the language allowing IX Cs to selectively block customers who fail to pay for calls to international 
Internet service providers. Sprint noted the inconsistency in the language in paragraphs 3(b)(2) and 
3(b)(3) and suggested that it will have to be reconciled, in accordance to bow the issue is finally 
decided, at the time the Joint Settlement Proposal is reduced into rule form. 

Sprint argued thai the Public Staff is the only party to make a substantive argument against 
allowing IXCs to selectively block toll ori the first occurrence of nonpayment. In response to the 
Public Staff argument that the lsnguage at issue allows blocking to occur without notice, and the rules 
for international Internet service provider-calls should be kept parallel to rules for pay-per-call 
services, Sprint stated that all selective blocking will be done with appropriate notice, and Sprint 
commented that the Commission is free to provide for as much in its final rules. 

ATIORNEY GENERAL: The Attorney General did not address this issue in his Reply 
Comments. · 

PUBLIC STAFF: The Public Staff did not address this issue in its Reply Comments. 

Commission Decision 

The Commission agrees with the arguments of the Attorney General and the Public Staff that 
the contested language should be excluded in order that the notice requirements between international 
and domestic calls to ISPs will be consistent. The Commission therefore concludes that the contested 
sentence in Paragraph 3(b)(2) to the effect that the IXC may impose selective toll blocking should 
be excluded. 

ISSUE NO. 3: Treatment of business debts more than three years old. Paragraph 4 of the Joint 
Settlement Proposal bans local disconnection, bundled service disconnection, snd global toll denial 
for nonpayment of debts that are more than three years old. The 'issue is whether Paragraph 4 
should apply to business as well as residential customers. 

• Initial Comments 

ALLTEL: AILTEL did not file initial comments. 
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AT&T: AT&T reiterated its position that this issue is far outside the scope of the Petition 
for Rulemaking brought by the Attorney General, and that, absent any sort of compromise agreement 
reached by the parties, it is highly inappropriate for the Commission to adopt the rules as proposed 
by the Attorney General and Public Staff. The Industry Group agreed to adopt the rule as applied 
to residential customers in the spirit of compromise on the entirety of the proposed rules but never 
agreed to adopt the rule as applied to business·customers, and adoption of the rule as applied to 
business customers would invalidate the compromise reached by the parties on the remainder of the 
rules. 

AT&T further stated that there is no good reason for adopting such a rule. The rule requires 
carriers to provide service to a business customer who refuses to pay bis or her bill, simply because 
that bill is more than three years old. The mere fact that a business customer has a debt more than 
three years should not prohibit a local carrier from disconnecting that customer for nonpayment or 
from refusing to provide service to that customer. A three year old debt is still a valid debt and may 
be collected. Moreover, even if a carrier could not collect on the debt, that should not force the 
carrier to have to provide service to the customer. In essence, the rule would require all carriers to 
continue to provide setvice (if the customer has not been disconnected) or to provide service again 
(if the customer had been disconnected) to a customer, even though that customer refuses to pay the 
carrier for service. 

BELLSOUTB/ALLJANCE: BellSouth/Alliance disagrees with the proposal to extend this 
practice to businesses. Business customers should bear the responsibility of managing ·business 
expenses. The purpose of this docket was to ensure that local service was not disconnected for 
nonpayment of toll charges, particularly the local service of residential ·customers who may be less 
sophisticated than customers like Bank of America This docket was never intended to provide 
businesses with a form of debt retie£ BellSouth/ Alliance recommends that telephone Utilities be 
allowed to deny local service to business customers for nonpayment of charges that were incurred 
more than three years prior to the date of such denial. 

BTI: BTI submitted that a distinction should be made between residence and business 
customers with respect to bad debts. There is greater societal concern for individuals who cannot 
meet their financial obligations than for businesses that cannot pay their bills. BTI does not believe 
that business and residential customers should be treated the same with regard to bad debts and 
requested the-Commission to eliminate the italicized verbiage in Section 4 of the Joint Settlement 
Proposal. 

GTE: GTE stated that one of the underlying purposes of this docket was to detennine 
methodologies to keep and/or increase subscribership as it relates to affordability of accessing the 
public switched network. The issue of affordability has not historically applied to business rates. It 
is GTE's view that the issue of affordability can only logically be applied to residential customers. 
To mandate that the three year old debt rule be mandated for business customers is counter 
productive to universal service, and it deprives the serving compaily of one avenue of debt collection 
of a potentially large amount owed by the end user. The contested language should not be adopted 
by the Commission. 
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MCI WORLDCOM: MCI WorldCom stated there is no demonstrated need for businesses 
to continue to lie provided with local exchange service if they cannot or will not pay their phone bills. 
Their lack of phone service does not adversely affect "universal service." They are not typically 
subjects of "slamming" or "cramming." '_I'he public does not need to subsidize the phone service of 
businesses that do not pay their bills. There is no need for a provision protecting businesses. 

SPRINT: Sprint stated it supports extending the protections of the section, which may or 
not extend past the normal operation oflli.w, to residential customers only. The public interest and 
its concern about universal service and network accw. weighs heaviest with residential ~tamers and 
only to a lesser extent implicates business customers. Local service subscription by business 
customers does not rise to the level of beirig an essential public need requiring or justifying the 
protection of a three year limit on the denial oflocal service for a failure to pay local service charges. 
Other Commission rules such as Rule RlZ-3 and the pricing· of basic local service make a distinction 
between residential and business customers for the pUipose of applying this policy preference. 

ATIORNEY GENERAL:- As a matter of law," debts beyond three years are barred by the 
ststute of limitations if brought in a court oflaw. In addition, utilities have an obligation to serve the 
public. Thus, the Cllrrent legal requirement which-prevents telephone·utilitiCs from denying'local 
service for debts more than three years old.applies equally to businesses and residences. 

PUBLIC STAFF: Section 4 of the settlement proposal provides that a utility may not deny 
local servic;:e to a customer or impose global toll denial for nonpayment of charges that are more than 
three years old and are unenforceable under the statute of limitations. The contested issue concerning 
this section is whether it should apply to business customers. 

The Public Staff recommends that this section should apply to all customers. The statute of 
limitations was enacted well over a century ago, long before Consumer protection became a major 
legal oonoem It was not designed as a special benefit for vulnerable individuals who must deal with 
sophisticated business entities. It was adopted in the interest of simple fairness in order to require 
creditors to pursue their claims with a reasonable amount of diligence. It applies equally to debts 
owed by businesses and to the personal debts of individuals. 

When a utility has failed to pursue a debt for three years and has lost the right to collect it 
through the court system, it should not be allowed to require payment of.the debt as a condition for 
establishing new service or avoiding global toll denial. The utilities have agreed that this principle 
should apply to residential customers, and there is no legitimate· reason why it should not apply 
equally to business customers. 

Reply Comments 

ALLTEL: All.TEL does not believe the Commission shotild require carriers to provide 
service tO business CU:stomers with debts niore than three years old. 

BELLSOUTH/ALLIANCE: Bell_South/Alliance stated that it agrees with the unanimous 
view of the other industry group members that-the Commission should not extend the practice of not 
denying local service to residence customers for debts over three years old to business customers. 
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The industry group commentators raised a number of compelling reasons why carriers should be 
allowed to deny service to business customers for debts of any age. BellSouth/Alliance believes that 
the industry group has amply demonstrated that the universal service concerns that prompted the 
forgiveness of three year old debts incurred by residential subscribers simply and logically do not 
apply to the business community. 

GTE: GTE stated that extending the three year debt rule to business is not in the public 
interest. The public interest issues associated with this docket relate to the affordability or the ability 
of maintaining local access to the telecommunications network. There is not nor has there been a 
demonstrated need for business customers to be included in the definition of the three year old debt 
rule. GTE believes that inclusion of the business class of customers in this rule could drive up the 
cost ofuncollectibles for the telecommunications industry and place unwarranted pressure on the 
rates of residential customers. 

MCI WORLDCOM: MCI WorldCom stated that the issue here is whether the carrier 
should be forced to provi~e service to a business that has failed previously to pay for that service. 
The Public Staffs and the Attorney General's reference to th~ statute of limitations is inapposite, and 
their stance is.misguided. There is no social or economic need to compel a particular carrier to 
provide a business with phone service ifit will not pay its debts. 

S.PRINT: Sprint did not file reply comments on this issue. 

ATIORNEY GENERAL: Toe Attorney General did not file reply comments on this issue. 

PUBIJC STAFF: Toe Public Staff stated that a telephone company should not be allowed 
to sleep on its rights for many years, while memories fade and employees with knowledge of the 
disputed bill move on to other jobs, and then use the overwhelming leverage of service disconnection 
or denial to force payment of a bill it has lost the right to collect in the courts. The statute of 
limitations was not enacted solely as a protective measure for the residential consumer. It is a 
requirement of basic fairness, and it should .be applicable to business and residential customers alike. 

Commission Decision 

Toe Commission agrees with the Attorney General and the Public Staff that neither residential 
nor business customers should be disconnected from or denied service for debts which are over three 
years old and concerning which the utility has not pursued in court. The Commission views this 
policy as one of fairness. The statute oflimitations was not enacted solely as a protective measure 
for residential customers. 

ISSUE NO. 4: Paragraph 6 contains the statement, 'Regulated service may not be discontinued for 
failure to pay nonregulated charges." The issue is whether or not this statement should be adopted. 
Depemling on how the Commission decides this issue, the Commission should then conform the 
last sentence of paragraph 6 (dealing with customer notijicaJion) to either include or exclude the 
words "Qr other regulated." 
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Initial Comments 

AT&T: AT&T COnteiided that Section 6 goes far beyond the issue ofloca.l disconnection 
and far beyond the scope of the rules requested by the Attorney General. Section 6 would prohibit 
any telecommunications canier from terminating any regulated telecommunications service (such as 
long distance service) for failUl'e of a customer to pay any charges for any nonregulated service. 
Nowhere in its Petition did the Attorney General request that the Commission issue such rules nor 
did any party request such a rule in their initial comments before the Commission.. Moreover, at no 
time in the hearing in this proceeding did any party ever request that the Commission establish a rule 
so broad in scope, nor set forth any reason or rationale for such a rule. 

AT&T further contended that this rule would substantially hinder the ability of any 
telecomnrunications carrier to provide a bundle of services which includes reglµated and nonregulated 
services. This rule would proluDit the provider of the bundle of services from disconnecting the 
bundle when the customer fails to pay for the nonregulated portion of the bundle. Such a rule would 
fundamentally alter the economics of bundled service and substantially hinder the ability of parties to 
create and offer s'Lich bundles of service; AT&T recommended that the Commission delete the 
contested sentence. 

BELLSOUTH/ALLIANCE: BellSouth/Alliance did not address this specific issue. 

BTI: BTI did not address this specific issue. 

GTE: GTE ststed the contested language in Paragraph 6 has far-reaching implications in the 
ever changing market place. GTE has already implemented a policy whereby local regulated service 
will not be disconnected due to the non~payment of nonregulated charges; therefore, from a 
pragmatic view point, the language is not particularly troublesome. However, the language is 
philosophically troublesome since a new and potentially very broad regulation is being overlaid on 
the industry in the context of a docket that is focused upon the disconnection oflocal services and 
toll denial. GTE recommended that the Commission not adopt the contested language in Paragraph 
6. 

MCI WORLD COM: MCI WorldCom did not address this issue in its initial comments. 

SPRINT: Sprint submitted that the contested sentence of Paragraph 6 of the Joint Settlement 
Proposal should read n/oca/ service may not be discontinued for failure to pay non-regulated 
charges," consistent with the Principles in the Joint Settlement Proposal. The primary focus of this 
docket is and has been an effort to ensure that local sen-rice would not be discoMected for 
nonpayment of other services. In their original petition the Attorney General requested the 
Commission to prohibit local exchange companies and CLPs from terminating 1o·ca1 service as a 
means to induce payment of toll and long_distan9e charges. Member~ of the TIG have conceded this 
issue as it relates t(? local service; however, the same rationale cannot be applied to other regulated 
services. IntraLATA toll is highly competitive in North Carolina and carriers should be able to pursue 
payment as needed; 
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Sprint further noted that the definitions section of the Joint Settlement Proposal defines local 
service to include basic local exchange service and any other Commission regulated telephone service, 
excluding unbundled intraLATA toll. The same section also defines charges for local service. 
Section l(b)(!)(a) then grants telephone utilities permission to disconnect local service for past due 
charge!! for local service. Together, the provisions clearly identify and state that it is local service 
that is deniable and not regulated services. Sprint suggested that this is consistent with present 
Commission Rule Rl 7-2(0) concerning CLP provision of nonregulated services which require that 
pages with nonregulated charges include the following statement: ''Nonpayment of items on this page 
will not result in discoMection of your local telephorie service; however, collection of unpaid charges 
may be pursued by the service provider." 

ATTORNEY GENERAL: The Attorney General stated that the decisions and rules of the 
Commission already impose a ban on discontinuance of regulated service for nonpayment of 
nonregulated charges and adopting such a rule would merely codify the Commission's current policy. 

The Attorney General cited the Commission's September 7, 1990 Order Forbidding Cut-Off 
and Authorizing Blocking for Nonpayment of 900 and 900-!ike Charges in Docket P-100, Sub 111, 
where the Commission stated: "The denial of local or long distance service for nonpayment of900 
service denies a substantial right" and 11prohibiting cut-off for non-utility related service is not new, 11 

where the Commission cited Rule R6-l 7 prohibiting such activity related to natural gas. 

The Attorney General also noted the following Commission rules; 

RI 7-2(n). The public utility services provided by a CLP shall not be disconnected because of 
a customer's failure to pay for services other than those local exchange or exchange access services 
provided by the CLP or those services hilled by a CLP for a certified interexchange carrier .... 

RI 7-2{o) further requires that charges for local exchange and exchange access services be 
billed separately from other billed services, and on each bill page where nonutility services are stated 
information be provided about the service provider and the following statement must appear: 

NONPAYMENT OF ITEMS ON THIS PAGE WILL NOT RESULT IN 
DISCONNECTION OF YOUR LOCAL TELEPHONE SERVICE; HOWEVER, 
COLLECTION OF UNPAID CHARGES MAYBE PURSUED BYTIIB SERVICE 
PROVIDER. 

The Attorney General further referenced the Recommended Order Concerning Randolph 
Telephone Company Application of Payments Policy brought on by the complaint ofHousecalls 
Healthcare Group, Inc., and issued August 20, 1996. Tho Hearing Examiner stated: 

... the law is clear that utility service may not be disconnected for non-payment of 
unregulated charges. E.g., In the Matter of Mary Gibson and Others Similarly 
Situatedv. Duke Power Company, Docket No. E-7, Sub 439 (October 31, 1988) all 
Orders by the Commission in Docket No. P-100, Sub 111 (investigation of billing and 
collecting for 700, 900, and 976 services); and the Commission's December Order in 
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this docket ("It is the general understanding in the industry that services cannot be 
disconnected for failure to pay non-regulated utility charges.").... · 

PUBLIC STAFF: The Public Staff pointed out that it has historically been the Commission's 
policy that a utility may riot disconnect regu1ated service because of a custome~s failure to pay for 
unregulated service.· The Public Staff recommended that the Commission continue to adhere to this 
policy as a general rule, making exceptions only when necessary. With the introduction of bundled 
service, liowever, the policy will have to be modified as it pertains to CLPs. When a CLP provides 
a bundled service that includes both regulated and unregulated components, it is providing the two 
compoilents as a single offering. If a customer fails to pay for the bundled service, clearly the CLP 
must have the power to discontinue it. If the Commission were to bold that the CLP must continue 
providing the regulated component and may only terminate the unregulated service, it would be 
requiring the CLP to offer the regulated component separately - and as previously discussed, the 
Commisson has not imposed and cannot practically enforce such a requirement with respect to those 
CLPs that provide local service only on a bundled basis. A CLP could easily evade any such 
requirement by simply tenninating the unregulated service and then setting the price of the regulated 
service at the same rate previously charged for the bundle. 

The Public Staff stated it cannot reconunena that the Commission adopt the contested 
sentence of Section 6 of the Joint Settlement Proposal as it is currently written. The Public Staff 
recommended that Section 6 be modified to read as follows: 

Regulated service may not be discontinued for failure to pay nonregulated charges, 
except in the case of nonregulated services included in bundled lo~ service-offered 
by a carrier which does not offer unbundled local service. Nonregulated charges will 
be shown: (!) on a separate page of the bill; or (2) in a separate section of the bill, 
if the charges are clearly and prominently labeled as such and·the section in which 
they appear is set apart from the regulated charges section; or (3), subject to approval 
by the·Commission, using other fonnats, so long as the proposed fonnat results in 
appropriate consumer understanding regarding the nature of the charges. On the 
same page where the charges appear, customers will be notified that they cannot lose 
local or other regulated service for nonpayment of these charges, except in the case 
of bundled local service offerings as identified above. 

In addition, the Public Staff recommended that Section 5, conceruing information on 
disconnect notices and billing statements, be modified to reflect this policy exception. The Public 
Staff further recommended that the three bill messages that currently appear in the "Billing 
statements" subheading of Section 5 should be replaced. 

The Public Staff also believes there are legitimate concerns about the problems that consumers 
are likely to face ifCLPs are allowed to market bundled services without restriction. In particular, 
there is a danger that customers may not be adequately infonned about the nature and implications 
of bundled services. A customer may sign up for a bundled seivice consisting of several components, 
some regulated and some unregulated; without realizing that the entire bundle will be treated as a 
single service for collection purposes. He may later experie.l).ce financial problems and decide to pay 
for the component most essential to him, while allowing the others to be disconnected for 
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nonpayment. Such a customer may be surprised and dismayed to learn that he cannot retain any 
component of the bundled service except by paying his total bill for the entire bundle. The customer 
will be confronted with the very same predicament that arises today under the current practice of local 
disconnection, which the telephone utilities have now agreed to change. 

In order to prevent customers from being taken by surprise when.the failure to pay for one 
telephone service leads to the threatened disconnection of numerous other services, the Public Staff 
recommended that the Commis~on modify Section 5 of the settlement proposal by adding at the end 
of the section a new subhead entitled "Bill inserts," 'Setting out a requirement that periodic bill inserts 
be sent to customers subscribing to bundled local service, so as to ensure that these customers are 
infonned as to the effects of nonpayment. 

Reply Comments 

AT&T: AT&T reiterated its objection to the inclusion of the sentence stating there is no, 
possible rationale or reason for the sentence. To bring into this proceeding a broader prolu"bition on 
discontinuing any regulated service for failure to pay for non-regulated charges would be unfair and 
inappropriate. 

AT&T contended that a review of the support provided by the Attorney General's and Public 
Staffs Comments reveals no general Commission 11policy" prolu"biting the disconnection of regulated 
service for failure to pay nonregulated charges. Rather, only in specific instances, with respect to 
specific services, has the Commission prohibited discontinuance of a particular service for failure to 
pay for another service. · · 

AT&T stated that Rllle l 7-2(n) applies only to CLPs. By definition, a CLP provides local 
service. Rule l 7-2(n) is intended to prevent CLPs from terminating local service for a customer's 
failure to pay fornon-local services provided by the CLP. Rule 17-2( o ), which effectuates Rule l 7-
2(n) by requiring a notice on customers' bills,:very specifically refers only to disconnection of 11local 
telephone service." It does not in any way suggest that a telecommunications carrier may not 
discontinue non-local regulated services for failure to pay for nonregulated services, nor is there any 
other rule that contains such a general prohibition. 

AT&T further pointed out that the Commission's 900 Order and its Randolph Telephone 
Recommended Order apply only to very specific circumstances and issues. The 900 Order applies 
to a very specific service. In that proceeding, the Commission determined only that customers should 
not be denied regulated service for their failure to pay for 900 s~rvice. No party in that proceeding 
suggested and the Commission heard no evidence that carriers should be prohibited from 
discontinuing regulated service for failure to pay for any nonregulated service. The Randolph 
Telephone Order is even more limited to the facts of the particular incident surrounding the complaint 
at issue in that case. There is no evidence that the Commission ever intended to suggest that no 
regulated service could be discontinued for failure to pay for nonregulated charges. 

AT&T further stated that the proposed rule would severely impact AT &T's ability to offer 
its Personal Network service in North Carolina and would effectively impede Sprint, GTE, MCI, or 
any o~her long distance carrier from developing and offering any bundled service offerings which 
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include long distance and any other nonregulated services, including wireless, calling card, and 
Internet. Such a provision would chill the development of bundled service offerings in North 
Carolina. 

AT&T suggested that if the Commission modifies the sentence as Sprint suggests, the 
sentence should be removed from Paragraph 6 and inserted in Section I as Section l(b)(l(a). 

G1E: GTE stated that there had not been any contested laoguage in Paragraph 5 of the Joint 
Settlement Proposal until the Public Staff submitted comments, which changed the language that had 
been previous agreed upon. GTE does not take specific exception with the Public Stall's language, 
however, it should be noted that the Public Staff's language relates to regulated local service riot 
regulated service. The change to include all regulated service as non-disconnect items should be 
~ected. . 

MCI: MCI WorldCom stated that it supports the views expressed by Sprint and AT&T 
regarding this issue. 

SPRiNT: Sprint stated i~ agrees with the assessment of AT&T in its initial comments that 
a public policy resson for the rule ss stated has yet to be placed on the record by any party. The 
public interest issues raised in this proceeding are fully addressed by the Joint Settlement Proposal's 
prohibition of disconn·ecting local service for the non-payment of non-local services. The public 
interest value of creating secondary protections for unbundJed intraLATA toll service (a regulated 
but not a local service) in cases of nonpa}'Itlent for voicemail service (a nonregu1ated service) are 
undemonstrated. Such secondaiy protections are bound to create additional administrative difficulties 
in an alresdy complex regime. Sprint further commented that the Public Stall's language should only 
be considered standard hµ1guage that is subject to modificatioi:J. on an·individual basis. 

PUBLIC STAFF: The Public Staff stated it strongly disagrees with GTE's and AT&T's 
objection to th~ contested language in ·Paragraph 6 of the settlement proposal, which provides that 
[r]egulated service may not be disconnected· for.failure to pay nonregulated charges." They assert 
that this sentence represents a niajor innoVRtion. and that in G1Hs Words, 11a new and pOtentially very 
broad regulation is being overlaid on the industry." At pages 4-5 of his initial comments, the Attcimey 
General has clearly_ demonstrated that"the contested provision is not an innovation at all but only a 
restatement of the Commission's long-established policy. The purpose of this rulemaking proceeding 
is t6 m~ve beyond the Cooimissi(?n's existing policy prohlliiting disconnection of regulated service 
for nonregulated debts by adding to it a rule against disconn~g local service for nonpayment of 
regulated long-distance charges. Thu~ if the Commission were. to omit the contested language from 
Paragraph 6, it would be taking a significant step backward. 

The Public Staff also stated that it believes that-AT&'J's assertion.that the Commission should 
decline to consider the contested language in.Paragraph 6 because it is outside the scope of the 
Attorney General's rulemaking petition is clearly with Out merit. The fact is that all, not just some, 
of the controverted issues have been brought within the scope of this proceeding as a result of the 
parties' negotiations. By signing the submission of Joint Settlement Proposal, the parties agreed that 
all the controverted issues could be put before the Commission for resolutipn. The parties were 
bound by their agreement, and they should not be allowed to withdraw from it now. 
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Commission Decision 

As the Attorney General demonstrated, the contested provision is not an innovation at all but 
only a restatement of the Commission's long-established policy. The Commission agrees with the 
Public Staff that omission of the contested language from Paragraph 6 wo1:1Id represent a significant 
step backward. Therefore, -the Commissioll concludes that the contested language "or other 
regulated" should remain in the last sentence of Paragraph 6. The CommissiOn also agrees with and 
adopts the Public Staf!'s recommended modifications to Paragraphs 5 and 6 filed in their initial 
comments. 

ISSUE NO. 5: Implementation of the plan. Paragraph 9 states that Paragraph 4 of the Joint 
Settlement Proposal should be adopted as soon as possiOle but no later than 60 days from the date 
of a Commission Order in this docket As to the remaining items, implementation should be as soon 
as possible (such date to be set by the Commission) but no later than July I, 2000 (with provision for 
an extension upon request and approval by the Commission.) The issue for tlte Commission is how 
long the telephone utilities need to implement the requirements other than those set forth in 
Paragraph 4. 

Initial Comments 

AT&T: AT&T did not address this issue. 

BELLSOUTH/ALLIANCE: Be!lllouth/Alliance believes that the implementation dates for 
this policy change are of critical importance. BellSouth cao implement both Items 3 and 4 of the Joint 
Proposal approximately 60 days after a Com.mission Order is issued, unless the Commission issues 
an Order late in 1999. If the Commission were to issue an Order in December, BellSouth may need 
a few extra weeks due to internal Y2K restrictions to have new procedures in place. Smaller 
companies may require even more additional time. The 60-day period is required to develop and 
implement new training for service representatives to use in dealing with customers. · 

The agreement reached with regard to Item 3 of the Joint Proposal is an entirely new way of 
treating international calls to ISPs and represents a significant departure from the way such calls are 
handled today. Under the new procedures, these calls will be treated similarly to 900 calls, although 
different types of blockiµg will be offered. These new procedures must be developed, service 
representatives must be trained, and mechanized screens must be developed to aid the representatives 
in their "on-line" dialogues with customers. Although BellSouth his already implemented Item 4 of 
the Joint Settlement Proposal for re.5idential customers, a significant amount of implementation effort 
will be required on the part of the other companies who are joint signatories to this document. In 
order to implement this new policy, the agreements between the local and the Outside Collection 
Agencies (OCAs) must be modified, and the OCA personnel must be trained on the new procedures. 
In addition, company service representatives must know and understand the new policy so that they 
do not continue to refuse service to a residential customer with an outstanding debt in excess of three 
years old. 

The remaining items are far more difficult to implement and will require considerably more 
time. BellSouth/Alliance will require approximately 270 days from the date of the final Commission 
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Order to implement the remainder of the items. This is a reasonable period of time given the 
complexities involved with making the needed changes. The most difficult changes are associated 
with changes to its billing systems and the mechanized systems tbst allocate partial payments. Today, 
partial payments are applied first to regulated charges and then to nonregulated charges. Under the 
new procedures, partial payments will be applied first to local, the'n to regulated long distance, and 
then to nonregulated. The systems required to allocate partial paymeiits in a mechanized manner are 
very complex and extensive programming changes will be required. Once the program changes are 
made, two to three months oftesting will be necessaiy to ensure that all 'bugs" have been eliminated. 

In addition, numerous changes to the actual bill format will be required. Once the local 
cliscoonection policy is implemented, it is clear that the standard bill format will be insufficient. 
Verbiage as set forth in Item 5 of the Joint Settlement Proposal will be required on each bill, and 
regulated ~barges must be segregated in·a different manner. Additionally, the billing ~d collection , 
contracts with each of the carriers will require renegotiation, since the portion of partial payments that 
will be received by interexchangC: carriers will be changing. Finally, new procedures must be 
developed and service representatives must be trained on the new policy. These procedural changes 
are totally new to all companies in North Carolina and to the BellSouth region. All procedural and 
programming changes must be developed "from scratch," i.e: procedures developed for another state 
cmmot be modified to serve North Carolina. BellSouth/Alliance encouraged the Commission to allow 
the companies sufficient time to test these systems, particularly in light ofY2K, to ensure that all 
companies are fully ready to implement these significant policy changes. 

Due to the complexities associated with making the systems changes required_ by the Joint 
Proposed Settlement, BellSouth/Alliance requested 270 days from the date of the Final Order to make 
the needed changes. 

BTI: BT! did not address this specific issue. 

GTE: Ongoing demands placed upon software changes and hardware changes include a wide 
spectrum of events ranging from NP A overlays to the FCCs Truth in Billing docket. GTE stated that 
it believes Item 4 is implementable within 60 days of the date of this Order and will make concerted 
efforts to implement the other requirements contained in the Joint Settlement Proposal by July 1, 
2000. How~er, an e:arlier date is totally Unrealistic and the contested language should not be 
adopted. 

MCI WORLDCOM: With respect to Y2K, the Commission has announced a moratorium 
that will last until February I, 2000. No non~emergency modifications to a carrier's network or 
information technology systems will be imposed during this period. If software or hardware cannot 
be installed or modified to accommodate rule changes until after February 1, 2000, the testing and 
implementation of those changes will take several months past that date to complete. 

MCI WorldCcim1s own billing systems typically takes six months to implement. A recent 
notice provision mandated by the Mississippi Public·Service Comm.issiori for billing statements bas 
taken more than six months to fully implement for all billing platforms. Thus experience would 
suggest an implementation date no earlier than late in the second quarter of 2000, with a procedure 
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for obtaining waivers from the Commission at a minimum of cost should Y2K-related problems or 
unforeseen circumstances create a need for additional time. 

SPRINT: Sprint stated that it currently has underway two significant business initiatives that 
will facilitate its compliance with the Joint Settlement Proposal. Given the time line on these 
initiatives, Sprint believed an implementation date of July I, 2000, for the Joint Settlement Proposal 
(with the exception of Paragraph 4) is the most reasonable expectation. 

Sprint's first initiative is the introduction of a new bill format which has become Sprint's 
principle compliance strategy concerning state disconnect for nonpayment rules and the FCC's Truth 
in Billing rules. Sprint's second business initiative is the reengineering of many of its accounts 
receivable process~S. This initiative includes the standardization and automation of customer account 
handling procedures across the company ( e.g., payment application). As far as disconnect for 
nonpayment procedures, which today is highly manual in nature, the initiative is handing Sprint 
service representatives more infonnation tools and resources with which to advise customers and 
properly service accounts. 

ATIORNEY GENERAL: The Attorney General stated that the local disconnect rules are 
of great importance to North Carolina consumers and should be implemented as soon as possible, but 
noted that the telephone companies are subject to technical limitations. The parties agreed that while 
the provisions will be implemented no later than July 1, 2000, the companies could present evidence 
to the Commission ·as to why they cannot implement the provisions sooner. The Attorney General 
stated he would reserve comment until after reviewing the evidence that-the companies present. The 
Attorney General noted and attached a Telecommunications Reports article regarding an Order the 
FCC issued in its Truth in Billing docket which requires, among other things, that telephone 
companies show on their bills deniable and nondeniable charges, i.e., which charges can and cannot 
result in local disconnection if left unpaid, by April I, 2000. 

PUBLIC STAFF: The Public Staff noted that the parties had agreed on an implementation 
schedule for Section 4 of the Joint Settlement Proposal. The companies should be able to resolve all 
Y2K difficulties and return to nonnal operations by February I, 2000. It is reasonable to assume that 
any employee training and computer programming required in order to implement the settlement 
proposal can be carried out within 60 days. Therefore, the Public staff recommends that the 
Commission set April !, 2000, as the deadiine date for implementing Sections 1-3 and 5-8. The 
companies will, of course, be free to ask for additional time if their Y2K problems prove to be 
unexpectedly severe. 

Reply Comments 

ALLTEL: ALLTEL stated that because of the changes in programming, operation~ billing 
and actual bill fonnat, billing and co_llection contracts, customer service representative training, and 
testing required to ensure that all systems are operating properly, it agrees with BellSouth/Alliance's 
request that implementation occur 270 days from the date of the Commission1s Final Order in this 
docket. 

AT&T: AT&T did not file reply commenta on this issue. 
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BELLSOUTH/ALIJANCE: BellSouth/Alliance stated that with the exception ofltems 3 
and 4 of the Joint Settlement Proposal, which BellSouth/Alliance believes can be implemented within 
approximately 60 days of a final Commission Order, the other changes required by the proposed rules 
are substantial and are totally new to all companies in North Carolina and in the BellSouth region. 
BellSouth/Alliance repeated its request that_ it be given a 270-day period·after the issuance of a final 
Commission Order within which to implement changes other than those required by Items 3 and 4 
of the Joint Proposal. Neither the Public Staff nor the Attorney General has advanced any compelling 
reason why the necessary changes must be made by April 1, 2000, or even July 1, 2000. The 
companies affected by the new rules must change legacy systems and processes that have been in 
place for many years. It is not unreasonable to expect these Same companies to require nine months 
to "undo" these systems and processes to accommodate the demands of new rules, particularly in light 
of the complications posed by Y2K compliance. BellSouth/Alliance requested the Commission to 
grant the industry a 270-day period after issuance of a Final Order approving new rules to fully 
implement the rules. · 

GTE: GTE stated that the timeline is already established for implementation of the 
requirements of the Joint Settlement Proposal by July I, 2000. If a company should need additional 
time, then the company can request an extension from the Commission. If the disputed language is 
adopted, then the Commission is placing itself in the position of assuming or knowing the demands 
that are being placed upon each company and thereby attempting to make a decision about an earlier 
date. Those decisions are best left with the telecommunications companies involved in the industry 
efforts, since the companies possess detailed knowledge about their specific obligations and priorities. 
The disputed language should not be adopted. 

SPRINT: The Commission should not feel pressured by the FCC's date of April 1, 2000, as 
the date for marking and explaining deniabie/nondeniable charges, and should recognize that the April 
I, 2000 date contemplates already existing and fully implemented state rules that would require only 
a modified bill presentation. If Sprint's billing and accounts receivable systems and organizations 
were now in compliance with the myriad of requirements cfeated by the proposal and all that Sprint 
needed to do was to modify its bill presentation, the April I, 2000 date would have relevance to this 
proceeding and issue. Because such is not the case and for the reasons outlined in its initial 
comments, Sprint will need until July I, 2000, to fully comply with the Joint Settlement Proposal. 

ATIORNEY GENERAL: The Attorney General believes that the local disconnect rules 
implicate important consumer rights and need to be implemented as soon as possible. The Attorney 
General agrees that the companies may very well be required to have systems in place to implement 
most of the billing related provisions by April 1, 2000, pursuant to FCC requir~ents, and that this 
is the same implementation date suggested by the Public Staff in its comments. All of the parties have 
agreed on an implementation date ofno later than July I, 2000. 

Further, the Attorney General noted that it is important that the companies devote whatever 
resources are necessary to meet the Commission's schedule and sliould take all steps to meet that 
deadline. Extensions of that date should be entertained only for compelling and unanticipated 
circumstances. 
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PUBLIC STAFF: The Public Staff noted that the parties agreed in Section 9 oftbe Joint 
Settlement Proposal that the implementation date would be "no later than July 1, 2000." The Public 
Staff bas no doubt that if all the other parties can implement the settlement'p,oposal by July I, 2000, 
BellSouth can do it too. Accordingly, the Public Staff encouraged the Commission to set the 
implementation date for April 1, 2000; but if the Commission decides that the companies should be 
given more time, the deadline should not be delayed beyond July 1, 2000, at the latest. 

Commission Decision 

The Commission concludes that implementation for all items except for Paragraph 4 of the 
Joint Settlement Proposal should be completed by July 1, 2000, at the latest. Any company which 
cannot complete the implementation by that date may request additional time from the Commission, 
but the Commission strongly encourages all companies, if possible, to compleie implementation 
before July 1, 2000. 

IT IS, THEREFORE, ORDERED as follows: 

I. That the Joint Settlement Proposal be, and the same is hereby, accepted as to those 
issues upon which the parties agreed; 

2. That the controverted issues set out in the Joint Settlement Proposal be, and hereby 
are, decided as set out in this Order; and 

3. That the parties to the Joint Settlement Proposal shall submit proposed rules 
implementing the Joint Settlement Proposal and the Commission decisions on controverted issu_es by 
no later than 30 days from the date of issuance of this Order. 

RCllllCI0.04 

ISSUED BY ORDER OF THE COMMISSION. 
This the 14th day of January, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Gail L. Moun~ Deputy Clerk 

Com.missioner Judy Hunt joins in Commissioner Ervin's dissent. 
Commissioner William R Pittman concurs in part and dissents in part. 
Commissioner Sam J. Ervin, IV dissents in·part. 

DOCKET P-100, SUB 140 

COMMISSIONER ERVIN, DISSENTING: 

I respectfully dissent from the majority's conclusion that telephone utilities should be 
prohibited from denying service to business costomers with uopaid bills which cannot be collected 
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through the judicial system because of the expiration of the applicable statute of limitations, I decline 
to join the position aaopted by the majority with respect to this issue for several reasons. 

First, I believe that telephone utilities should be given an adequate opportunity to collect 
payment for the service which they provide. Any limitation placed on the ability of carriers to collect 
unpaid bills may unfairly burden customers who pay their bills in a proper manlier. The majority's 
decision to require telephone utilities to serve business customers with unpaid bills which cannot be 
collected through the judicial system places an unnecessary burden on other customers. who may 
incur higher charges for telephOne service than would otherwise be the case because of the inabi1ity 
to use this debt collection technique. The adoption of this prohibition could also be unfair to those 
seeking to compete with such businesses, since it effectively shifts costs from the non-paying business 
to a competing business which does pay its bills. In other words, the majority's decision may force 
a busmess that pay its bills to subsidize service to a competitor that does not. Thus, I believe that the 
majority's decision could be inequitable to other customers. 

Secondly, I do not believe that the public policy considerations which justify the adoption 
ofa rule prohibiting telephone utilitie5 from denying service.to residential customers with unpaid bills 
which are barred by the statute of limitations are equally applicable to business customers. At least 
at this point in the development of local teleplione competition, many residential customers lack any 
meaningful alternative to their incumbent local ex.change company. Although competitive alternatives 
for small business customers appear-to be limited in many places as well, these limitations seem to 
be less severe than those which exist in the residential market. In addition, there is ample justification 
for treating residential and business customers Qifferently with respect to this issue. Put simply, the 
purposes for which residential customers need telephone service are fundamentally different from the 
purposes for Which business customers need.such service. This-Commission has never hesitated to 
make distinctions between customers where appropriate; I believe that this issue involves an instance 
where a residential-business distinction should be made. As a result, I do not believe that the relevant 
public policy considerations apply with equal force to residential and business customers. 

The Attorney General and the Public Staff both argue that the three year statute of 
limitations set out in G. S. 1-52(1) applies equally to residential and business customers and that the 

· absence of such a distinction in the relevant statutory provision should be carried over into our rules. 
In addition, the Public Staff.argues that allowing.telephone utilities to deny service to a business 
customer based on a time-barred debt is fundamentally uofuir and creates a risk that the customer will 
be deprived of an adequate opportunity to dispute the validity of the unpaid bill due to the fading of 
memories caused by the passage of time and the departure of knowledgeable employees to other jobs 
or other locations. Finally, the Attorney General argues that telephone utilities-have an obligation to 
provide servic.e which would be undercut in the event that the Commission decides to permit service 
denials under the circumstances at issue here. I do not find these arguments persuasive. 

Although there is no question but that civil actions to collect unpaid bills can be time-barred 
pursuant to G, S. J.52(1) regardless of whether the underlying bill was incurred by a residential 
customer or a business customer, that fact should not be deemed dispositive of this issue. All of the 
"fundamental fairness" arguments advanced in support of the result reached by the majority, including 
the assertion that statutes of limitation protect all categories of customers, are equally applicable to 
unregulated businesses; there are not, to the best ofmy knowledge, any limitations on the ability of 
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unregulated businesses to refuse to serve customers with unpaid, time-barred bills. Thus, the real 
issue here is whether a telephone utility should be denied the use of a collection technique available 
to all unregulated businesses. The fact that the protections of the statute oflimitations are available 
to all categories of customers is simply not relevant ~o this issue, which should be decided on the basis 
of considerations unique to the provision of telephone service. For the reasons given above, I do not 
believe that the relevant policy considerations justify extending the prohibition approved by the 
majority to business customers. The Public Staff's concern about the impact of the passage of time 
on the ability of a business customer to successfully challenge a disputed bill does not justify the result 
reached by the majority either. A business c_ustomer would, under the approach which I think 
appropriate, retain the right to contest the validity of the underlying bill before the Commission. An 
inability to present evidence concerning a bill's validity is just as much of an obstacle to the alleged 
creditor as it is to the alleged debtor in such a Commission proceeding. Finally, the Commission is 
the arbiter of the circumstances under which a telephone utility has or has not met any service 
obligation it may have; the Commission has always permitted telephone companies to deny service 
to specific categories of customers under certain limited circumstances. For this reason, the Attorney 
General's "obligation to serve" argument is not genuinely relevant to the p_resent issue. As a result, 
the arguments advanced in support of the result reached by the majority do not strike me as 
persuasive. 

The result reached by the majority may have unintended consequences which the partfoS 
have not even mentioned. According to the agreement of the parties, which the Commission has 
approved, a telephone utility is still pennitted to deny service to a customer against whom a judgment 
has been obtained or against whom suit bas been filed. Acceptance of the position espoused by the 
Attorney General aod the Public Staff aod adopted by the majority could well lead to a situation in 
which telephone utilities attempt to reduce all unpaid bills to judgment, a result which may impose 
additional burdens on the judicial system, increase the cost of providing telephon~ service in North 
Carolina, and hamper efforts by business customers to start over after experiencing financial reverses. 
Admittedly, these same adverse impacts could occur in connection with the provision of service to 
residential customers; however, the public policy considerations recited above seem to me to justify 
a distinction between these two categories of customers for purposes of resolving the present issue. 
As a result, depriving telephone utilities of the ability to deny service to business customers with time
barred, unpaid bills may cause more problems for both carriers and their business.customers than 
would result from the practice which the Commission has decided to prohibit. 

Another argument which one could make in support of the f~sult reached by the majority 
is that there are other ways of protecting telephone utilities from the adverse impact of restoring 
service to ?Usiness customers with unpaid bills which cannot be COUected through the judicial system 
due to the operation of the statute of limitations, such as requiring the customer to make a deposit. 
Although such deposits could provide telephone utilities with additional protection against the non
payment of future bills, they do nothing to solve the problem caused by the non-payment of the 
original bill. Thus, I do-not believe that the ability to make a customer provide a deposit is an 
adequate substitute for the practice at issue here. 

I would not, however, allow a telephone utility to disconnect or deny service to a current 
business customer with a bill more than three years old. Assuming that the telephone utility has not, 
for whatever reason, disconnected or denied service to such a customer prior to the expiration of the 
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statute of limitations, such a time-barred bill should not be used to justify disconnecting or denying 
service to such a customer after that time. Thus, my-disagreement with the majority is limited to its 
decision to prevent telephone utilities from denying service to former business customers which were 
disconnected or otherwise did not continue to take service from that telephone utility and then 
atteinpted to reestablish' service with the same telephone utility following the expiration of the 
relevant statute of limitations. 

The most compelling argument in favor of the result reached by the majority which has 
occurred to me is the potential diffictilty of Cnforcing a rule of the nature which I am inclined to 
support. I can, for example, foresee disputes over how a telephone utility should determine which 
was and which was not thC same business customer for purposes of implementing this practice. On 
the other hand, existing Commission rules have allowed such service denials without apparent 
problem. As a result, I am not inclined to adopt the result reached by the majority for enforceability 
reasons. Thus, for all of these reasons, I respectfully dissent from that portion of the majority's 
decision which prolnDits telephone utilities from refusing to provide service-to business customers not 

. currently receiving service with unpaid bills which cannot be collected through the judicial system 
because of the operation of the relevant statute of limitations. 

Isl Sam J. Ervin. IV 
Commissioner Sam J. En-in, IV 

DOCKET P-100, SUB 140 

COMMISSIONER Pl'ITMAN, CONCURRING IN PART AND DISSENTING IN PART 

I respectfully dissent from the majority's conclusion in the first issue that the rules regarding 
disconnection of service do not apply equally to all carriers. Sound public policy and basic tenets of 
justice require unifom_1- application of rules absent some,compelling reason to,discriminate between 
or among affected parties. The arguments in support oftbe majority's decision to discriminate in 
favor of companies who_ simply do not choose to package a service in-a particular way present no 
such compelling reason. To be sure, this Commis~on bas not adhered to a policy of strict regulatory . 
parity between incumbents and competitors; bending over backwards to spur competition with limited 
success. Generally, such discrimination has been. to remedy or prevent some obvious competitive 
advantage the incumbent might have because of it's former m6nopoly. That is not the case here; in 
fact, the issue is probably one more of not removing a competitive disadvantage. The technologi~ 
state of telecommunications today is such that arguments citing practical diffi.CUlty or some perceived 
obstacles to innovation are disingenuous. We ought to be competitively neutral whenever and 
wherever we can absent some compelling reason to do otherwise, and I b'elieve the rule should apply 
equally to incumbents and competitors alike regardless of how they choose to offer service. 

I also respectfully dissent from the majority's conclusion that telephone-utilities should-be 
prohibited from denying seIVice to business customers with unpaid bills after the expiration of the 
applicable statute of limitations. I do so for the same reasons outlined by Commissionei;- Ervin in his 
dissent, but for some others as well. In today's telecommunicatil;ms environment, particularly with 
the proliferation of alternatives to plain old telephone service, there are fewer and fewer reasons-to 
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prohibit the denial of service to business or residential customers who do not pay their bill 
Nonetheless, if we are going to do so, we-should limit such prohibition to cases of serious personal 
need, cases which simply do not apply to businesses. Further, the statute of limitations applies to the 
collection of debts through the courts. There is nothing in common law or modem statutory law 
which extends such a statute of limitations to other non-judicial remedies such as denying continuing 
or future service to somebody who has not paid a bill for previous service, and I don't believe that 
we should either. 

I generally concur with the remainder of the majority's decision. 

\s\ William R. Pittman 
William R. Pittman 

DOCKET NO. P-100, SUB 140 

BEFORE 11IB NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Petition for Rulemaking to Revise Billing and 
Collections Procedures for Telecommunications 
Companies Regarding Local Disconnection and 
Toll Denial 

) ORDER 
) PROMULGATING 
) RULES 
) 

BY 11IB COMMISSION: On January 14, 2000, the Commission issued the Order Directing 
Revision of Rules and ordered parties to submit proposed rules on procedures for local disconnection 
and related matters addressed in tbis docket. On May 17, 2000, Attorney General Mike F. Easley 
filed Proposed Rules on behalf of all participants in the Joint Settlement Proposal except MCI 
Telecommunications Corporation and MCI WorldCom Communications, Inc., (MCI), and asked that 
these rules be adopted expeditiously so that the local disconnection policies adopted in the 
Commission's decision may be implemented without delay. The proposed rules submitted by th_e 
Attorney General add a new chapter, Rule Rl2-l 7, and make complementary revisions to Rule Rl2-
8, Rule R2-9(e), and rules Rl7-2(n) and (o). 

MCI filed Rules Proposed by MCI WorldCom to Implement Order Directing Revision of Rules 
on March 15, 2000, stating it agreed with the draft rules initially recommended by the Attorney 
General, then modified by the Telecommunications Industry Group (TIG), and then further modified 
bY tho Attorney General and Public Stall; with additional changes proposed by MCl On March 17, 
2000, the Attorney General filed Response to MCI stating that the changes MCI seeks are 
unnecessary or inappropriate. The Attorney General also pointed out that the rules proposed are 
based on matters already adopted in the Joint Settlement Proposal and the Commission's January 14th 
decision. Additionally, MCI has participated in negotiations to finalize proposed rules and a number 
of MCI suggestions have already been incorporated. The Attorney General stated he does not believe 
the suggestions raised by MCI now merit much comment as they concern particular details not critical 
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to the policies and rule~ adopted in this proceeding and tend to focus undue attention on a few points. 

On March 17, 2000, the Public Staff in their Response to Filing of Proposed Rules stated that· 
they are in full agreement with the Attorney General's analysis and joins the Attorney General in 
encouraging the Commission to disapprove MCI's suggestions and proceed expeditiollsly to adopt 
the proposed rules filed on behalf of the Attorney General and other participants in the Joint 
Settlemeot Proposal. 

The· proposed rules submitted by the Attorney General on behalf of the parties to the Joint 
Settlement Agreement (except MCI) are attached to this memo as Appendix A 

MCrs proposed rule changes and·the Attorney General's responses are as follows: 

RuleR12-17(i)(2)(B) and (C): 

MCI proposed rule change: MCI stated it has no objection to reserving the issue of specific bill 
messaging in this rule as recommended by the Public Staff and Attorney Geoeral. MCI supports the 
proposal that carriers develop their own bill messages consistent with the FCC's Truth-In-Billing 
requirements and the rules ultimately adopted by the North Carolina Utilities Commission. MCI 
agrees with the TIG that carriers should be given sufficient time to develop bill messages once the 
rules are adopted. MCI submitted that at least ninety (90) days are necessary to eoable carriers to 
develop bill message language an~ communicate with their customers. 

Attorney General's response: MCI filed-its proposed rules before final details were worked out 
to address language concerning how custorneis will be informed about the disconnection policies on 
their billing stat~ments. Since then, the other parties.have reached agreement on those provisions, 
thus MCrs suggestion is moot about changing the effective date of the rules. 

Rule 12-17(a)(4): 

MC rs proposed rule change: The rule proposed by the Public Staff and the Attorney General 
may, or may riot, 11restriCt" a customer subject to global toll denial from dialing o+ or 0- in order to 
place a toll call. It is important that the local exchange carrier whose network originates this call 
"recognize' that the customer is subject to global toll denial, so that a 'loophole" in global toll denial 
does not exist to the detriment of the IXC whose charges have not been paid. So that the global toll 
blocking in an appropriate csse is 'recognized" by a carrier that validates operator assisted calls, MCI 
suggests that "global toll denia111 be redefined, to state that it "occurs wheri the local service provider 
blocks the end·user's access to toll services that could be billed·on the local service provider bill." 

Attorney General's response: The Attorney General stated that the definition of,"global toll 
denial" was not specifically provided in the Joint Settlement Proposal. However, the language 
proposed includes significant revisions made to accommodate MCI and AT&T. The wording MCI 
now proposes was rejected by several parties because it might suggest that global toll denial only . 
blocks toll calls billed by the local provider, and such a broad limitation on global toll denial was not 
part of the Joint Settlement Proposal. As to MCrs concern about whether global toll denial will 
block O!- and 0- calling, the Attorney General noted that Rules R12-17(d)(3)-(5) provide limitations 
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on what global toll denial may block and clarify that billed number screening is included. The 
Attorney General stated he did not read the Commission's rules as requirements for what local 
providers must block, but rather, what they may not block. 

RuleR12-17(b)(4): 

MCI proposed rule change: MCI suggested that in order for Rule Rl2-l 7(b )(4) to be consistent 
with proposed section (b)(3), a comma should be inserted after "or" in the first line of proposed 
section (b)(4), and the following phrase (followed by a comma) should thereafter be inserted: "if 
applicable,". also, the phrase 11or is sufficiently current" is unnecessary and introduces ambiguity. 

MCI also stated that proposed section Rl2-17(b)(2), when read with proposed section 
Rl2.17(a){3), states that "bundled local service11 is to be disconnected for nonpayment of any charge 
included in the "bundle." Under proposed sections (b)(2) and {b)(J), when read with proposed 
sections (b)(4) and (b)(S), the customer has the ability to maintain unbundled local service, if the LEC 
provides that service. Thus in proposed section (b)(4), the local service offered the customer who 
had previously used bundled local service, necessarily would be a different service. Otherwise, the 

. customer may take the position that he or she is entitled to maintain the bundled local service, even 
though the customer is not prepared to pay for non-local services. The phrase "the customer's 
current" in the first sentence of proposed section (b )( 4) is appropriate if the customer has been using 
unbundled local service, but is not appropriate if the customer has been using bundled local service. 

MCI proposed that the first sentence of proposed section 12-17(b)(4) should be changed to read: 
"If the regulated past due balance owed for local service or, if applicable, the surrogate amount, has 
been paid in full, the telephone utility will continue to provide the customer with the customefs 
current local service, if the customer has been using local service that is not bundled. Ifthe customer 
has been using bundled local service, tlie telephone utility will provide the customer with local 
service." 

Attorney General's response: In a number of instances where one party has suggested new 
language that appeared unnecessary or another party found questionable, the Proposed Rules have 
maintained language already agreed to in the Joint Settlement Proposal. That is the case here. The 
Attorney General stated he does not agree with the extra comma and words added by MCI are 
needed, and also disagrees with MCrs argument that the words "or is sufficiently current" are 
unnecessary and introduce ambiguity. Local providers often refrain farm action until an overdue 
balance reaches ,a threshold amount or until a reasonable time has passed, and the rules are not 
intended to affect that practice. 

In response to MCrs proposed change to address a concern that a customer may argue he or she 
is entitled under RuleR12-17(b)(4) to maintain bundled local service because of present wording that 
allows the customer to keep their "current local service," the Attorney General stated that the 
wording MCI now challenges is the same wording MCI agreed to in the Joint Settlement Proposal. 
Further, MCrs argument is illogical concerning why changes are needed and its wording does not 
improve the rules. 11Bundled local service" and 11Iocal service" were both defined in the Joint 
Settlement Proposal and in the proposed rules, and their meanings are distinct. The present wording 
states customers may keep their current local service, not their current bundled local service. The 
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Attorney General stated that he understands the proposed rules to mean that a customer will be 
allowed to keep the local portion of their current service by paying the charge for the local service. 

Rule R12-17(b)(5): 

MCTs proposed rule change: To make proposed section (b)O consistent with section (b)(34), 
in proposed section R12~ l 7(b )(5) the phrase "unbundled11 should be inserted before "local service 
option," and the phrase, "or, if applicable, the surrogate amount" should be inserted after "regulated 
past due balance. 11 

Thus the first sentence of proposed section (b )(5) should read: "If a customer's local service has 
been disconnected fOr nonpayment, th~ telephone utility will re-establish local service with the 
unbundled local service option of the customer's choice, provided that the customer P!lYS the 
regulated past due balance owed for local service or, if applicable, the surrogate amount. 11 

Attorney General's response: For similar reasons addressed under Rule Rl2-17(b)(4), MCrs 
proposal to change language in Rule Rl2-17(b)(5) is inappropriate and unnecessary. 

Rule R12-17(i)(2)(E) and (F): 

MCI proposed rule change: The proposed rules would be more clearly state4 if proposed section 
Rl2-l 7(i)(2)(E) would follow proposed section Rl2-i 7(F). Nationally based carriers must conform 
to the FCC's requirements. as well as to North Carolina's rules. The-First Report and Order and 
Further Notice of Proposed Ru/emaking, FCC 99-72, In the Matter ofTruth~in-Billing and Billing 
Format CC Docket No. 98-170, released May 11, 1999, for example, addresses "deniable" and non
deniable" charges rather than aregulated" and "nonregulated" charges. These terms are not 
interchangeable, yet the FCC has stated that "deniable" and "nondeniable" charges must be 
differentiated by the carrier. Thus the FCC "require[s] that carriers clearly and conspicoously [must] 
identify those charges for which nonpayment will not result in tennination of 11local service," when 
"deniable" and "nondeniable" charges are included in a single bill. Therefore, if a carrier complies 
with the regulated/nonregulated mandate of the Commission, it is possible that it n:m& not be 
complying with federal Truth-in-Billing. There should be some flexibility allowed in such 
cin:umstances. The Public Staff and the Attorney General have recognized federal Truth-in-Billing 
requires such flexibility, since they have recommended that the billing statements described in 
proposed Rl2-l 7(i)(2)(B) be "reserved," for the time being. 

Attorney General1s response: MCI does not discuss what will be gained, substantively, from its 
suggestion that Rule Rl2-17(i)(2)(E) and (F) be reversed. Instead, MCrs discossion that next 
follows concerns how FCC requirements under Truth fa Billing will mesh with this Commission's 
policies for local disconnection and related matters in this proceeding. The Attorney General stated 
the requirements ultimately worked out by all the other parties conceru!ng billing statements in Rules 
Rl2-17(i)(2)(B) and (CJ satisfy whatever concerns MCI may have on this point. 
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Whereupon. the Commission reaches the following 

CONCLUSIONS 

After careful consideration, the Commission concludes that the proposed mies filed by MCI 
should be rejected for the reasons outlined in the Attorney General's Response and that the proposed 
rules filed by the Attorney General on behalf of all parties except MCI be promulgated as 
expeditiously as possible. The Commission strongly encourages the companies, if possible, to 
complete implementation before July 1, 2000. " 

IT IS, THEREFORE, ORDERED that the rules set out in Appendix A be promulgated. 

ISSUED BY ORDER OF THE COMMISSION. 
This 3rd day of April, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

APPENDIXA 

Chapter 12 of the Commission Rules is amended by adding a new Rule Rl2-17 as follows: 

R12-17. Disconnection, denial, and billing of telephone service. 

(a) For purposes of this rule, the following definitions sball apply: 

(I) For purposes of this rule, ''Local service" includes basic local exchange service (including 
extended area service [BAS]), expanded local calling (ELCA), and any other NCUC
regulated telephone service offered by a single corporate entity within a single LATA, except 
for unbundled Message Telecommunications Service (unbundled MTS). 

(2) "Charges for local service' include charges for local service, as defined in Rule Rl2-l 7(a)(l), 
the state sales tax and federal excise tax associated with local service, the subscnDer line 
charge (SLC), the primary interexchange carrier charge (PICC) applied by and on behalf of 
the local carrier, the local number portability (LNP) charge, and state aod federal universal 
service surcharges applied by and on behalf of the local carrier. "Charges for local service" 
do not include charges applied by the local carrier on behalf of another carrier or entity, the 
E91 l and telecommunications rClay service surcharges or other' nonregulated charges, e.g., 
charges for voicemail, Internet service, inside wiring, customer premises equipment, and 
wireless service. 

(3) "Bundled local service" is a combination of local service, as defined above, and one or more 
other services, either regulated or nonregulated, which are offered either by a local service 
provider alone, or by a local service provider jointly with one or more other entities. 
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(4) "Toll denial" is the blocking of an end user's ability to place intraLATA and interLATA toll 
calls. Such intraLATA and interLATA toll calls include all interexcbange calls which are not 
included in an end user's charges for local services. "Toll service" includes the provision of 
such interexchange calls, whether charged to the end user on a per call or flat fee basis. 
"Global toll denial" occurs when the local service provider blocks the end User's access to toll 
services, whether offered by the local service provider or an interexchange carrier, by 
restricting dialing patterns that access toll services in accordance with Rule Rl2-17(d)(3). 
"Selective toll denial" occurs when acce~s is 'blocked to one carrier's toll facilities, but the end 
user is able to access aitother carriElf's facilities for completion of toll calls. 

(5) "Unbundled MTS" is intraLATA measured toll service not provided on a significantly 
discounted or tlat rate basis as part of a package with local service. 

(b) No telephone utility may disconnect local service or bundled local service to residence 
customers for nonpayrilent of past due charges except in accordance with these principles: 

(I) Local servi~e may be disconnected for nonpayment of past due charges for local service 
provided by the telephone utility as a single corporate entity. 

(2) Bundled local service may be disconnected for failure to pay the total past due charges for tho 
service. 

(3) Before the local service portion ofbundled local service is disconnected, the telephone utility 
· will provide the customer with the opportunity ofmaintaining•local service by paying the 

regulated past due balance owed for local service or a surrogate amount equal to or less than 
the past due balance owed for local service. 

(4) if the regulated past due balance owed forlocal service or the surrogate amount has been paid 
in full or is sufficiently current, the telephone utility will continue to provide the cust9mer 
with the customer's current local service. If regulated toll service charges remain unpaid, 
global toll denial may be imposed, after appropriate notice under Commission rules. The 
notice of global toll denial will also advise the customer that they may subscnbe to any local 
services, as defined in Rule Rl2-l 7(a)(l), offered by the utility in accordance with the tariffs 
on file with the Commission. 

(5) If a customer's local service has been disconnected for nonpayment, the telephone utility will 
re-establish local service with the local Service-option of the customer's choice, provided that 
the customer pays the regulated past ·due balance owed for local service. This provision 
applies whether service was disconnected before or after implementation of this rule. 

(6) if the telephone utility does not provide local service on an unbundled basis, Rules Rl2-
17(b)(3)-(5) will not apply, and tho telephone utility may require the customer to pay the past 
due balance owed (excluding amounts billed by the telephone utility on behalf of third parties 
for service other than the bundled service) before bundled local service is restored. 
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(7) A telephone utility may not disconnect a customer's local service, nor impose global toll 
blocking, for nonpayment of disputed charges. 

(8) If a residence customer under global toll denial incurs charges for toll service which are billed 
on the customer's local telephone bill, by abuse or fraud, which includes the obtaining, or 
atteJDpting to obtain, or assisting another to obtain or to attempt to obtain, toll service 
message telecommunications service by rearranging, tampering with, or making connection 
with any facilities of the telephone utility, or by any trick. scheme, false representation, or 
false credit device, or by or through·ariy other fraudulent means or device whatsoever; with 
intent to avoid the payment, in whole or in part, of the regular charge for such service, the 
telephone utility may discontinue the customer's local service. 

(c) Partial payments to telephone utilities. 

(I) Partial payments to local service providers will be allocated as follows: first to local service, 
second to other regulated service, and third to nonregulated service. 

(2) Partial payments to long-distance carriers that are not local service providers and do not bill 
for local service will be allocated as follows: first to regulated long•distance service, and 
second to nonregulated service. 

(d) Global toll denial for residential telephone customers. 

(I) A local service provider may impose global toll denial for failure to pay any of the following 
charges: 

(A) Charges for unbundled interLATA toll service aod unbundled intraLATAMfS 
(whether carried by the preferred interexchange carrier (PIC) or by using 
dial-around services (I0IXXXX)); 

(B) Charges for collect interLATA and intraLATA toll calls; 

(C) Charges for interLATA and intraLATA toll service that is provided by a third 
party as part of a bundle offered jointly with the local service provider; 

(D) Charges for toll calls made through SXX toll-free numbers which result in charges 
for regulated services being billed back on the local service provider bill; or ' 

(E) Charges for international calls to information service providers (ISPs) on the third 
occasion as addressed in Rule Rl2-l 7(B) below. 

(2) A local service provider may not impose global toll denial for failure to pay the following 
charges: 

(A) Charges for calls to 900 numbers and other nonregulated charges; or 
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(BJ International calls to ISP, on the first and second occasion as addressed in Rule 12-
17([!,) below. 

(3) When global toll denial is imposed, the local service provider may block the customer's ability 
to place interLATA and intraLATA toll calls. The customer's current local service will not 
be impaired and the utility will provide the customer with local service in accordance with 
Rule Rl2-l 7(1,)(4). Further, the global toll denial mechanism may not block SXX toll free 
numbers; except that a local service provider may choose, at its discretion, to block certain 
SXX toll free nurnbera that result in toll charges being billed on the customer's local telephone 
bill. Local service providers may also provide, at their discretion, other blocking services to 
a customer when global toll blocking is imposed, such as blocking of all SXX toll free 
numbers, if the customer affinnativelY chooses such blocking services. 

( 4) Global toll denial will not block access to expanded local service or toll service that is 
included along with local service in a bundle of services for which the customer pays a flat 
monthly rate. 

(5) Global toll denial includes billed number screening. 

( e) Regulated service may not be discontinued for failure to pay nonregulated charges, , except in 
the case of nonregulated services included in bundled local service offered by a carrier which does 
not offer unbundled local service. · 

(f) No telephone utility providing local telecommunications service or intrastate long distance 
service shall disCOlltinue a customer's service for nonpayment of Designated 
Services. For purposes of this rule, the temi 11Designated Services 11 means 900 service, 
976 service, or 500 or 700 service when such service is used in a 900-like manner. In 
such cases the telephone utility shall follow these procedures: 

(I) If the subscnber is willing to make payments, the telephone utility shall attempt to make 
reasonable arrangements for payment. 

(2) If the subscriber challenges the bill or is otherwise unwilling or unable to pay, the 
telephone utility shall remove the charges from the customer's bill on the first occasion 
and shall offer the subscriber free blocking of Designated Services. If the subscriber 
declines to allow the free blocking,.the telephone utility must inform the subscnber in 
writing that any charges incurred.after that date will result in blocking of Designated 
Services. 

(3) On the second occasion that the subscriber challenges the bill, or is unwilling or unable 
to pay, the telephone utility shall remove the charges from the subscriber's bill and shall 
impose free blocking of Designated Services on the subscriber. 

(g) No telephone utility providing local telecommunications service or intrastate long-distance 
service shall discontinue a customer's service for nonpayment of international calls to information 
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service providers except as provided herein. In such cases. the telephone utility shall follow these 
procedures: 

(I) If the subscnoer is willing to make payments, the telephone utility shall attempt to make 
reasonable arrangements for payment. 

(2) If the subscriber challeoges the bill, .or is otherwise unwilling or unable to pay, the 
telephone utility shall remove the charges from the subscriber's bill on the first occasion. 
The local carrier shall offer the sub;cribir free global toll denial. 

(3) ll; after the first occasion, the subscriber incurs additional charges for international calls 
to information service providers and challenges the bill, or is unwilling or unable to pay, 
even in installments, the telephone utility shall remove the charges from the subscn"ber's 
bill. The local carrier shall offer the subscriber free global toll denial aod shall advise the 
subscriber in writing that any additional charges incurred will not be removed and will 
result in imposition of global toll denial unless the charges are paid. If the IXC does its 
own billing and intends eventually to apply selective toll denial for nonpayment of such 
charges, the IXC shall advise the subscriber in writing that any additional charges incurred 
will not be rerooved and will result in imposition of selective toll denial unless the charges 
are paid. 

(4) If the subscriber incurs additional charges for international calls to information service 
providers after charges have been removed on two previous occasions, and after written 
notice as described above, and the subscriber refuses to pay the additional charges or to 
commit to and honor reasonable payment arrangements for the additional charges upon 
demand, the local carrier may impose global toll denial on the subscnDer's lines and the 
IXC may impose selective toll denial. 

(h) Treatment of debts for telephone service that are more than three years old. 

(I) No telephone utility may deny local service to a customer for nonpayment of charges that 
were incurred more than three years prior to the date of such denial, unless the utility filed 
and is actively pursuing a pending court action or has secured a valid court judgment for 
nonpayment of local charges within three years of the date when such charges were 
incurred. No telephone utility may deny bundled local service to a customer for 
nonpayment of charges that were incurred more than three years prior to the date of such 
denial; provided that the utility may deny bundled local service to a customer for 
nonpayment of charges for local or bundled local service if it filed and is actively pursuing 
a pending court action or has secured a valid court judgment against the customer for 
nonpayment of such charges within three years of the date when the charges were 
incurred. 

(2) A telephone utility may deny unbundled toll service to customers for nonpayment to that 
utility of outstanding charges for unbundled toll service that are more than three years old 
only through selective toll denial. Provided, that this provision shall not impose an 
affirmative duty on the utility to suspend global toll denial on its own initiative after such 
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three year period. However, if a customer requests that the utility suspend global toll 
denial after such time, the utility may not continue to impose global toll denial for 
nonpayment of such a debt. A telephone utility may impose global toll denial for debts 
that are more than three years old if the utility filed and is actively pursuing a pending 
court action or has secured a valid co~rt judgment for nonpayment of such charges within 
three years of the date when such charges were incurred. 

(i) Disconnect notices, billing statements and bill inserts for telephone utilities. 

(!) Disconnect notices. 

(A) Local carriers. 

(i) Disconnect notices for residence custo~ers shall state clearly the minimum amount 
that must be paid in order to maintain local service and the minimum amount that must 
be paid in order to maintain both local and toll service. 

[Ii) Disconnect notices for residence customers who are subject to the imposition of global 
toll denial shall clearly describe the type of toll blocking that will be imposed if charges 
for toll services are not paid. The notice shall offer the customer the option of 
maintainipg his or her choice of available local service options and shall inform the 
customer as to what local service will be provided by the carrier if the customer does not 
express a preference. The notice shall also advise the customer of his responsibility for 
paying for any calls that appear on his bill as a result of not blocking ELCA calls. 

(iii) FOr carriers that offer local service on an unbundled basis, disconnect notices for 
residence customers of offerings that include both local 'service and other services shall 
explain the customer's option ofniaintaining local service by paying the regulated past 
due balance owed for local serviCe only, and shall specify the.amount-due to maintain 
local service. For carriers that offer only unbundled local service, disconnect notices shall 
clearly state the niinimum amount that must be paid in order to maintain the bundled local 
s~ce, and shall state that basic local.service is available from at least one other provider. 

(B) IXCs. Disconnect notices shall clearly state the minimum amount thst must be paid 
in order to maintain toll service. 

(C) Periodic notification of disconnect policy. Carriers that bill customers for local 
service and IXCs that bill customers directly shall provide periodic notification of the 
disconnect policy established by this Rule to all customers through a bill insert or 
special mailing issued immediately after the implementation of these rules and annually 
thereafter. 

(2) Billing statements. 

(A) On each bill page where nonregulated services are stated, or where the services of any 
provider other than the billing utility are stated, the name of the service provider 
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offering the service and a toll-free contact number or numbers for the service provider 
shall be clearly shown. The toll-free contact number for the service provider may be 
a number of the company that handles the inquiry function for the service provider. 

Language must appear on the bill clearly explaining the consequences of failing to pay 
particular charges shown on the bill. Such language must be prominently displayed 
either on the summary page of the bill or in close proximity to the specific charges to 
which it applies. 

Language, prominently displayed, must also appear on the bill clearly identifying those 
charges for which nonpayment will not result in disconnection of local service, as well 
as those charges for which nonpayment will not result in disconnection of any 
regulated service. 

If a telephone utility bills for a bundle of services offered in part by a third-party 
provider, the name of the third-party provid~r must be identified on the bill as a 
co-provider of the bundle. 

The billing format must be in accordance with the FCC's Truth in Billing 
regulations. However, prior to or after the adoption of the FCC regulations, 
parties in this docket are free to seek additional billing format changes in the 
public interest. 

(F) Nonregnlated charges will be shown: (i) on a sepsrate page of the bill; or (tl) in a 
separate section of the bil~ if the charges are clearly and prominently labeled as such 
and the section in which they appear is set apart from the regulated charges section; 
or (iii), subject to approval by the Commission, using other formats, so long as the 
proposed format results in appropriate consumer understanding regarding the nature 
of the charges. On the same page where the charges appear, customers will be 
notified that they cannot lose local or other regulated service for nonpayment of these 
charges, except in the case of bundled local service offerings as identified in Rule 
R12-17(a)(3). 

(3) Bill inserts. Whenever a residence customer subscribes to bundled local service, the 
customer's first billing statement must be accompanied by a bill insert as set forth below, and 
a similar bill insert must be sent to the customer annually ihereafter. The bill insert shall read 
as follows..: 

(A) For local carriers who offer unbundled local service; 

You are a subscnOer to a bundled local telephone service. Please note that if you do not 
pay your entire bill for bundled local service, all components of the bundled local service 
are subject to disconnectimt However, before your bundled local service is disconnected, 
you will be offered the option of maintaining local service by paying the regulated past 
due balance owed for unbundled local service. 
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(B) For local carriers who offer only bundled local service: 

(C) 

You are a subscn"ber to a bundled local telephone service. Please note that if you do hot 
pay your entire bill fur bundled local service, a11 components of the bundled local service 
are SUbject to disconn~on. You do not have the right to retain selected components of 
the bundled local service by paying for only those components. 

Modification of bill insert rf:quirement_s may be requested to address jurisdictional 
conflicts and otliCrlegillinafo-isSUes··on an individual basis. 

Rule R12-3(b) is rewritten as follows: 

(b) Subject to the additional requirements of Rule Rl2-17 fur telephone utilities, a 
customer who fails-to pay a bill within a reasonable period after it becomes due and who 
further fails to pay 51!Ch bill within five (5) days after presentation of a discontinuance of 
service notice for non-payment of bill (regardless of whether or not service was discontinued 
for such nonpayment) may be required to pay such bill, together with a reasonable 
reconnection charge, if service was discontinued after notice as provided in Rule Rl2-8, and 
reestablish his credit by depositing the amount prescribed in Rule R!2-2 of these rules in case 
the conditions of service or basis on which credit was originally established have materially 
changed. 

Rule 12-8 is rewritten as follows: 

No utility shall discontinue service to a customer or impose toll denial for nonpayment of 
bill without first having diligently tried to induce the customer to pay the same and until after 
at least five (5) calendar days' written notice of discontinuance of service to the customer. 
The written notice may be given by first-class mail, or by other delivery to the premises 
served, or by other legal means of service of proces~ and the five (5) days' notice period shall 
begin to run from the day following deposit of the notice in the post office or from the day 
of otherwise delivery of the notice to the premises served, or from the day of other legal 
service. Provided, however, that in the case of any customer who has a record of abuse of 
or excessive use of metered or toll service for which the customer's deposit would not furnish 
security for_ such five (5) days' notice period, service may be discontinued after 24-hour 
notice. Further provided, that in the case' of any residential telephone customer who has a 
record of abuse of or excessive use of toll service for which the customer's deposit would not 
furnish security for such five (5) days' notice period, local service may not be discontinued 
but toll service may be globally denied after 24-hour notice. A report of all such service 
disconnections· or toll denials made on such 24-hour notice tinder this proviso shall be filed 
with the Utilities Commission within thirty (30) days after the discontinuance of service. 

Rule Rl2-9(e) is rewritten as follows: 

Acceleration of Past Due or Delinquent Date in Rate Cases and with Good Cause - If a· 
utility with good cause determines that the credit rating ofa customer has beenjeopardized 
by unusually extensive use of a metei-ed or toll service, such as long distance telephone 
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service, or by other factors which indicate the likelihood that the customer cannot pay his 
outstanding bill, and for which the customer's deposit, if there be one, .does not furnish 
adequate security,.the utility may accelerate the past due or delinquent date and proceed with 
disconnect or toll denial procedures under N.C.U.C. Rule R12-8 and Rl2-17; provided, 
however, that it must state to the customer in writing its cause for so doing and file a copy 
of said. statement with the Commission. 

Rule RI 7-2(n) is rewritten as follows: 

(n) A CLP must abide by all applicable provisions adopted by the Commission for disconnection, 
partial payment~ global toll denial, nonregulated charge~ 900 and similar charges, treatment of stale 
debts, and disconnect notices and billing statements as set forth in Rnles R12-l 7. 

Rule RI 7-2(0) is rescinded. 

DOCKET NO. P-100, SUB 140 

BEFORE TIIB NORTH CAROLINA UTILITIES COMMISSION 
In the Matter of 

Petition for Rulemaking, to Revise Billiog and 
Collections Procedures for Telecommunications 
Companies Regarding Local Disconnection and 
Toll Denial 

) 
) 
) 
) 

ERRATAORDER 

BY TIIB CHAIR: On April 3, 2000, an Order Promulgating Rules was issued in this docket. 
In Appendix A on the last page, the caption for Rule R12-9(e) was set.out as follows: 

"Acceleration of Past Due or Delinquent Date in Rate Cases and with Good Cause" 

That caption should read as follows: 

"Acceleration of Past Due or Delinquent Date in Rare Cas,es with Good Cause" 

The Chair concludes that the caption should be corrected as set out above. 

IT IS, TIIBREFORE, SO ORDERED. 

ISSUED BY ORDER OF TIIB CHAIR. 
This the ..2lh_ day of April, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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DOCKET NO. P-100, SUB 140 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Petition for Rulemaking, to Revise Billing and 
Collections Procedures for Telecommunications 
Companies Regarding Local Disconnection and 
Toll Denial . •. ., 

) 
) 
) 
) 

ERRATA ORDER 

BY THE CHAIR: Oo April 3, 2000, the Commission issued an Order Promulgating Roles in 
this docket In Appendix A, the last sentence of Role RI 7(i)(J)(A)(til) reads as follows: 

"For carriers that offer only unbundled local service, disconnect notices shall clearly 
state the _minimum amount that must ·be paid in order to maintain the bundled local 
service, and shall state that basic local service is available from at least one other 
provider." · 

The word ''unbundled" was an error. The word should be "bundled," The sentence should read as 
follows: 

mzlW~I 

"For carriers that offer only bundled local service, disconnect notices shall clearly 
state the minimum amount that must be paid in order to maintain the bundled local 
service, and shall state that basic local service is available from at least one other 
provider." 

IT IS, THEREFORE, SO ORDERED. 

ISSUED BY ORDER OF THE CHAIR. 
This the ..Ll!h._ day of April, 2000:. 

NORTH CAROLINA UTILITIES COMMISSION 
. Geneva S. Thigpen, Chief Clerk 

DOCKET NO. P-100, SUB 140 

BEFORE THE NORTH CAROLINAUTILITIES COMMISSION 
In the Matter of . 

Petition for Rulemaking, to Revise Billing and 
Collections Procedures for Telecommunications 
Companies Regarding Local Disconnection and 
Toll Denial . 
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BY THE CHAIR: On April 13, 2000, an Errata Order was issued, the first paragraph 
contained a sentence beginning as follows: "In Appendix A, the last sentence of 
Rule Rl?(i)(l)(A)(ili) reads as follows:". The rule refereoce is incomplete. That sentence portion 
should read: ""In Appendix A, the last sentence of Rule Rl2-l 7(i)(l)(A)(iil) reads as follows:". 

IT IS, THEREFORE, SO ORDERED. 

ISSUED BY ORDER OF THE CHAIR. 

This the ..11!!L day of April, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

mi:0413(10.04 

DOCKET NO. P-100, SUB 143 
DOCKET NO. P-19, SUB 355 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

Docket No. P-100, Sub 143 

In the Matter of 
Recorded 
Announcement of 
Anonymous Call Rejection 

Docket No. P-19, Sub 355 

In the Matter of 
TariffFiilng by GTE South 
Incorporated To Establish 
Rates for Anonymous Call Block 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER REGARDING 
RECORDED 
ANNOUNCEMENT OF 
ANONYMOUS CALL 
RE!ECTION 

ORDER ALLOWING 
TARIFF TO BECOME 
EFFECTIVE 

BY THE COMMISSION: On October 5, 1999, the Commission released an Order 
addressing an issue pertaining to Caller ID and Anonymous Call Rejection (ACR). Specifically, the 
Commission addressed the recorded announcement that callers hear when they block their lines and 
the called party subscribes to ACR 

Caller ID is a service to which customers can subscribe that allows information about calling 
parties (the name and/or the telephone number) to be passed to called parties, in the form of a readout 
on a screen. The Caller ID subscnOer can then decide whether or not to answer the call based on the 
passed information. Parties can block their information from being passed to Caller ID subscribers 
by dialing *67 QD a per-call basis, or by blocking their lines so that no outgoing calls include_ the 
information. Anonymous Call Rejection (ACR) is a service that some local telephone companies 
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provide that allows their subscn"bers to prevent calls from "blOcked" numbers from ringing their 
telephone. Persons making calls to other persons with ACR typically hear a recorded announcement. 
To unblock a blocked line and allow the call to pass to a Caller ID subscnDer, the caller must dial 
*82. It has come to the Commission's attention, however, that the recorded announcement used in 
North Carolina does· not give those instructions to callers whose line is blocked for Caller ID 
purposes. Here, the recorded message that the caller hears as the call is·being rejected simply tells 
the caller that the call was delivered but the called party did not accept il 

In the October Order, the ConimiSSion Stated that it was interested in having instructions 
about how to use *82 to unblock a line on a per-call basis included in the recorded announcements. 
This would eliminate callers having t6 find a telephone book or dial an operator to determine how 
to unblock their lines. The Commission proposed to order the inclusion of *82 instructions in the 
recorded announcement for all local exchange carriers who provide ACR. The Commis'sion stated 
that its intention Was to issue such an Order within 45 days from the date of the October 5, 1999 
·Order unless it received comments from the affected telecommunications industry that raised serious 
issues or indicated that such infonnation in the rec.orded announcement Would not be beneficial. The 
Commission stated that it understood that, because of equipment limitations, a fecorded 
announcement cannot be longer than 15 seconds, but stated that 15 seconds should be ample time 
to provide the pertinent information., By way of example, the Commission quoted a Newton's 
Telecom Dictionary definition of ACR that included the following sample recorded announcement: 
"We're sorry. The party you have reached is not accepting' private calls. To make your call, hang 
up, dial •82 or 1182 on a rotary phone and re-dial." 

COMMENTS 

Comments were received from seven parties. Generally, the parties .do not believe that there 
is a problem that warrants the Commission's proposed action. 

AT&T. AT&T states that it does not currently provide the ·service of ACR, but it 
recommends that the Commission adopt only a Uframework" for the language in the announcement. 
AT&T and other national providers will need the flexibility to develop their messages for use on a 
nationwide basis. 

SPRINT. Carolina Telephone and Telegraph Company and Central Telephone Company 
(collectively, Sprint) believe that the proposal may create customer confusion, and that any benefits 
do not outweigh the additional costs and customer inconvenience that would result from the proposal. 
Sprint's General SubscnDer Services Tariffs provide explanation about the Caller ID service. The 
Tariffil allow customers to block the delivery of their name/number to Caller ID subscnDers on either 
a per-call or per-line basis. Sprint provides those services at no charge to customers. Customers 
activate per-call blocking by dialing •57 or 1167 before each call. Per-line blocking is on a 
continuous basis but can be deactivated by customers on a per-call basis by dialing *82 or 1182. 
Sprint also provides this information in annual bill inserts. 

Caller ID subscribers may counter calling parties' use of blocking by subscnlling to ACR, 
which rejects all calls from calling parties who block delivery of their name and number using either 
per-call or per-line blocking. Sprint's Tariffs provide that the party calling an ACR subscnl,er will 
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hear a recorded announcement stating that the called party does not accept anonymous calls, and that 
the caller should hang up and call back with Caller ID unblocked to complete the call. This service 
is provided to Caller ID subscribers at no extra charge. 

Sprint states that, although it currently has approximately 280,000 customers in North 
Carolina with non-published numbers, and approximately 240,000 with per-line call blocking, it has 
never bad one customer complaint with regard to the ACR announcement in the three years the 
announcement has been in service. Sprint does not believe that there is any problem that needs to be 
fixed. Sprint states that the example of an ACR announcement pointed out in the Commission's 
order does not make a distinction between callers who have blocked delivery of information on a per
line basis and those who have blocked their lines on a per-call basis. Further, Sprint argues that the 
sample does not remind non-published and non-listed customers of the consequences of pressing •s2 
or 1182, and will compromise the privacy that the customers pay for. Sprint states that reference to 
written information can and will give customers more complete information, so the Commission 
should not assume that callers having to find a telephone book or dial an operator is something to be 
avoided. 

Sprint asserts that the Commission's proposal would create additional costs because the intent 
of the Commission's proposal cannot be accomplished within the timeframe of Sprint's current 
message. Sprint states that three additional seconds must be added to its present message to 
accommodate the Commission's example (at a cost of $70,500), as much as eight additional seconds 
may be required for a message to adequately distinguish between per-call and per-line blocking (at 
a cost of$174,000). These figures include the cost of the new recording, the equipment to expand 
messaging capacity, and labor. Sprint argues that it receives only minimal revenues for these services. 

Sprint's Tariffs require it to initially provide new customers with information regarding 
blocking options in a special mailing. All other customers receive an annual bill insert fully explaining 
blocking options. Sprint also addresses the subject in the information pages of its telephone 
directories. Sprint states that these fonns of communications are amendable at slight incremental 
cost, and that if the Commission believes that ACR is not presently being adequately addressed or 
explained, Sprint will work on appropriate modifications. Sprint believes the subject is best handled 
in the written notice format as it is today, and does not believe a fifteen second recorded message can 
serve as an adequate substitute. 

AU.TEL ALLTEL Carolina, Inc. aod ALLTEL Communications, Inc. (ALLTEL) state that 
ALLTEL currently has a recorded announcement which informs the caller that the call cannot be 
completed unless the caller unblocks his or her line. In order to expand the existing recording to 
include infonnation on how to use *82 to unblock a line on a per-call basis a non-recurring expense 
ofapproximately $15,000 would be incurred. As more customers subscribe to ACR or elect to block 
their caller infonnation on a per-line basis, the resulting increase in the usage of the recording will 
increase recurring central office costs as well. ALLTEL states that the Commission must consider 
these facts when making a decision on this issue. 

BELLSOUTH. BellSouth believes that the Commission's proposed change may result in 
customer confusion. Specifically, BellSouth states that inclusion of a specific reference to *82 in the 
recorded announcement may confuse customers in states where per-line blocking is not_ offered. 
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These out-of-state callel'S may not be familiar with the •s2 code, and •s2 code information would 
not be included in their customer guide pages. If the announcement is revised, these out-of-state 
callera would dial *67 to block the delivery of their number to the North Carolina subscriber and then 
hear an announcement telling them to dial *82 and place their call again. These customers may 
believe they need to dial both *67 and *82 in order to place the call. 

BellSouth asserts that there is a lack of ''widespread dissatisfaction" with the current 
am10uncem.ent. BellSouth further states that changing the announcement will cause the industry to 
incur costs that are not trivial. _If there is. a ·change in the current announcement, and the new 
announcement does not exceed 15 seconds, such a change will cost BellSouth approximately 
$100,000 to revise 8fid replace the announcements in its North Carolina central offices. That figure 
does not include costs associated with revising the methods and procedures that service 
representatives currently use when speaking with customers. BellSouth states that it will take about 
six months to make the necessary changes to the announcements. If the revised announcement is 
longer than fifteen seconds. BellSouth '1!ill incur additional expenses because they will have to add 
more equipment to their central offices to accommodate the longer message. This will further delay 
implementation of the revised announcement. 

BellSouth states that it educates its customers about the availability ofper-llne blocking and 
the *82 method of unblocking their llne for a specific call through several means. When BellSouth 
offered ACR in January 1998, it sent bill inserts that fully explained the activation and deactivation 
of ACR as well as the proper"use of per-<:all and per-llne blocking if a calling party received the ACR 
announcement. Pertinent infonnation is also provided to customers through the following means: (!). 
customer guide pages which appear in all directories in North Carolina; (2) annual notification for 
customers that currently explains the ACR feature; (3) materials for new customers that explain 
blocking and ACR. in detail; and ( 4) commuitlcations from BellSouth's service represeritatives upon 
initial contact with customers. Because of these customer education efforts, BellSouth is not aware 
of any complaints that have been filed as a fesult of the existing ACR announcement. Therefore, 
BellSouth believes that the proposed change to the ACR announcement is unnecessary. 

If the Commission determines that a revised announcement is needed, BellSouth proposes the 
following verbiage: 

Your call has been properly delivered, ·but the party you are trying to reach is not accepting 
calls from callers wbo do not allow delivery of their telephone number. Hang up, dial *82 and 
try your call again 

BellSouth proposes that the message not include dialing instructions for customers who use a rotary 
telephone, saying that all BellSouth access· lines are touchtone capable and there is no charge to the 
customer for that capacity. 

GTE. GTE South Incorporated ind GTE Communications Corporation (GTE) are not 
necessarily opposed to the Commission's-proposal to order the inclusion of instructions about how 
to use •s2 to unblock a line on a per-call Oasis in a recorded ACR announcement. GTE already 
offers ACR in other states and has a recorded announcement in place that very closely matches the 
sample announcement in the Commission's Order. GTE agrees that a recorded announcement is in 
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the customers' interest, but requests that it be authorized to use its existing ACR announcement in 
place of the sample announcement. GTE's *82 announcement installed in other states is as follows: 

We're sorry. The number you have reached does not accept blocked calls. If you have 
complete blocking on your line, please hang up and call back by dialing •82, and the number 
you are calling. 

GTE states that this announcement is already recorded and ready to install in North Carolina where 
technically feasible. By approving the use of the· existing announcement, the Commission would 
allow GTE to avoid the incremental costs that will be incurred to modify its message, as well as avoid 
delays in implementing the revised announcement. GTE asserts that its current message provides the 
customer benefits that the Commission desires. 

MC/METRO. MCimetro Access Transmission Services, LLC (MC!metro) provides neither 
ACR nor the *82 feature to its end users. As ~ong as the Commission does not require competing 
local providers (CLPs) to provide •52, or to require a recorded anoouncement by CLPs that do not 
provide *82, MClmetro does nOt oppose a Commission rule that concerns recorded instructions as 
to how to use *82. 1Generally, however, MCimetro believes that end users who order a call blocking 
feature have sufficient 3:ccess at present to instructions as to how to use that feature, including how 
to unblock its use. 

DR. THOMAS B. CL.41/K HI, M.D. Dr. Thomas Clark filed comments by letter indicating 
that he agrees that the ACR announcement needs to be changed. He would suggest that the 
announcement not include language saying, ''I'ni sorry." In Dr. Clark's view, it is not appropriate 
for the telephone company to express sadness or happiness about-the fact that a call is rejected, or 
to express any emotion concerning the issue. Dr. Clark suggests the following wording: 

The number you have reached does not accept calls marked private. To make your call, dial 
*82, or 1182 on a rotary phone, and redial. 

GTE TARIFF FILING 

GTE bas also filed a tariff with the Public Staff to establish rates for ACR. In that filing, GTE 
proposes to use the same message it suggested in its comments in the generic docket. GTE reiterates 
that it has installed this message in other states. The proposed feature would be available to 
residential and business subscribers at a monthly rate of $4.00. GTE bas also proposed to add the 
feature to the lines of all customers who subscribe to its Caller ID services without any change in the 
rates for those services. GTE has stated that it will provide a bill insert to all subscribers explaining 
the new feature and the options· available to enable completion of calls when they receive the ACR 
anoouncement. Another bill insert would anoouoce the availability of the new feature to the existing 
Caller ID subscribers and provide instructions on its use. On December 20, 1999, the Public Staff 
recommended that the tariff be allowed to become effective on March I, 2000. Because of the 
pending generic docket, the Commission did not act on the Public Staff's recommendation on 
December 20, 1999. 
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DISCUSSION 

After careful consideration of the record in this proceeding, the Commission concludes that 
a change in the recorded announcement used with ACR would be beneficial to the general public. 
Carriers that offer ACR are required to incl,ude specific, comprehensible unblocking instructions on 
their recorded announcements, specifically referencing the dialing of *82. A specific. verbatim 
message will not be required. Comm.enters have made persuasive arguments that some flexibility in 
this area would be beoeficial, particularly for those carriers that operate in multiple states. However, 
all of the· announcements should be clear, simple, and succinct, and should not contain 
telecommunications terms that would not be understandable to lay persons. 

Companies may, if they wish, distinguish between per-line blocking and per-call blocking in 
their recorded announcements. Companies are not required to do So, however, unless a.caller who 
had blocked his call on a per-call basis (dialing •67) would not be able to complete the call ifhe dialed 
*82; followed by the number. If there would be no adverse consequences for such a caller, the 
companies are free not to distinguish between per-line and per-call .blocking in their recorded 
announcements. It is noteworthy that GTE's tariff tiling for its proposed offering of ACR indicates 
that such a caller would be able to complete hls call by dialing •s2, even ifhe did not have per-line 
blocking.1 The companies should, of course, provide specific information on the differences between 
per-line and per-call blocking-in their telephone directories, bill inserts, and any other written 
instructional materials. · 

The recorded announcements proposed.by G'1'Jl, BellSouth,.and Dr .. Thomas Clark are all 
deemed acceptable to the eictent they include specific instructions on the use of •s2. The Commissio~ 
concludes that the companies should not be required to provide the special dialing instructions for 
rotary telephones in their recorded announcements, but urges the companies to provide the 
instructions for rotary telephones in written materials such as telephone books and bill inserts. 

Sprint raised an issue regarding privacy for customers who have their numbers unlisted or 
non-published. Sprint is concerned that the sample message in the Commission's October 5, 1999 
Order does not remind non-published and non-listed customers of the consequences of pressing •82 
or 1182 (that their number,; will be passed to the called party}, and will compromise the privacy that 
the customers pay for. Sprint and ~y other company that chooses to do so are certainly free to 
explain those consequences in their recorded announcements if they wish. If they do not choose to 
do so, they can provide detailed and precise information about that particular aspect of the ACR 
service in their telephone books, bill inserts, and other written instiuctional materials. 

Companies providing the ACR service shall be required to file the amended announcements 
they intend to use with the Commission and the Public Staff The Commission can then examine them 
as needed on a case-by-case basis, or upon request from the Public Staff; and order changes to th~ 

1 See Dec. 20 Commission Conference Agenda Item No. P9, Comnwnications. It states: "A 
caller who used Per Call blocking (by dialing •67 before the telephone number) who _receives this 
announcement may either dial •s2 followed by the number being called or may attempt the call again 
by dialing the number they wish to call without first dialing •67. This will allow delivery of the 
caller's name and number and allow completion of the call to the called party." 
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proposed announcements if the annollllcements do not comport with the purposes of this Order. 
BellSouth and GTE are not required to refile their proposed announcements unless they intend to 

· change them. 

2000. 

q!llll00JII 

Fmally, GTE's tariff establishing rates for ACR is allowed to become effective on March I, 

IT IS, TIIEREFORE, SO ORDERED. 

ISSUED BY ORDER OF TIIE COMMISSION. 
This the 21st day of January, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

Commissioner Judy Hunt concurs. 
Commissioner William R. Pittman dissented from this Order. 

DOCKET NO. P-100, SUB 143 

COMMISSIONER JUDY HUNT, CONCURRING: Wbile I support the majority order, I strongly 
favor the message recommended by Dr. Thomas Clark. This message is shorter, clearer, and conveys 
no emotion or industry terms such as "complete blocking". · 

/s/ Judy Hunt 
Judy Hunt, Commissioner 

DOCKET P-100, SUB 143 

COMMISSIONER PITTMAN, DISSENTING 

I respectfully dissent The Commission has taken upon itself a task for which it is ill-equipped 
at best and woefully incompetent at worst, and has established a precedent which it likely will regret. 
Perhaps this is to what post-monopoly regulation of telecommunications will be reduced: nitpicking 
the recorded announcement for each optional telecommunication serviCe so that it will suit a seven-
member committee. ' 

As the entire telecommunications world struggles with the transition to competition, the 
temptation to impose regulation in place of market operation continues to be strong. Like worrisome 
parents who are afraid their children will skin a knee, we seem not to wan~ to take the training wheels 
off the bike. The services addressed in this order are optional .services used by sophisticated 
consumers of telecommunication services. If they cannot understand how to use them, they will not 
be profitable to the companies which offer them. It should be up to the offering company whether 
to use a recorded announcement and what such an announcement will contain. 
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Telecommunications companies have invested billions of dollars into market research· and 
consumer education methods in ordef to prepaI'e themselves for competition. SOme of the results 9f 
those investments· are the services in question b.ere aiid the ways they are marketed, sold and 
operated. When we substitute our judgment for the operation of.the market, we discourage those 
kinds of investments. Axe we to survey the recorded announcements used for directory assistance~ 
call waiting, message services, and the whole-growing myriad of optional services to see if they suit 
us? One can only hope we can restrain our parental impulses in the future and let the companies ride, 
or fali on their own. 

Isl William R. Pittman 
William R. Pittman 

DOCKET NO. P-100, SUB 146 

BEFORE TIIB NORTH CAROLINA UTILITIES COMMISSION 

In theMatter of 
Central Office Code (NXX) Reclamation 

) ORDER EST ABLISIDNG TIIB 
) RECLAMATION PROCEDURE 
) FOR UNUSED CENTRAL 
) OFFICE CODES (NXXs) 

BY TIIB COMMISSION: By thili Order. the Commission is addressing the procedure for 
reclaiming central office codes (NXXs) which have not been activated in providing 
telecommunications services. 

L INTRODUCTION 

The problem of rapid exhaust of area codes is one that continues t~ challenge North Carolina 
and many other states throughout the country. With the advent of competition in the local exchange 
market and the increased ways numbering resources can be used in new services and technologies, 
area code exhaust is becoming more and more frequent with resulting inconvenience and expense for 
consumers. The proliferation of fax machines, computer modems, cellular phones, and competitive 
carriers in the local service market have created an unprecedented demand for NXX codes, resulting 
in the rapid exhaust of numbering resources in North Carolina and nationwide. Without area codes, 
there are no numbers available for carriers to provide telecommunications service to their customers. 
In recent years, the solution to this area code exhaust problem has been to establish new area codes. 
Ultimately. however. there is a limit to the number of area codes which can be established nationwide. 
Therefore it is in the interest of the general public ~d industry that conservation measures be 
implemented. 

IL BACKGROUND 

The Federal Communication Commission (FCC) issued its Numbering Resource 
Optimization (NRO) Order In the Matter ofNurnbering Resource Optimization, CC Docket No. 99-
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200, Report and Order and Further Notice of Proposed Rllle Making, FCC 00-104, released March 
31, 2000, which was effective July 17, 2000. The NRO Order, among other things, delegated 
additional responsibility to the states in matters of code reclamation and requests by carriers for 
extensions of time to comply with code activation deadlines. The delegation also allows state 
commissioD.S to request proof from carriers that NXX codes have been activated and the assignment 
of numbers has commenced.1 The North American Numbering Plan Administrator (NANP A} 
continues to play an active role in monitoring initial compliance with the Central Office Code 
Assignment Guidelines and generally administe~ng the number assignment process. 

Under provisions of the NRO Order, NANP A is no longer permitted to grant extensions of 
time in which camera must activate central office codes assigned to them beyond the six-month time 
frame established in the Central Office Code Assignment Guidelines.' In accordance with the NRO 
Order, NANP A must begin the reclamation process by notifying the state commissions within 60 days 
after the end of the six-month period ifno Confirmation of Code Activation Form, or "Part 411

, has 
been received from the requesting carrier. Under the new rules, NANP A is not to take any action 
until the state commission provides direction; authority for extensions now rests with the states. In 
addition, NANP A cannot accept delinquent Part 4s after the six-month deadline. 

III. RECLAMATION PROCEDURES 

The Commission wishes to institute appropriate procedures to govern the code reclamation 
process. As a resul~ the Commission will tentatively establish the following reclamation procedures 
subject to further modification following the receipt of comments from interested parties. 

NANP A will contimie to send each carrier a notice during the month when the carrier's Part 
4 is due with respect to a particularNXX code. If a carrier does not return Part 4 to NANP A when 
due, NANP A should then notify the Commission in writing by filing a list of codes for which the Part 
4 has not been received in Docket No'. P-100, Sub 146, The Commission will then serve a written 
notice on the carrier(,) that the 6-month deadline to activate a particular NXX code has expired and 
the carrier shall have fourteen (14) days from the date on the notice within which to file a written 
request to the Commission for an extension of time to activate the NXX code in Docket P-100, Sub 
146. The fourteen day period applicable to the NXX Codes which NeuStsr has already declared to 
be subject to reclamation- should commence with the issuance of this Order. Any carrier requesting 
an extension of time to activate the NXX code should fully explain the circumstances causing the 
delay in activating the. code(s). 

1 The FCC also modified the definition ofan NXX code 11in service11 to mean that the code 
holder has begun to activate and assign numbers to end users within the NXX code. Specifically, 
pursuant to the FCC Order, nwnbers within an NXX code are properly assigned when 1h,ey are either 
working in the Public Switched Telephone Network under an agreement with a specific end user or 
they are not yet working but have a service order pending to be working in five days. 

' The Central Office Code Guidelines allowed carriers to ask for and NANP A to grant 90-day 
extensions. 
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It is imperative that a carrier must take immedi!lte action once it has been served with notice 
that the 6-month deadline to activate a·particular NXX code has expired. Ifno written response to 
the notice is received from the ~er by the-~ommission, the ComrniSsion will direct NANPA to 
reclaim the NXX code(s) without further notice by the Commission. If a canier believes that it did 
activate the code(s).within the 6-month ·Peri'?d, then the carrier must provide written proof the code 
was indeed activated. Any carrier receiving a notice of code reclamation must respond'in writing, 
referencing Docket No. P-100, Sub 146, to the Commission as follows: 

Ms. Geneva S. Thigpen, Chief Clerk 
North Carolioa Utilities Commission 
4325 Mail Service Center 
Raleigh, North Carolioa 27699-4325 

If a carrier requests an exteDSion in writing in accordance with these guidelines, the 
Commission will notify the canier and NANP A ofits decision. " 

WHEREUPON, ~e Commission reaches the following 

CONCLUSIONS 

After careful consideration,.the Commission is concerned about the current availability and 
usage of numbering resources and the impact of new area codes on consumers. Therefore, the 
Commission intends to exe,clse its delegated authority to institute code reclamation. By making more 
numbers available through reclamation of unused NXX codes, the Commission ~opes to relieve some 
of the problems faced by both consumers and caniers resulting from the proliferation of area codes 
in the state. 

IT IS, TIIEREFORE, ORDERED as follows: 

1. · That effective immediately and subject to further order of the CommisSion, North 
Carolina carriers shall comply with the reclamiition procedure outlined above. pursuant to the FCC 
Order in CC Docket No. 99-200. 

2. That the Comrnissionhasbeennotiiied byNeuStar, asNANPA, ofcertaii,,NXX codes 
which are currently subject to reclamation. Carriers holding these code(s) subject to reclamation must 
make an appropriate filing under these interim procedures within fourteen (14) days of this Order to 
avoid immediate reclamation of these NXX code(s). Each carrier which holds one of these NXX 
codes currently subject to reclamation will receive a copy of this Order by United States Mail, Return 
Receipt Requested. 

3. That any code holder not alresdy a party to this proceeding, if any, is hereby made a 
party to this proceeding. 

4. That any party may file . comments suggesting alternatives to the reclamation 
procedure, as established herein by December 1, 2000. 
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5. That a copy of this Order be served on all parties to this proceeding and any other 
entity known to hold art NXX code in North Carolin!. 

jclllS00.02 

ISSUED BY ORDER OF THE COMMISSION. 

This 17th day of November, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

DOCKET NO. P-100, SUB 146 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

lo the Matter.of · 
Central Office Code (NXX) Reclamation 

) 
) 
) 
) 

ORDER ESTABLISHING THE 
RECLAMATION PROCEDURE 
FOR UNUSED CENTRAL 
OFFICE CODES (NXXs) 

BY THE COMMISSION: By this Order, the Commission is establishing the procedure of 
reclamation for central office codes (NXXs) which have not been activated in providing 
telecommunications services. 

BACKGROUND 

On November 17, 2000, the Commission.issued an Order addressing the procedure for 
reclaiming central office codes (NXXs) which have not been activated in providing 
telecommunications services. Comments from any party wishing to suggest alternatives to the 
procedures as established were due on December 1, 2000. 

WorldCom, the only commenting party, suggested that, given widespread and increasing· 
regulatory proceedings in many states' public service commissions involving numbering issues, its 
Number Administration department and similar _divisions of other carriers need a miiiinium of fifteen 
(15) business days in which to make the written request as directed in the Order. Also. WorldCom 
stated that this issue has been discu'ssed in industry meetings regarding NXX reclamation, and there 
is growing recognition that the industry needs a greater period in which to respond to similar 
notifications by other state commissions. 

RECLAMATION PROCEDURES 

After careful consideration, the Commission concludes that, in light of concerns about the 
current availability and usage of numbering re_sources and the impact of new area codes on 
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consumers, it should exercise its delegated authority to in¢tute code reclamation. By making more 
numbers available through reclamatioll ofUIµJsed NXX codes, the Commission hopes to relieve some. 
of the problems faced by both consumers and· carriers resulting from the proliferation of area codes 
in the state. 

Accordingly, the Commission institutes the following procedures to govern the code 
reclamation process:. 

(!) NANP A will continue to send each carrier a notice during the month when the carrie~s Part 4 
is due with respect to a particular NXX code. If a carrier do~ not return Part 4 to NANP A wheii 
due, NANP A will then notify the Commission in writing by filing a list of codes for which the Part 
4 has not been received in Docket No. P-100, Sub 1_46. 

(2) Upon receipt of this information from NANP A, the Commission will then notify the carrier(s) 
via electronic mail that the 6~month deadline to activate a particular NXX code has expired. The 
carrier shall have.fifteen (15) business days :from the date on the electronic notice within which'to file 
a written request to tbC Commission for an·extension of time to activate the NXX code in Docket P-
100, Sub 146. Any carrier requesting an extension of time to activate the NXX code shall fully 
explain the circumstances causing the delay in activating the code(s). 1 If a carrier believes that it did 
activate the code(s) within the 6-month period, then the carrier must provide written proof the code 
was indeed activated. Any carrier receiving an electronic hotification of code reclamation must 
respond in writing. referencing Docket No. ·p. 100, Sub 146, to the Commission as follows: 

Ms. Geneva S: Thigpen, Chief Clerk 
North Carolina Utilities Commission 
4325 Mail Service Center 
Raleigh, North Carolina 27699-4325 

If a carrier requests an extension in writing in accordance with these guidelines. the 
Commission will notify the carrier and NANP A ofits decision by return U. S. Mail. 

(3) If no written_ response to the electronic notification is received from the canier by the 
Commission within fifteen business days the Commission will direct NANP A to reclaim the NXX 
code(s) without further notice by the Co':Mlls_sion. 

IT IS, THEREFORE, ORDERED as follows: 

1. That effective immediately and subject to :further order of the Commissiop_ North 
Carolina carriers shall comply with the reclamation procedure outlined above, purauant to the FCC 
Order in CC Docket No. 99-200. 

2. That the Commission has been notified by Neu Star, as NANP A, of certain NXX codes 
which are currently subject to reclamation, Carriers holding these code(s) subject to reclamation must 

1 The fifteen day period applicable to the NXX codes which NeuStar has already declared to 
be subject t~ reclamation will commence with the issuance of the electronic notification. 
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make an appropriate filing under these procedures within fifteen business (15) days of this Order to 
avoid immediate reclamation of these NXX code(s). 

3. That any code holder not already a party to this proceeding, if any, is hereby made a · 
party to this proceeding. 

4. That any party may file comments suggesting alternatives to the reclamation 
procedure, aa established herein by December 29, 2000, and reply comments being filed by January 
12, 2001. 

5. That a copy of this Order be served on all pai::ties to this proceeding and any other 
entity known to hold an NXX code in North Carolina. 

ISSUED BY ORDER OF THE COMMISSION. 
This..11.s! day of December, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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DOCKET NO. E-2, SUB 763 

BEFORE TIIE NORTii CAROLINA UTILITIES COMMISSION 

In the Matter of 
Petition of Carolina Power & Light Company 
to Move Two of the Combustion Turbine, 
Generators Appto:ved by the Commissi9n·for 
Installation in Rowan County to Richmon~ 
County and Application for a Certificate Of 
Public Convenience and Necessity to Attach,. 
a 160 MW Heat Recovery Steam Turbine 
Generator to Two_ of the Combustion 
Turbines in Richmond County. North 
Carolina 

) 
. ·) 

) 
) ORDER APPRQVING APPLICATION 
) 
) 
) 
) 
) 
) 

BEFORE: Chairman Jo Anne Sanford,,Presiding; and CClmmissioners J. Richard Conder and 
Robert V. Owens, Jr. · 

APPEARANCES: 

For Carolina Power & Light Company: 

Len S. Anthony, Deputy General Counsel, Post Office Bo,c 1551, Raleigh, North 
Carolina 27602-1551 

For Public Works Commission, City ofFayetteville: 

Gearold L. Knowle~ Schiff Hardin & Waite, llOI Connecticut Avenue, N.W., 
Washington, DC 20036 

For the Using and Consuming Public: 

Paul Lassiter, Staff i\ttomey, Public Staff- N~rth,C?folina Utilities Commission, 
4326 Mail Service Center, Raleigh, North Carolina 27699-4326 

BY TIIE COMMISSION:. On March IS, 2000, CP&L filed a Petitlon to move two of the 
160 MW combustion turbine generators approved by the Commission in Docket No. E-2, Sub 733, 
for installation in Rowan County to Richmond County and an application for a Certificate of Public 
Convenience and Necessity tp atta~ a 160 MW heat recovery steam turbine generator to two 'of the 
OOmbustion turbines· in Richmond County:' 

By Order issued April 13, 2000, the Commission scheduled a public hearing for Thursday, 
June 29, 2000, in Rockingham, Notth Carolina and an evidentiary hearing on the application for July 
6, 2000, in Raleigh, North Carolina. The Commission further required that petitions to intervene be 
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filed on or before June 15, 2000, and that intervenorlestimony and exhibits be filed on or before June 
21, 2000. CP&L was required to publish notice of these proceedings in a daily newspaper for general 
circulation in Richmond County prior to the deadline for., the filing of petitions to intervene. 

The Public Staff intervened in the proceeding pursuant to G.S. 62,15. On June 14, 2000, the 
Public Works Commission of the City ofFayelteville. North Carolina filed a Petition to Intervene and 
by Order issued June 22, 2000, the Commission granted such motion. 

On June 20, 2000, CP&L filed its Affidavit of Publication of Public Notice as required by the 
Commission's April 13, 2000, Order. Also on june 20, 2000, CP&L filed a Motion to Cancel the 
Public Hearing scheduled for June 29, 2000, in Rockingham, North Carolina on the basis that the 
deadline for intervening in the proceeding had passed and no complaint or other request had been 
received requesting such a hearing. By Order issued June 22, 2000, the Commission granted CP&L's 
Motion to Cancel the June 29, 2000, hearing. 

On June 29, 2000, the Public Staff filed the affidavit of Michael C. Maness. In the cover letter 
attached to Mr. Maness' affidavit, the Public ·Staff represented that it did not object to the 
Commission canceling the July 6, 2009, evidentiary hearing and entering the prefiled affidavits and 
testimony of all witnes_ses into the record. 

By letter dated June 30, 2000, CP&L notified the Commission that it had reached agreement 
with the Public Staff regarding its application to construct the facilities in question and that CP&L1 

the Public Staff and Fayerteville PWC, the only other intervenor in the proceeding, had agreed to: 
waive their right to cross-examine all witnesses; and move the Commission to accept all prefiled 
testimony, affidavits and exhibits into evidence, and cancel the hearing scheduled for July 6, 2000. 
CP&L therefore mcived the Commission to cancel the hearing and filed the affidavit of Verne 
Ingersoll swearing that his prefiled testimony and supporting exhibits were true and accurate. 

By Order issued July 5, 2000, the Commission granted CP&L's Motion to Cancel Hearing 
and accepting all of the prefiled affidavits, testimony and exhibits into the record. 

WHEREUPON, the Commission makes the following 

FINDINGS OF FACT 

I. CP&L is a public utility subject to the jurisdiction Of the Commission. 

2 The projected peak demand for electricity on CP&L's system for the years 2001-2004 
is: 12,118 MW, 12,457 MW, 12,785 MW,.and 12,918 MW, respectively. 

3 AB of the summer of 2000, CP&L will have approximately 12,307 MW of generating 
capability. According to CP&L's Application, planned power purchases and generation additions 
previously approved by the Commission will raise CP&L's generating capability by the summer of 
2002 to 14,253 MW. The power sales agreement signed with Duke Power subsequent to the filing 
of the Application will require the use of a· portion of this generating capability. 
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4 All electric utilities require a margin of generating capacity above the capacity used 
to serve exp~ed load in order to assure reliable service. For resource addition planning .purposes, 
CP&L uses a target capacity margin of 13%. The addition of 160 MW to its generating capahility 
in 2002 results in a projected capacity margin of 12.7% for that year, given the new power sale~ 
agreement with Duke Power. 

5. Due to projected growth in the demand for electricity by CP&L's retail customers and 
firm wholesale customers, it is appropriate for CP&L to add 160 MW to its generating capability by 
2002. • ,. 

6. Due to the impreciseness of forecasting, environmental benefits, CP&L • s increasing 
need to exercise its right to curtail those industrial customers subscribing to curtailahle rate schedules, 
and the priCe volatility of the wholesale market, the 160 MW of generation necessary to increase 
CP&L's capacity margin in 2002 should be combined cycle. 

7. Combined cycle combustion turbines, which consist of combustion turbines equipped 
with heat recovery steam generators, are the most cost-eifective resource when a generator iS needed 
to rim more thao approximately 20% of the time, which will be the case for the facility being · 
proposed by CP&L. The combined cycle generating facility proposed by CP&L is a cost-effective 
resource for meeting CP&L'S currently pi"ojected resource· needs. The Richmond County site, 
proposed by CP&L as a location of the new combined cycle facility, is appropriate. 

8. The granting of the certificate requested by CP&L should be subject to conditions that 
require It to provide the Commission and the Public Staff (a) reports on its evaluation of responses 
to the Request For Proposals (RFP) it issued in March 2000, and (b) as part of the next three (3) 
certificate applications, sufficient support to demonstrate that it has evaluated the value of the facility 
applied for against comparahle alternatives obtained through a timely RFP, advertised publicly, and/or 
through timely negotiations with a number of potential power suppliers. 

9. Reloe:ating two of the Rowan County generating units previously approved by the 
Commission to the Richmond County site, which is inside CP&L's service area, will enhance service 
reliability for CP&L's retail customers by reducing CP&L's dependence on other utility transmission 
systems for importing power to meet customer load. It is, therefore, appropriate foi the Commission 
to issue Certificates of Public·Convenience and Necessity in this docket in replacement of those issued 
in Docket No. E~2, Sub 733, in order to r~ect this relocation. 

10. The graoting of the certificate requested by CP&L should be subject toa condition 
that requires CP&L to provide the Public ~ta!!; quarterly beginning October I, 2000, with updated 
Appendices A and B to CP&L's annual IRP report and a forecast of all wholesale sales, to be made 
in· whole- or in part from system resOtirces, with a term of one year or more, which would impact 
CP&L's system capacity margin aod which CP&L believes it has a reasonahle probahility of 
consummating during the following ninety (90) days. 

11. CP&L's request to relocate two of the combustion turbines .approved by the 
Commission for installation at the Rowan County site to the Richmond County site should be 
approved and CP&L should be graoted a Certificate of Public Convenience and Necessity to attach 
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a 160 MW Heat Recovery Steam.Turbine Generator to two of the combustion turbines previously 
approved for Richmond County. The granting of this Certificate does •not ·constitute approval of 
inclusion of the facility's costs in rate base or operating expenses for ratemaking purposes. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 1 

This finding of fact is essentially informational, procedural, and jurisdictional in nature and 
is not controversial. · 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 2-5 

The evidence supporting these fin4ings of fact is contained in the testimony and exhibits of 
CP&L witness Verne Ingersoll and the affi_davit of Public Staff witness Michael C. Macess. As 
explained by CP&L witness Ingersoll, all utilitieuequire a margin of generating capacity above the 
capacity used to serve expected load in order to assure reliable service. Generating equipment 
requires periodic outages to .perform maintenance, refuel nuclear plants and repair failed eQ1:1ipment. 
At any given time during the year, some plants will be out of setvice and unavailable for these, 
reasons. Adequate reserves must be available to provide for this unavailable capacity and for higher 
than projected peak demand due to forecast uncertainty and abnormal weather. In addition, some 
cap8fRY must be available as operating reserve to maintain the balance between supply and demand 
on a moment to moment basis. 

To provide an adequate margin of generating capacity, CP&L uses a target capacity margin 
of!3% to determine the need for generation additions. Capacity margin is defined as a utility's total 
generating capability minus peak demand divided by generating capability. Mr. Ingersoll testified that 
reliability analyses show that for CP&L, a target capacity margin of 13% is appropriate for scheduling 
generating capacity additions and will provide reasonable assurances that CP&L will have sufficient 
capacity to meet its customers' needs. 

Mr. Ingersoll presented an exhibit (Exhibit No. 2) demonstrating that for the period 1994 
through 1999, CP&L's peak load grew by almost 1,800 MW to a summer peak demand of 11,178 
MW, which translates into an average growth rate of356 MW. Mr. Ingersoll's Exhibit 3 shows 
CP&L's most recent summer peak load forecast. It demonstrates that for the time period 2000 
through 2005, CP&L projects that nonnal load growth will average approximately 360 MW per year. 
In addition, CP&L's Jinn long term wholesale contracts require CP&L to provide an additional.650 
MW of generating capability by the summer of 2001. A, a result, CP&L's summer peak demand is 
projected to grow to over 12,900 MW in the year 2004. 

Mr. Ingersoll's Exluoit No. 4 demonstrates that CP&L will have a total generating capability 
ofl2,307MWbythesummer of 2000. A, a result, CP&L's projected summer peak demand in the 
year 2004 will exceed its existing capacity by more than 600 MW and CP&L must add additional 
generating resources in order to reliably meet the needs ofits customers. Mr. Ingersoll explained that 
planned power purchases and generation additions previously approved by the Commission, including 
the Rowan Coucty and Richmond County combustion turbine additions, will raise CP&L's generating 
capability to 14,253 MW by the summer of 2002. Generating capability drops to 13,790 MW in 2004 
upon .the expiration of certain purchases. As a result, unless CP&L is allowed to add the heat 
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recovery steam turbine generator addition that is the subject of this proceeding, its capaci_ty margin 
is projected to be 12.6% in 2002 and 6.3% by the summer of 2004. According to Exlnbit No, 4, the 
addition of the proposed combined cycle fucility will raise CP&L's capacity margin to 13.6% in 2002. • 

Public Staff witness Maness indicated in his affidavit that Mr. Ingersoll's Exhibit No. 4 does 
not reflect certain changes· in CP&L's·Resource Plan that occurred after the filing Of CP&L'.s 
Application. Shortly after the filing of the Application, CP&L signed a new power sales agreement 
with Duke.Power. CP&L ·~as under Ila-Prior franchise or contractual obligation to enter into this 
agreement. AB a result of this agreement; CP&L's projected capacity margin as calculated on Exhibit 
No. 4would now increase Only to 12.7% in 2002, not 13.6%, and would be only 0.1¾ higher than 
projected in the absence of both the coriJ.biried cycle addition and .the Duke agreement. Thus, 
virtually all of the in~ase in system resources resulting from the addition of the combined·cycle 
component Of the Richmond County CTs will be needed to serve ·or replace power sold to Duke 
under the new agreement However, given CP&L's projected reserve margin for 2002 and the results 
of the Public Staff's review, the Public Staff.does not oppose the granting ofa certificate for the 
proposed combined cycle facility, as long as it is accompanied by placing certain requirements on 
CP&L related to fuiure certificate applications and changes in CP&L's system.loads and resources. 

No other party presented any evidence regarding these issues or challenged ·CP&L's 
testimony: AB a result, the Commission finds that-it is appropriate for CP&L to add 160 MW to its 
generating capability in order to increase,its forecasted capacity margin. The addition of 160 MW 
to CP&L's system re8ources in 2002 iS justified both with and without_ consideration of the,new 
power sales agreement with Duke Power. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OFF ACT NOS. 6-8, 

The evidence_ supporting these findings of fact is contained· in the testim.Ony and exhibits of 
CP&L witness Verne Ingersoll and the affidavit of Public Staff witness Michael C.- Maness. Exhibit 
No .. 5 to. Mr. Ingersoll's testimony contairls CP&L's projected system load duration curve for the 
years 2002 through 2004. Mr. Ingersoll explained that a utility'.s load duration curve demonstrates 
the level of consistency in electrical demand of the utility system, which dictates the type of 
generating unit tlte utility heeds to meet customer demand. As a general rule, peaking resources such 
as combustioD; turbines are construct~d with the intention of running them only during peak load 
periods or emergency conditions. Therefore, as a rule, thay have a low capacity factor, generally less 
than 20%. Peakiµg resOurces·have low capital cost but relatively expensive op·erating costs. 

intermediate facilities are intended to operate·more frequently and are subject to daily load 
variations. AB a rule, thay operate with capacity filctors in the range of20%-60%. They have higher 
capital cost than peaking units, but lower operating cost. 

Baseload facilities are intended and designed. to operate on·a near continuous basis. These 
plants are traditionally called upon to·Openite in the 60% and greater-capacity factor range. Baseload 
plants typically have high capital cost but very low-operating cost. CP&L's load duration curve 
indicates a need for intermediate generation facilities. 
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Mr. Ingersoll testified that,CP&L has been projecting the need for in~ermediate capacity in 
its integrated resource plan filings for many years,,including its most recent 1999 mP filing. Exhibit 
No. 6 to Mr. Ingersoll's testimony shows that combined cycle combustion turbines, which consist of 
combustion turbines ·equipped with heat recovery steam generators, are-the most cost-effective 
resource when a generator is needed to run more than 20% of the time. As a result, combined cycle 
generation is the i:esource of choice for both intennediate and baseload dµties. CP&L's 1999 IRP 
projected the need for the first combined cycle facility in 2003. However, the energy market has 
exbtDited extreme price spikes over the past two sunu.ners with prices reaching over $5,000 per MW 
hour. Since combined cycle generatiOn.is both a capacity and an energy resource, adding combined 
cycle capacity in 2002 will reduce CP&L's exposure to volatile energy markets and help ensure 
CP&L's ability to provide reasonably priced electric energy to its customers. 

Mr. Ingersoll further explained that another reason supporting the construction ofa combined 
cycle facility was the tightening of available reserves throughout the United States, including the 
Southeast. Mr. Ingersoll testified that with the tightening ofreserves, and the increasing utilization 
ofCP&L'·s existing energy resources; CP&L bas experienced greater incidences of economy iµ:id 
capacity curtailment of its industrial customers.subscribing to curtailable rate schedules. Capacity 
curtailment is implemented in emergency reserve situations. CP&L implemented its capacity 
curtailment of participating industrial-customers on eleven occasions during 1999, almost double the 
number of curtailments from the previous year. Economy curtailments allow CP&L to curtail certain 
participating industrial loads for economY purposes. Economy curtailment is generally implemented 
prior to operating peaking capacity. However, industrial customers typically opt to pay a higher rate 
and avoid the curtailment. Because of its lower energy cost, combined C}'cle generation is typically 
dispatched ahead of combustion turbine generation and thus reduces CP&L's need for economy 
curtailments. 

Mr. Ingersoll testified that combustion turbine generators can be installed and later retrofitted 
with·a heat recovery· steam generator and steam turbine to convert the capacity to combined cycle 
generation. However, some efficiencies in the constructiqn sequence, such as work _f0rce 
mobilization, are realized by building the combined.cycle generation at one time. This construction 
sequence also eliminates scheduled outage time that would be required for a retrofit of existing 
combustion turbines. 

Mr. Ingersoll also explained that the volatility in oil prices in the recent past also makes the 
combined cycle generation desirable. The efficient.operation of.the combined cycle facility will burn 
less gas than a combustion turbine to produce a megawatt hout of generation, and will reduce 
generation produced -by less efficient combustion turbines burning both gas and oil. These fuel 
savings will directly benefit customers. Also, a combined cycle generation resource located at 
Richmond County will spread the costs of gas pipeline capacity over a greater number of megawatt· 
hours, thus reducing the per unit cost. 

Mr. Ingersoll further testified that a combined cycle facility fueled by natural gas is the 
cleanest and most efficient fossil-fueled generation currently available. :There are virtually no sulfur 
dioxide emissions, and nitrogen oxide emissions are approximately one-tenth the level of coal-fired 
generation utilizing low nitrogen oxide burners. Therefore, the proposed combined cycle generation 
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will provide cleaner air for North Carolina and will help CP&L comply with expected new 
environmental regulations regarding reduction of nitrogen Oxide emissions. 

Mr. Ingersoll testified that the heat recovery steam generator will utilize the hot exhaust gases 
from the combustion turbines to produce steam and generate additional megawatt hours by a steam 
turbine generator. This type of capacity is the most inexpensive.source of reliable intermediate 
capacity available. Since 1996, CP&L has.placed in seivice o.r has under construction over 2,400 
MW of new combustion turbines and thus has great experience with, and knows the cost at: new 
turbine capacity. Mr. Ingersoll explained that CP&L has extensive experience in bidding and 
negotiating the purchase of these types of facilities as well as their installation and construction, 
further adding to CP&L's knowledge of new generation capacity. Mr. Ingersoll further explained 
that the combustion tui:bines, the heat-recovery steam generators arid the steam turbine generator will 
be separately acquired by competitive bidding and price negotiation with equipment vendors. These 
cosi.s represent roughly half of the total project cost and are acquired through competitive bids. The 
infrastructure, including land, fuel supply, and transmission access, is availabl~ at. the Richmond 
County s~e. Thus, Mr. Ingersoll testified, the cost to CP&L to acquire this new capacity will be at 
a cost that is equal to or less than tlie cost to acquire such capacity from another source. The cost 
of the proposed facility was filed confidentia,Jly with the Commission and is contained in Exhibit No. 
3 to CP&L's application. ' 

Wrtness Ingersoll explained that CP&L had fully considered available alternatives, including 
the wholesale market, before deciding to construct this facility. He explained that CP&L actively 
compete.s in the wholesale market for both buying and selling of capacity and energy. -~P&L 
purchased·a total Of 500 MW ofpowel' froni four suppliers during the summer of 1999 and had a 
long-term pnrchase fi],m Duke Power for 400 MW which ended in 1999. CP&L's current purchases 
include 3 00 MW from PECO and 250 MW from AEP. CP&L has negotiated terms to purchase 
approximately 500 MW from SkyGen's Broad River facility beginning in 2001. · In addition, CP&L 
is currently negotiating .with an independent power producer for the purchase of approximately 300 
MW of additional capacity. These purchases provide CP&L with valuable information regarding the 
cost of the capacity and energy on the wholesale market. In addition,. CP&L has formally snrveyed 
the power market several times, the most recent being a Request for Proposals (RFP)° for 800 MW 
issned in April of 1997. These requests for proposals have provided CP&L with the benchmarksfor 
judging peaking capacity costs and comparisons with CP&L's self-build peaking options. Mr. 
Ingersoll testified that CP&L monitors announcements of new.generation facilities and will continue 
to assess the wholesale market for both combustion turbine and combined cycle capacity, and develop 
comparative data for decisions affecting future resource additions: 

· Mr. Ingersoll further-testifie4 that CP&L has a significailt amount ·or experience negotiating 
with equipment vendors and participating in the competitive bidding process, and can effectively 
procure equipment at co.mpetitive prices. Mr. Ingersoll explained that CP&L has solicited bids from 
approximately ten equipment vendors for the heat recovery steam generators-and six equipment 
vendors for the steam turbine generator for the Richmond County addition. 

Mr. lngersoll·testified that there are five key factors that CP&L considers in selecting sites 
for new generation facilities. They are: I} the availability of adequate natural gas; 2) the proximity 
to adequate electrical transmission facilities; 3} the ability to obtain air permits for the facility; 4) the 
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availability of adequate water; and 5) the receptiveness of the local community to the facility. Both 
the Richmond County and Rowan County sites meet all of these criteria and were chosen as new 
generation sites for both combustion turbine and combined cycle additions. The Richmond County 
site was chosen for this particular combined ·cycle facility, because the amount of year-round firm 
power that may be reliably imported into the east~m portion of CP&L 's system is limited due to the 
available transmission capability. CP&L has an agreement to purchase the output of three 
combustion-turbine generators located··on the Duke Power transmission system beginning in 2001. 
CP&L is also negotiating for poSSIOle future off-system power purchases from an independent power 
producer. Mr. Ingersoll testified that to mitigate any potential transmission constraints for supplying 
power to CP&L's customers in its eastern control area, it is desirable .at this time to build the new 
capacity at the Richmond County site. Locating the proposed facility in Richmond County will also 
maximize the efficiency of the infrastructure installed at the site including the gas pipeline. 

' 
Public Staff witness Maness stated that the Public Staff had confirmed that CP&L is engaging 

in several efforts to-monitor activity in the wholesale power market' on an ongoing basis. However, 
the Public Staff believes that CP&L should increase its direct interaction with power supply market 
participants in order to ensure that CP&L has fully considered the wholesale market for future 
generation resource additions that will be used in whole or in part to serve retail customers, as 
required by the Order in CP&L's certificate proceeding most recently preceding this Application 
(Docket No. E-2, Sub 733). The Public Staff also noted that CP&L issued an RFP to the power 
supply market in March 2000. However, this was the first full-scale RFP issued since 1997, and it 
was not issued in time for the results to be evaluated along with the Richmond County combined 
cycle facility prior to CP&L's Application. Asa result, the Public Staff proposed, and CP&L did not 
object to, the following two requirements as a condition of the certificate. These conditions are: 

1. That as part ofCP&L's next three applications for Certificates of Public Convenience 
and Necessity to construct genefation facilities that will be used in.whole or in part to serve 
CP&L's retail customers in North Carolina, CP&L shall file with the Commission sufficient 
support to demonstrate that CP&L has evaluated the value of the facility applied for against 

· comparable aitematives obtained.through a timely RFP, advertised publicly, and/or through 
timely negotiations with a number of potential power suppliers, and a description of the 
results of the evaluations. The offers from an RFP and/or negotiations cited in any application 
as said support shall have been received by CP&L no more than eighteen (18) months prior 
to the date of the application, and shall be for reasonable alternatives to the facility applied 
for. Documentation of the evaluation process and the. supporting data for CP&L's 
conclusions shall be made available to the Public Staff. After the third application filed 
pursuant to this requirement, CP&L and the Public Staff agree to meet to determine if any 
changes to this requirement are appropriate. 

2. That CP&L shall (a) provide to the Public Staf!; every thirty {30) days, interim reports 
on the progress ofCP&L's evaluation of the responses to its RFP issued in March 2000, and 
(b) file'with·the Commission, when the evaluation is completed, a final report on the results 
of the evaluation. These interim and final reports shall describe the results of the evaluation, 
including specifically the potential impact on the construction of the Richmond and Rowan 
County facilities. 
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No other party presented _any evidence on this matter. Therefore, the Commission finds that 
the combined _cycle 160 MW generation faciµty proposed by CP&L is a cost- effective resource for 
meeting CP&L's currently projected resource Deeds, and the Commission adopts the two conditions 
recommended by the Public Staff. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 9 

The ~vidence supporting this f'in~g of fact is con~ed in the testimony and exhibits of 
CP&L witness Verne Ingersoll and the affidavit of Public Staff witness Michael C. Maness. Mr. 
Ingersoll testified that the amount of firm power that may be reliably imported into the CP&L system 
is limited by the capability of the installed transmission system: This import capability is available to 
all transmission customers. Ohce this limited resource is used up, no more power may be reliably 
imported. The iml)ort amount desired by all transmission customers _over the next Sevenµ years is 
appmaching the maxin)um limit CP&L has an agreemant to purchase the output of three combustion 
turbine generatora totaling 500 MW from the SkyGen Broad River Pmject beginning Juoe 2001. The 
Broad River facility is located outside of CP&L's service area in Cherokee Couoty, South Carolina. 
CP&L is also negotiating with an indepeDaent power producer rOr a possible future purchase of an 
additional 300 MW which would also be outside of CP&L's service ares. Mr. Ingersoll explained 
that relocating two,ofthe·RoWan Count}' generating units·to the Richmond County site, which is 
inside CP&L service tenitory, would' enhance service reliability by reducing CP&L'S dependence on 
other utility transmission systems for importing power to meet customer load. The total number of 
combustion ttirbine generators approved by the Commission for installation at the Richmond County 
and Rowan County sites will remain the same as in the original certificates authorizing these facilities . 

. Mr. Ingersoti testified that rel',)cation of the two combustion turbine.generators to the Richfuond 
County site will not result in any additiori.al cost. 

Public Staff witness Maness stated in his affidavit that the Public Staff does not oppose the 
relocati0n Of the two combustion turbine· generators. However, the Public Staff recommended that 
the Commission state in its Order that CP&L cannot construct any additional generation facilities at 
the Rowan County site over and above the remaining three units noW planned unless it is granted 
additional Ce~ificates of Public Convenience and Necessity by the Commission. · 

No other party presented any evidence on this issue or objected to CP&L's request to relocate 
these two turbines. Therefore, the Commission finds that relocation of the generators is reasonable. 
and will enhallce service reliability for CP&L'S retail customers ·as desCribed by CP&L. The 
Commission also wishes to make it clesr thai unless CP&L is granted additional Certificates of Public 
C0nvenience and Necessity for the Rowan County site, it is limited to constructing the three units 
(480 MW) now planned. Therefore, as part of this Order, the Commission revokes the Certificates 
issued in Docket No. E-2, Sub 733, and replaces them with the Certificates attached hereto as 
Appendices B and C. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 10 

The evidence supporting this finding of fact is contained in the affidavit of Public Staff witness 
Michael C. Maness. Mr. Maness stated that the Public Staff is concerned that CP&L's off-system 
sales activities are making it more difficult for CP&L to maintain an adequate reserve margin to serve 

173 



ELECTRICITY - CERTIFICATES 

its native load and also are accelerating CP&L's addition of new generation resources. AB a result, 
the Public Staff needs to be made aware of significant changes to CP&L's resource plan on a more 
timely basis. To address this concern, .CP&L and the Public Staff agreed to the following condition: 

That every quarter, beginning October 1, 2000, CP&L shall provide the Public Staff 
with updated Appendices A and B to CP&L's annual IRP report and a forecaat of all 
wholesale sales, to be made in whole or in part"from system resources, with a tenn of 
one year ot more, which would impact CP&L's system capacity margin and which 
CP&L believes it has a reasonable probability of consummating during the following 
ninety (90) days. For each sale of 100 MW or greater, CP&L will identify the size, 
type of sale (e.g. unit sale, native load firm) and the duration. Should CP&L identify 
.a potential sale of 100 MW or greater after the filing of a quarterly report that has a 
reasonable probability of being consummated before the filing of the next quarterly 
report, CP&L will promptly notify the Public Staff of such potential-sale. 

The Commission believes that the provision of such information to the Public Staffwill"be 
helpful, and finds that CP&L should be required to provide this information. 

EVIDENCE AND CONCLUSION FOR FINDING OF FACT NO. 11 

The evidence supporting this finding of fact is contained in the testimony and exhibits of' 
CP&L witness Verne Ingersoll and the affidavit of Public Staff witness Michael C. Maness. Based 
upon all of the evidence described above as well-as the lack of opposition,of any other party to this 
proceeding and CP&L's willingness to agree to the conditions requested by the Public Sta.fl; the 
Commission finds that it is appropriate and reasonable to allow CP&L to relocate two of the turbines 
authorized for construction in Rowan County to Richmond County, and to issue a Certificate of 
Public Convenience and Necessity to attach a 160 MW heat recovery steam turbine generator to two 
of the combustion turbines previously approved for Richmond County, creating a combined cycle 
facility, subject to the conditions.set forth in this Order. As customary, the Commission ncites that 
the granting of this Certificate does n9t constitute approval of inclusion of the facility's costs in rate 
base or operating expenses ~or ratemaking purposes. 

IT IS, THEREFORE, ORDERED as follows: 

1. That a Certificate of Public Convenience and Necessity shall be issued to CP&L for the 
construction ofa 160 MW heat recovery steam turbine generator to be attached to two of the 
combustion turbines installed in Richmond County, North Carolina, and the same is attached hereto 
as Appendix A 

2. That CP&L shall be allowed to move two of the combustion turbine generators approved 
by the Commission for installation in Rowan County in Docket No. E~2, Sub 733, to Richmond 
County. The Certificates of Public Convenience and Necessity issued to CP&L in Docket No. E-2, 
Sub 733 are hereby revoked, and the Certificates attached to this Order as Appendices B and C are 
issued to CP&L in replacement thereof. 
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3. That as part ofCP&L's next.three applications for Certificates of Public Convenience and 
Necessity to construct generation facilities that will be USed in whole or in part to serve CP&L 1s retail 
customers in North Carolina,.CP~ shall file with thE: Commission sufficient support to demonstrate 
that CP&L has evaluated the value of the facility applied for against comparable alternatives obtained 
through a timely RFP, advertised publicly, and/or through timely negotiations with a number of 
potential power suppliers, and a descriptfo~ of the results of the evaluations. The offers from an RFP 
and/or negotiations cited in any application as said support shall have been received by CP&L no 
more than eighteen (18) months prior .to d!1te of the application, and shall be for reasonable 
alternatives to the facility applied for: Documentation of the-evaluation process and the supporting 
data for CP&L's conclusions shall be made available to the Public Staff. After the third application 
filed pursuant to this requirement, CP&L and the Public Staff agree to meet to determine if,any 
changes to this requirement are appropriate. 

4. That CP&L shall (a) provide to the Public Staff, every thirty (30) days, interim reports 
on the progress ofCP&L's evaluation oftlie responses to its RFP issued in-March 2000, and (b) file 
with the Commission, when the evaluation is completed, a final report on the results of the evaluation. 
These interim and final reports shall describe the results of the evaluation, including specifically the 
potential impact on the construction of the Richmond and Rowan County facilities. 

5. That every quarter, beginning October I, 2000, CP&L shall provide the Public,Stalfwith 
updated Appendices A and B to CP&L's annual IRP report and a forecast of all wholesale sales, to 
be made in whole or-iii part from system resources, with a tenn of one year or more, which would 
impact CP&L's system capacity margin and which CP&L believes it has a reasonable probability of 
consummating during the following ninety (90) days. For each sale of 100 MW or greater, CP&L 
will identify the size, type of sale (e.g. unit sale, native load firm) and the duration. Should CP&L 
identify a potential sale of I 00 MW or greater after the filing of a quarterly report that bas' a 
reasonable probability of being consummsted before the filing of the next quarterly report, CP&L will 
promptly notify the Public Staff of such.potential sale. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 17th day of August 2000. 

rg081600.D1 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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STATE-OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. E-2, SUB 763 

Carolina Power & Light Company 
411 Fayetteville Street Mall 

Raleigh, North Carolina 27602 

is issued this 

APPENDIXA 

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
PURSUANT TO G,S. 62-110.l 

authorizing construction and operation 
of approximately 160 MW of 

heat recovery steam_ turbine generating capacity 

located approximately 3 miles south of the Town ofHamlet 
near the intersection of State Road 177 and State Route 1990 

in Richmond County, North Carolina 

subject to the reporting requirements of G.S. 62-110. 1(1) and all other order~ rule~ regulations and 
conditions now or-hereafter lawfully made by the North Carolina.Utilities Commission. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 17th day of..8llm!§!, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. E-2, SUB 763 

Carolina ·Powe~ & Light Company 
411 Fayetteville Stroot Mall 

Raleigh, North Carolina 27602 

is issued this 

APPENDIXB 

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
PURSUANT TO G.S. 62-110.1 

authorizing construction ancJ, Operation 
of approximately 480 MW of 

combustion turbine generating capacity 

located approximately 9 miles west of.Salisbury on-U,S. Route 70 
in Rowan County, North Carolina 

in lieu of the Certificate of Public Convenience and Necessity issued for this site in Docket No. E-2, 
Sub 733, subject to tho reporting requirements of G.S. 62-110.l(I) and all other orders, rules, 
regulations and conditions nnw or hereafter lawfully made by the North Carolina Utilities 
Commissicin. 

ISSUED BY ORDER OF THE COMMI~SION. 

This the 17th day o~ 2000. 

NORTII CAROLINA UTILITIES COMMISSIOJI! 
Geneva S. Thigpen, Chief Clerk 
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STATE OF NORffl CAROLINA 
UTILITIES COMMISSION 

RALEiGH 

DOCKET NO. E-2, SUB 763 

Carolina Power'& Light Company 
411 Fayetteville Street Mall 

Raleigh, North Carolina 27602 

is issued this 

APPENDIXC 

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
PURSUANT TO G.S. 62-110.1 

authorizing Construction and operation 
of approximately 1120 MW of 

combustion turbine generating capacity 

located approximately 3 miles south of the Town of Hamlet 
near the intersection of State Road 177 and State Route 1990 

in Richmond County, North Carolina 

in lieu of the Certificate of Public Convenience and Necessity issu~d fo.r this site in Docket No. E-2, 
Sub 733, subject to the reporting requirements of G.S. 62-110.l(f) and all other orders, rules, 
regulations and conditions now Or hereafter ·lawfully made by the North Carolina Utilities 
Commission. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 17th day of~ 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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DOCKET NO. SP-132 

BEFORE THE NORIB CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application of Rockingham Power, L.L.C. for a ) 
Certificate of Public Convenience and Necessity ) ORDER DETERMINING DISPUTED 
to Construct Five Combustion Turbine .. ') CONTRACT TERMS 
Generators Located off Highway 65 in ) 
Rockingharn·County, North Car~lina ) 

HEARD: 

BEFORE: 

Tuesday, February I, 2000 at 9:30 a.m., in the Commission Hearing Room 21 IS, 
Dobbs Building, 430 North Salisbury Street, Jialeigh, North Carolina 

Commissioner William R. Pittman, Presiding, and Commissioners J. Richard Con~er 
and Robert V. Owens, Jr. 

APPEARANCES: 

For Rockingham Power, L.L.C. 

Robert W. Kaylor, Robert W. Kaylor. P.A, 225 Hillsborough Street, Suite 480, 
Raleigh, North Carolina 27603 

For Carolina Utilities Customers Association, Inc. 

James P. West, West Law Offices, P.C., Suite 1735, 934 Fayetteville Street Mall, 
Raleigh, North Carolina 27601 

For NUI North Carolina Gas 

James Fi. Jeffries IV, Amos Jeffries & Robins~n L.Li, Post Office Box 787, 
Greensboro, North Carolina 27402 

For the Using and Consuming Public 

Gisele Rankin. Staff Attorney, Public Staff - North Carolina Utilities Commission, 
4326 Mail Service Center, Raleigh, NC 27699-4326. 

BY THE COMMISSION: OnJanuary 29, 1999, Rockingham Power, L.L.C. (Rockingham) 
filed with the North Carolina Utilities Commission (Commission) an application for a certificate of 
public convenience and necessity to constr:uct approximately 800 megawatts (MW) of combustio_n 
turbine g~erating capacity in Rockingham County, North Carolina. · 

On March 31, 1999, Transcontinental Gas Pipe Line Corporation (Transco) filed before the 
Federal Energy Regulatory Commission (FERC) in Docket No. CP99-278-000 for authorization to 
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construct a delivery point on its interstate pipeline for service to Rockingham. On April 19; 1999, 
the Commission filed a Notice oflntervention·with the FERC in that proceeding, and on May 20, 
1999, the Commission protested the attempted bypass of the local distribution company (LDC); NUI 
Coiporation, dib/a NUI North Carolina Gas (NUI), on both legal and economic grounds. On August 
30, 1999, the FERC issued an order denying the Commission's protest and authorizing the 
construction and operation ofTransco's facilities. 

On June 15, 1999, the Public Staff filed a Statement of Position in this docket with respect 
to Rockingham's proposed order filed Cln Jorie 11, '1999 and on the issue of the proposed byp~s of 
NUI by Rockingham. The Public Staff stated that it did not believe the bypass ofNUI served•the 
public interest and that the rejection of the proposed bypass would not necessarily result in higher 
electricity rates. The Public Staff also noted that the FER.C's position that a bypass does not occur 
when a new customer is directly served by an interstate pipeline has not b_een tested on appeal. 
Lastly, the Public Staff stated that "a carefully structured agreement between NUI and Rockingham 
Power could work to the benefit of all North Carolina ratepayers." 

On June 28, 1999, both Rockingham and NU! filed letters with the Commission reporting that 
they had reached agreement that no bypass of natural gas service by NUI would occur at the 
Rockingham generating plant and that all natural gas service to the Rockingham plant would be 
provided through facilities owned and operated by NUI. The letters reported tbat the parties were 
continuing to negotiate on the exact rates, _tenns and conditions for service and that both parties 
agreed that the Commission would retain jurisdiction to determine the appropriate rates, terms and 
conditions if the parties could not agree. NUI suggested that. in order to bring the matter to closure, 
the Commission should adopt a process "with respect to the timing of the submission of disputes 
regarding rates, terms and conditions of service to the Commission." 

On June 30, 1999, the Commission·issued an Oi;der Granting Certificate to Rockingham to 
construct the proposed generating plant conditioned on all natural gas service being provided through 
facilities owned and operated by NUI. Furthennore, the Order required Rockingham and NUI to 
continue to negotiate as to the rates, terms and conditions with respect to natural gas service to the 
generating plant by NUI. The parties were.ordered to file within one month from the date of the 
Order either a mutually satisfactory agreement or a report on the status of their negotiations including 
each party's last best offer with which the CommisSion would determine the disputed contract terms. 

Ori July 30, 1999, in compliance with the Commission's order, NUI filed a letter, with 
exlu"bits, reporting that no agreement had been reached, stating its last best offer and requesting the 
Commission to determine contract rates and terms. On August 9, 1999, Rockingham filed a report 
on Negotiations and Positions Regarding Unresolved Terms setting forth its position and argument 
with respect to the appropriate contract terms and conditions and what it termed its "final position." 
On August 17, 1999, NUI filed a Motion to Strike or, in the Alternative, for Leave to Respond, 
pointing out that Rockingham did not file a report on July 30 as directed by the Commission. NU1 
stated that Rockingham', report was filed ten days late and consisted almost entirely of a rebuttal of 
NUI's report and best offer. On August 20, 1999, Rockinglnun filed a Response opposing the motion 
to strike but agreeing that NU1 should have time lo file its own position and argument. NUI filed· a 
Response to Report setting forth its position as .to the appropriate contract rates and tenns. 
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By Order issued September 1, 1999, the Commission denied NU!'s Motion to Strike end 
accepted the Response to Report. Oral argurneo~ which was scheduled for October 11, 1999 for the 
purpose ofdetenninfug the _disputed contract.rates and tenns, was continued at the request of the 
parties to allow additional time to negotiate. On January 5, 2000, -the Public Staff filed a Motion 
stating that an impasse had been r~ched and that it would be necessary -for the Commission to 
detennine the disputed contract terms. The Public Staff requested that the matter be rescheduled for 
oral argument and requested.that NUI and Rockingham be required tO file at least ten days prior to 
the oral argument updated reports on the status Of their negotiations, including their current best 
offers and to alloW the Public Staff to file a report or otherwise provide an analysis of the parties' 
updated reports. The Commission issued an Order on January 7, 2000 scheduling an oral argument, 
requiring NUI and Rockingham to' file ~pdated reports on the status of their negotiations on or before·· 
January 18, 2000 and allowing the Public Staff to file en analysis of the updated reports by January 
24, 2000. 

'NU!filed its report on January 18, 2000. Rockingham filed its report on January 19, 2000. 
The Public Staff did not file an analysii. 

Oral arguments were heard as scheduled on February I, 2000. The Public Staff was invited 
to file its analYsis. 

. The Public Staff filed a comidential Report on May 19; 2000. On May 31, NU! filed a 
confidential Response to Public Stairs.Report and on June 7, 2000, Rockingham.filed a letter. 
accepting the recommendations in ~ublic Staff's Report. 

BACKGROUND 

It is appropriate· to address the circumstances that· gave rise to the issues 'before the 
Commission in this dOckeL These issues initially arose because Rockingham, an affiliate Of Dynegy 
Power Corp:, a Delaware corporation and· a whollY~wned subsidiary of Dynegy, InC., intended to 
byp_ass Nl)l an.d obtain service directly from Trmisco. 

Dynegy, a corporation with experience building power plants nationwide, is well aware of th~ 
FERC's positions on bypass. The FERC supports bypass as part ofa "clearly enunciated policy of 
favoring bompetition in the gas markets." Transcontinental Gas Pipe Line,.Order Denying Protest 
and Authorizing Construction and Operation of New Delivery Point Under Blanket Certificate, 88 
FERC. 161,196 (1999) (Docket No. CP99-278-000). The clarity with which theFERC's policy may 
have beeti enunciated makes it no less unfortunate. The FERC's Policy ignores an ancient and 
immutable law of commerce: you cannot compete retail against wholesale. An LDC canuot purchase 
capacity from an interstate pipeline and'th~n successfully compete against that pipeline to sell that 
capacity to a customer. Pitting the LDC retailers against the interstate pipeline wholesalers does not 
enhance meaningful' competition. Furthermore, the FERC does not even recognize the direct service 
of a new customer in ·an ID C's franchised service territory by an interstate pipeline -the situation 
in this docket - as a bypass. 

The Public Stafl' s June 15, 1999 filicg stated that Rockingham' s proposed bypass of NU! was 
not in the public interest. The Commission strongly agrees. The Commission's concerns over the 
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issue of bypass go beyond the question of whether North Carolina or the FERC should have the 
power to establish service territories for North Carcilina LDCs. The General Assembly of North 
Carolina has made it crystal cle.µ-that it consider~ the extension of natural gas service to areas of the 
State that lack gas service to be a matter of great importance, and bypass is a serious threat to that 
effort. • 

Since 1989, the General Assembly has passed a number of laws to further the goal of 
expanding gas service. First, G.S. 62-2(a)(9) establishes that it is the policy of the State to extend 
gas service to unserved areas. G.S. 62-36A requires LDCs to report every two years on their plans 
to extend service to unserved areas and the Commission and the Public Staff are required to 
independently analyze and summarize these plans. G.S. 620158 allows LDCs to set up expansion 
funds to subsidize extension of service into areas that otherwise would not be economically feasible 
and establishes as funding mechanisms the retention of interstate pipeline refunds, surcharges up to 
15 cents per dekatherm, and other sources as approved by the Commissioll The Commission must 
approve the use of expansion fund money and should consider the scope of the· proposed project, 
including the number ofWISeIVed counties and the anticipated number of customers to be served, the 
total cost of the project, the extent to which'the project is considered feasible, and other relevant 
factors affecting the public interest. In addition, G.S. 62-133 .4 was amended to allow new interstate 
pipeline demand charges to be passed through as "gas costs" to consumers in the annual purchased 
gas adjustment p~oceeding, thereby encouraging the LDCs to add the interstate capacity necessary 
to support expansion.· Furthermore, G.S. 62-36A mandated that the entire State be assigned to an 
LDC's service territory so that all areas of the state would be eligible for pr_ojects built with expansion 
fund money. Under G.S. 62-36A(b), if an LDC.does not extend service to an unserved area in its 
certificated service territory within three years, it loses its exclusive franchise rights. G.S. 160A-630 
allows one or more entire counties that are tc:itally unserved to create a gas district to provide gas 
service and to issue bonds. Wrth regard to rate~ G.S. 62-140(a) allows the Commission to establish 
higher rates in counties that are sµbstantially unserved to the extent that the rates reflect the actual 
cost of providing service and upon a finding by the Commission that service would not otherwise 
become available. Most recently, the General Assembly approved the issuance of $200 million in 
general obligation bonds to provide grants, loans or other financing to LDCs, 1'persons seeking gas 
franchises," state or local government agencies, or other entities for construction of natural gas 
facilities. 

The Commission has taken a number of steps to implement the General Assembly's policy of 
expanding gas service. The FERC's bypass,policy, however, acts to attract large new gas users
such as Rockingham- away from unserved areas and seriously undermines the General Assembly's 
concerted efforts to expand service. 

As recited above, Rockingham and NUI have agreed-and informed the Commission that all 
natural gas service to Rockingham', plant will be provided through facilities owned and operated by 
NUI. Rockingham and NUlfurthei" recognized that this Commission has jurisdiction to determine 
the appropriate.rates, terms and conditions for such service to Rockingham's generating_plant. 
Rockingham and NUI agreed to continue their negotiations and to submit the matter to the 
Commission for resolution if they cou1d not reach agreement within one month from the date of the 
Order Granting Certificate. · 
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Rockingham's attempt to bypass NUJ created unusual circumstances in this docket. 
Rockingham contracted with Transco to receive service directly from Transco and then designed and 
began constructing facilities necessary to· receive the gas. Both such activities are nonnally 
undertaken by the LDC. Rockingham invested approximately $400,000 in gas facilities. Because of 
deadlines faced by Rockingham, NUI agreed to allow Rockingham to proceed with the construction 
of the facilities. 

POSITIONS OF THE PARTIES ·-. 
After much negotiation, NUI and Rockingham have·been unable to agree to the rates, terms 

and conditions of service and have submitted the matter to the Commission for resolution ·of the 
following four issues: (!) the term of the contract; (2) the method for determining NUI's return and 
the duration of the return; (3) the calculation of the annual operations and maintenance (O&M) fee, 
including the number of hours needed annually and the appropriate overhead allocation factor;. and 
( 4) the appropriate escalation factor for the O&M fee. 

The Public Staff stated at the heaiing that its knowledge ofother contracts of this nature was 
confidential and could not be publicly disclosed. The Public Staff subsequently filed a confidential 
Report with the CommissiOn whi~h was responded to by both NUI and Rockingham. 

I. Contr~ct Term 

With regard to the tezm of the contract, Rockingham asserts that it requires a 40-,year conti"act 
term for delivery of gas for financing.purposes. NUI believes the contract should be no longer than 
Rockingham's contract with Duke Energy, which extends from as few as three and o_ne-half years up 
to eight and one-half years at Duke's option. NUI argued that there should be a buy-out in its 
contract with Rockingham if Duke does not extend the purchase contract. NUI further argued that 
its contract with Rockingham should be renegotiated at the end 6fthe last extension ifDuke does 
extend the purchase contract. The Public Staff stated at the hearing that the typical term for similar 
contracts lies between the forty years advocated by Rockingham and the eight and one-half years 
urged by NUI. 

2. Return on Equity 

Rockingham, which has already built and paid for the facilities to be owned and operated by 
NUI, proposes to transfer them ti:rNUI at no cost together with a gross-up to compensate NUI for 
any income taxes resulting from the transfer. This "contribution-in-aid-of-construction" would result 
in no increase in NUI's rate base and,·therefore, no.return to NUI. To provide some "return" to NUI, 
Rockingham proposes to· allow NOi to re~over a "return on capital employed" calculated by 
multiplying NUI's allowed overall rate of return by the annual O&M fee~ grossing up.again for taxes. 
NUI's position is that it should he allowed to reimburse Rockingham for the cost of the facilities and 
charge a demand charge over the length or the contract to recover that cost. The cost of the facilities 
would be amo¢zed over the length of the contract and NUI would earn its authorized rate of return 
on the unamortized portion. 
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3. Operations and Maintenance Fee 

With regard to.the annual O&M fee, the parties agree on a rate of$100/hourbut disagree 
as to the nurilber of hours needed annually for O&M and the appropriate markup for allocation of 
overhead expenses. Rockingham argues, based on Dynegy's experience operating similar generating 
plants, that 114 hours of direct labor per year is more than sufficient for the necessary O&M. In 
addition, Rockingham, which originally proposed only a 35% overhead markup, agrees to apply a 
100% markup on its estimate of 114 hours .. NUI originally contended that 2.54 hours per year were 
required to operate and maintain the facilities and that a 100% markup should be applied for 
overhead In its final position, NUl eliminated two tasks-the inspection and maintenance of filters 
and interference'bond inspections- and reduced its estimate of time required for two more tasks 
down to agree with Rockingham's estimate. This reduces NUI's estimate of hours down to 188. 

4. Operations and Maintenance Escalation Factor 

Finally, with regard to the O&M escalation factor, Rockingham argues that, since both 
materials and labor are involved, the O&M fee should be escalated using the average of the Consnmer 
Price Index (CPI) and the Average Honrly Earnlngs Index fur labor. NUI suggests that if a forty-year 
contract term is adopted the quarterly O&M fee should be fixed fur years one thougb ten and adjusted 
annually for inflation based on the CPI for years eleven tbrougb forty. It stated, however, that no 
escalation factor is necessary if the contract is limited to the eight and one-half year term proposed 
byNUI. 

DISCUSSION AND CONCLUSIONS 

The Commission first commends NUI·-and Rockingham for working together on: this project 
to avoid a bypass. In determining appropriate tenns and conditions on the remaining disputed items, 
the Commission has carefully considered the filings of the parties and the oral argument in this 
docket. 

The Commission notes that this is an unusual case. The generating plant was located adjacent 
to Transco's interstate pipeline, and Rockingham arranged directly with Transco for the construction 
ofa delivery lateral without NUI's involvement. Rockingham also designed the facilities·to receive 
the gas from the new Transco lateral and began construction. Because of Rockingham's tight 
construction schedule, NUI agreed to Transco's construction of the delivery lateral, to NUI's 
ownership of a very limited scope of facilities, and to allow Rockingham to proceed with the 
construction of those facilities. The Commission makes clear that its actions in this dock.et are based 
narrowly on-the very specific facts of this case. The Commission's determinations in this Or<\er 
constib.lte no precedent for future proposed bypasses nor for future arrangements between generators 
andLDCs. 

1. Contract Tenn 

With regard to the contract term, the Commission is not persnaded by Rockingbam's 
argument that it must have a 40-year contract for delivery of gas. A lender is apparently content with 
a three-and-a-half to eight-and-a-half year sales contract for the power from this generating plant. 
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The Commissi~n finds it difficult to accept that the same lender wotil4 insist·on a 40-year contract 
with a public utility, particularly where the public utility has an obligation to serve. 

On the other hand, NUI's insistence on a contract tied to Duke's purchase contract with a 
buyback is also unacceptable. NUI argues that the Rockingham plant might not serve North Carolina 
electric customers. after the Duke contract expires. It is difficult to see why· the location of 
Rockingham's customers is relevant. As long as those customers· buy Rockingham's power, 
Rockingham should be able to pay its gas·bill. Although there is a risk that Rockingham will shut 
down after the Duke contract OKJ)ires and that NUI will recover nothing more, given that Rockingham 
is making a very substantial investment in North Carolina, Nill should be expected to shoulder some 
risk. 

The Commission takes judicial notice that electric utilities depreciate combustion turbines _over 
a 25-year life. The Commission concludes that it is appropriate to recover the costs ofNUI's 
facilities over the reasonable depreciable life of the generating plant they are being constructed to 
support. The Commission, therefore, detennines that a 25-year contract term with no buyo~t 
provision is approP,riate. 

2. Return on Equity 

With regard to the method and duration of how Nill would earn a return, in normal utility 
ratemaking a utility eams a return on its invested capital. Rockingham proposes to use an '.'operating 
ratio" method of establishing a return in this case. This method is typically employed under G.S. 62-
133.1 in setting the rates for water and sewer companies whose °facilities are donated by the 
developer. It is n0t generally appropriate, however, _for setting the rates of a natural gas Utility under 
G.S. 62-133. With regard to whether the facilities should be contributed to Nill or purchased and 
included in rate base, the Commission is aware that some contracts involving LDCs may have been 
negotiated that allow for the pre-payment of demand charges. However, in the absence of mutually 
acceptable contractual terms, a traditional utility ratemaking approach should be relied upon. The 
Commission determines that Nill should reimburae Rockingham for the facilities and that Nill should 
earn its 9.16% allowed return on the unamortized portion of its investment, adjusted annually and 
amortized over the contract period. 

3. Operations and Maintenance fee 

With regard to the O&M fee, the .parties differ in the number of hours required annually to 
perform the following five tasks: (I) maintaining the pressure recorder; (2) changing charts on the 
pressure recorder; (3) line locations and inspections; (4) patrolling; and (5) inspecting, testing and 
repairing instruments. 

A significant difference involves a pressure recorder that NUI states is necessary to install. 
NUI estimates that 52 hours will be required for changing the pressure recorder's chart on a weekly 
basis. Maintaining the device will require an additional four bouts per year, for a total of 56 hours 
Per year. Rockingham argues that no pressure recorder is needed because Transco is installing one; 
therefore, no O&M hours should.be budgeted. Rockingham is willing to accept whatever Transco', 
equipment indicates. Rockingham argues that, "If there is any problem ... we can alert (Nlil] 
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instantaneously·and they can send a pers_on out and they can troubleshoot any problems with the 
valves." Since Rockirigham is willing to talce responsibility for informing NUl when problems are 
encowitered, the Commission sees no compelling reason to order Rockingham to pay for installatic;,n 
and O&M for a duplicate pressure recorder. 

The Commission further accepts Rockingham's arguments regarding patrolling, line locations 
and inspections, ·and inspecting and repairing instruments. The facilities to be operated an? 
maintained by NUl include only 130 feet of pipe afid pressure reduction facilities. Therefore, the 
Commission determines that Rockingham's estimat1.fof 114 hours per year for O&M is appropriate. 

With regard to the appropriate overhead allocation factor to be applied in this case, 
Rockingham agreed to the 100% cost allocation factor on its estimate of 114 hours of direct labor 
per year. This issue, therefore, is rendered m6ot. 

4. Operations and Maintenance Escalation FaCtor 

With regard to the O&M escalation factor, the Commission finds that Rockingham' s 
recommendation is just and reasonable. The O&M expenses, therefore, shall be escalated annually 
using the average of the CPI and the Average Hourly Earnings Index for labor. 

IT IS, THEREFORE, ORDERED that the parties shall execute and file with the Commission 
within 7 days of the date of this Order an executed contract for tho delivery ofnatural gas by NUI 
to Rockingham consistent with the rates, terms and conclitions found herein to be appropriate. 

ISSUED·BY THE ORDER OF THE COMMISSION, 
This the 23rd day ofJune, 2000, 

NORTH CAROLINA UT!LlTIES COMMISSION 
Cynthia S, Trink~ Deputy Clerk 
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DOCKET NO. E-2, SUB 760 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application ofCP&L Energy, Inc. to Engage 
in a BiJsiness Combination Transaction 
with Florida Progress Corporation 

) 
) 
) 

ORDER APPROVING 
MERGER AND ISSUANCE 
OF SECURITIES 

HEARD: Monday, July 17, 2000, at 7:00 p.m., and on Tuesday, July 18, 2000, at 9:30 a.m., 
Commission Hearing Room 2115, Dobbs Building, 430 North Salisbury Street, 
Raleigh, North Carolina 

BEFORE: Commissioner William R Pittman, Presiding; _Chair Jo Anne Sanford; and 
Commissioners Ralph A Hunt; Judy Hunt; J. Ricbard'Conder; Rebert V. Owens, Jr.; 
and SamJ. Ervin, N 

APPEARANCES: 

For Carolina Power & Light Company 

Robert W. Kaylor 
Attorney at Law 
Law Office o{Robert W. Kaylor 
225 Hillsborough Street, Suite 480 
Raleigh, North Carolina 27603 

Len S. Anthony 
Kendal C. Bowman 
Post Office Box 1551 
Raleigh, North Carolina 27602-1551 

For the Public Staff - North Caroljna Utilities Commission 

Antoinette R. Wike1 General CollllSel 
Gisele L. Rankin, Staff Attorney 
Public siatr -North Carolina Utilities Commission 
Post Office Box 29520 
Raleigh, North Carolina 27626-0520 

For the North Carolina Attorney General 

Leonard G. Green, Assistant Attorney General 
North Carolina Department ofJustice 
Post Office Box 629 
Raleigh, North Carolina 27602 
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For the North Carolina Justice and Community Development Center (JCDC) 

Robert Schofield; Staff Attorney 
Post Office Box 28068 
Raleigh, North Carolina 27611-8068 

For Glenda Michales et al. 

Tim W. Phillips 
Marcus Trathen 
Brooks, Pierce, McLenden et al. 
Post Office Box 1800 
Raleigh, North Carolina 27602 

For the North Carolina Electric Membership Corporation 

Thomas Austin 
Associate General Counsel 
Post Office Box 27306 
Raleigh, North Carolina 27611 

BY THE COMMISSION: On February 3, 2000, pursuant to G.S. 62-111 and 62-161 and 
Commission Rule Rl-16, CP&L Holding~ Inc. (CP&L Holdings) filed an Application for 
authorization to engage in a business combination transaction between CP&L Holdings and Florida 
Progress Corporation (FPC), and in connection with that transaction, authorization to issue common 
stock without par value. 

On February 23, 2000, Carolina Utility Customers Association, Inc. (CUCA), filed a petition 
to intervene, which was allowed by Order dated March 6, 2000. 

On March 17, 2000, CP&L filed the Direct Testimony and Exhibits ofBonnie V. Hancock 
and of Dr. John L. Harri& . 

On March 21, 2000, the Commission issued its Order scheduling public hearings, requiring 
the pre-filing of testimony, allowing the filing of petitiona to intervene, and requiring CP&L Holdings 
to give public notice of the Application and of the scheduled hearings. Notice was properly given by 
CP&L. 

By letter dated March 24, 2000 CP&L Holdings notified the Commission that it was changing 
its name to CP&L Energy,.Inc. (CP&L Energy). 

On April 7, 2000, Carolina Industrial Group for Fair Utility Rates (CIGFUR II) filed a petition 
to intervene, which was allowed by'Order dated April 13, 2000. 

On April 12, 2000, the Attorney General filed its Notice of Intervention. 
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On May 10, 2000, the North Carolina Electric Membership Corporation (NCEMC) filed a 
petition to intervene, which was allowed by Order dated May 23, 2000. 

On May 15, 2000, the Gteenville Utilities Commission and the cities of Rocky Mount, Wtlson 
and Monroe filed a petition to intervene, which was allowed by Order dated May 23, 2000. 

On May 25, 2000, the North Carolina Justice and Community Development Center (JCDC) 
and Glenda Michales et al. filed Petitions to Intervene. On May 31; 2000;,CP&L filed Motions to . 
Deny the Petitions to Intervene ofJCDC and of Glenda Michales et al. On June 5, 2000, JCDC and 
counsel for Glenda Michales et al. filed separate Responses to CP&L'sMotions to Deny Petitions to 
Intervene. On June 6, 2000, the Attorney General also filed· a response in opposition to the Motion 
to Deoy JCDC's Petition. By Order dated June 12, 2000, the' Commission granted both petitions to 
intervene by JCDC and Glenda Michales.et al. 

On July 7,·2000, Glenda Michales et al. filed the Direct Testimony and Exhibits ofJ. Bertram 
Solomon and ofJobnR, Jolly, Jr. 

On July 10, 2000, the Public Staff filed the Testimony and Exhibits of Dr. Ben Johnson. . 

On July 12, 2000, CP&L Energy filed Motions to Strike the Testimony of J. Bertram 
Solomon and John R JoUy, Jr. On July· 13; 2000 Glenda Michales et al. filed a Reaponse to the two 
Motions to Strike Testimony. 

On July 13, ·2000, CP&L Energy filed the Rebuttal Testimony of_Bonnie V. Hancock. 

On July 17, 2000, a public hearing was held in Raleigh; No public witnesses appeared at the 
hearing. -

On July 18, 2000, the evidentiary bearing in this proceeding was h_eld as scheduled. At the 
beginning of the bearing, CP&L Energy and Glenda Michales, et al. informed the Commission that 
they had reached agreement on all diSputed·matters and offered into ~e record a stipulation which 
was accepted by the Commission. All parties agreed to waive cross-examination of all witnesses and 
further agreed to all.Ow all pre-filed testimony and exln"bits into the,record without ihe sponsoring 
witness taking t_he witness stand. The CommisSion accepted-into th~ record all pre-filed testimony 
and exhibitS and the hearing was adjo~med,, 

BllSea on the foregouig and all of the parties• testimonies and the exhibits received into 
evidence during the proceeding and the entire record, the Commissioii now makes the following: 

FINDINGS OF FACT 

1. CP&L Energy.is a corporation· organized and existing under the laws of the State of 
North Carolina It is an exempt holding company under the Public Utility Holding Company Act of 
1935 (PUHCA). It owns three North Carolina jurisdictional public utilities: Carolina Power & Light 
Company (CP&L), North Carolina Natural Gas Corporation (NCNG) and Interpath Communications, 
Inc. CP&L is an electric utility that provides electric generation, transmission, and' distribution 
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services to customers located within its assigned territories in North Carolina. NCNG is a natural gas 
local distn'bution company providing natural gas and natural g3:s transportation.services to customers 
located in its assigned territory. Interpath is ·a telecommunications company authorized to provide 
local and interex:change long distance switched ~d dedicated services throughout North Carolina. 

2. FPC is an exempt public utility holding company whose principal public utility 
subsidiaiy is Florida Power Corporation, which is engaged in providing wholesale and retail electric 
service primarily in central and northe!Il Ftq_rida. _. , 

3. Through its Application to the Commission, CP&L Energy seeks authorization under 
G.S. 62-111 and G.S. 62-161 t0 engage in a business combination transaction and for authorization 
to issue common stock without par value in connection with. that transaction. The proposed 
transaction would make FPC a wholly owned subsidiary of CP&L Energy. 

4. If the merger is approved, shareholders ofFPC may elect to receive $54.00 in cash 
for each outstanding share ofFPC commori'·stock or a number of shares of CP&L Energy common 
stock equal to the exchange ratio, subject to proration in the event that FPC shareholders elect to 
receive more than 65% of the total consideration for the exchange in cas; or more than 35% in 
CP&L Energy common stock. FPC shareholders will also receive one contingent value obligation 
for each share ofFPC common stock they own. Each contingent value obligation will represent the 
right to receive contingent payment based upon the net after tax cash flow to CP&L Energy 
generated by four synthetic fuel plants purchased by FPC in October 1999. 

5. Upon the closing of the merger transaction, CP&L Energy will become a registered 
holding company subject to the jurisdiction of the Securities and Exchange Commission (SEC) 
pursuant to PUHCA The Regulatory Conditions approved and adopted by the Commission in 
Docket Nos. E-2, Sub 753, P-708, Sub 5, and G-21, Sub 387, along with the commitments made 
by CP&L in that proceeding, when renewed by CP&L Energy's current Application filing with the 
SEC containing the language required by the conditions approved in the holding company proceeding, 
are adequate to protect this Commission1s jurisdiction from preemption by the SEC subsequent to 
CP&L Energy becoming a registered holding company. 

6. The Regulatory Conditions adopted bY the Commission .in Docket Nos. E-2, Sub 740 
andG-21, Sub377; Docket Nos. E-2, Sub 753, P-708, Sub 5, and G-21, Sub 387; and this docket, 
as well as the Code of Conduct previously adopted •by the Commission, subject to appropriat~ 
revisions to apply to CP&L Energy's D'lcerger with FPC, are adequate to assure that there will be no 
adverse impact on the rates and service ofCP&Vs and NCNG's customers, that these customers are 
protected as rriuch as possible from potential harm. and that these ratepayers will receive sufficient 
benefits from the merger to offset any potential costs, risks, and harms. 

7. The Regulatory Cooditions agreed to by CP&L Energy.and the Public Staff and 
adopted by the Commission herein are adequate to protect the Co~ssion's jurisdiction from the 
adverse impacts of any potential preemption by the Federal Energy Regulatory Commis.sion (FERC) .. 

8. The commitments made by CP&L Energy, CP&L and NCNG, including their 
absorption of all direct and indirect merger costs and the acquisition adjustment that will be created 
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upon closing, -and the rate reduction and Continued rate cap. constiiute an equitable allcication of ' 
benefits and c~sts between ratepayers and shareholders. 

9. ,The rate concessions agreed to by CP&L Energy and the Public Staff and the benefits 
to CP&L, NCNG and their customers' resulting from the proposed merger adequately offset aey 
potential cost, risk, and/or banns to CP&L's.and/or NCNG's customers associated with the merger. 

10. The business combination transaction proposed by CP&L Energy is justified by the 
public convenience and necessity, arid the ptopOsed securities issuance in connection therewith are 
for a lawful object, are compabole with the public interest, are consistent with the proper performance 
by CP&L Energy, ·cp&L and NCNG of their service to the public, and will not impair their ability 
to provide service at just and reasonable r~tes. 

11. The acquisition by CP&L Energy ofFPC will not materially impact CP&L Energy's 
and/or CP&Vs market power in North Carolina, or otherwise. 

12. CP&L Energy must ensure lhst CP&L's North Carolina retail customera and NCNG's 
customers are held haimles·s froin aily and all current and prospective liabilities o_f FPC and its 
subsidiaries. 

EVIDENCE AND CONCLUSIONS FOR 
FINDING OF FACT NOS: !0 4 

The evidence supporting these findings off act can be found in CP&L Energy's Application 
and.in the pre-filed testimony OfCP&L Energy witness Hancock and Public Staff witness Johnson. 
These findings of fact are essentially infonnational, procedural and jurlsdictional in nature and are not 
controverted. 

EVIDENCE AND CONCLUSIONS FOR 
FINDING OF FACT NO. 5 

The evidence supporting this finding of fact is found in the record and orders issued by the 
Commission in Docket Nos. B-2, Sub 753, P-708, Sub 5, and G-21, Sub 387. The Commission takes 
judicial notice of its Order issued on May 17; 2000 in Docket No. B-2, Sub 753, P-708, Sub 5, and 
G-21, Sub 387 approving CP&L's Application to convert to a holding company structure'and to 
transfer its ownership to CP&L Energy. The Code of Conduct and Regulatory Conditions adopted 
in that proceeding along with the commitments made by CP&L iri that proceeding. when-renewed 
by CP&L Energy's current Application filing with ihe SEC containing the language required by the 
conditions approved in the holding company proceeding. are adequate-to:protect this Commission's 
jurisdiction from preemption by the SEC subsequent to CP&L Energy becoming a registered holding 
company. That Order is now final and the time for an appeal of such Order has passed. 

EVIDENCE AND CONCLUSIONS FOR 
FINDING OFF ACT NOS. 6-10 

The evidence supporting these findings of fact is found in the pre-filed testimony ofCP&L 
witness Hancock and Public Staff witness Johnson. CP&L witness Hancock explained that the 
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merger will benefit CP&L and its customers by creating greater resources and greater diversity of 
resources and customers, increasing its efficiency, incr:easing its financial strength, increasing its size 
in order to withstand possible hostile takeovers,.and reducing its operating costs by integrating two 
strong, but medium-sized, companies. Witness Hancock explained that the combined company will 
be capable of offering energy and a broad variety oflow cost, quality energy-related services to a 
broader customer base during a time of rapid change in the utility industry. 

Witness Hancock elaborated- on .these benefits by explaining that th~ combination will 
strengthen CP&L's ability to maintain· investor confidence and to attract and retain capital needed to 
finance new growth. The financial strength and stability of the combined company should enhance 
its financing capability and support its growth objectives·. In addition, CP_&L's.and FPC's combined 
generation portfolio and customer mix are more balanced than either stand-alone company, thus 
reducing their risk profiles. As a result, CP&L will be better able to expand its service offerings to 
respond to customer needs and demands, and to manage and absorb the risk and volatility inherent 
in competitive power supply markets. · 

Witness Hancock further explained that the merger will allow CP&L to diversify its fuel.and 
generation mix. CP&L's customers will benefit because this will reduce CP&L's dependence upon 
one type of fuel source and reduce customer exposure to fluctilations in fuel prices. In addition, the 
merger should improve the efficiency of the merged company's generation resources and operations 
because CP&L is a summer peaking utility with a significant amount of industrial customer load, 
while Florida Power is a winter peaking utility with mostly residential load. Thus, the two companies 
complement each other in both peak loads,and customer mix. 

Witness Hancock further elaborated that the merger will_ enhance CP&L'S ability to serve its 
customers in North Carolina by making CP&L a stronger, more viable company, better able to 
provide stable and reliable services in any market or economic environment. Witness Hancock 
committed that CP&L will continue to be a good, strong, corporate citizen, headquartered in Raleigh 
and that all other things being equal, jobs and investments will occur in North Carolina 

Regarding.the savings CP&L Energy expects to realize from the merger, Witness Hancock 
testified that CP&L Energy and-FPC estimate the _nominal value of synergies fr~m the merger to be 
at least one hundred million dollars ($100 million) annually. CP&L Energy expects to realize these 
synergies through (1) the integration of corporate functions; (2) the integration of corporate 
programs; (3) purchasing economie~ (4) fuel procuremen~ and (5) business optimization. Savings 
from integration.of corporate functions are estimated to be $24-32 million .. These are labor related 
savings, primarily from consolidating corporate and administrative functions into one service 
company. Savings from integration of corporate programs are also estimated to be $24-32 million. 
These savings are associated with non-labor cost reductions. Purchasing economies are estimated 
to be $18-21 million. Fuel procurement savings will be $1-2 million. Finally, business optimization 
and sharing of 11best practices" will yield $24-30 million in annual savings. 

Witness Hancock testified that the extent to which these savings will be reflected on the books 
of each company within the CP&L Energy family will vary by specific initiative and will be dependent 
on the outcome of the integration and implementation processes. She explained that both utilities will 
see a benefit from the combination of these corporate functions and programs as the savings are 
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achieved and each utility will continue to allocate its costs consistent with current jurisdictional cost 
of service meth_odologies. 

Public Staff witness Dr. Johnson disagreed with witness Hancock on certain issues and 
testified· that th_e merger is driven by issues which are·priinarily of'concem to CP&L Energy's 
management and shareholders. He explained tli8.t most iarge corpOrate acquisitions and mergers ai'e 
undertaken to enhance shareholder value·lind-that this proposed mergei- is no exception. 

'' 
Dr. Johnson explained that ftOm ·a public interest perspective, the additional jobs and 

economic d!We1~pment the merger brings to North Carolina and the Raleigh area are its primary 
appeal. He testified. that this particular tran5action is attractive in '1arge part because it involves a 
North Carolina utility talcing control of a Florida utility, However, he cautioned that there is no 
guarantee that future mergers or acquisitions-will be structured in the same manner·or that·the 
combined company will be peananently headquartered in Raleigh aod that it is possible that another 
firm headquartered Outside North Carolina may seek to acquire CP&L Energy. 

Dr. 'Johnson also explained that the merger.would cause the combined companies to be more 
highly leveraged. He testified that, while this increase in leverage would bring with it some risks, 
CP&L Energy's overall cost of capital would' decline because it will· be relying less on high cost 
equity. This is,a result of the fact that 65%' of the purchase price will be paid in cash, which will 
cause CP&L Energy to issue new debt, thereby extinguishing the majority ofFPC's equity capital. 

Dr. Johnson then explained Iha~ in general, cost savings realized by a regulated utility will 
eventually reduce its cost of service and revenue requirement for ratemaking purposes. Savings that 
are achieved through mergers will ultimately iend to benefit CUstome-rs, because a utility's rates are 
set on a cost of service basis. Under traditional rate ofretum, cost-based ratemaking, ·custOmei's·are 
ultimately responsible for reimbursing all ressonable aod prudent costs incurred by the utility. To the 
extent these costs decline, the savings wiµ typically be reflected wheti rates are set. 

Dr. Johnson stated thas in order to ensure that the overall benefits of the merger outweigh 
the costs and risks, so as to justify approval of the transaction by the Commission, CP&L Energy aod 
the Public Staff also agreed to a number of rate reductions. CP&L shall amend its North Carolina 
retail rate schedules'as follows: 

• For caiendar year 2002, CP&L will implement a rider on a bills rendered basis applicable to 
its nOn-RTP customers that will prOvide a uniform decrement per kWh of usage totaling, in 
the Rmp-egate for the class, $3 millio?' 

For calendar year 2003 1 CP&L will implement a rider on a bills rendered basis applicable to 
its non-RTP customers that will provide a uniform decrement per kWh of usage totaling, in 
the aggregate for the class, $4.5 million. 

For calendar year 2004, CP&L will implement a rider on a bills rendered basis applicable to 
its non~RTP customers that willprovi4e a uniform decrement per kWh of usage totaling, in 
the aggregate for the class, $6 million dOllars. 
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For calendar year 2005, CP&L will implement a rider on a bills rendered basis applicable to 
its non-RTP customers that will provide a unifonn decrement per kWh of usage totaling, in 
the aggregate for the class, $6 million. 

CP&L Energy also agreed to an additional benefit, to be provided in its 2000 fuel case, 
whereby CP&L will amend its 2000 fuel case Application to write-off and forego recovery of $10 
million ofits under-recovered fuel cost for the test period April 1, 1999 through March 31, 2000, and 
will recover the remaining under-recovered fuel costs determined reasonable by the Commission for 
that test period over the three year collection.period established for its 2001, 2002 aod 2003 fuel 
cases, in three equal il;istallments. No intere~t will be recoverable by CP&L in connection with this 
deferral of fuel cost recoveiy, nor will any deferral amounts be offset against-any future fuel cost 
over-recoveries for purposes of calculating interest on such over-recoveries. 

Dr. Johnson testified that the rate reductions and the treatment'ofunder-recovered fuel costs 
offer real and measurable benefits to North Carolina customers as a result of the merger. 

CP&L Energy also agreed that it would extend natural gas service through NCNG to Tabor 
City in Columbus County by June 30, 2001, provided it can obtain proper right-of-way on a timely 
basis, and it will increase its annual contributions to economic development projects in Eastern North 
Carolina by $75,000 for the time period June 1, 2000, through May 31, 2005. Dr. Johoson viewed 
these commitments as evidence ofCP&L's continued commitment to serving North Carolina. 

Regarding the costs to be incurred by CP&L Energy in order to accomplish the merger, Dr. 
Johnson explained that many of these costs will probably be included as 11above-the-line11 costs of 
providing utility service, and thus .would tend to increase the utility's revenue requirement. However, 
some of the CQsts might be classified as non-recurring costs, or they might be categorized as 11below
the-line11 costs attributable to shareholders, and thus would riot be considered for ratemaking 
purposes. Dr. Johnson explained that as a general principle, ratepayers are expected to reimburse a 
utility for costs which are incurred for their benefit, but they are not expected to reimburse costs 
which are primarily or exclusively incurred for the benefit of shareholders. 

Dr. Johnson discussed in great length the proper accounting treatment of the goodwill 
associated with the merger, and, in particular, the extent to which the purchase price for FPC stock 
exceeded its book value. He explained that CP&L Energy had proposed to offset any savings 
resulting from the merger with the amortization of the goodwill associated with the merger to the 
extent that CP&L Energy can clearly demonstrate that ~ch savings were realized as a result of the 
business co~bination. Dr. Johnson disagreed with CP&L Energy on this issue, testifying that 
goodwill should not be recovered from ratepayers, and gave several reasons for his position. 

To addreas this issue, CP&L Energy and the Public Staff agreed to the following conditions: 

All costs of the merger shall be excluded fr0m each of the utilities' accounts, and all 
direct or indirect corporate cost increases, if any, attributable to the merger shall be 
excluded from utilities' costs for all purposes that affect each of the Utilities' regulated 
retail rates and charges. For purposes of this condition, the term 11corponite cost 
increases11 is defined as costs in excess of the level that each of the utilities (a) would 
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have incurred using prudent business judgmen~ or (b) would have had allocated to 
it,.had_ the merger not occurred. "Corporate cost increases 11 shall also include any 
paymellts.m~e under change of control agreements, salary continuation agreements, 
and/or other severance or personnel type arrangements that are reasonably attributable 
to the merger. 

Any acquisition adjustment that results froll) the business comtiination of CP&L 
Energy and FPC ;hall be excluded from CP&L'i and NCNG's utility accounts and 
treated for regulatory reporting arid 'r8teiilaking purposes so that it does not affect 
CP&L's North Carolina retail electric rates and charges and NCNG's natural gas rates 
and charges. This does not proh!llit CP&L from filing additional information showing 
the acquisition adjustment. · 

Dr. Johnson further explained that the Regulatol}' Conditions agreed to by CP&L Energy and 
the Public Staff are intended to protect the Commission's jurisdiction from preemption by the FERC 
as a result of CP&L and ·Florida Power Corporation entering into an integfation agreement and to 
hold CP&Vs customers harmless from any unforeseen impacts .of implenienting- the integration, 
agreement lllld' to ensure that existing CP&L_generation resources·reinain committed to the benefit 
of CP&L's retail customeis. The Regu4ltory ConditiOns also seek to ensure that the Commission has 
the .opportunity .to review and approve on a timely b~s CP&L's proposed entry into a ·regiomil1 

transmission organization (RTO) and that any°risks associated with the time constraints on CP&L to 
join ah RTO are mitigated. The Regulatory Conditions also address· any potCntial adverse 
consequences of CP&L becoming a registered holding company subject to the full jurisdiction of the. 
SEC and also· generally safeguard the Commission's· ability tO regulate CP&L and protect its 
customers from any harmful impacts of the merger. The Regulatol}' Conditions agreed to by CP&L 
Energy and the Public Staff are set forth in the Ordering Paragraphs of this Order. 

No other.party to this proceeding objected to any·ofthese proposed conditions. Based upon 
the testimony of Public Staff witness Johnson and CP&L witness Hancock, the Commission finds that 
these conditions as well as the.conditions and Code ofCondtict adopted by the Commission in 
Docket Nos. E-2, Sub 740, and°<i-21, Sub 377, and Docket Nos. Ea2,'Sub 753, P-708, Sub 5, and 
G-21, Sub 387, adequately protect CP&L's customers from any potential harm from the merger and 
provide them with signifu:ant benefits that adequately oflset any potential cost, risk, or-harm resulting 
from the mefger, and;therefore, the rilerger is justified by the public COnv~ence and necessity. 

EVIDENCE AND CONCLUSIONS FOR 
FINDING OF FACT NO; 11 

The evidence iruppcirting this finding of fact is found in the profiled direct testimony of CP&L 
Energy witness Hanis arid Public Staff witness Johnson. Dr. Harris testified that he had analyzed the 
impact of the proposed merger on CP&L's market power and the extent to which such change in 
market power impacts North Carolina customers. He found that the merger in this case will not 
adversely affect market power in the North Carolina retail market. He explained that rates for service 
in that market are fully regulated and therefore will not be affected,by the merger. In addition, the 
merger will not affect competition in North Carolina's retail electric markets because FPC does not 
have the legal authority to participate in those markets. 
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Regarding the wholesale market, Dr. Harris explained that the merger will not produce any 
meaningful change in the wholesale power markets in North Carolina. He testified that FPC is not, 
nor has it ever .been, a significant supplier of wholesale power in North Carolina. Consequently, 
combining CP&L Energy and FPC will have no material impact on the North Carolina wholeSale 
power markets. 

Dr. Johnson testified that Dr. Harris1 analysis was a competent and consistent application of 
the approach described by the FERC in its guidelines. However, Dr. Johnson did not believe these 
guidelines are-sufficient to encompass all of the relevant concerns in this proceeding. Dr. Johnson 
also explained that he was concerned that CP&L examined retail market power in the context of the 
current regulatory environment and that while CP&L's analysis of this existing market was correct, 
he felt that CP&L should have considered the emerging trend towards increased competition in the 
industry in its analysis. However, after explaining the basis for bis concerns, Dr. Johnson testified that 
he agreed with the conclusion reache~ by Dr. Harris, that is, that the'proposed merger will not 
adversely affe~t competitive conditions in the relevant markets now. He explained that this is a 
proposed merger of two utilities that are serving widely separated and economically distinct markets 
and that they are not likely to become strong rivals, even if retail competition were to be authorized 
in the future. He also explained that the proposed merger could have positive impacts as w,ell. Dr. 
Johnson explained that it will allow CP&L to diversify outside North Carolina, which should reduce 
its exposure to the risk associated with increased competition. By reorganizing and expanding, 
CP&L is placing itself in a better position to survive and prosper in the increasingly competitive 
climate it sees over the horizon. 

Dr. Johnson further testified that provided reasonable conditions are imposed by the 
Commission and·future developments ate monitored carefully, the proposed merger could ultimately 
serve to benefit consumers by placing one of the major utilities in the State in a stronger position to 
compete with Duke Power, The Southern Company, and other major utilities. The two conditions 
recommended by Dr. Johnson and agreed to by CP&L in this regard are as follows: 

CP&L recognizes that the NCUC retains the right to order reasonable •modifications 
to the structure and/or operations of CP&L and/or its affiliates, in accordance with 
the provisions ofRegulatocy Condition No. 43 to the NCUC's approval of the holding 
companyformationinDocketNos. E-2, Sub 753, G-21, Sub 387, and P-708,.Sub 5 
(Order dated June 17, 2000), as necessary to address chaoges in the electric industry 
consistent with North Carolina law. 

CP&L agrees to hold North Carolina retail customers harmless from any and all losses 
associated with or attributable to the six year divestiture by CP&L of85 megawatts 
of capacity and energy, as committed to in the merge_r Application filed with the 
FERC by CP&L Energy and Florida Progress, and for any and all losses associated 
with or attributable to the 50 megawatt transmission path made necessary by. that 
sam~ Application. 

No other party presented any evidence on this issue nor challenged these two witnesses. The 
Commission finds the testimony of Drs. Harris and Johnson persuasive and concludes that the 
proposed conditions are appropriate. 
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EVIDENCE AND CONCLUSIONS FOR 
FINDINGOFFACTN0.12 

The evidence supporting this finding of fact is found in the testimony of Public Staffwitriess 
Dr. Ben Johnson, CP&L Energy witness Bonnie Hancock, and the .testimony of Joho Jolly and 
Bertram Solomon presented On behalf of intervenors Glenda Michales et al. 

Witnesses Jolly and Sotoinon explained their concern regarding certain-litigation involving 
FPC and an FPC subsidiary, Mid-Continent Life hisurance Company, pending in Oklahoma State 
Court. Their concern was two-fold: (1) that the merger might in some manner dissipate FPC assets 
that might otherwise be available to satisfy a judgment against Mid-Contioent Life Insurance 
Company and/or FPC, and (2) that the cost and/or potential judgment associated with this litigation 
could increase CP&L's electric rates to its North Carolina customers. To address the second of these 
concerns, CP&L Energy and the Public Staff agreed to the following condition: 

CP&L's North Carolina retail' customers and NCNG's customers shall be held 
harmless from all current and prospective liabilities of FPC and its subsidiaries, 
including, but not limited to, the litigation involving Mid-Continent Life Insurance 
Company, pensions and other employee benefits, decommissioning costs, and taxes. 

To resolve the concerns ofintervenors M::ichales' et al., CP&L Energy and these intervenors 
entered into a stipulation which was offered into and accepted into the record without objection. This 
stipulation is set forth in Attachment 1 to this Order. Basically this stipulation provides that the 
condition CP&L entered into with the Public Stalf regerding this matter shall be interpreted so as to 
prolnoit CP&L from seeking to include in its North Carolina retail rates any direct or indirect costs 
associated with the Mid-Contioent Life Insurance litigation, including but not limited to attorney's, 
fees, judgments, and increased cost of debt and/or equity. The stipulation also provides that as a 
result ·of such commitment, and CP&L Energy's representations to the Commission that FPC will 
continue to be a going concern and that the merger will not dissipate any FPC assets or earnings 
available to satisfy any potential judgment arising from the Mid-Continent Life Insurance litigation, 
the concerns of intervenors Michales' et al. are adequately addressed and they do not oppose the 
proposed merger. · 

No other parties presented any evidence regarding these matters or Opposed the stipu]ation. 
Therefore, the Commission finds it to be in-the public interest to approve the stipulation. 

CONCLUSIONS OF LAW 

I. Under the relevant statntes, G.S. 62-111 and 62-161, the Commission has authority 
to review all aspects of a proposed merger and securities transactions affecting a public utility and 
to balance all potential benefits and costs to determine if they ahould be authorized. 

2. Approval should be given to CP&L Energy and FPC's proposed merger and securities 
transaction only if sufficient conditions are imposed to ensure that (a) the merger will have no known 
adverse impact on the rates and service ofCP&L's and NCNG's ratepayers; (b) CP&L's and NCNG's 
ratepayers are protected as much as possible from potential harm; and (c) these ratepayers will receive 
enough benefit from the merger'to offset any potential costs, risks, and harms. 
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3. The approved Regulatory Conditions and Code of Conduct are intended to prevent 
the merger from having any known adverse impact on the rates and service of CP&L's and NCNG's 
ratepayers; to protect those ratepayers as much as possible from potential harm; and to provide 
enough-benefits from the merger to offset any potential costs, risks, and hanns. 

4. Based on its Application of the foregoing standards to the facts oftbis case, with 
particular attention paid to the Regulatory Conditions and Cod~ of Conduct, the Commission 
concludes that the requirements ofG.S. 62-111 and G.S. 62-161 have been met, and that the 
prop9sed merger and securities transactions Should be approved. 

Specifically, the Commission concludes that the business combination transaction proposed 
by CP&L Energy and FPC is justified by the public convenience and necessity, and that the proposed 
securities transaction in connection therewith is for a lawful object, is compatible with the public 
interest, is consistent with the proper performance by CP&L and NCNG of their service to the public, 
and will not impair their ability to provide that service at just and reasonable rates. 

IT IS, THEREFORE, ORDERED that CP&L Energy's Application to engage in a business 
combination transaction and to issue securities in connection therewith, as described herein and in the 
Application, is approved upon the commitments made by CP&L Energy and upon !lie fullowing 
Regulatory Conditions with which CP&L Energy is hereby ordered to comply: 

I. CP&L recognizes tbst the NCUC retains the right to order reasonable modifications 
to the structure and/or operations ofCP&L and/or its Affiliates, in accordance with the provisions 
ofRegulatory Condition 43 to the NCUC's approval of the holding company furmation in Docket 
Nos. E-2, Sub 753, G-21, Sub 387, and P-708, Sub 5 (Order dated May 17, 2000), as necessary to 
address changes in the electric industry consistent with North Carolina law. 

2. CP&L agrees to bold North Carolina retail customers hannless for any and all losses 
associated with or. attributable to the six-year divestiture by CP&L of 85 MW of capacity and energy, 
as committed to in the merger. Application filed with the FERC by CP&L Energy and Florida 
Progress, and for any and all losses associated with or attributable to the.SO MW transmission path 
made necessary by that same Application. 

_ 3. All costs of the merger shall be excluded from each of the Utilities• utility accounts, 
and all direct or indirect corporate cost increases, if any, attributable to the merger shall be excluded 
from utility costs for all purposes that affect each of the Utilities regulated retail rates and charges. 
For purposes of this condition, the term "COrporate cost increasesu is defined as costs in excess of the 
level that each of the Utilities (a) would bsve incurred using prudent business judgment, or (b) would 
have bad allocated to it, had the merger not occurred. ueorporate cost increasesn shall also include 
any payments made under change~of-control agreements, salary continuation agreements, and/or 
other severance- or personnel-type arrangements tha_t are reasonably attn1mtable to the merger. 

4. Any acquisition adjustmerit that results from the business combination of CP&L 
Energy and FPC shall be excluded from CP&L's and NCNG's utility accounts and treated for. 
regulatory repotting and raternaking purposes so that it does not affect CP&L's North Carolina retail 
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electric rates and charges and NCNG's natural gas rates and charges. This does not prolnbit CP&L 
from filing additional iofurmation showing the acquisition adjustmeot. 

5. CP&L shall amend its North Carolina retail rate schedules as follows: 

For calendar year 2002, CP&L will implement a rider on a bills rendered basis 
applicable to its non-RTP customers that will provide a uniform decrement per kwh 
of usage totaling, in the aggregate, $3 million. For calendar year 2003, CP&L will 
implement a rider on a bills rendered'basis llpplicable to its non-RTP customers that 
will provide a unifonn decrement per kwh of usage totaling, in the aggregate for the 
class, $4.5 million. For calendar year 2004, CP&L will implement a ri4er on a bills 
rendered basis applicable to its non-RTP customers that will provide a unifonn 
decrement per kwh of usage totaling, in the aggregate for the class, $6 million. For 
calendar year 2005. CP&L will implement a rider on a bills rendered basis applicable 
to its non-RTP customers that will provide ii uniform decrement per kwh of usage 
totaling, in the aggregate for the class, $6 million. 

6. CP&L will amend its 2000 fuel case Application to write-off and'forego recovery of 
$10 million ofits unrecovered fuel costs for the test period April 1, 1999, through March 31, 2000, 
and will recover the remaining umecovered fuel cost detemiined reasonable by the NCUC ro-r. that 
test period over the three-year collection period established for its 2001, 2002, and 2003 fuel cases 
in three equal installments. No interest shall be recoverable by CP&L in connection with this deferral 
of fuel cost recovery, nor shall any ~eferral amounts be offset against any future fuel cost over
recoveries for purposes of calculating interest on such over-recoveries. 

7. CP&L will extend natural gas service ta Tabor City in Columbus County by June 30, 
2001, and increase ·its annual contributions to economic development projects in eastern North 
Carolina by $75,000 for the time period Juno I, 2000, through May 31, 2005. 

8. Wrth respect to the transfer by CP&L to any entity, affiliated or not, of the control o( 
operational responsi"bilities for, or ownership of any asset or portion thereof used for the generation, 
transmission, distribution, or othet provision ofNCUC-regulated electric power and/or service to 
customers in North Carolina: 

(a) CP&L shall file an Application for approval with tlio NCUC at least 90 days in 
advance of the proposed transfer; and · 

(b) CP&L, CP&L Energy;and/or any other Affiliates shall not commit to or carry out 
such a transfer except in accordance with all applicable laws and the rules, regulations and orders of 
the NCUC promulgated thereunder. 

9. Any contract regarding CP&L's membership in an RTO must contain a regulatory out 
clause making CP&L'S involvement Conditional upon state regulatory approval, as well as federal 
approval. In addition, to the extent a southeastern RTO does not prove to be viable in time for CP&L 
to meet its RTO filing commitment to the FERC, any filing at the FERC and any contract related to 
CP&L joining an RTO other than one with a"southeastem foCUs must contain a provision allowing 
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the NCUC to require CP&L to withdraw and join a subsequently developed southeastern 
FERC-approved RTO. 

10. CP&L and NCNG agree to meet with and consult with the Public Sta!!; upon request, 
regarding plans for significant changes in CP&L's, NCNG's, and/or CP&L Energy's organization, 
structure (mcluding RTO developments), and activities; the expected and/or potential impact of such 
changes on CP&L's and NCNG's regulated rates, operations and service; and proposals for assuring 
that such plans do not adversely affect CP&L's North Carolina retail electric customers orNCNG's 
regulated natural gas customers. To the exieD.t that proposed significant changes are planned for 
Florida Power Corporation's organization, structure (mcluding RTO developments), and activities 
and the consequences of those plans could impact the rates, service and/or costs allocated to CP&L's 
orNCNG's North Carolina regulated customers, then CP&L's and NCNG's plans and proposals for 
assuring that those plans do not adversely affect their custom~ must be included in these meetings. 
CP&L agrees to inform the Public Staff promptly of any anticipated significant events and/or changes 
as descnDed cibove and initiate meetings when necessary. 

11. The proposed merger of CP&L Energy and FPC and the resulting participation of 
CP&L in the proposed System Integration Agreement filed with the FERC as part of the FERC 
merger Appiication may adversely affect the NCUC~ traditional regulatory authority over CP&L 
because of the potentisliy preemptive relationship between the Federal Power Act (FP A) and state 
law. The following requirements and procedures are intended to protect the NCUC's jurisdiction in 
that event: 

(a) CP&Land/orCP&LEnergy shall amend the proposed System Integration Agreement 
Between Carolina Power & Light Company and Florida Power Corporation Qntegration Agreement) 
filed with the FERC merger Application of CP&L Holdings, Inc. (now CP&L Energy), and Florida 
Progress Corporation on behalf of their public utility subsidiaries, to provide the following: 

i) CP&L's participation in this agreement is voluntary, and CP&L is not 
obligated to make any purchases or sales pursuant to tpis agreement; and 

(ii) CP&L may not make or incur a charge under this agreement except in 
accordance with North Carolina law and the rules, regulations and orders of 
the NCUC promulgated thereunder. 

If the Integration Agreement has been approved ( or accepted for filing) by the FERC prior to CP&L 
having an opportunity to amend it as provided above, then CP&L and/or CP&L Energy shall 
promptly make a filing with the FER.C seeking an order approving or accepting the Integration 
Agreement amended as set forth above. 

(b) All future FERC jurisdictional agreements, service schedules and simliar arrangements 
entered _into pursuant to the Integration Agreement ( or comparable agreements) and filed with the 
FERC, (a) to which CP&L is a party or (b) which can affect CP&L's costs and revenues, either 
directly or indirectly through sliocation, shall contain the language set forth in subsection (a)0)·and 
(ii) ahove. 
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(c) . CP&L and CP&L Energy shall request that the following language be included in any 
order issued by the FERC approving'or accepting a·FERC jurisdictional agreement and/or service 
schedule entered into pursuant to the Integration Agreement (or COJ:!lparable agreement) to which 
CP&L or any Affiliate thereof is a party: 

Approval Or acceptance of this agreement and/or service schedule in no way ptecludes 
the North Carolina Utilities Commission from scrutinizing and disallowing charges 
incurred or made or allowing Or imputing' a different level of such charges when 
setting retail rates for services tendered to customers of affili8ted public utilities in 
North Carolina. 

(d) • CP&L shall certify to the NCUC that neither CP&L, CP&L Energy, nor any Affiliate 
thereof has mad~ any filing with the FER.C inconsistent with the foregoing. The first such certification 
shall be made within 30 days Of the isstiailCe of the NCUC's order approving the merger and shall be· 
repeated annually thereafter on the anniversary of the first certification. 

12. With respect to any transfer b·y,a Utility of the control of, operational responsibilities 
for, or ownership of any asset or portion thereof used for the generation, tr3Dsmission, distribution 
or other provision of regulated electric, natural gas. and/or telecommunications servi_ce.to retail 
customers in North Carolina: 

(a) No Utility shall commit to or cany out such a transfer except in accordance with these 
conditions, all applicable law, and the rules, regulations and orders of the NCUC promulgated 
thereunder, and 

(b) No Utility may reflect in rates the value of any such transfer except as allowed by the 
NCUC. 

13'. ·CP&L, NCNG, CP&L Energy, and their Affiliates shall include in any Application' to 
the FERC for approval of any transfer 'described in the inunediately preceding condition the 
commitment set forth in that condition. CP&L will not transfer'· the ·control at: operational 
responsibilities for, or ownership of any transmission asset to an Affiliate or non-Affiliate without first 
obtaining NCUC •approval. 

14. Any filing with the FERC in connection with any asset transfers involving CP&L shall 
request that the FERC include the following language in its approval order(s): 

Approval of this Application in no way precludes the North Carolina Utilities 
Commission from scrutinizing and establishing the value of the asset transfer for 
pwposes of determining the retail rates for services rendered·to CP&L's customers. 
It is the FERC's intention that the North Carolina.Utilities Commission retain the right 
to review and·detennine the value of such asset transfer for purposes of determining 

· retail rates. 

15. Neither CP&L, CP&L Energy, nor any Affiliate thereof shall assert or support the 
~on in any forum, with respect to any asset transfer transaction described abo~e to which CP&L 
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is involved and which is subject to the FP A, that the FP A in any way preempts the NCUC from 
exercising such authority as it-may have under all applicable law to (a) review the reasonableness of 
any commitment entered into by CP&L and mandate, approve or otherwise regulate a transfer of 
assets by or to CP&L, and/or (b) disallow costs or impute revenues, related-to such commitment; to 
CP&L and scrutinize and establish the value of the ass.et transfers for purposes of determining the 
rates for services rendered to CP&L's retail customers. Should any other entity so assert, CP&L, 
CP&L Energy and/or other Affiliates shall advise and consult with the NCUC and the Public Staff 
regarding such assertion. 

16. CP&L, NCNG, CP&L Energy, and all Affiliates shall take all such actions as may be 
reasonably necessary and appropriate to hold North Carolina retail ratepayers harmless from rate 
increases, foregone opportunities for rate decreases, and/or other effects of merger. 

11. A copy of all Applications, reports, contracts, rate schedules, or other documents 
(mcluding attachment~ exhibit~ and similar items) filed with the FERC by CP&L Energy, any Service 
Company, the Utilities, other Affiliates, and/or a Nonpublic Utility Operation shall be filed 
contemporaneously by CP&L with the NCUC and a copy shall be provided to the Public Staff at the 
time of the filing. CP&L aod NCNG also shall file with the NCUC all orders issued by the FERC that 
directly or indirectly affect CP&L's and/or NCNG's accounting practices, North Carolina-regulated 
rates, operations, and/or transfer prices or allocations. 

18. CP&L may not purchase electricity (and/or related goods and services) from an 
Affiliate under circumstances where the costs incurred for coµiparable service (whether directly or 
through allocation) exceed fair market value, nor may it sell electricity (and/or r~lated goods and 
services) to an Affiliate for less than fair market value except for emergency interchange transactions. 

19. CP&L and its retail customers will continue to bear the cost responsibility for CP&L's 
premerger system power supply resources and receive $.e revenues from those resources. CP&L shall 
ensure that its retail native load customers receive the benefits associated with CP&L's existing 
system generation assets, including those for which a certific;:ate has been granted as of the closing 
date of the merger. CP&L and/or any of its Affiliates shall give the NCUC and the Public Staff 
written notice 30 days prior to filing with the FERC proposed amendments, modifications, or 
supplements to the Integration Agreement ( or comparable agreement) that change or affect that cost 
responsibility and/or receipt of revenues and/or could potentially have a·negative effect on CP&L's 
North Carolina retail native load customers. · 

20. The joint planning aod coordinated dispatch of CP&L system generation contemplated 
by the Integration Agreement (and/or future comparable agreements) shall ensure that CP&L's retail 
native load receives priority with respect to that generation and shall ensure that CP&L's retail native 
load customers receive the benefits of CP&L owned or controlled system generation resources. 
CP&L shall continue to seIVe its retail native load customers in North Carolina with the lowest-cost 
power it can reasonably generate or purchase from other sources before making power available for 
off-system sales. To the extent CP&L owned or controlled system generation is made available for 
off~system sales, the revenues realized by CP&L from such sales shall continue to be used to reduce 
CP&L's retail cost of service. 
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21. CP&L shall not enter into contracts for the sale of energy and/or cap8.city at native 
load priority and/or under 81.lch terms and conditions as to cause the purchasing entity to fall.within 
the definition of nnative load 11 in the Integration Agreement without first giving the NCUC and the 
Public Staff written notice 20 days in advance of such a contract being executed. 

22. The costs of any resource additions that are allocated or assigned directly or indirectly 
to CP&L must be treated for ratemaking purposes in RCccirdanCe with all applicable laws and all 
NCUC orders, rules and regulations. 

23. Changes will be made, if and wheo necessary, to the required affiliated transactions 
reports and cost allocation manuals. 

. 24. · A copy of.all Applications, reports, or other documents filed with the SEC uhder 
PUHCA by CP&L Energy, any Service Company, the Utilities, other Affiliates, and/or any Nonpublic 
Utility Operation shall be contemporaneously filed with,the NCUC aod provided to the Public Staff. 
CP&L and NCNG also shall file with the NCUC promptly upon receipt all orders issued by the SEC 
that directly or indirectly affect any of the Utilities' accounting_practices, finanCings, operations, 
arid/or transfer prices or allocations. ·· 

25. CP&L aod NCNG shall not take services from nor. provide services to Affiliates other 
than CP&L Services if comparable services can be provided more. economically and efficiently'by 
CP&L Services. 

26. CP&L and NCNG shall file with the NCUC in this docket aonually one week before 
the effective date of the annual contract the list of services each intends to provide to CP&L Services 
and/or other Afliliates. Any modificatlons by CP&L and/or NCNG to this list of services shall be filed 
with the NCUC at the time CP&L and/or NCNG receive written notice of the modifications. 

27. CP&L aod NCNG shall fjle with the NCUC in this docket aonually one week before 
the effective date of the annual contract the list of services each elects to take from CP&L Services, 
Any modifications by CP&L and/or NCNG to the selection of services shall be filed with the NCUC 
at the time CP&L and/or NCNG gives written notice to CP&L Services. 

28. Any and all proposed changes to CP&L ServiCes1 contracts and service c,;mtracts 
between CP&L and/or NCNG aod any of their Affiliates must be filed for approval by the NCUC 
contemporaneously with their being filed with the SEC. · 

29. CP&L and NCNG shall cooperate fully in any future investigation of Power and 
natural gas marketing activities, including, but not limited to, how those activities are structured, how 
prices and costs are determined and whether these activities are being conducted in compliance with 
the relevant codes of conduct., · 

30. CP&L's North Carolina retail customers and NCNG's customers shall beheld harmless 
from all current and prospective liabilities .of Florida Progl'ess Corporation and its subsidiaries, 
including, but not limited to, the litigation involving Mid-Continent Lifu Insurance Company, pensions 
and other employee benefits, decommissioning costs, and taxes. 
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3 I. CP&L shall provide to the Public Staff immediately upon execution and/or finalization 
the Tax Allocation Agreement, plans to consolidate employee benefits plans, and other similar 
agreements and plans. 

32. CP&L and NCNG will continue to take steps to implement and further their 
commitment to providing superior public utility service following CP&L EnerSYs acquisition of 
Florida Progress. To the extent Florida Power Corporation's quality of service practices are found 
to be superior to CP&L's, CP&L shall incorporate those practices into its own practices to the extent 
practicable. CP&L and NCNG will Wbi-kwith the Public Staffto ensure the service quality indices 
are appropriate and to revise them if and .when such revisions are necessary. 

33. CP&L Energy shall maintain all Utility financial books and records in Raleigh, North 
Carolina. 

34. Subject to subsequent revisions relating to this docket, CP&L, all of its Afliliates, and 
its Nonpublic Utility Operations shall remain bound by the Code of Conduct approved in Docket Nos. · 
E-2, Sub 753, G-21, Sub 387, and P-708, Sub 5. CP&L sball cooperate in revising the Code as 
necessary to incorporate the Florida Progress merger. 

35. Unless expressly superseded by the conditions contained herein, the conditions agreed 
to by CP&L and NCNG, and ordered by the NCUC, in Docket Nos:E-2, Sub 740, and G-21, Sub 
377, and the conditions agreed to by CP&L, NCNG, Interpath, and CP&L Holdings, Inc., 
(subsequeotly CP&L Energy), and ordered by the NCUC in Docket Nos. E-2, Sub 753, G-21, Sub 
387, and P-708, Sub 5, remain in full force and effect. In addition, they will be revised and updated 
as needed to apply explicitly to the FPC merger. 

ISSUED BY ORDER OF THE COMMISSION 
This the 22nd day of August, 2000. 

aOOm00.01 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

ATIACHMENT I 

STIPULATION 

CP&L Energy and intervenors Michales and Farrimond have agreed to the followiog 
stipulation: 

I. CP&L agrees that Regulatory Condition No. [30] which states: 'CP&L's North 
Carolina retail customers and NCNG's customers shall be held harmless from all current and 
prospective liabilities of Florida Progress Corporation and its subsidiaries, including, but not limited 
to, the litigation involving Mid-Continent Life Insurance Company, pensions and other employee 
benefits, decommissioning costs, and taxes11

, shall be interpreted as prohibiting CP&L from seeking 
to include in its North Carolina retail rates any direct or indirect costs associated with the 
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Mid-Continent Life Insurance Company litigation, including but not limited to attorneys' fees; 
judgments; and increased C?sts of debt and/or equity. 

2. The pre-filed testimony of JObnR Jolly, Jr. and Bertram Solomon will be entered into 
the record without objeclion, however, suCh witnesses shall not appear or otherwise testify in this 
proceeding. CP&L waives its right of cross-examination of these two witnesses. lntetvenors 
Michales and Farrimond-shall Waive Cross-e"xaminatiorl. of all witnesses. · 

3. Intervenors Michales and ·Farrimond agree that: (I) the interpretation of Regulatory 
Condition No. [30] set forth above with the other stipulations entered into by CP&L in this 
proceeding and (2) CP&L's representations in filings with the North Carolina Utilities Commission 
that Florida Progress will continue as a going concern and that the merger will not dissipate any 
Florida Progress assets or earnings available to satisfy any potential judgment arising from the 
Mid-Continent Life Insurance Company litigation, adequately address their .primary concerns 
regarding the merger of CP&L Energy and Florida Progress Corporation; and that so long as the 
conditions proposed by the Public Staff and agreed to by CP&L are approved by the North Carolina . 
Utilities Commission in connection with the merger, then they do not object to the merger Of these 
two companies;. and they will not app~ any order of the North Caroliria Utilities. Commission . 
approving the inerger ofCP&L Energy and Florida Progress Corporation. 

DOCKET'NO. E-2, SUB 760 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application ofCP&L Energy, Inc, to Engage 
in a Business Combination-Transaction 
with Florida Progress Corporation 

) 
) 
) 

ORDER AMENDING 
ORDER DATED 
AUGUST 22, 2000 

BY THE COMMISSION: On August 22, 2000, the Commission issued an Order Approving 
Merger and Issuance of Securities in this docket. The Order set forth thirty-five (35) Regulatory 
Conditions and the Commission ordered CP&L Energy, Inc. to cOmply with these Regulatory 
Conditions. 

Ori October 20, 2000, the Public Stall; on behalf of itself; CP&L Energy, Carolina Power and 
Light Company (CP&L), and North Carolina Electric Membership Corporation (NCEMC), filed a 
motion requesting that the Commission amend the Order dated August 22, 2000 to include the 
proposed new 1;«>guiatory condition sef forth below: 

(20a) The loads for which CP&L is the wholesale supplier pursuant to contracts that 
are in existence and grant native load priority as of the date of the 
Commission's Order apJ)roviiig this merger are considered to· be CP&L's retail 
native load for purposes of Conditions'I9 and 20, above. To the extent (a) 
CP&L appropriately gives notice of proposed future contracts (as required by 
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Condition 21, below) that grant native load priority to the North Carolina 
Electric Membership Corporation (NCEMC); the North Carolina Eastern 
Municipal Power Agency (NCEMPA); the Fayetteville Public Works 
Commission; Camden, South Carolina; Waynesville, North Carolina; and/or 
French Broad Electric Membership Corporation, and (b) the Commission does 
not affirmatively order CP&L not to enter into such a contract or contracts, 
then the retail native loads of these wholesale buyers that are served pursuant 
to said future contracts between those wholesale buyers and CP&L also shall 
be considered CP&L's retail native load for purppses of Conditions.19 and 20, 
above. For furore contracts that grant native load priority to eµtities other 
than the wholesale buyers listed herein for which (a) and (b) above have been 
met, the retail native loads of those entities shall be considered CP&L1s retail 
native load for purposes'of Condition·20, above. 

On October 24, 2000, the Commission issued an Order Requesting Comments on the Public 
Staft1s motion. Such comments were required to be filed no later than October 31, 2000. 

On October 31, 2000, CP&L filed a letter in which it affirmed to Carolina Utility Customers 
Association, Inc. (CUCA) and Carolina Industrial Group for Fair Utility Rates (CIGFUR II) that 
CP&L would provide them with copies of cettain reports and notifications that CP&L had previously 
agreed to provide to the Public Staff According to CP&L's letter, CUCA and CIGFUR requested 
CP&L to make this commitment in order to address some or all of their concerns regarding the new 
proposed Regulatory Condition (20a). No other party filed comments with regard to the Public 
Staff's motion. 

CONCLUSION 

After careful consideration of the Public .Staff's motion, the Commission concludes that it 
should amend the Order dated August 22, 2000, in this dockei to add the proposed new Regulatory 
Condition (203.). The Commission notes that no party filed comments in opposition to the Public 
Stall's motion or the proposed new Regulatory Condition (20a). 

IT IS, THEREFORE, ORDERED that the Order in this docket dated August 22, 2000 is 
hereby amended to include the following additional Regulatory Condition with which CP&L Energy 
is also ordered to comply: 

(20a) The loads for which CP&L is the wholesale supplier pursuant to contracts that 
are in existence and grant native load priority as of the date of the 
Commission's Order approving this merger are corisidered to be CP&Vs retail 
native load for purposes of Conditions 19 and 20, above, To the extent (a) 
CP&L appropriately gives notice of proposed future contracts (as required by 
Condition 21, below) that grant native load priority to the North Carolina 
Electric Membership Corporation (NCEMC); the North Carolina Eastern 
Municipal Power Agency (NCEMPA); the Fayetteville Public Works 
Commission; Camden, South Carolina; Waynesville, North Carolina; and/or 
French Broad Electric Membership Corporation, and (b) the Commission does 
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not affirmatively ol'der CP&L not to enter into such a contract or contracts, 
then the retail native loads of these wholesale buyers that are served pursuant 
to said future contracts between those wholesale buyers and CP&L also shall 

, be considered CP&L's retail native load for purposes·of Conditions 19 and 20, 
above. For future contracts that grant native load priority to entities other 
than the wholesale buyers listed herein for which (a) and (b) above have 
•been met, the retail native loads of those entities.shall b~ considered CP&L's 
retail-native load for purposes of Condition 20, ,abOve. . .. 

ISSUED BY ORDER OF THE COMMISSION. 
This the..filh day ofNo".ember, 2000. 

NORTH CAROLINA UTil.ITIES COMM_ISSION 
Geneva S. Thigpen, ,Chief Clerk 
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DOCKET NO. E-2, SUB 765 

BEFORE THE NORIB CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application by Carolina Power & Light Company ) 

) 
) 

ORDER APPROVING 
FUEL CHARGE 
ADJUSTMENT 

for Authority to Adjust its Electric Rates and Charges 
Pursuant to G.S. 62-133.2 and NCUC Rule RS-55,. 

HEARD: 

BEFORE: 

Tuesday, August 8, 2000, at 10:00 a.m, Commission Hearing Room 2115, 
Dobbs Building, 430 North Salisbury Street, Raleigh, North Carolina 

Commissioner Sam l. Ervin, IV, Presiding; and Commissioners William R 
Pittman and Robert V. Owens, Jr. 

APPEARANCES: 

For the Applicant: 

Len S. Anthony, Deputy General Counse~ Carolina Power & Light Company, Post 
Office Box ISSI, Raleigh, North Carolina 27602-1551 

For the Public Staff: 

Lucy E. Edmondson, Staff Attorney, Public Staff - North Carolina Utilities 
Commission, 4326 Mall Service Center, Raleigh, North Carolina 27699-4326 

For the Carolina Utility Customers Association, Inc. (CUCA): 

JamesP. West, Esq., West Law Office, P.C., Suite 1735, Two Hanover Square, 434 
Fayetteville Street Mall, Raleigh, North Carolina 27601 

For the Attorney General: 

Margaret A Force, Associate Attorney General, NC Department ofJustice, PO Box 
629, Raleigh, North Carolina 27602 

BY THE COMMISSION: Pursuant'to G.S. 62-133.2 and Commission Rule R8-SS(e), 
Carolina Power & Light Company (CP&L or Company) is required to file, at least 60 days prior to 
the first Tuesday in August of each year, an Application for a change in rates based solely on changes 
in the cost of fuel and the fuel component of purchased power. On May 31, 2000, CP&L filed a 
motion for an extension of time to file its annual Application for a change in rates based solely on the 
cost of fuet On June 2, 2000, the Commission granted the motion for extension citing a scheduling 
conflict with the original date and ordered CP&L to file its Application no later than June 9, 2000. 
On June 9, 2000, CP&L filed its Application along with the testimony and exhibits of Company 
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witness Ronald R Penny. In its Application, CP&L proposed a decrement of0.078 cents/kWh (0.081 
cents/kWh including gross receipts tax) to the-base factor of 1.276 cents/kWh approved in CP&L's 
last general rate case, Docket No. E-2, Sub 537, or a recommended fuel factor of 1.198 cents/kWh. 
In its Application, tho Company also requested an increment of 0.147 cents/kWh (0.152 cents/kWh 
including gross receipts tax) for tho Experience Modification Factor (EMF) to collect approximately 
$49.7 million of under-recovered fuel expense experienced during the period April 1, 1999 to March 
31, 2000. The Company proposed that tho EMP rider be in effect for a fixed twelve-month period. 

On Juno 15, 2000, the Commission issued its Order Scheduling Hearing, Requiring Filing of 
Testimony and Requiring Public Notice. Citing the scheduling conflict with the first Tuesday in 
August, the Commission scheduled the hearing for August 8, 2000. 

On June 14, 2000, tho Carolina Industrial Group for Fair Utility Rates II (CIGFUR II) filed 
a petition to intervene. The petition was granted by the Commission on June IS, 2000. 

On' Juno 30, 2000, Carolina Utility.Customers Association, Inc. (CUCA) filed a petition to 
intervene in the proceeding. The· Commission granted CUCA's petition on July S, 2000. The 
intervention of the Public Staff is noted pursuant to·Commission Rule Rl-19(e). 

On July 20, 2000, the Attorney General filed a notice of intervention pursuant to G.S. 62-20. 

On July 24, 2000, tho Public Staff filed affidavits and exhibits of Thomas S. Lam, Michael C. 
Maness and Randy T. Edwards. No other party filed testimony in this case. 

On August 7, 2000, the Company filed the affidavits of publication showing that public notice 
bad been given as required by Rule RB-55(f) and tho Commission's Order. 

Tho hearing was hold as scheduled on August _8, 2000. At the begiMing of the hearing the 
parties. advised the Commission that the parties had agreed to waive cross-examination ·of all 
witnesses and that tho testimony and exhibits'ofCP&L witness Ronald R Penny and tho affidavits 
of Public Staff witnesses Thomas S. Lam, Michael C. Maness and Randy T. Edwards would be 
copied into tho record as if road orally. CP&L, CIGFUR II, CUCA and tho Public Staff also advised 
the Commission that they had entered into a settlement agreement pursuant to which CP&L would 
amend its Application in this docket to write-off and forego recovery of $10 million of under
recovered fuel expense experienced during the test period and to recover the remaining balance of 
under-recovered fuel expense _associated with the test period, up to $39.7 million, in equal 
installments over a throe-year period beginning with tho 2001 fuel case, if the Commission found such 
costs to be reasonable and prudently incurred. CP&L advised tho Commission that it had filed such 
an amendment just prior to the start of the hearing. The Commission requested the filing of proposed 
orders on or before August 23, 2000. 

Based upon the Company's verified and amended Application, tho testimony and exhibits 
received into evidence at the hearing and the record as a whole, the Commission now makes the 
following 
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FINDINGS OF FACT 

I. Carolina Power & Light Company is duly organi,.ed as a public utility company under 
the laws of the State of North Carolina and is subject.to the jurisdiction of the North Carolina Utilities 
Commission. CP&L is engaged in the business of generating, transmitting, and selling electric power 
to the public in North Carolina. CP&L is lawfully before this Commission based upon its application 
filed pursuant to G.S. 62-133.2. 

2. rhe test period for purposeS'Ofthis proceeding is the twelve-man~ period which 
ended March 31, 2000. 

3. CP&L's fuel procurement and power purchasing practices were reasonable and 
prudent during the test period. 

4. The performance of CP&L's nuclear units during the test period was reasonable and 
prudent. 

5. The proper fuel factor for this proceeding is 1.198 cents/kWh. 

6. The Company's North Carolina test period jurisdictional fuel expense, adjusted to 
reflect the temporary EMF factor in effect from September 15, 2000 through September 30, 2000, 
is $49,661,065. 

7. CP&L has agreed to write-off and forego recovery of $10 million of under-recovered 
fuel cost incurred during the test period and recover the remaining under-recovered fuel cost 
detennined by the Commission to be reasonable and prudent for the test period over the three-year 
collection period established for its 2001, 2002 and 2003 fuel cost recovery cases in three equal 
annual installments. The reasonable and prudent amount to be recovered over this three-year period 
is $39,661,065. No interest will be recoverable by CP&L in connection with this deferral of fuel cost 
recovery. 

8. The effective date for rates established in this proceeding will be October I, 2000, 
except for the temporary Experience Modification Rider, which wm be effective for service rendered 
on and !lfier September 15, 2000, through September 30, 2000. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 1 

This finding of fact is essentially informational, procedural, and jurisdictional in nature and 
is not controversial. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO, 2 

G.S. 62-133.2 sets out the verified, annualized information which each electric utility is 
required to furnish to the Commission in an annual fuel charge adjustment proceeding for a historical 
twelve-month period. In Commission Rule R8-55(b), the Commission has prescn'bed the twelve 
months ending March 31 as the test period for CP&L. All profiled exlu'bits and direct testimony 
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submitted by the Company in support of its Application utilized the twelve months ended March 31, 
2000, as the test year for purposes of this proceeding. The Company made the standard adjustments 
to the test period data to reflect nonnalizations for weather, customer growth,- generation mix,- and 
SEP A and NCEMP A transactions. 

The test period proposed by the Company was not chailenged by any party and the 
Commission conch.ides that the test period appropriate for use in this proceeding is the twelve months 
ended March 31, 2000. · 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 3 

The evidence for this finding can be found in the Company's Application and the monthly fuel 
reports on file with the Commission. Commission Rule R8-52(b) requires each utility to file a Fuel 
Procurement Practice Report at least once every ten years, as well as each time the utility's fuel 
procurement practices change. In its Application, the Company indicated that the procedures relevant 
to the Company's procurement of coal, uranium and natural gas were filed in the Fuel Procurement 
Practices Report which was updated in March 2000. In addition, the Company files monthly reports 
ofits fuel costs punruant to RuleR8-52(a). These reports were filed in Docket No. E-2, Sub 742 for 
calendar year 1999. and in Docket No. E-2, Sub 762 for calendar year 2000. No party offered any 
testimony contesting the Company's fuel proCUI'ernent and power purchasing practices. 

The Commission finds and concludes that CP&L's fuel procurement and power puichasing 
practices and procedures were reasonabl~ and prudent during the test period. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 4 

The evidence supporting this finding can be found in the Company's Application and direct 
testimony and exhibits ofCP&L witness Penny and the affidavit of Public Stafl'witness Lam. 

The Company files with this Commission monthly Fuel Reports pursuant to Rule RS-52 and 
Base Load Power Plant Performance Reports pursuant to Rule RS-53. These reports were filed in 
Docket No. E-2, Sub 742 for calendar year 1999 and Docket No. E-2, Sub 762 for calendar year 
2000. Wrtness Penny testified !bat the Company met the standard for prudent operation as set forth 
in Commission Rule R8-5S(i) based upon the test year actual nuclear capacity filctor of 92.95% 
exceeding the NERC five-year average of72.79%. The Company's Boiling Water Reactors (BWRs) 
at Brunswick Units I and 2 experienced capacity factors of 90.04% and 86. 78% respectively. The 
Pressurized Water Reactor (PWRs) at Robinson and Harris experienced capacity filctors of 95. 16% 
and 99.79% respectively. Public Stsfl'witness Lam verified the Company's test year average capacity 
factor calculation. No other party offered evidence on this issue. 

BaSed on the evidence, the Commission finds and concludes that the operation of the 
Company's base load nuclear plants was reasonable and prudent during the test period. 

211 



ELECTRICITY· RATES 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 5 

The evidence supporting these findings can be found in the testimony end exluoits of Company 
witness Penny and the affidavit.of Public Staff witness Lam. 

In Penny Exhibit No. 3, the Company calculated a fuel factor of!.362 cents/kWh based on 
normalized capacity factors for its nuclear units in accordance with Commission Rule R8-55(c)(l) 
by using the five-year North American Reliability Council (NERC) Equipment Availability Report 
1994-1998 average forBWRs and PWRs. The workpapers included in Penny Exluoit No. 6 show 
kWh nonnalization for customer growth and weather at both meter and generation levels and were 
done in the same manner as past cases. Normalization adjustments were also made for SEPA 
deliveries and hydro generation. The unit prices used for coal, nuclear, internal combustion turbines, 
purchases and sales were also calculated in a manner consistent with past cases. The NERC five-year 
capacity factors for Brunswick Unit Nos. 1 and 2, both BWRs, were normalized at 67.63% and the 
capacity factors of the Robinson and Harris Units, both PWRs, were normalized at 78.24%. The 
Company's NERC normalized calculations resulted in a system nuclear capacity factor of72.79% 
using this data. 

Witness Penny explained in his filed testimony that he could not recommend tho 1.362 
cents/kWh fuel factor based on the NERC average capacity factors because the Company's nuclear 
units are expected to significantly outperfonn the NERC average during the period rates are in effect 
in this case. Also, witness Penny adjusted coal expense to better reflect anticipated coal contract 
savings during the time period that rates will be in effect. Therefore, as indicated in his testimony, 
Company witness Penny recommended adoption of a base fuel factor of 1.198 cents/kWh based on 
a projected nuclear capacity factor of 90:84% during the time period October I, 2000, through 
September 30, 2001. The computation of the 1.198 cents/kWh fuel factor is summarized below: 

Generation JJ:ge mWhs Fuel Cost 
Nuclear 25,326,801 $121,457,605 
Purchase - Cogen 1,422;800 20,706,633 
Purchase - AEP 2,013,900 23,546,200 
Purchase - Fay PWC 244,800 9,727,800 
Purchase - SEPA 189,756 0 
Purchase - Other 1,009,065 24,379,010 
Hydro 770,442 0 
Coal 31,425,225 501,791,949 
IC 464,213 31,683,629 
Sales (5,585,619) (91,045,590) 
Total Adjusted 57,281,383 $642,247,236 
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Net System Fuel Expense · 
Total Normalized kWh meter sales 
Fuel Factor ( cents/kWh) 

Fuel Cost 

$16,917,988 
20,064,043 
(1,810,087), 

. $607,075,292 
'50,668,862,266 

1.198 

After review of the Company's fuel factor proposal, Staff witness Lam recommended that the 
Commission approve CP&L's requested base fuel factor of 1.198 cents/kWh. Witness Lam stated 
in his allidavit that the proposed fuel factor based on a nuclear capacity factor of 90.84% will be more 
representative _of the operation o_fthe Co_mpany's nuclear units 'during the time period when the fuel 
factor is in effect than the NERC five-year average.of 72.79% or ,the actual test year average of 
92.95%. N,o other party produced any evidence on~ issue. 

Based on the evidence of record, the Commission detennines that-the proper fuel factor to 
adopt in this case is 1.198 cents/kWh based· 0~ a nuclear capacity factor of90.84%. This factor is 
a reduction of0,078 cents/kWh (0.081 cents/kWh with gross receipts tax) from the base fuel factor· 
of 1.276 cents/kWh approved in CP&L's last general rate case, Docket No. ·E-2, Sub 537. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 6 AND 7 

The evidence supporting these findings can be found in the testimony and exhibits of Company 1 

witness Penny and the affidavits of Public Staff witnesses Lam, Maness and Edwards. 

G.S. 62-l33.2(d) provides: 

The Commission shall incorporate in its fuel· cost determination under this subsection 
the experiericed over-recovery or unde'r-recovery of reasonable fuel expenses 
prudently incurred during the test period ... ii:J. fixing an increment or decrement 
rider. The Commission shall use deferral accounting and consecutive test periods in 
complying with this subsection, ilnd'the over-recovery or under-recovery portion of 
the increment'or decrement shall be reflected in rates for 12 months, notwithstanding 
any changes in: the base fuel cost in a general rate case ... 

Testimony and exhibits submitted by'Company witness Peony indicated that the Company 
undercollected fuel cost during the test period by $50,589,853 using the'base fuel factors approved 
by the Commission in Dockets No. E-2, Sub 722 and Sub 748. The Company reduced this amount 
by $928,788, which it expects to collect from September 15 through September 30, 2000, under a 
temporary EMF as discussed in Evidence and Conclusions for Find.ing Qf Fact No. 8. Wrtness Penny· 
requested an EMF factor of 0.147 cents/kWh (0.152 cents/kWh with gross receipts tax) to collect 
$49,661,065 of under-recovered fuel cost. Public Staff witness Edwards reviewed the Company's 
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fuel cost and EMF calculations and recommended' no adjustments to the Company's calculation of 
its fuel cost under-recovery. 

The Commission notes that recovery of fuel cost from marketer pur~hases is an important part 
of the Company's overall fuel cost. In his affidavit, Public Staff witness Maness recommended that 
the Commission approve the Stipulation reached by the Public Staff, the Attorney General, CP&L, 
Duke Power Company, and North Carolina Power regarding the proper methodology for determining 
the fuel cost associated with power purchases from the power marketers.and other suppliers (the 
Marketer Stipulation). The Marketer Stipulation was filed by CP&L with the Commission in Docket 

· No. ~2, Sub 748 and is intended by the parties to be applicable to the 1999, 2000 and 2001 fuel cost 
proceedings. The Marketer Stipulation allows a utility to use 70% of the energy cost ofa purchase 
as a proxy for the fuel cost component of power purchased from a power marketer. The proxy fuel 
costs of purchases from other sell~ that do not provide actual fuel costs are to be d_etennined using 
an appropriate ratio. · 

Public Staff witness Maness testified that he reviewed CP&L purchases from 29 power 
marketers and other suppli~rs that did not p~ovide actual fuel cost associated with the purchases. 
Based on his review of the CP&L purchases and the support data, from which the marketer ratio is 
derived per the Marketer Stipulation, witness Maness supported the use of the 70% ratio in this case. 
The use of a ratio to determine marketer fuel cost evolved with the emergence o_f an active wholesale 
bulk power market in 1996, which prompted this Commission to address the issue in the 1996 Duke 
fuel case. In its Order in Duke Power Companys 1996 fuel proceeding, ~e Commission stated~ 
"When faced with a utility's reliance upon some such form of proof [i.e., a reasonable and reliable 
proxy] in a future fuel adjustment proceeding, the considerations will be whether the proof can be 
accepted under the statute, whether the proffered information seems reasonably reliable, and whether 
or not alternative information is reasonably available. 11 Applying this standard to the evidence 
presented by witnesses Penny, Maness and Edwards, the Commission concludes that the methodology 
for determining the fuel cost component of purchases from power marketers and other suppliers as 
set forth in the Marketer Stipulation is reasonable and will be accepted in this proceeding. No party 
submitted evidence in this proceeding to suggest that the Commission's reliance on the Marketer 
Stipulation for purposes of this proceeding would be unreasonable. · 

In reaching this conclwion, the Commission recogajzes that the Marketer Stipulation was not 
signed by all parties to this proceeding. The Commission_ recognizes that such partial.settlements of 
a case are not binding on the Commission and will be received into evidence and weighed along with 
the entire record. Moreover, non-signing parties may contest the terms of the Marketer Stipulation 
in each proceeding in which it is presented. However, the Commission notes that in this proceeding 
no party presented evidence supporting any alternative methodology to the one that the Commission 
has accepted for several years. The Commission can find no good reason to depart from its long
standing approach to this issue based on the_present record. 

Therefore, the Commission concludes that the test year fuel cost, including the $49,661,065 
under-recovery experienced by CP&L during the test period is a reasonable and prudent fuel expense. 

At the beginning of the hearing in this proceeding, CP&L, CIGFUR II, CUCA and the Public 
Staff advised the Commission that they had entered into a settlement agreement regarding the proper 
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cost recovery ofCP&L's under-recovered fuel costs sssociated with the test period in this proceeding. 
These parties agreed that CP&L would amend its Application in this docket to write-off and forego 
recovery of$10 million of the under-recovered fuel expense experienced during the test period and 
recover the remairiing balance of under-recovered fuel expense, up to $39.7 million, if the 
Commission finds such costs to have been reasonably and pnidently incurred, in equal installments 
over the three-year collection period established for its 2001, 2002 and 2003' fuel cost recovery caaes 
in three equal annual installments. No interest will be recoverable by CP&L in connection with this 
deferral of fuel cost recovery. CP&L ~~ such an amendment just prior to the start of the hearing. 

This settlement agreement means that the EMF applicable to this case will be zero and that 
in CP&L'$ next three fuel cases, beginning-with the 2001 case, in addition or as an offset to any and 
all just and reasonable under-recovered or over-recovered fuel costs incurred by CP&L during the 
test periods associated with those cases, CP&L shall recover one-third of the remaining reasonable, 
and prudent under-recovered fuel costs associated with this case. 

In their filed affidavits, Public Staff witnesses Lam and Edwards indicated their approval of 
the $10 million write-off and amortization of the remaining under-recovery. 

The Commission finds the settlement agreement to be a fair and equitable means of allowing 
CP&L to recover its just, reasonable and prudent fuel costs for the test period. No party to the 
proceeding challenged in any way the reasonableness, justness or prudence of these fuel costs, nor 
did they challenge or in any way object to the settlement agreement. 

Therefore, the Commission finds and concludes that the settlement agreement entered into 
by and between CP&L, CIGFUR II, CUCA and the Public Staff should be approved and finds that 
CP&L shall be allowed to recover $39,661,065 million in equal installments over the three-year 
collection period established for its 2001, 2002 and 2003 fuel cost recovery caaes. One-third-of such 
amount is approximately $13.22 million. No interest shall be recoverable by CP&L in connection 
with this deferral of fuel cost recovery. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 8 

The evidence supporting this finding can be found in the filed testimony and exhibits of 
Company witness Penny and the affidavit of Public Staff witness Edwards. 

CP&L witness Penny asked the Commission to approve a new temporary EMF factor to run 
from September 15, 2000, through September 30, 2000. This factor is equal to the EMF factor 
approved by the Commission in CP&L's last fuel case, Docket No. E-2, Sub 748 which expires 
September 14, 2000. The approved EMF was an increment factor of 0.057 cems/kWh (0.059 
cents/kWh with gross receipts tax). Witness Penny explained the Company was asked by the 
Commission Staff to change the effective date of its future fuel cases from September 15th to October 
1st each year. Approving a temporary factor equal to the existing EMF factor will avoid two rate 
changes for the customers over a short time period. Witness Penny offset additional EMF revenues 
expected to be collected by the Company during this sixteen-day period by crediting the $928,788 
against the requested EMF in this case. 
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Public Staff witness Edwards did not disagree with the net EMF requested by the Company. 

The Commission therefore finds and concludes that a new temporary Experience Modification 
Rider should be approved to be effective for service rendered from September 15, 2000 through 
September 30, _2000. CP&L is not required to file any compliance rate schedules showing this 
temporary factor. 

IT IS, THEREFORE, ORDERED as follows: 

I. That, effective for service rendered on and after October 1, 2000, CP&L shall adjust 
the base fuel component in its North Carolina retail rates by an amount equal to a 0.078 cenW'k.Wh 
decrement (0.081 cents/kWh including gross receipts tax) from the base fuel component approved 
in Docket No. E-2, Sub 537. Said decrement shall remain in effect until chaoged by a subsequent 
Order of this Commission in a general rate case or fuel case. 

2. That CP&L shall apply temporary Experience Modification Rider No. 59.6 as 
described herein in Appendix B to reflect an.increment of 0.057 cents/kWh (0.059 cents/kWh 
including gross receipts tax) for retail rate schedules and applicable riders. The Rider is to remain in 
effect for service rendered during a sixteen-day time period beginning September 15, 2000, and 
expiring September 30, 2000. 

. 3. That CP&L shall wribH>ff and forego recovety of $10 million of under-recovered fuel 
costs associated with the test period in this proceeding and recover $39,661,065 of under-recovered 
fuel cost in equal installmeuts over the three-year collection period established for its 2001, 2002 and 
2003 fuel cost recovery cases. 

4. That CP&L shall file appropriate rate schedules and riders with the Commission in_ 
order to bnplement the fuel charge adjustment approved herein not later than seven (7) working days 
from the date of this Order. 

5. That CP&L shall notify its North Carolina retail customers of the fuel charge 
adjustments approved herein hy including the customer notice attached as Appendix A as a bill 
message to be included on bills rendered during the Company's next normal billing cycle following 
the effective date. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 29th day of August, 2000. 

NORTii CAROLINA UTILITIES COMMISSION 
Cynthia S. Trinks, Deputy Clerk 

216 



... ,_,, 

ELECTRICITY - RATES 

APPENDIX A 

CP&L BILL MESSAGE 

Tho North Carolina Utilities Commission issued an Order on August 29, 2000, after public hearings 
and review, approving a fuel charge increase of ap'proximately $29 million in the rates and charges 
paid by tho retail customers of Carolina Power & Light Company in North Carolina. The rate 
increase will be.effective for service rendered on and after October 1, 2000, and will result in a 
monthly net rate increase of 86 ceilts fcii' a typical customer"using l,000·kWh per month. 

APPENDIXB . 

Carolina Power & Light Company 
(North Carolina Only) · 

EXPERIENCE MODIFICATION RIDER NO. 59 6 

Pursuani to Docket No. E-2, Sub 765, the monthly energy rate for retail rate schedules and applicable 
rider charges include an increment of 0.059 cents per kilowatt-hour, effective for service rendered 
on and after S_optember IS, 2000, through Septenilier 30, 2000 . 

. DOCKET NO. E-22, SUB 388 

BEFORE TIIE NORTII CAROLINA UTILITIES COMMISSION 

In the Matter-of 
Application of Dominion North Carolina P0wer for 
Authority to Adjust its Electric Rates Pursuant to North 
Carolina General Statute 62-133.2 and 
North Carolina Utilities Commission Rule RS-55 

) ORDER APPROVING 
) FUEL CHARGE 
·) ADIDSTMENT 
) 

HEARD: Tuesday, November 7, 2000, al 10:00 am. in tho Commission Hosring Room, Dobbs 
Building, 430 North Salisbury Street, Raleigh, North Carolina 27603 

BEFORE: Commissioner Sam J. Ervin, IV, Presiding; and Commissioners Jo Anne Sanford and 
William R. Pittman 

APPEARANCES: 

F0r Dominion North Carolina Power: 

Robert W. ·Kaylor, 225 Hillsborough Place, Suite 480, Raleigh, North Carolina 
27603 
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.For The Using and Consuming Public: 

Antoinette R Wike, Chief Counsel, Public Staff-North Carolins Utilities Commission, 
4326 Mail Service Center, Raleigh, North Csrolins 27699-4326 

For Carolina Industrial Group for Fair Utility Rates: 

Carson Csrmichael, Bailey and Dixon, Attorneys at Law, P. 0. Box 12865, Raleigh, 
North Csrolins 27605-2865 · -. · 

For the Attorney General: 

Leonsrd G. Green, Assistant Attorney General, North Csrolins Department of Justice, 
P.O. Box 629, Raleigh, North Csrolins 27602-0629 

BY 11IB COMMISSION: G.S. 62-133.2 requires the North Carolina Utilities Commission 
to bold a hearing for each electric utility engaged in the generation and production of electric power 
by fossil or nuclesr fuel within 12 months after the last general rate case order for each utility for the 
purpose of determining whether an increment or decrement rider is required to reflect actual changes 
in the cost of fuel and the fuel component of purchased power over or under the base fuel component 
established in the last general rate case. The statute further requires that additional hesrings be held 
on an annual basis, but only one hesring for each utility may be held within 12 months of the last 
general rate case. In addition to the increment or decrement to reflect changes in the cost of fuel and 
the fuel component of purchased power, the Commission is required to incorporate in its fuel cost 
determination the experienced over-recovery orunder-recoveiy of reasonable fuel expenses prudently 
incmred during the test year. The last general rate case order for Dominion North carolina Power 
(or"the Company') was issued by the Commission on Februsry 26, 1993, in Docket No. E-22, Sub 
333. The last order approving a fuel charge adjustment for the Company was issued on December 
17, 1999, in Docket No. E-22, Sub 382. 

Dominion North Carolina Power filed its fuel charge adjustment application and supporting 
testimony and exhihits in accordance with North Csrolina Utilities Commission Rule RS-55 and G.S. 
62-133.2 on September 15, 2000. Dominion North CsrolinaPower filed testimony and exlnllits of 
the following witnesses: Charles A Stadelmeier, Supervisor - Regulatory Compliance and Glenn A 
Pierce, Regulatory Specialist - Rate Design The Company also filed information and workpapers 
required by North Carolins Utilities Commission Rule R8-55(d). · 

On September 19, 2000, the Commission issued an Order Scheduling Hearing and Requiring 
Public Notice. 

The Carolins Industrial Group for Fair Utility Rates (ClGFUR I) filed a Petition to Intervene 
on October 11, 2000, which petition was granted on October 16, 2000. 

The Attorney General filed Notice of!ntervention on October 19, 2000. 
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On October 19, 2000, the Public Staff made an oral motion requesting an extension of time 
until October 25, 2000 for the filing of direct testimony and exhibits of the Public Staff and other 
intervenors. The motion was granted by the Commission on October 20, 2000, 

On October 25, 2000, the Public Staff filed the affidavits of Thomas S. Lam, Electric 
Engineer; Michael C. Maness, Supervisor, Accounting Division, Electric Section; and Mary Ellen 
Shearon, Staff Accouotant, and a Notice of Affidavits. The Notice ·or Affidavits inilicated that the 
Public Stsfl's affidavits would be used in evidence in lieu of oral testimony in the absence of a request 
to cross examine the affiants. No par_ty ~ue_s~OO: ~e right to cross examine the Public Staff. 

On October 27, 2000, Dominion North Carolina Power filed a Notice of Affidavits, which 
indicated that the Company would enter its direct testimony into the record by affidavit at the hearing 
in the absence of an objectiori from any party. No such objection was raised by any party. 

On November 3, 2000, the Company filed its Notice of Publication of this proceeding. 

The matter came on for hearing as scheduled on Tuesday, November 7, 2000. The profiled 
direct testimony of the Company's witnesses was admitted into the record by affidavit. The affidavits 
of Public Staff witnesses Lam, Maness and Shearon and the exlnoits of all of the witnesses were also 
admitted into evidence. 

Based upon the foregoing, the profiled testimony and affidavits of Company witnesses 
Stadelmeier and Pierce and Public Staff witnesses Lam, Maness and Shearon, and the entire record, 
the Commission makes the following 

FINDINGS OF FACT 

I. Dominion North Carolina Power is duly organized as a public utility operating under 
the laws of the State of North Carolina and is subject to the jurisdiction of the North Carolina Utilities 
Commission. The Company is engaged ih the business of developing, generating·, transmitting, 
distnouting, and selling electric power to the public in northeastern North Carolina. The Company 
has its principal offices and place ofbusineSs in Richmond, Vrrginia. 

2. The test period for purposes of this proceeding is the twelve months ended 
]une 30, 2000. 

3. The Company's fuel and power purchasing practices during the test period were 
reasonable and prudent. 

4. The fuel proceeding l~~I period per hook system sales are 71,546,481 MWh. 

5. The fuel proceeding test period per book system generation is 75,969,466 MWh, 
which includes various generation as follows: 
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Coal 
Combustion Turbine 
Heavy Oil 
Natural Gas 
Nuclear 
Hydro 
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Pumped Storage (Pumping) 
Power Transactions 

NUG 
Other 
Sales for Resale 

MW!! 

34,250,532 
2,610,821 
2,152,137 

-0-
27,937,515 

3,271,204 
(3,382,262) 

3,128,696 
9,132,092 
(3,131,269) 

6. The normalized system nuclear capacity factor which is appropriate for use in this 
proceeding is 89,02%, which ·is the estimated nuclear capacity factor for the rate year ending 
December 31, 2001. 

7. The increase to system test period sales of2,468,886 MWh results from an increase 
of276,13l MWh associated with customer growth, 1,433,433 MWh of additional customer usage, 
anincreaseof778,841 MWhassociated withweathernormalm,tion, and a decrease of 19,519 MWh 
from the restatement ofnon-jurisdictional ODEC sales from production level to sales level added to 
fuel test period per book system sales of71,546,481 MWb. 

8. The adjusted test period system generation for use in this proceeding is 78,590,404 
MWb, which includes various generation as follows: 

Coal 
Combustion Turbine 
Heavy Oil 
Natural Gas 
Nuclear 
Hydro 
Pumped Storage (Pumping) 
Power Transactions 

NUG 
Other 
Sales for Resale 

36,968,470 
2,818,015 
2,322,916 

-0-
26,489,578 
3,271,204 
(3,382,262) 

3,376,981 
9,856,772 
(3,131,269) 

9. The appropriate fuel prices for use in this proceeding are as follows: 

A. The coal fuel price is $13.44/MWh. 
B. The nuclear fuel price is $4.29/MWh. 
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C. The heavy oil fuel price is $36.73/MWh. 
D. The natural gas price is $ 0 IMWh. 
E. The internal combustion turbine fuel price is $50.05/MWh. 
F. The fuel price for other power transactions is $11.06/MWh. 
G. Hydro, pumped· storage, and DOD'-Utility gerieratjon (NUG) have a zero 

. fuel price. 

10. The adjusted system fuel expense for the July I, 1999; to June 30, 2000 test period 
for use in this proceeding is $842,294,969. 

11. The appropriate fuel cost rider (Rider A) for this proceeding is an increment -of 
.047¢/kWh, excluding gross receipts tax, or a .049¢/kWh increment, including gross receipts tax. 

12. The Company's North Carolina test period jurisdictional fuel expense under-collection 
as filed is $1,076,092. The adjusted North Carolina jurisdictional test year sales are 3,369,633 MWh. 

13. The total jurisdictional fuel expense under-collection which is appropriate for tise in 
establishing the experience modification factor (EMF) in this proceeding is $1,017,927. 

14. The appropriate EMF (Rider B) for this proceeding is an increment of .030¢/kWh, 
excluding gross receipts tax, or a .031 ¢/kWh increment. including gross receipts tax. 

15. The final fuel factor is 1.207¢/kWh, including gross receipts tax. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 1 

This finding of fact is essentially informational, procedural, and jurisdictional in nature and 
is not controverted. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 2 

G;S. 62-133.2(c) sets out the verified, annualized information which each electric utility is 
required to furnish to the Commission in an annual fuel charge adjustment proceeding for an historical 
12-month test period. In Nortli Carolina Utilities Commission Rule R8,55(b), the Commission has 
prescnbed the 12 months ending June 30 as the test period for Dominion North Carolina Power. The 
Company's filing on September 15, 2000, was based on the 12 months ended June 30, 2000. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 3 

Commission Rule R8-52(b) requires each utility to file a Fuel Procurement Practices 
Report at least once every ten yeara, plus each time the utility's fuel procurement practices change. 
Procedures related to Dominion North Carolitla:Power's procurement Of fossil and nuclear fuels were 
filed in Docket No. E-22, Sub 335, on April 2, 1993. In addition, the Company files monthly reports 
ofits fuel costs pursuant to Commission Rule R8-52(a). 
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No pany offered or elicited any testimony contesting the Company's fuel procurement and 
power purchasing practices. In the absence of any evidence to the contrary, the Com.mission 
concludes these practices were reasonable and prudent during the test period. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 4-6 

Company witnesses Pierce and Stadelmeier testified with regard to the July 1, 1999 to June 
30, 2000 te.st period sales, test period generation, and normalized nuclear capacity factor. Company 
witnesses Pierce and Stadelmeier testified that the test period levels of sales and generation were 
71,446,181 MWh and 75,969,466 MWh, respectively. The test period per book system generation 
includes various generation as follows: 

Coal 
Combustion Turbine 
Heavy Oil 
Natural Gas 
Nuclear 
Hydro 
Pumped Storage (Pumping) 
Power Transactions (Net) 

NUG 
Other 
Sales for Resale 

34,250,532 
2,610,821 
2,152,137 

-0-
27,937,515 
3,271,204 
(3,382,262) 

3,128,696 
9,132,092 
(3,131,269) 

The 34,250,532 MWh of per book system coal generation includes 3,269,637 MWh of ODEC 
generation and a small amount of natural and refinery gas. The 27,937,515 MWh of per book system 
nuclear generation includes_ 1,673,035 MWh ofODEC generation. 

Upon review of the Company's filing, Public Staff witness' Shearon discovered an error in 
Dominion North Carolina Power's calculation of May 2000 system kWh sales. The system level of 
kWh sales was understated. Witness Shearon also discovered a discrepancy between Company 
witness Pierce's Schedule 3 and Rule R8-5S(d)(l) Schedule 1. The Company agreed with these 
adjustments, and, after the necessary adjustments were made, total per books system MWh sales were 
increased to 71,546,481 MWh. · 

Company witness Stadelmeier testified that the Company achieved a system nuclear capacity 
factor of93.8% for the July 1, 1999 to June 30, 2000 test period. Witness Stadelmeier normalized 
the system nuclear capacity factor to a level of 89.02%, which is the estimated nuclear capacity factor 
for the rate year ending December 31, 2001. Witness Lam agreed that the nuclear capacity factor of 
93.8% as achieved by the Company should be normalized to 89.02% as proposed by the Company. 
No other party offered or elicited testimony on the normalized nuclear capacity factor. In the absence 
of evidence to the contrary, the Commission concludes that the July 11 1999 .to June 30, 2000 test 
period levels of sales and generation, as adjusted by Public Staff witness Shearon, are reasonable and 
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appropriatEli for use in this proceeding. The Commission further concludes that the 89.02% 
normalized system nuclear capacity factor is reasonable and appropriate for use in this proceeding. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 7 

The evidence supporting this finding of fact is found in the testimony and exhibits of Company 
witness Pierce. 

Wrtness Pierce testified thai consistent with Commission Rule R8-SS(d)(2), the Company's 
system sales data for the 12-month period encling June 30, 2000 were adjusted by jurisdiction for 
weather normalization, customer growth, and. increased usage. Witness Pierce adjusted total 
Company sales by 2,468,886 MWh. This adjustment is the sum of adjustments for customer growth, 
increased usage, andweathernormaliz.ation of276,131 MWb, 1,433,433 MWh and 778,841 MWb, 
respectively, and an adjustment of(l9,519) MWh from the restatement of non-jurisdictional ODEC 
sales from production level to sales level. The Public Staff reviewed and accepted these adjustments. 

Based on the foregoing evidence, the Commission concludes that the adjustments due to 
customer growth, increased usage, 8Dd weather normalization of276,131 MWh, 1,433,433 MWh, 
and 778,841 MWb, respectively, and an adjustment of (19,519) MWh from restatement of 
non-jurisdictional ODEC sales from production level to sales level are reasonable and appropriate 
adjustments for use in this proceeding. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 8 

Company witness Pierce presented an adjustment to per book MWh generation for the 
12-month period ended June 30, 2000, due to weather normalization, ctistomer growth, and 
increased usage of2,620,883 MWb, to arrive at witness Stadelmeier's adjusted generation level of 
78,590,404 MWh. Witness Lam reviewed ·and accepted witness Pierce's adjustment to per book 
MWh generation for the 12-month period ended June 30, 2000, due to weather normalization,. 

· customer growth and increased usage. Witness Lam also accepted witness Stadetmeier's adjusted 
generation level of78,590.404 MWh which includes various generation as follows: 

Coal 
Combustion Turbine 
Heavy Oil 
Natural Gas 
Nuclear 
Hydro 
Pumped Storage (Pumping) 
Power Transactions 

NUG 
Other 
Sales for Resale 
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34,968,470 
2,818,015 
2,322,916 

-0-
26,489,578 
3,271,204 
(3,382,262) 

3,376,981 
9,856,772 
(3,131,269) 
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The 36,968,470 MWh of adjusted test period coal generation includes 3,465,815 MWh of 
ODEC generation. The 26.489,S78 MWh of adjusted test period nuclear generation includes 
1,623,645 MWh ofODEC generation. 

Based on the foregoing evidence and with no other evidence to the contrary, the Commission 
concludes that the 1J,djustment of 2,620,883 MWh is reasonable and appropriate for use in this 
proceeding, and that the resultant adjusted fuel generation level of78,590,404 MWh is reasonable 
and appropriate for use in this proceedin~. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 9-11 

The evidence supporting these findings of fact is found in the testimony and exhibits of 
Company witnesses Stadelmeier and Pierce·and the affidavit of Public Staff witness Lam. 

Wttness Stadelmeier testified that the Company's proposed fuel factor is based on June 2000 
fuel prices as follows: (!) coal price of$13.44/MWh; (2) nuclear fuel price of $4.29/MWh; (3) heavy 
oil price of$36.73/MWh; (4) natural gas price of$ 0/MWh; (5) internal combustion turbine price of 

. $50.05/MWh; (6) other power transactions.price of $11.06/MWh; and (7) hydro, pumped storage, 
and nonputility generation at a zero fuel price. Witness Lam accepted witness Stadelemeier's fuel 
prices. 

In the absence of any evidence to the contrary, the Commission concludes that the fuel prices 
recommended by Company witness Stade1meier and accepted by Public Staff witness Lam are 
reasonab1e and appropriate for use in this proceeding. 

Compaoy witness· Stadelmeier testified that he calculated the level of normalized fuel 
expenses by multiplying the normalized generation amounts for the Compaoy's generating units by 
actual June 2000 fuel prices. The level oftest year normalized fuel expense.resulting from this 
calculation is $842,294,969. The Public Staff accepted this level oftest year normalized fuel expense. 

Public Staff witness Lam calculated a proposed fuel factor for the twelve months ended 
December 31, 2001 by dividing the normalized fuel expense of $842,294,969 by the adjusted level 
oftest year system MWh sales (74,015,367 MWh). This calculation results in a proposed fuel factor 
of 1.138 cents per kWh (excluding gross receipts tax), as set forth on Lam Exlubit I. The Company 
accepted witne·ss Lam's ca1culation. When this fue1 factor is reduced by the base fuel component 
approved in the Company's most recent general rate case (I.091 cents per kWh), the procedure 
demonstrated on Exhibit No. GAP-I, Schedule 3, the resulting fuel cost Rider Ais .047 cents per 
kWh (excluding gross receipts tax) and .049 cents per kWh (including gross receipts tax). 

The Commission concludes that adjusted fuel test period expenses of $842,294,969 and the 
fuel cost rider (Rider A) increment of .047¢/kWh, excluding gross receipts tax, or a .049¢/kWh 
increment. including gross receipts tax, are reasonable and appropriate for use in this proceeding. 
No party opposed this calculation. 
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 12-14 

The evidence supporting these findings of fact is contained in the testimony and exhibits of 
Company witnesses Stadelmeier and Pierce and the affidavits of Public Staff witnesses Lam, Maness 
and· Shearon. 

G.S. 62-133'2(d) requires the Commission to "incorporate in its fuel cost determination under 
this subsection· the experienced :over-~ecovery or under-recovery ·of reasonable fuel expenses 
prudently incurred d_uring the test period ... in fixing an increment. Or decrement rider. The, 
Commission shall use deferral accounting, and consecutive test periods, in complying with this 
subsection, and the over.:.recovery or under-recovery portion of the increment or-decrement shall be 
reflected in rates for 12 months, nOtwithst!l,Ilding any changes in the base fuel cost in a general rate 
case." · Further, Rule R8-55(c)(5) provides: ''Pursuant to G.S. 62-130(e), any over-collection of 
reasonable and prudently incurred fuel costs to be refunded to a utility's customers through operation 
of the EMF rider shall include an amount of interest, at such rates as the Commission detennines to 
be jllst and reasonable, not to exceed the maximum statutory rate." 

Company witness Stadelmeier testified tliat the Company under-collected its fuel expense by 
$1,076,092 during"the test year ending June" 30, 2000. Company witness Pierce testified ,that the -
adjusted North Carolina jurisdictional fuel clause test.year sales are 3,369,633 MWh. Upon review 
of the Company's filing, Public Staff'witness -Shearon discovered an error in Dominion North 
Carolina Power's calculation Of its North Carolina retail fuel under-collection, After making the 
necessary adjustments, the Public Staff recommended a retail fuel under-collection of $1,017,927, 
and an EMF increment of.030¢/kWh (excluding gross receipts tax) and .031 ¢/kWh (including gross 
receipts tax), calculated by dividing the adjusted' under-collection by adjusted North Carolina 
jurisdictional MWh sales. Dominion North Carolina Power has agreed to this adjustment. 

1n his affidavit, Public Staff witness Maness recommended that the Commission adopt, fur 
purposes of this proceeding, the 1999 Stipulation reached by the PubfoStafl; the Attorney General, 
Carolina Power & Light Company (CP&L), Dulce Power Company (Duke); and Dominion North 
Carolina Power regarding the proper methodology for determining the·fuel cost associated with 
power J]Urchases from power marketeiS and other suppliers (the Marketer Stipulation). The 
Marketer Stipulation was filed by CP&L with the Commission on June 4, 1999, in Docket No. E-2, 
Sub 748, and is intended by the parties to be applicable to the 1999; 2000, and 2001 fuel cost 
proceedings. The Marketer Stipulation genenµly provides that for purc~seS from power marketers, 
the utility shall assume that the fuel cost component of the purchase equals 70% of the energy portion 
of the purchase price (subject to adjustment if the ratio; as_ measured by the utilities' own off-system 
sales, falls outside,·the range of 63% to 77%). For purchases from other sellers that do not provide 
actual fuel costs, the fuel cost component Shall be determined using an appropriate ratio. 

Public Staff witness Maness testified that during the test year, Dominion North Carolina 
Power purchased power from a large number of power marketers,.as well as from other·suppliers 
who did not provide actual fuel costs. N.C.G.S. 62-133.2 requires that purchased power-related 
costs recovered through fuel proceedings consist of only the fuel cost component of those purchases. 
However, in its Order in Duke Power Company's 1996 fuel proceeding, the Commission stated that 
whether a proxy for actual fuel costs associated with these ly])es of purchases would be acceptable 
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in a future fuel proceeding would depend on, "whether the proof can be accepted under the statute, 
whether the proffered information seems reasonably reliable, and whether or not alternative 
information is reasonably available.11 

AB a result of that Order, the Public Staff, Duk:e1 CP&L, Dominion North Carolina Power, 
and the Attorney General entered into a stipulation in 1997 regarding the proper methodology for 
detennining the fuel cost associated with power purchased from power mai-keters and other suppliers, 
and this methodology was accepted as ;reasonable by the Commission in each of the utilities' fuel 
proceedings in 1997 and 1998. · 

Upon expiration of the initial stipulation, the Public Staff performed an analysis of the fuel 
component of the utilities' oft:.system·sales based on the Monthly Fuel Reports for the twelve months 
ended October 31, 1998. This analysis, which was similar to the analysis the Public Staff perfonned 
in connection· with the initial Stipulation, became the basis for the 70% ratio used in the current 
Marketer Stipulation. The methodology used for the Marketer Stipulation (and thus the 70% ratio) 
has been accepted by the Commission as reasonable in the 1999 CP&L and NC Power fuel 
proceedings, and in the 2000 Duke and CP&L fuel proceedings. 

Mr. Maness testified that the Public Staff continues to con~ider it reasonable to use the 
utilities' off-system sales as a basis for determining the proxy fuel cost as described in the 1996 Dulce 
Order. Because the sales made by.marketers and other suppliers utilize the same types of generation 
resources that the utilities use to make their sales, the Public Staff believes that it is reasonable to 
assume for purposes of these proceedings thafthe fuel-to-energy cost ratio inherent in the purchases 
made by the utilities. is similar to the ratio exhibited by the utilities' sales. Additionally, the 
information used by the Public Staff to determine the. off-system sales fuel ratio was derived from the 
Monthly Fuel Reports filed with the Commission, and, in the opinion of the Public Stall; is reasonably 
reliable. Finally, the Public Staff is unaware of any alternative infonnation currently available 
concerning the fuel cost component of marketers' sales made to utiliti~s. Therefore, the Public Staff 
believes that the methodology underlying the Stipulation meets the criteria set forth in the 1996 Duke 
Order. Consequently, Mr. Maness recommended that the Commission adopt the Marketer Stipulation 
filed in Docket No. E-2, Sub 748, for purposes of this proceeding. Mr. Maness also testified that, 
with the exception of certain limited and ·immaterial instances, Dominion North Catalina Power 
calculated its -purchased power fuel costs in this proceeding in accordance with the Marketer 
Stipulation. 

Mr. Maness testified that in order to determine whether an update to the 70% ratio should 
be pursued due to the utilities' off-system sales ratio falling outside of the 63%-77% range, the Public 
Staff earlier this year performed another review of the utilities' off-system sales for the twelve months 
ended December 31, 1999. As a result of this review, the Public Staff concluded that the 70% ratio 
continued to be reasonable under the tenns of the Marketer Stipulation. Therefore, Mr. Maness 
supported the·continued use of the 70% ratio in this proceeding. 

Applying the standard set forth in the 1996 Dulce fuel case Order to the evidence presented 
in this proceeding by witnesses Stadelmeier and Maness, the Commission concludes that the 
methodology for determining the fuel cost component of purchases from marketers and certain other 
suppliers as set forth in the Marketer Stipulation, as well as the continued use of the 70% ratio 
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pursuant to its terms, is reasonable·and will be accepted for purposes ofthis,proceeding. Since it is 
uncontested that Dominion North Carolina Power applied the tenns of the Marketer Stipulation to 
its test year purchased powe_r costs in a reasonable manner, the Commission also concludes that the 
purchased power fuel costs so calculated are.reasonabl~ for purposes of this-proceeding. 

In reaching this conclusion. the Commission recognizes that the Marketer Stiplllation Was 
not signed by allparties to this proceeding. The Commission recognizes that such partial settlements 
ofa case are not binding on the ComIIµ~sion and will be received into,evidence and weighed'along 
with the entire record. MoreOver, non-signing paiiies may contest the·temtil of such settlements in 
each proceeding in which they are presented. However, the Commission notes that in this proceeding 
no party presented evidence supporting any alternative to the methodology that the Commission has 
accepted for several years. The Commission can find no good reason to depart from this approach 
to this issue based on the record in this proceeding. · 

Based on the evidence, the Commission concludes that a fuel'revenue under-COllection of 
$1,0_17,927 is appropriate for use in this proceeding and should.be collected from ~stomers over a 
12-month period. This increment should· be in the form of a separate EMF-Rider B. 

. The $1,017;927 under-collected fuel revenue is divided by the adjusted North Carolina 
jurisdictional sales of 3,369,633 mWh to arrive at the proposed EMF increment Of .030¢/k:Wh, 
excluding gross receipts tax, or a .031¢/kWh incremeot, includiog gross receipts tax. This reflects 
the EMF-Rider B increment proposed by Company witoess Pierce, as modified by Public Staff 
witnesses Shearon an_d Lam. The Commission concludes that, there being no controversy, the 
proposed EMF increment of .030¢/kWh, excludiog gross receipts tax, and .030¢/kWh, includiog 
gross receipts tax, is reasonable and appropriate for use in this proceeding, shall become effective on 
January I, 2001, and shall expire one year from that date. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 15 

The evidence supporting this fiµding of fact is cumulative and is contained in the testimony 
and exlnliits of Company witnesses Stadelmeier and Pierce, and the allidavits of Public Staff witnesses 
Shearon and Lam. 

Based upon our prior findings in this proceeding, the Commission finds that the final net fuel 
factor, includiog gross receipts tax, approved for use in this case is 1.207¢/kWh. 
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The fuel factor is determined as follows: 

Normalized System Fuel Expense 
System kWh Sales at Sales Level 
Test Year North Carolina Retail Fuel 
Underrecovery 
North Carolina Retail kWh Sales at, Sales Level 
Base· Fuel Component Approved in 

Docket No. E-2, Sub 333 (¢/kWh) 
Gross Receipts Tax Factor 

Fuel.Cost Rider A ( excluding gross receipts tax) = 

$842,294,969 
74,015,367,356 

$1,017,927 
3,369,632,529 

1.091 
1.03327 

[($842,294,969 x 100) / 74,015,367,356]- 1.091 = .047¢/kWh 

Fuel Cost Rider A (mcluding gross receipts tax) = 
.047 ¢/kWh x 1.03327 = .049¢/kWh 

Fuel Cost Rider B ( excluding gross receipts tax) = 
($1,017,927 x 100) /3,369,632,529 = .030¢/kWh 

Fuel Cost Rider B (including gross receipts tax) = 
.030 ¢/kWhx 1.03327= .031¢/kWh 

Base Fuel Factor (¢/kWh) 
Fuel Cost Rider A (¢/kWh) 
EMF/Rider B (¢/kWh) 
FINAL FUEL FACTOR (¢/kWh) 

Effective 1/1/2001 
(Including Gross Receipts Tax) 

1.127 
.049 
.031 

1.207 

IT IS, THEREFORE, ORDERED as follows: 

1. That effective beginning with usage on and after January 1, 2001, Dominion North 
Carolina-Power shall adjust the base fuel .cor,iponent in its North Carolina retail rates approved in 
Docket No. E022, Subs 333 and 335, by an increment (Rider A) of .047¢/kWb, excluding gross 
receipts tax, or .049¢/kWh, including gross receipts tax; 

2. That an EMF Rider increment (Rider B) of .030¢/kWb, excluding gross receipts tax, or 
.031¢/kWh, including gross receipts tax, shall be instituted and remain in effect for usage from 
January 1, 2001 until-December 31, 2001; 

3. That Dominion North Carolina Power shall file appropriate rate schedules and riders with 
the Commission in order to implement the fuel charge adjustments approved herein not later than five 
(5) working days from the date of receipt of this Order; and 
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4. That Dominion North Carolina Power shall notify iis North Carolina retail customers o( 
the rate adjustments approved in this proceeding by including the Notice to Custo~ers of Rate 
Increase attached to this Order as Appendix A as a bill insert with customer bills rendered,during the 
next regularly scheduled billing cycle. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 13th day of December, 2000. 

• NORTII CAROLINA UT!LlTIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

jel20500.01 

STATE OF NORTII CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. E-22, SUB 388 

BEFORE THE NORTII CAROLINA UTILITIES COMMISSION 

In the Matter of 

APPENDIX A 

Application of Dominion North Carolina 
Power for Authority to Adjust its Electric 
Rates Pursuant to North Carolina General 
Statute 62.133.2 and North Carolina 
Utilities Commission Rule R8s55 

) 
) 
) 
) 
) 

NOTICE TO CUSTOMERS 
OF RATE INCREASE 

NOTICE IS HEREBY GIVEN that the North Carolina Utilities Commission entered an 
Order in this docket on December 13, 2000, after public hearings. appI'_oving an $3,369,633 increase 
in the annual rates-and charges paid by the retail customers of Dominion North Carolina Power in 
North Carolina. The rate increase will be effective for usage on and after Janua,y 1, 2001. The rate 
increase was ordered by the Commission afler a review of Dominion North Carolina Power's fuel 
expenses during the 12-month test period ended June 30, 2000, and represents changes experienced 
by the Company with respect to its reasonable costs of fuel and the fuel component of purchased 
power. 

For a typical residential customer using 1,000 kWh per month, the-Commission's Order will 
result in a net rate.increase of approximately $1.00 per month from the previously effective rates. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 13th_ day ofDecember, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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DOCKET NO. E-7, SUB 661 

BEFORE THE NORTII CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application of Duke Power, a Division of Duke Energy 
Corporation, Pursuant to G.S. 62-133.2andNCUC 
Rule R8-55 Relating to Fuel Charge Adjustments for 
Electric Utilities - 2000 · 

) ORDER APPROVING 
) FUEL CHARGE 
) ADWSTMENT 
) 

HEARD: Wednesday, May 10, 2000, at 10:00 a.m. in the Commission Hearing Room; Dobbs. 
Building, 430 North Salisbury Street, Raleigh, North-Carolina 

BEFORE: Commissioner Sam J. Ervin IV, Presiding; Commissioners Ralph A. Hunt and Robert 
V. Owens, Jr. 

APPEARANCES: 

For Puke Power: 

and 

Lara S. Nichols, Senior Counsel, Duke Power, Post Office Box 1244, Charlotte, 
North Carolina 28201-1244 

Robert W. Kaylor, Law Office of Robert W. Kaylor, P.A., 225 Hillsborough Street, 
Suite 480, Raleigh, North Carolina 27603 

For the Public Staff: 

For the Using aod Consuming Public: 

Vickie L. Moir, Staff Attorney, Public Staff; North Carolina Utilities Commission, 
4326 Mail Service Center, Raleigh, North Carolina 27699-4326 

For Carolina Utility Customers Association, Inc.: 

James P. West, West Law Offices, P.C., Suite 1735, 434 Fayetteville Street Mal~ 
Raleigh, North Carolina 27601 

BY THE COMMISSION: On March 2, 2000, Duke Power, a division of Duke Energy 
Corporation (Duke Power, or the Company), filed an Application and accompanying testimony and 
exlnbits pursuant to G.S. 62-133.2 and Commission Rule RS-55 relating to fuel charge adjustments 
for electric utilities, 
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On March 9, 2000, the Commis~on issued eo Order Scheduling Hearing, Requiring Filing of . 
Testimony and Requiring Public Notice. On March 13, 2000, the Commission issued an Order on 
Discovery Guidelines. 

Carolina Utility Customers Association, Inc. (CUCA) filed a petition to intervene which was 
allowed. The intervention of the Public Staff is noted pursuant to Commission Rule Rl• 19(e). 

On April 26, 2000, the Public. Staff filed Affidavits of Thomas S. Lam, Electric Engineer, 
·~tectric Division, and Randy T. Edw8I'ds, Staff Accountant, ACCOunting )?,ivision. 

The Public Stall; the Attorney General, Duke Power, Carolina Power & Light (CP&L) and 
North Carolina Power (NC Power) entered into a Stipulation (Stipulation) regarding the proper 
methodology for determining the fuel cost associated with power purchases by the electric utilities 
from power marketers and certain other suppliers. The Stipulation.was filed by CP&L.on June 4, 
1999 in Docket No. E-2, Sub 748 and supersedes the similar stipulation adopted by Commission in 
Duke Power's 1997 fuel charge adjustment proceeding (Docket No. fl;. 7, Sub 598, Order issued June 
17, 1997) .. 

The case came on for hearing as ordered on May 10, 2000. Steven K. Young, Vice President, 
Rates eod Regulatory Affairs of Duke Power, presented direct testimony for the Compeoy. Randy 
T. Edward~ Staff Accountant, Accounting Divi~on and Thomas S. Lam, Electric Engineer, Electric 
Division, presented direct testimony on behalf of the Public Staff No other party presented witnesses 
and no public witnesses appeared at the heapllg. 

Based upon the Compeoy's verified Application, the testimony and exlubits received into, 
evidence at the hearing, eod the record as a whole, the Commission makes the following: 

FINDINGS OF FACT 

I. Duke Power, a division of Duke Energy Corporation, is a duly organized corporation 
existing under the laws of the State of North Carolina and is subject to the jurisdiction of the North 
Carolina Utilities Commissiori as a· public utjlity. Duke Power iS engaged in the business of 
developing, generating, transmitting, distributing, and selling electric power to the pu_blic in North 
Carolina. Duke Power is lawfully before this Commis~on based upon its' Application filed pursuant 
to G.S. 62-133.2. 

2. The test period for purposes of this proceeding is the 12 month period ended 
December31, 1999. 

3. Duke Power's fuel procurement and power purchasing practices during the test period 
were reasonable,and prudent. 

4. The test period per book system sales are 76,438,824 MWH. 

5. The test period per book system generation is 86,369,985 MWH and is categorized 
as follows: 
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Coal 
Oil and Gas 
Light Off 
Nuclear 
Hydro 
Net Pumped Storage 
Purchased Power 

ELECTRICITY· RATES 

Catawba Contract Purchases 
Catawba Interconnection Agreements 
Interchaoge 
Total Generation 

41,306,412 
662,206 

39,262,895 
984,771 
(696,275) 

2,325,793 
1,233,197 
1,208,965 

82,021 
86 369 985 

6. The nuclear capacity factor appropriate for use in-this proceeding is 85%. 

7. The adjusted test period system generation foruse in this proceeding is 85,985,222 
MWH and is categorized as follows: 

Generation Type 
Coal 
Oil and Gas 
Light Off 
Nuclear 
Hydro 
Net Pumped Storage 
Purchased ·Power 
Catawba Contract ·Purchases 
Total Generation 

Mfill: 
44,287,706 

754,009 

37,380,782 
1,848,900 
(681,995) 

2,325,793 
70027 

85 985 222. 

8. The appropriate fuel prices and fuel expenses for use in this proceeding are as foll!)ws: 

A The coal fuel price is $13.13/MWH. • 
B. The oil aod gas fuel price is $40.16/MWH. 

· C. The appropri_ate Light Off fuel expense is $3,140,000. 
D. The nuclear fuel price is $4.37/MWH. 
E. The purchased power fuel price is $16.65/MWH. 
F. The Catawba Contract Purchase fuel price is $4.36/MWH. 

9. Setting fuel costs associated with purchases from power marketers and certain other 
sellers at a level equal to 70% of the energy portion of the purchase price is reasonable for use in this 
proceeding. 

10. The adjusted test period system fuel expense for use in this proceeding is 
$739,308,000. 
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11. The proper fuel factor for this proceeding is .9709¢/kWh; excluding gross receipts tax. 

12. The Company's North Carolina test period jurisdictional fuel expense over-collection 
was $13,049,000. The pro fonna North Carolina jurisdictional sales are 51,625,145 MWH. 

13. The Company's Experience Modification Factor (EMF) is a decrement of.0253¢/kWh, 
8Xcluding gross receipts tax. 

14. Interest experises ·associated with the over-collection oftest period fuel revenues 
amount to $2,355,000, based upon a 10% annual interest rate. 

15. The EMF interest decrement is .. 0046¢/kWh, excluding gross receipts.tax. 

16. The final fuel factor is .9410¢/kWh, excluding gross receipts tax. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. I 

This finding offilct is essentially informational, procedural, lll!djurisdictional in nature and 
is not controverted. 

. EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 2· 

G.S. 62-133.2( c) sets out the verified; .annualized information which each electric utility is 
required to furnish to the Commission in an annnal fuel charge adjustment proceeding for an historical 
12-month test period. In Commission RuleR8-55(b), the Commission has prescribed the 12 months 
ending December 3_1st as the test period for Duke Power. The Company's filing was baaed on the 
12 months ended December 3 I, 1999. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 3 

Commission Rule RS-52(b) requires each electric utility to file a Fuel Procurement Practices 
Report at least once every IO years and each time the utility's fuel procurement practices change. The 
Company's updated fuel procurement practices were filed with the Commission in Docket No. E-100, 
Sub 47, in July 1994 and were in effect throughout the 12 months ended December 31, 1999. In 
addition, the C~mpany files monthly reports ofits fuel costs pursuant to Commission Rule R8-52(a). 

No party offered direct testimony contesting tlie Company's•fuel procurement and power 
purchasing practices. Based upon the fuel procurement practices report and in the absence of any 
direct testimony to the contrary, the Coµunission concludes that these practices were reasonable and 
prudent during the test period. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FAC.T NOS. 4-6 

The evidence for these findings offilct is found in the testimony of Company Witoess Young. 
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Company Witness Young testified that the test period per book system sales were 76,438,824 
MWH and test period per book system generation was 86,369,985 MWH. The test period per book 
generation is categorized as follows: 

Generation Type 

Coal 
Oil and Gas· 
Ligbt Off 
Nuclear 
Hydro 
Net Pumped Storage 
Purchased Power 
Catawba Contract Purchases 
Catawba Interconnection Agreements 

· Interchange 
rotal Generation 

41,306,412 
662,206 

39,262,895 
984,771 
(696,275) 

2,325,793 
1,233,197 
1,208,965 

82 021 
86 369 985 

Commission Rnle R8-55(c)(I) provides that capacity factors for nuclear production facilities 
will be normalized based generally on the national average for nuclear production facilities as 
reflected in the most recent North American Electric .Reliability Council's (NERC) Equipment 
Availability Report, adjusted to reflect the unique, inherent characteristic., of the utility facilities and 
any unusual events. · 

Witness Young testified that Duke Power achieved a system nuclear capacity factor of 
89.66% for the test period and that the most recent (1994-1998) NERC five-year average nuclear 
capacity factor for all pressurized water reactor units is 78.24%. However, the.Company proposed 
the use of an 85% system nuclear capacity factor to determine the fuel factor in this proceeding as 
is reflected in Wiiness Young's testimony and exhibits. Public Staff Witness Lam supported the use 
of-the 85% nuclear capacity factor proposed by the Company. In cross-examination of Witness 
Young, CUCA questioned the use of an·ss¾ nuclear capacity factor. Witness Young testified that 
the 85% capacity.factor is.based upon Duke POwer~s-historic nuclear performance, expected outages 
and refuelings necessary in the year 2000, reasonable expected performance in the year 2000 and the 
industry averages fol'· nuclear generation facility .perfonnance. No· party Offered direct testimony 
contesting the use of nuclear capacity factor of85% in this proceeding. Th~ 85% nuclear capacity 
factor proposed by the Company and agreed:to by the Public Staff is significantly higher and would 
result in a lower fuel charge than the applicable NERC five-year average capacity factor of78.24%. 

In its Brief, CUCA advocates the use of an 88%·nuclear capacity factor in this proceeding. 
As support, CUCA cites Duke's achieved system nuclear capacity factor which equaled 89.66% in 
1999 and 88%in 1998. HoWever, Duke's system nuclear capacity factor equaled 73% in 1997, 75% 
in 1996, and 88% in 1995. Further, even CUCA acknowledged that Duke's nuclear performance in 
1999 was the best Duke has ever achieved. Given the longer view of Duke's historic nuclear 
performance as well as the testimony of Witness Young cited above, the Commission rejects the 8_8% 
nuclear capacity factor recommended by CUCA for use in this proceeding. 
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CUCA also raised an issue during the cross-examination ofWrtness Young concerning Duke's 
calculation of the fuel cost associated with certain purchases of energy by Duke from the Catawba 
Joint Owners. When asked why Duke bad chosen to use the average fuel costs of Catawba Units I 
and 2, when the purchases apparently only came from Catawba Unit 2, Witness Young testified that 
the two units are similarly situated and that ~y difference is immaterial~ particularly when it has a 
true-up mechanism in place. Even CUCA's Brief represents that the difference between the average 
cost oftlie two units and the cost ofCatswba '[[nit 2 alone is only $4,000 with a nuclear capacity 
fuctor of85%. Therefore, the Commission concludes that such an apjustment would be immaterial 
based on the record in this proceeding.· · ,., · 

Based upon the agreement of the Company and the Public Staff as to the appropriate 
numbers, and the record evidence, the Commission concludes that the level of per book sales and 
generation is reasonable and appropriate for use in this proceeding. 

Based upon the requirements ofConunissionRule RB-55(c)(l), the historic and reasonably 
expected perfonnance of the Duke Power system, and the testimony of Witnesses Young and Lam, 
the Commission cOncludes that the 85% nuclear capacity factor and its associated generation .of 
37,380,782 MWH are reasonable and appropriate for determining the appropriate fuel costs in this 
proceeding. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 7 

The evidence for this finding of fact is found in the testimony of Company Witness Young. 

Witness Young made an adjustment of a negative 384,763 MWH to per book generation for 
adjustments relating to weather normalization,. customer growth, Catawba retained generation and 
line losses/Company use, based on an 85% normalized system nuclear capacity factor and, therefore; 
calculated an adjusted generation level of85,985,222 MWH. 

. Witness Lam reviewed and accepted Witness Young's adjusted generation level of 
85,985,222. No party contested the Company's adjustments for weather normalization, customer 
growth, Catawba retained generation or line losses/Company use. 

The Commission concludes, after finding a system nuclear capacity factor of 85% reasonable 
and appropriate in Finding of Fact No. 6, that the adjustment to per book system generation of a 
negative 384,763 MWH and the resulting adjusted test period generation level of 85,985,222 MWH 
are both reasonable and appropriate for use in this proceeding. Total generation is categorized as 
follows: 

Generation Type 
Coal 
Oil and Gas 
Light Off 
Nuclear 
Hydro 
Net Pumped Storage 

235 

MMI 
44,287,706 

754,009 

37,380,782 
1,848,900 
(681,995) 
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Purchased Power 
Catawba Contract Purchases 
Total Generation 

2,325,793 
70 027 

85 985 222 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 8 

The evidence for these findings of fact is found in the testimony and exhibits of Company 
Witness Young and tho testimony bf Public Staff witnesses Lam and Edwards. 

Wrtness Young recommended fuel prices as follows: (1) coal price of$13.13/MWH; (2) oil 
and gas price of$40.16/MWH; (3) light off fuel expense of$3,140,000; (4) nuclear fuel price of 
$4.37/MWH; (5) purchased power fuel price of$16.65/MWH; aod (6) Catawba contract purchase 
fuel price of$4.36/MWH. 

CUCA questioned Witness Young about tho inclusion of the Department ofEnorgy (DOE) 
assessment for decontamination and decommissioning of uranium enrichment facilities and the nuclear 
fuel disposal cost paid to DOE in tho Company's cost of nuclear fuel. The Commission, in Docket 
No. P,.7, Sub 408 (October 31, 1986), ordered that tho nuclear fuel disposal costs should be included 
in fuel cost for fuel charge adjustment proceedings held pursuant to G.S. 62-133.2. The Federal 
Energy Regulatory Commission (FERC), in Docket No. RM 93-18-000, Order No. 557 (September 
24, 1993), issued a final rule with respect to accounting aod ratemaking treatment of special 
assessments under the Atomic Energy Act in which it ruled that the DOE assessment at issue here 
constitutes fuel cost 18 C.F .R. Part 35. As a result, the Commission concludes that the nuclear fuel 
disposal costs at issue constitute fuel costs for purposes of this proceeding. 

Based upon the agreement between the Company and the Public Staff as to the appropriate 
prices and the evidence in the record, the Commission concludes that these prices are reasonable ahd 
appropriate for use in this proceeding. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO, 9 

The evidence supporting this finding of fact is fouod in the testimony aod e,dubits of Public 
Staff witness Edwards aod Company witness Young. Mr. Edwards testified lhar during the test year 
Duke Power purchased power from 28 marketers and other suppliers that did not provide it with the 
actual fuel costs associated with those purchases. To address this situation, Mr. Edwards 
recommended tbat the Commission adopt the Stipulation reached by the Public Sta!!; the Attorney 
General, Duke Power, CP&L, and NC Power regarding the proper methodology for determining the 
fuel cost associated with purchases from power marketers and other suppliers. CP&L filed the 
Stipulation with the Commission on June 4, 1999, in Docket No. E-2, Sub 748. The Stipulation, 
which was filed as Edwards Exhibit II in Ibis proceeding, is intended by the parties to be applicable 
to tho 1999, 2000, and 2001 fuel cost proceedings. The Stipulation generally provides that for 
purchases from power marketers, the utility shall assume that the fuel cost component of the purchase 
equals 700/o of the energy portion of the purchase price. For purchases from other sellers that do not 
provide actual costs, the fuel cost component shall be determined using an appropriate ratio. 
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Mr. Edwards testified that in its Order in Duke Power's 1996 fuel proceeding, the 
Commis.sion stated that whether a proxy for actual fuel costs associated with these types of purchases 
would be acceptable in a future fuel proceeding would depend on "whethe, the proof can be accepted 
under the statute, whether the proffered information seems reasonilbly reliable, and whether or not 
alternative information is reasonably available." As a result of this Order, the Public Stafl;,Duke 
Power, CP&L, NC Power, and the Attorney General entered into a stipulation in 1997 regarding the 
proper methodology for determining the fuel cost associated with poWer purchased from power 
marketers and other suppliers. The methodology adopted by the parties used the three utilities' own 
off-system sales as the basis for detemunirl:g·a pr6xy for the fuel costs associated with applicable 
purchases. This methodology was accepted as' reasonable by the Commission in each of the utilities' 
fuel proceedings in 1997 and 1998. 

Mr. Edwards testified that upon the expiration of the 1997-1998 stipulation, the Public Staff 
analyzed the fuel component of the utilities' off-system sales set forth in the Monthly Fuel Reports 
fur the twelve months ended October 31, 1998. This analysis, which was similar to that performed 
by the Public Staffiri connection mth the earlier stipulation, became the basis fur the 70% ratio used 
in the 1999-2001 Stipulation. The methodology used for the 1999-2001 Stipulation (and thus the 
70% ratio) has already been accepted by the Commission as reasonable in the 1999 CP&L and NC 
Power fuel proceedings. Additionally, although the 1999-2001 Stipulation had not yet been finalized 
al the time of Duke Power's 1999 fuel proceeding, the underlying analysis was the basis for the Public 
Staff's recommendation, which was accepted by the Commission, that a 70% ratio be applied to the 
appropriate purchases in that case. Thus, in each fuel case since the beginning of 1997, the 
Commission has accepted as reason$1e, under the criteria set forth in the 1996-Duk:e Power case, 
the use of the utilities' off-system sales to detennine a fuel cost proxy for applicable purchases. 

Mr. Edwards stated that the Public Staff continues to consider it reasonable to use the 
utilities' off-system sales as a basis for the proxy fuel cost described above, because the sales made 
by marketers' and other suppliers utilize the same types of generation resources that the utilities use 
to make their sales. Mr. Edwards also stated that the Public Staff is unaware of any alternative 
infonnation currently available concerning the fuel cost component of marketers' sales made to 
utilities. Therefore, the Public Staff recommended that the Commission adopt the 1999-2001 
Stipulation for purposes of this proceeding. Duke Power witness Young testified that the Company's 
fuel costs were calculated in this proceeding pursuant to the terms of the 1999-2001 Stipulation. 

The Commission concludes that the methodology underlying the Stipulation, the use of the 
utilities' own off-system sales to determine the proxy fuel cost for prirchases from entities that do not 
provide actual fuel costs, is reasonable and satisfies the requirements set forth in the 1996 Duke 
Power fuel case order for purposes of this proceeding. First, the results of applying the methodology 
can be accepted under G.S. 62-133.2. As the Public Staff has testified, the sales made by marketers 
and other relevant supflliers are sourced from the same types of generation resources that the utilities 
regulated by this Commission use to make their sales. The COmmission thus finds it reasonable to 
assume that the fuel-to-energy cost ratio exhibit~ by the utilities' sales is similar to the ratio inherent 
in the sales made to Duke Power from the same types of generating resources. Second, the 
Commission concludes that the infonnation used by the parties to derive the fuel ratio is a reasonably 
reliable method for ascertaining fuel costs for purposes of this proceeding. According to the Public 
Staff's testimouy, this data was derived from the Monthly Fuel Reports filed by the utilities with the 
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Commission, which are public reports taken from the utilities' financial records and are subject to 
Commission review. Third, the methodology is supported by both the Public Staff and the Attorney 
General, on the one hand, and by the three utilities subject to the fuel clause statute, on the other, 
parties .who repreSent different and so_metimes adversarial interests. Finally, no party to this 
proceeding has presented evidence of any alternative infonnation available concerning the fuel cost 
component of purchases made from power marketers or other relevant sellers of power to Duke 
Power even though such transactions clearly involve the incurrence of fuel ·costs. The fact that the 
number is an estimate does not preclude its use. Similarly, the fact that the percentages differ from 
company to company does not show the use cif the prOxy to be inappropriate and instead justifies the 
use of information from multiple sources. Therefore, the Commission concludes that the · 
methodology underlying the 1999-2001 Stipulation meets the criteria set furtb in the 1996 Dulre 
Power fuel case Order, and is reasonable for purposes of this proceeding as the methOd of 

· determining the proxy fuel cost. 

In reaching this conclusion, the Commission recognizes that the Stipulation was not signed 
by all parties to this proceeding. The Commission recognizes that such partial settlements of a case 
are not binding on the Commission and will be received into evidence and weighed along with the 
entire record. Moreover, non-signing parties may contest the tenns of the Stipulation in each 
proceeding in which it is presented. However, the Commission notes that in this proceeding no party 
presented evidence supporting any alternative methodology to the one that the Cdmmission has 
accepted for several years. The Commission can find no good reason to depart from its long-standing 
approach to this issue based on the present record. In addition. as recognized by the Commission in 
the past, use of the Stipulation resolves uncertainty Dulre Power and other electric utilities would face 
regarding the future recovery of fuel costs associated with otherwise economical purchases from 
power marketers that lower overall costs. 

Mr. Edwards was asked several questions on cross-examination regarding fuel ratios 
calculated using only off-system sales made by Duke Power instesd of sales made by all three utilities. 
Mr. Edwards indicated that the intent of the Stipulation is to consider all three utilities' fuel costs, 
rather than those of a specific individual company, He stated that the reason for looking at all three 
utilities together is to obtain a broader range of fuel costs. The Commission recognizes that this 
approach should give better infonnation: regarding the industry average. Duke Power's power 
purchases are not sourced by Duke Power's generation resources, nor by generation resources that 
fit exactly the same fuel profile as Duke Power's. It is reasonable to assume that Duke Power's 
purchases are instead sourced from a wide range of generation resources. Using only the system 
resources from which Duke Power makes off-system sales to determine the proxy fuel co~ for Duke 
Power's purchases would thus be an unnecessarily narrow approach to the problem when additional 
data is available to make the calculation more broad-based. Given the large number of power 
marketers and other suppliers selling power in the wholesale market (28 from which Duke Power 
purchased in the test year), the Commission agrees with the parties to the Stipulation that the 
consideration of off-system sales by all three utilities provides a more reasonable and reliable proxy 
as to the fuel cost component of purchases from a variety of suppliers. 

Given the fact that the Commission has concluded that the methodology underlying the 1999-
2001 Stipulation is reasonable for purposes of this proceeding, the question remains whether use of 
the 70% fuel ratio recommended by the Public Staff and the Company is reasooable in this particular 
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proceeding or whether a different or updated ratio should be used. Page 2 of the Stipulation states 
that, 'The 70% ratio may be adjusted if a review of power sales reported to the Coqunis_sion by the 
utilities during the most recent 12 months indicates that the total fuel cost to total energy cost ratio 
for such sales fulls outside the range of 63% to 77%. If such ratio falls outside this range. the parties 
agree they will meet and negotiate the appropriate· ratio." CUCA conducted extensive cross-
examination of Mr. Edwards regarding whether the ratio experieoced in 1999 fell within or outside 
this range. 

In making its detennination on this matter, the Commission first notes that it believes that the 
general approach taken in the Stipulation ofidentifying a specific ratio to be used for a specific period 
of time, and then identifying a deadband around that ratio to control whether the ratio might be 
changed during that period, is reasonable for purposes of this proceeding. The Commission reaches 
this conclusion for two primacy reasons. First, the fuel ratio is by nature a general estimate to be used 
to determine a proxy fuel cost; it is not a precise calculation of actual fuel costs. Second, under the 
terms of the Stipulation, the agreed-upon fuel ratio is only in effect for a limited period of time (three 
years), enhancing the extent to which the proxy is likely to reasonably represent marketer fuel costs. 
Given these facts, the Commission does not consider· it necessary to· change the fuel ratio each year 
during the three-year period for relatively minor c~anges. The CommisSion is of the opinion that the 
63%--77% deadband.set forth in the 1999--2001 Stipulation constitutes a reasonable range to be used 
to determine whether an adjustment to the fuel ratio during the period is necessary. The 63%-77% 
range reasonably balances the nature of the ratio as a geoeral estimate with the necessity to recogoize 
significant changes in conditions. 

Under cross-examination, Mr. Edwards testified that the Public Staff performed approximately 
seven analyses of the off-system energy sales fot all the utilities to determine whether the 70% ratio 
was still appropriate. Mr. Edwards specifically identified six of these analyses: weighted average 
percent of fuel to total energy; simple average; the frequency of transactions during the twelve 
months ended December 31, 1999; all sales percent of fuel weighted by megawatt houra; average fuel 
percent to total energy weighted by megawatt houra; and median fuel percent. Mr. Edwards tesiliied 
that of the approximately seven analyses prepared, one showed the percent of fuel cost to total energy 
cost to be 63%"(the lower percentage of the stipulation band) and four-showed the perceot of fuel 
cost to total energy cost to be above 63%. 

During cross-examination regarding CUCA Edwards Cross--Examination Exhibit No. 3, Mr. 
Edwards stated that it contained four of the seven analyses performed by the Public Stall: The labels 
of three of the columns on that exhibit correspond to three of the six analyses specifically identified 
by Mr. Edwards: median fuel percent (the second numerical column), fuel percent weighted by 
megawatt houra (the third numerical column - descnoed by Mr. Edwards as average fuel percent to 
total energy weighted by megawatt hours), and all sales percent of fuel weighted by megawatt hours 
(the fourth numerical column). The first numerical column Qabeled average fuel percent) was not 
specifically identified as an ailalysis by Mr. Edwards. Mr. Edwards'· testimony in response to 
questions from CUCA's counsel also indicated that the weighted average percent of fuel to total 
energy is shown on CUCA Young Cross-Examination Exhibit No. 3. In addition, Mr. Edwards 
testified that the simple average equaled 66% including outliers and 64% excluding outliers. The 
other analysis specifically identified by Mr. Edwards (the frequency of transactions during the twelve 
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months ended December 31, 1999) does not appear to have been included on any exlnoit introduced 
into evidence, 

In response to a question from CUCA's counsel, Mr. Edwards indi~ated that the Public Staff 
did not rely on any one analysis in deciding whether the 70% should be used. He explained that the 
Public Staff first looked at the weighted average and simple average analyses, and because there was 
a wide span between the two, perfonned further analyses. Mr. Edwards testified that the Stipulation 
currently in effect is not tied to a certain type of average, and that the Public Staff looked at several 
methods and variations in evaluating the reasonableness of the 70% ratio. After that evaluation, the 
Public Staff ultimately recommended that the 70% ratio be used in this proceeding. 

Public Staff witness Edwards testified that of the approximately seven analyses perfonned by 
the Public Staff, in four of the seven, fuel as a percent of total energy was above 63% and in one it 
was 63%. The Public Staff recommended continuing to use the fuel ratio of 70% for this 
proceeding. No other party presented evidence of having performed an original detailed study to 
detennine the appropriate fuel ratio for purposes of this proceeding. Although CUCA introduced 
several cross-~nation exluDits containing various calculations of fuel ratios they are clearly not 
all of the calculations reviewed during the Public Staffs analysis and were all, with the possible 
exception of CUC A Edwards Cross-Examination Exluoit No. 1, represented as being prepared by the 
Public Stall: The Commission thus must give considerable weight to the testimony of the Public Staff 
describing these exhibits. 

As previously diSaJSSed, one of the Public Staff analyses specifically identified by Public Staff 
witness Edwards is reflected oD. CUCA Young Cross-Examination Exhibit No. 3, and four of the 
analyses are contained on CUCA Edwards Cross-Examination ExluDit No. 3. It is thus clear from 
the evidence that a significant portion of the results oftbe Public Staff's evaluation of the fuel ratio 
is reflected on these two exlu"bits. The results obseIVed on these exhibits are mixed. Some of the 
results are above 63%; some are below 63%; and some are very close to 63%. Mr. Edwards testified 
that the Public Staff did not rely on simply one analysis, but instead considered the results of several. 
No other party presented any evidence demonstrating the superiority or inferiority of any particular 
analysis performed by the Public Stall: Given the fact that some ·results are within the deadband and 
some are outside, and, again, that the fuel ratio is a general estimate, the Commission finds that the 
Public Staff's recommendation to leave the ratio at 700/4 for purposes of this proceeding is reasonable. 

CUCA also introduced CUCA Edwards Cross-Examination Exhibit No. 2 into evidence, 
which contained calculatioris of fuel ratios below 63% for 1999. However, the Commission 
concludes that these calculations should not be given substantial weight, because, according to the 
undisputed testimony ofMr. Edwards, they were simply a "quick check'' to see if the 1999-2001 
Stipulation should be reviewed. A document of this type cannot be elevated to the same level as the 
final result of all the analyses because it was prepared initially and propelled the Public Staff to do 
these further ~nalyses. 

CUCA also cross-examined Mr. Edwards with regard to CUCA Edwards Cross-Examination 
Exlu'bit No. 3, apparently at least in part to assert that it alone contained the seven analyses to which 
Mr. Edwards referred in his testimony. However, Mr. Edwards' testimony clearly indicates to the 
contra,y. Mr. Edwards testified that this exhibit included four of the analyses performed by the Public 
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Staff. His testimony also indicates that the results for one of the analyses are reflected on CUCA 
Young Cross•Examination Exhibit No. 3. However, even if CUCA Edwards Cross-Examination 
Exhibit No. 3 did contain.all seven of the analyses perfonned by the Public Staff, this exhibit shows 
three results below 63% and four results equal to or greater than 63% for the three-utility average, 
when rounded. 

In summary, therefore, because (1) the practice of identifying a single fuel ratio within a 
deadband range for a specified period of time is reasonable for the purpose of detennining the proxy 
fuel cost in this proceeding, (2) the Commission considers a 63%-77% range reasonable for the 
deadband for purposes of this case, (3) the fuel ratio.is a only general estimste used for purposes of 
detennining the proxy fuel cost, not a precise calculation, (4) the Public Staff performed the only 
detailed original study testified to in this proceeding for purposes of evaluating whether the fuel ratio 
for 1999 was inside the desdband and recommended that the fuel ratio remain at 70%, (5) the results 
of the Public Staff analyses entered into evidence were mixed, with some results within the deadband 
and some outside, and (6) it is fair and reasonable to use a proxy to pennit the utilities, including 
Duke Power, to-recover the fuel component of economical power purchases which result in· lower 
costs for North Carolina consumers in the absence of more direct fuel cost evidence, the Commission 
concludes that it is reasonable for purposes of this proceeding to use the 70% fuel ratio initially 
established in the 1999-2001 Stipulation as the basis for determiuing the proxy fuel costs for 
purchases from power marketers and other suppliers that do not provide actual fuel costs. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 10-16 

Based upon the agreement between the Company and the Public Staff as to appropriate 
numbers, as discussed in the Evidence and Conclusions for Findings of Fact Nos. 4-8, and the record 
evidence, the Commission concludes that adjusted test period fuel expenses of$739,308,000 and the 
base fuel factor of .9709¢/kWh, excluding gross receipts tax, are reasonable and appropriate for use 
in this proceeding. This approved base fuel factor is .1323¢/kWh lower thao the baae fuel factor of 
1.1032¢/kWh set in the Company's last general rate case, Docket No. E-7, Sub 487. 

Public Staff Witness Edwsrds recommended two adjustments to Duke Power's filing of actual 
fuel cost incurred in calendar year.1999, which were agreed to by Duke Power. 

_The first adjustment recommended by the Public Staff concerns power that Duke Power 
purchases from certain suppliers for resale to its electric utility customers. An adjustment was made 
to decrease Duke Power's North Carolina retail actual 1999 fuel expense in the amount of$81,000. 
This amount consists of a $25,221. adjustment to true-up estimated fuel costs used in the EMF 
calculation by Duke Power to actual fuel costs for 1999 purchsses from the North Carolina Municipal 
Power Agency, and a $55,893 adjustment to eliminate fuel costs for 1999 purchases from Dayton 
Power & Light that could not be verified by the Public Staff during its review. This increases Duke 
Power's filed revenue over•collection of $12,968,000 for a total revenue over•collection of 
$13,049,000, 

The second adjustment recommended by the Public Staff and accepted by Duke Power 
increased EMF interest by $398,000 for a total EMF interest of $2,355,000. The interest adjustment 
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is related to an adjustment made to fuel costs by Duke Power to recognize compensation for line 
losses associated with intersystem sales. 

G.S. 62-133.2(d) provides that the Commission "shall incorporate in its fuel cost 
determination under this subsection the experienced over-recpvery or under-recovery of reasonable 
fuel expenses prudently incurred during the test period . .. in fixing an increment or decrement rider. 
The Commission shall use deferral accounting. and consecutive test periods, in complying with this 
subsection, and the over-recovery or under-recovery portion of the-increment or decrement shall be 
reflected in rates for 12 months, notwithstanding any changes in the base fuel cost in a general rate 
case." -

The $13,049,000 over-recovered fuel expense is divided by the adjusted North Carolina 
jurisdictional sales of 51,625,145 MWH to arrive at an EMF decrement of .0253¢/kWh, excluding 
gross receipts tax and the associated interest of$2,355,000 is likewise divided, producing an EMF 
interest decrement of .0046¢/k.Wh. The Commission concludes that the EMF decrement of 
.0253¢/kWh, excluding gross receipts tax, and the EMF interest decrement of .0046¢/kWh are 
reasonable and appropriate for use in this proceeding. 

Accordingly, the fuel calculation, incorporating the conclusions reached herein, results in a 
final net fuel factor of .9410¢/kWh, excluding gross receipts tax." 

!TIS, THEREFORE, ORDERED: 

1. That, effective for service rendered on and after July I, 2000, Duke Power shall adjust 
the base fuel cost approved in Docket No. E-7, Sub 487, in its North Carolina rates by an amount 
equal to an .1323¢/kWh decrease (excluding gross receipts tax), and further that Duke Power shall 
adjust the resultant approved fuel cost by decrements of .0253¢/kWh and .0046¢/kWh (excluding 
gross receipts tax) for the EMF and EMF interest decrements, respectively. The EMF and EMF 
interest decrements are to remain in effect for service rendered through June 30, 2001. 

2. That Duke Power shall file appropriate rate schedules and riders with the Commission 
in order to implement these approved fuel charge adjustments no later than 10 days from the date of 
this Order. 

3. That Duke Power shall notify its :North Carolina retail customers of these fuel 
adjustments by including the "Notice to Customers of Change in Rates11 attached as Appendix A as 
a bill insert with bills rendered during the Company's next no1111al billing cycle. 

mb06l~I 

ISSUED BY ORDER OF TIIE COMMISSION. 
This the 26th day of June, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Cynthia S. Trinks, Deputy Clerk 
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STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKETNO.E-7, SUB 661 

BEFORE TIIE NORTII CAROL!NAUTILITIES COMMISSION 

In,the Matterof . 

APPENDIX A 

Application of Duke Power, ·a Division of Duke 
Energy Corporation, Pursuant to G.S. 62'133.2 
aod NCUC Rule RS-55 Relating to Fuel Charge 
Adjusbnents for Electric Utilities • 2000 

) NOTICE TO CUSTOMERS 
) OF CHANGE 1N RATES 
) 
) 

NOTICE IS GIVEN that the North Carolina Utilities Commission entered' an Order on June 
26, 2000, after public hearings, approving a fuel charge net rate increase of approximately 
$19,844,000 on an annual basis in the rates and charges paid by the retail customers of Duke Power 
in North Carolina. It is intended that the net rate increase will be ·m effect for service rendered for 
the period of July 1, 2000 through June 30, 2001. The rate increase was ordered by the Commission 
after review of Duke Power's fuel expense during the 12-month period ended December 31, 1999,, 
aod represents actual changes experienced by the Company with respect to its reasonable cost of fuel 
and the fuel component of purchased power, during the test period. 

The change in the approved fuel charge will result in a monthly net rate increase of 
approximately 38¢ for each 1,000 kWh of usage per month. • · 

ISSpBD BYORDER OF TIIE COMMISSION. 

This the 26th day ofJune, 2000. 

NORTII CAROLINA UTILITIES COMMISSION 
Cynthia S. Trinks, Deputy Clerk 
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DOCKET NO. E-35, SUB 25 
DOCKET NO. E-35, SUB 26 

BEFORE THE NORTH CAROLINA UTILITIES·COMMISSION 

DOCKETNO. E-35, SUB 25 ) 
) 

In the Matter of ) 
Application of Western Carolina University for Authority ) 
to Recover Purchased Power Expense ) 

DOCKET NO. E-35, SUB 26 

In the Matter of 
Treatment of Funds Received by Western ·Carolina 
University in Settlement of Federal Energy Regulatory 
Commission Docket No. EC98-23-000 

) 
) 
) 
) 
) 
) 
) 

ORDERON 
PURCHASED POWER 
COSTRIDER 

BY THE COMMISSION: On March 10, 1999, in compliance with the Commission's prior 
Orders in Docket No. E-35, Subs.17 and 19, Western Carolina University (WCU) filed an application 
in Docket No. E-35, Sub 25 for a change in its Schedule CP Purchased Power Cost Rider, to be 
effective for bills rendered on and after April 25, 1999, and before April 24, 2000. On April 12, 
1999, WCU filed its final proposed Schedule CP Purchased Power Cost Rider, which inco!J)orated 
actual purchased power costs and revenues through March 1999. 

On March 31, 1999, WCU filed a letter with the Commission in Docket No. E-35, Sub 26, 
regarding $248,194.36 it had received from Duke Power, now a division of Duke Energy 
Co!J)oration (Duke), and Nantahala Power and Light Company (Nantahala) in settlement of the 
Duke-Nantahala merger proceeding before the Federal Energy Regulatory Commission (FERC). 
WCU's letter (1) states that it plans to use these funds for system improvements, for fees related to 
the refund, and for seeking new sources of wholesale power; (2) asserts that due to limits on the 
Commission's jurisdiction, it can complete its plans without further Commission action; and 
(3) requests that _the Commission issue no objection to its plans. 

The Public Staff presented these matters at the Cornmissioit's Regular Staff Conference-on 
April 19, 1999. Becausetherewasnotenough time to resolve the Sub 26 issues before the new Sub 
25 rider was due to go into effect, the parties agreed that the new rider would be implemented on a 
provisional basis, with the final rider to be determined upon resolution of the Sub 26 docket. The 
Commission did this by Order dated April 21, 1999. The Public Staff and WCU filed their comments 
and reply comments on the issues raised by Sub 26 between October and December 1999. 
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BACKGROUND 

It appears from the comments herein that the following facts are undisputed, although the 
parties often draw different interpretations and'conclusions from them. 

WCU is a state-supported university. At the time in question here, WCU purchased electricity 
from Nantahala for its Own use and for resale to about 2000 retail customers. WCU is not a public 
utility under the "public utility""delinition in the General Statutes, and the Commission does not have 
the general supervisory po'wer over WCU that it has over pub1ic utilites; however, WCUs rates for 
retail sale of electricity are subject-to the "commission1s jurisdiction pursuant to G.S. 116-35. 

At the time in question here, WCU obtained all of the electricity that it resold from Nantahala 
at FERC•approved rates. Nantahala generated some of its owti electricity and purchased the 
remainder from Duke. The.rates that WCUpaid Nantahala were adjusted annually and monthly to 
insure that Nantahala recovered its costs of serving WCU, including a proportionate share of the cost. 
of el~ctricity that Nantahala purchased from Duke. During ~e time in question here, Nantahala's 
purchases from Duke were made pursuant to an Interconnection Agreement. Under this Agreement, 
Nantahala1S monthly payments to Duke for purchased power were based on estimates ofthe amount 
of power that Naiitahala would need. Since the payments were based on·estimates, there were usually 
differences between the amount Nantahala paid each month and the cost of the electricity it that it 
actually took.each month. These.differences between the payments and the cost of the energy 
actually takeri,were tracked by"chargeS or credits in an "eilergy bank" established pursuant to the 
Agreement. The Agreement provided for the balance in the energy bank to be charged or credited 
to the extent it exceeded $6,000,000 in either direction at the end of any calendar year, and it also 
provided for the balance to be brought to zero at termination of the Agreement. Ail of the.end of 
calendar year 1997, the balance in the energy bank was over $6,900;000 in Nantahala1s favor and, 
pursuant to the terms of the Agreemen~ Duke began to reflect.credits to Nantahala in May .1998. 
Nantahala treatedth'ese credits as a ~Ompollent of purchased power cost to be passed on to WCU. 
Two ·such credits were made before the energy bank was terminated. WCU,,in turn,' flowed these 
two energy bank credits that it received from Nantahala back to its cusiomers as part of the purchased 
power cost adjustment proceeding in SUb 25 herein. (The Commission recognizes that WCU 
interprets these credits differently from the Public Stan: characterizing them as an 11accounting entry, 11 

birt'the fact remains that such credits.flowed from Nantahala to WCUand flowed from WCU to its 
ratepayers through wars purchased power cost rider.) 

The Interconnection Agreement terminated with the Duke-Nantahala merger, which was 
subi;nitt~ for appfoval to FERC and-to this Commission in December 1997. In connection with the 
merger, Duke and Nantahala entered into a settlement with WCU in March 1998. In return for WCU 
not opposing the merger, Duke ahd Nantahala agreed to certain concessions, inciuding giving WCU 
part of the balance in the energy bank as ofFebunuy 28, 1998. On June 1, 1998, FERC accepted the 
settlement and authoriz.ed the merger. In September 1998, Duke paid WCU $248,194.36 as its share 
of the balance in the energy'bank. 
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POSffiONS OF PARTIES 

The Public Staff contends that this money should be flowed back to WCU's ratepayers pursuant 
to the terms ofWCUs rates. The rates that the Commission has appro\Ted for WCU to c;.hargC its 
customers are designed to allow WCU to recover, dollar-for-dollar, what it pays Nantahala for 
purcbased power. This is accomplished by WCU's Schedule CP Purchased Power Cost Rider, which 
is trued-up on an annual basis. WCU pays N~tahala for electricity and passes the cost on to WCUs 
ratepayers. ·On an annual basis, WCU's rates are trued-up to reflect its actual .cost of purchased 
power. The Public Staff believes that the money•in question amounts to WCU receiving back a 
portion oftts payments to Nantahala, that the.money is therefore a refund of amounts paid by WCU's 
retail ratepayers for purchased power, and that the money should be flowed back to WCU ratepayers 
through the ·Purchased Power Cost Rider. The Public Staff concedes that the ~ommission cannot 
order wCU to make particular refunds, as it could under its sup~rvisory power over a public utility, 
but the Public Staff argues that the Commission can accomplish the same thing through its authority 
over WCU's rates and its true-up ofWCU's Purchased Power Cost Rider, The Public Staff would 
return the $248,194.36 to WCU's ratepayers over a two-year period beginning in April 2000, with 
interest at 10% per.annum. This would result in a reduction of approximately $.0060 per kWh in 
WCU's rates. For 1a hypothetical residential ratepayer using 1000 kWh per month, this reduction 
would amount to approximately $6.00 per month for 24 months, resulting in a total savings of more 
than $140. 

WCU, ori the other hand, disagrees with the Public Stall's analysis. WCU first argues that the 
money at issue was paid as part of a settlement of the Duke-Nantahala inerger and is not rate-related. 
WCUfurther argues that even if the money is considered a refund ofa portion of the balance in the 
energy bank, the Commission has no authority to order WCU to refund the-money to its ratepayers 
since the Commission's statutory authority to order refunds, as set forth in G.S. 62-!36(c), extends 
only to public utilities, WCU contends that the Commission has no authority to ordei WCU to pa:ss 
the money on to its ratepayers since it is•not a public utility. WCU also argues that a refund to 
current customers.would be an unreasonable rate reduction and a preference to those customers. 
Because of the unique nature and high turnover rate of its customers, which includes a.significant 
number of students, such a refund would only result in a windfall to current customers; After these 
customers, whose payments likely did not cause the accumulation in the energy bank, quickly mo:ve 
on, another group of customers will have to pay the cost of system improvements. Thus, WCU 
characterizes its difference of opinion with the Public Staff as a matter of which group of customers 
should get the benefit of the money received from Duke - current customers, who have no right to 
the ~oney and will quickly leave the system,. or future customers, .who will benefit from the planned 
system improvements. WCU further argues that the Commission lacks authority to order the 
university to pay 10% interest to its current customers on the settlement money. In addition to the 
fact that the Commis~on has no general refund authority regarding an entity not a public utility, WCU 
asserts that its investments, which must be deposited with the Stat~ Treasurer's office, earn only 
approximately 5% interest. Thus, it would be unfair to make WCU pay more interest than it could 
possibly earn on the money. Should the Commission order disbursement of the refund plus 100/4 
interest, WCU requests that it be allowed to disburse all of the refund in a single month. Lastly, 
WCU asserts that the legai and ccnsulting costs associated with the settlement should be netted out. 
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DISCUSSION AND CONCLUSIONS 

Although WCU is not a public utility, its rates are subject to the jurisdiction of the Utilities 
Commission pursuant to G.S. 116-35. WCU's Purchased Power Cost Rider, including the true-up 
component of the rider, were approved as part ofWCU's rate structµre by a 1993 Order of the 
Commission in Docket No. E-35, Sub 17. The language of that Order is broadly worded to cover 
"purchased po"wer expenses. n Assuming that the $248,194.36 at issue herein is a part of purchased 
power costs; t~e Commission's authority under G.S. 116-35 is sufficient tci flow the money .back to 
WCU's customers through the Purchased·PoWel' Cost Rider. The Conimission concludes that the 
payment at issue was indeed a return ofWCUs share of the balilnce Of the ·energy bank and.that it 
represented money previously paid by WCU to Nantahala as a purchlised power expense and passed_ 
on to WCU's customers. The two monthly credits from the energy bank that were received by WCU 
as a result of the energy bank balance exceeding $6,000,000 at the end of 1997 were treated as 
purchased power costs, and so should this paynii:nt from the energy bank. If would be inappropriate 
to treat the payment ·otherwise simply because it was returned to WCU as a lump sum. 

Wrth regard to the appropriate rate of interest, the Commission notes that ll! WCU's 1998 and 
1999 purchased power cost adjustinent proceedings, WCU itself proposed an interest rate of 10% 
per annum on WCU"s overrecoveries ofptirChased power costs. The Commission accepted that 
interest rate in those-proceedings and will order the same herein. \Vcu's request to net out the 1ega1 
and consulting costs associated with the settlement is denied since the Commission has no 'auth6rity 
to factor non-purchased power costs in the calculation of the Purchased Power Cost Rider. The 
Commission concludes that WCU shall flow the $248,194.36 payment received from Dulce to its 
ratepayers, with interest at 10% per anmun, over a two-year period beginning in April 2000; through 
WCU's next two Purchased Power Cost Rider proceedings. 

IT IS, TIIBREFORE, ORDERED as follows: 

I. That WCU's Schedule CP Purchased Power Cost Rider provisionally approved by Order 
dated April 21, 1999, is allowed to become effective on a permanent basis for bills rendered on and 
after April 25, 1999, and until April 24, 2000, subject to paragraph 3 herein; 

2. That.the Purchased Power Cost Rider is approved without .prejudice to the right of any 
party to take issue with the rider in a ge!l,eral rate case; and 

3. That WCU shall return the $248; 194.36 paY![lenl received from Duke to its ratepayers, 
with interest at 10% per annum, over a two-year period beginning in April 2000, and that this shall 
be accomplished through a factor in the next two proceedings to establish the Schedule CP Purchased 
Power Cost Rider for WCU. · 

ISSUED BY ORDER OF TilE COMMISSION. 
This the 11th day of April 2000. 

qr)IICIOOJ!I 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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DOCKET NO. E-35, SUB 25 
DOCKET NO. E-35, SUB 26 
DOCKET NO. E-35, SUB 27 

BEFORE THE NOR'ql CAROLINA UTILITIES COMMISSION 

DOCKET NO. E-35, SUB 25 

In the Matter of 
Application ofWestem Carolina University 
for Authority to Recover Purchased Power 
Expense 

DOCKET NO. E-35, SUB 26 

In the Matter of 
Treatment of Funds Received by Western 
Carolina University in Settlement of 

· Federal Energy Regulatory Commission 
Docket No. EC98-23-000 

DOCKET NO. E-35, SUB 27 

In.ihe Matter of 
Application of Western Carolina University 
for Authority to Recover Purchased Power 
Expense 

) 
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) 
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ORDER ON RECONSIDERATION 
AND APPROVING PURCHASED 
POWER COST RIDER 
SCHEDULE "CP" ON A 
PROVISIONAL BASIS 

BY THE COMMISSION: This matter is now before the Commission due to Western 
Carolina University's (WCU) April 13, 2000, Request for Clarification and Reconsideration of the 
Commission's Order dated April 11, 2000, in Docket No. E-35, Subs 25 and 26, and WCU's 
application for a change in its Schedule CP Purchased Power Cost Rider filed on March 8, 2000, in 
Docket No. E-35, Sub 27. The Commission discusses the procedural history of these dockets herein 
below. 

BACKGROUND 

On March 10, 1999, in compliance with the Commission's prior Orders in Docket No. E-35, 
Subs 17 and 19, WCUfiled an application in Docket No. E-35, Sub 25 for a change in its Schedule 
CP Purchased Power Cost Rider, to be effective for bills rendered on and after April 25, 1999, and 
before April 24, 2000. On April.12, 1999, WCU filed its final proposed Schedule CP Purchased 
Power Cost Rider, which incorporated actual purchased power costs and revenues through March 
1999. 

On March 31, 1999, WCU filed a letter with the Commission in Docket No. E-35, Sub 26, 
regarding $248,194.36 it had received from Duke Power, now a division of Duke Energy 
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Corporation (Duke), and Nantahala Power and Light Company (Nantahala) in settlemeot of the 
Duke-Nantahala merger proceeding before the Federal Energy Regulatory Commission (FERC). 
WClJ's letter (I) stated that it plans to use these funds for system improvements, for fees related to 
the refund, and for seeking new sources of wholesale power; (2) asserted that due to limits on the 
Commission's jurisdiction, it can complete its plans without further Commission action; and 
(3) requested that the Commission issue no objection to its plans. 

The Public Staff presente"d these matters at the Commission's Regular Staff Conference on 
April 19, 1999. Because there was nOf'eb.Oligh time to resolve the Sub 26 issues before the new 
Sub 25 rider was due to go into effect, the Public Staff and WCU agreed that the new rider would 
be implemented on a provisional basis, with the final rider to be detennined upon resolution of the 
Sub26 docket. The Commission did this by Order dated April 21, 1999. The Public Staff and WCU 
filed their comments and reply comments on the issues raised by Sub 26 between October and 
December 1999. · 

After considering the comments and reply comments from the Public Staff and WCU, the 
Commission issued ·an Order on April II, 2000, in Docket No. E-35, Subs 25 and 26. In that Order, 
the~Commission discussed the apparent undisputed facts and positions of the ,parties and' concluded, 
among other things, that the $248,194.36 payment received by WCU from Duke was indeed a return 
of money previously paid by WCU to Nantahala as a purchase power expense which was passed on 
to WCU's customers. Citing G.S. 116-35, the Commission stated that its authority is sufficient to 
require WCU to flow the $248,194.36 back to WCU's customers as a part of purchased power 
expenses through the Purchased Power Cost Rider. Further, the Commission noted WCU itself has 
proposed to include an interest rate of 10% per annum on its overrecoveries of purchased power 
costs in WCU's 1998 and 1999 purchased power cost adjustment proceedings. Finally, the 
Commission concluded that WClJ's request to net out $6,600.26 for legal and consulting fees 
associated with the recovery of the $248,194.36 should be denied since the Commission has no 
authority to factor non-purchased power costs in the calculation of the Purchased Power Cost Rider. 
Therefore, the Commission ordered WCU to return the $248,194.36 to its ratepayers, with interest 
at a rate of 10% per annum, over a two year period beginning in April 2000 through a factor in its 
next two proceedings to establish the Schedule CP Purchased Power Cost Rider. ' 

On April 13, 2000, WCU filed a Request for Clarification and Reeonsideration of the 
Commission's Order dated April II, 2000, in Docket No. E-35, Subs 25 and 26. On April 14, 2000, 
the Public Staff filed its response to WCU's Request. That Request is now pending and decided 
herein below. · 

Also, on March 8, 2000, in compliance with the Commission's prior Orders in Docket No. E-
35, Subs 17 and 19, WCU filed an application in Docket No. E-35, Sub 27, for a change in its 
Schedule CP Purchased Power Cost Rider, to be effective for bills rendered on and after 

· April 25, 2000, and before April 24, 2001. This initial filing included actual purchased power cost 
and recovery information only for the period April 1999 • February 2000. On April 7, 2000, WCU 
filed its final proposed Schedule CP Purchased Power Cost Rider, which incorporated actual 
purchasci:i power costs and revenues through March 2000. 
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The net Purchased Power Cost Rider requested by WCU in Docket No. E-35, Sub 27, for 
use in Schedule CP isanincrementofS0.00563 per kWh. This requested factor is made up of three 
elements. The first is an increment of$0.00645 per kWh to recover estimated purchased power costs 
for the period April 2000 -March 2001. The second is an Experience Modification Factor (EMF) 
decrement of($0.00074) per kWh to return purchased power costs overcollected during the period 
April 1999 - March 2000. The third is an EMF interest decrement of ($0.00008) per kWh calculated 
in conjunction with the overcollection of purchased power costs. 

The Public Staff presented these matters at the Commission"s Regular Staff Conference on 
April 17, 2000. The Public Staff stated that it had reviewed the calculations of and the support for 
the components of the rider proposed by WCU in Docket No. E-35, Sub 27, and bad no objection 
to them. The Public Staff also noted, however, that on April 11, 2000, the Commission issued an 
Order on Purchased Power Cost Rider in Docket No. E-35, Subs 25 and 26, as discussed above. The 
Public Staff stated that consistent with the April 11, 2000, Order, it bad calculated the factor 
necessary to flow back the first half of the energy bank payment to WCU's ratepayers as a component 
of the Purchased Power Cost Rider to be approved in Docket No. E-35, Sub 27. The Public Staffs 
calculations, which it filed separately, produce a decrement factor of($0.00533)per kWh. The Public 
Staff recommended that this decrement factor be incorporated into the Purchased Power Cost Rider 
approved by the Commission in Docket No. E-35, Sub 27, and, therefore, that the Commission 
approve a net Schedule CP Purchased Power Cost Rider of$0.00030 per kWh. 

WCU also appeared at the Commission Staff Conference on Apn117, 2000, to argue its 
Request for Clarification and Reconsideration. The Public Staff presented its response and both 
parties answered questions from the Commission. 

DISCUSSION AND CONCLUSIONS 

The Commission has carefully considered WCU's application, the recommendation and 
calculations of the Public Stall; and the briefs and oral argument., of the parties. The Commission 
recognizes WCU's unique status among electric suppliers regulated by the Commission in that, since 
it is a constituent member of the University ofNorth Carolina system, its funds must be deposited 
with the State Treasurer's office. The Commission further recognizes the truly exceptional nature 
of the funds which are the subject of Sub 26 in that the funds were received as part ofa settlement 
of the Duke--Nantahala merger proceeding before FERC, that the Commission's Order requiring 
WCU to flow the money back to its customers through the Purchased Power Cost Rider was issued 
approximately eighteen months after receipt of the money by WCU, and that the funds represented 
the repayment to WCU of funds in the energy bank representing overcollection of purchased power 
costs over a number of years. Upon reconsideration of its April 11, 2000-Order in Docket No. E-35, 
Subs 25 and 26, the Commission reaffirms its conclusions that the payment at issue was indeed a 
return ofWCU's share of the balance of the energy bank, that it represented money previously paid 
by WCU to Nantahala as a purchased power expense and passed on to WCU's customers, that the 
legal and consulting costs associated with the settlement shall not.be netted out, and that WCU shall 
flow the $248,194.36 payment received from Duke to its ratepayers, with interest, through WCU's 
next two Purchased Power Cost Rider proceedings. However, given WCU's unique status and the 
singular nature of the circumstances surrounding the receipt of funds which are the subject of Sub 26, 
the Commission grants reconsideration with regard to the amount of interest to be returned to WCU's 
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ratepayers. Upon reconsideration ofits April 11, 2000 Order in Docket No. E-35, Subs 25 and 26, 
the Commission concludes that WCU shall return to its ratepayers, _in addition to the principal amount 
received from Duke, the actual amount of interest earned on the $248,194.36 while on deposit with 
the State Treasurer through the time the funds are flowed back to WCII's customers through the 
Purchased Power Cost Rider. 

Therefore, WCU shall calculate the actual amount of interest earned on the $248,194.36 
payment received from Duke and- shall file on or before May I, 2000, a further proposed per kWh 
adjustment to-WCU's 2000-2001 Schedule CP Purchased Power Cost :Rider to begin the return of 
the money to WCU's customers through Wc'us next two Purchased Power Cost Rider proceedings. 
The Commission notes that in its filings, WCU requested that if the Commission orders WCU to flow 
back the $248,194.36 to its customers through the Purchase Power Cost Rider with interest, that 
WCU alternatively be allowed -to return the money to its customers in a single month. To 
accommodate WCU, the Commission concludes that WCU may, in its discretion, make a filing 
voluntarily agreeing to return the money to its-customers in a single month rather than flow back the 
money through the Purchased Power Cost Rider as ordered by the Commission. WCU shall 
coordinate its filing with the Public Staff in either case and shall include workpapers showing the 
calculations of the total amount of interest and the proposed plan to retom the $248,194.36 plus 
interest to WCU's customers. The Commission shall take WCU's voluntary agreemen~ if made, into 
consideration in determining the final Schedule CP Purch,1$ed Power Cost Rider to be approved in 
Docket No. E-35, Sub 27, for2000-2001. . 

Further, the Commission concludes that'a net Schedule CP Purchased _Power Cost Rider of 
.$0.00563 per kWh, proposed by WCU without objection by the Public Staff, should be approved in 
Docket No. E-35, Sub 27, on a provisional basi~ with the final factor to be determined upon approval 
of a plan to return the funds which are the subject of Docket No. E-35, &ub 26. The net Rider 
provisionally approved shall consist of the following elemems: (!) an increment of $0.00645 per kWh 
to recover estimated purchased power costs for the period April 2000 - March 2001; (2) an EMF 
decrement of($0.00074) per kWh to return purchased power costs overcollected during the period 
April 1999 - March 2000; and (3) an EMF interest decrement of ($0.00008) per kWh calculated in 
conjunction with the overcollection of purchased power costs. 

IT IS, TIIEREFORE, ORDERED as follows: 

1. That Western Carolina-University's Purchased Power Cost Rider, Schedule "CP", 
which is attached to this Order as Attachment A, is allowed to becoirie effective on a provisional basis 
for bills rendered on and after April 25, 2000, and shall expire on April 24, 200 I, unless adjusted in 
the interim by Commission°Order. 

2. That WCU shall calculate the actual amount of interest earned on the $248,194.36 
payment received from Duke and sh!lll file on ·or before May 1, 2000; a further proposed per kWh 
adjustment to WCU's 2000-2001 Schedule CP Purchased Power Cost Rider to begin the return of 
the money to WClJ's customers through WCUs next two Purchased Power Cost Rider proceedings. 
WCU may, in its discretion, make a filing vriluntarily agreeing to return.the money to its customers 
in a single month rather than flow back the money through the Purchased Power Cost Rider as 
ordered by the Commission. WCU shall coordinate its filing with the Public Staff in either case and 
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shall include workpapers showing the calculations of the total amount of interest and the proposed 
plan to return the $248,194.36 plus interest to WCU's customers. 

3. That the provisional Purchased Power Cost Rider is approved without prejudice to 
the right of any party to take issue with the rider in a general rate case. 

4. That Western Carolina University shall give appropriate notice to its retail customers 
for the Purchased Power Cost Rider by bill insert for the billing cycle beginning April 25, 2000. A 
copy of this notice shall be filed with the Chief Clerk of the North Carolina Utilities Commission 
within five days of the date of this Order. 

mztM2000.03 

ISSUED BY ORDER OF THE COMMISSION. 
This the __eQJh_ day of April, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Gail L. Mount, Deputy Clerk 

Commissioner Ervin dissents in part. 
Commissioners Conder, Owens, and Pittman did not participate in the decision. 

DOCKET NO.'E-35, SUBS 25, 26 AND 27 

COMMISSIONER ERVIN, DISSENTING IN PART: 

Although I fully agree with the other conclusions reached by the majority in this case, I 
respectfully dissent from that portion of the majority's decision which calculates interest on the 
$248,194.36 "energy bank" flowback amount at a rate of less than 10% per annum. Although I 
recognize that there are important differences between Western Carolina's electric system and that 
of an investor-owned utility, I do not believe that those differences justify the result reached by the 
majority with-respect to the interest rate issue. 

At the time that Western Carolina sought reconsideration of the Commission's April 11, 2000, 
order requiring that the $248,194.36 "energy bank'' amount received from Duke be flowed back to 
customers, it argued that the University was required to deposit the disputed funds with the State 
Treasurer, that Western Carolina could not earn a 10% return on the relevant funds through the State 
Treasurer's office, and that it was inequitable for the Commission to require the use of a 10% interest 
rate given this limitation on the University's investment options. Although the majority did not 
explicitly adopt this line of reasoning in deciding the interest rate issue on reconsideration, its use of 
the actual interest earned on the ''.ene_rgy bank'' flciwback amount in computing the total to be 
returned to customers is tantamount to an acceptance of this logic. Although I do not doubt that 
Western Carolina has limited investment alternatives, I str~mgly believe that the majority's interest 
rate decision rests upon a misapprehension of the purpose for which the payment of interest should 
be required in instances like this one. · 
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The reason that the Commission has historically required·public utilities and other suppliers 
of utility services to pay interest in conilection with refunds, flowbacks, and other similar 
disbursementS is to reflect the fact that'customers have been deprived of the use of.their money 
through the payment of rates which were higher than those ultimately deemed appropriate. For this 
reason; the relevant question which the Commission must resolve in deciding an interest rate 
controversy like this one is ascertaining the rate necessary to make the adversely-affected customers 
whole instead of identifying the rate necessary to ensure that the utility or supplier disgorges any 
benefit it may have obtained from possessing the customers' money. When viewed in this light, the 
actual return which We.stern Carolina earned On the flowback amount is not relevant to the selection 
of an appropriate interest rate. The Collllllission recognized as much in In re Duke Power Company, 
Docket No. E-7, Sub 644, Eighty-Third Report of the North Carolina Utilities Commission: Orders 
and Decisions 200, 209 (1993), when it stated that "[t]he Commission has specified use of a 10% rate 
notwithstanding the general level of interest rates in the economy on the theory·that 10% provides 
for adequate compensation to ratepayers over the long term considering the fact that a policy of 
tracking the general level of interest rates in the economy would lead to the denial of fair 
compensation to the ratepayers when those interest rates exceed the statutory cap. of I 0%." See also: 
In re Duke Power Company, Docket No. E-7, Sub SOI, Eighty-Second Report of the North Carolina 
Utilities Commission: Orders and Decisions 173, 182 (1992). NJ a result, Western Carolina's 
emphasis on the return which it can earn ttu'.ough the State Treasurer's office is, in my opinion. 
misplaced. 

The record does not contain much infonnation concerning the exact amount necessary tO 
compensate Western Carolina's customers for their inability to use the "energy bank" flowback 
amount during the relevant time period. Any roeaningfi,I analysis of this issue suggests, however, that 
certain investments avail_able to ordinary residential ratepayers have produced a return in excess of 
10% in recent years. Furthermore, the rate of interest on credit card and other debt which might be 
incurred by Western Carolina's customers during this time period could easily exceed 10% in some 
instances. As a result, I do not believe that the effective interest rate inherent in the majority's 
decision adequately compensates Western Carolina's customers for the loss of the use of their molley 
during the relevant time interval. 

Admittedly, Western Carolina's argument that requiring the use of a l 0% interest rate will 
reduce the amount of scholarship money available to students has a certain surface appeal. I am well 
aware of the cost of higher education and the burden which such costs place on many North 
Carolinians. On the other hand, I do not believe that it is equitable to require Western Carolina's 
ratepayers to involuntarily forgo adequate compensation for the loss of the use of their money in 
order to finance the education of others. This is particularly true given that the proposal advanced 
by the Public Staff and adopted in our April 11, 2000, order which begins the interest rate calculation 
on the date when Western Carolina received the "energy bank'' payment rather than on the date when 
Western Carolina's ratepayers initially paid the underlying purchased power costs to Western 
Carolina, is something of a compromise in and of itself. Similarly, Western Carolina's argument that 
the use of a 10% interest rate would.be _inappropriate given the length of time that it has taken to 
resolve this case is equally without merit. Nothing contained in the present record indicates that any 
ofWestem Carolina's customers took any action which prolonged the life of this case. As a result, 
I am not persuaded by any of Western Carolina's prudential arguments in opposition to the use of a 
10% interest rate. 
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I strongly support North Carolina's public institutions of higher educstion. They perfonn an 
immeasurable service to our State. It is always tempting to try to be helpful to one of those 
institutions. On the other hand, our duty in this instance is to properly regulate the utility services 
provided by Westem'Carolina in order to protect the interests ofits ratepayers rather than to imprOve 
the economic condition of our system of higher-education. As a result, for the reasons cited above, 
I respectfully dissent from the majority's decision. with respect to the interest rate issue and would 
have adhered to our initial decision with respect to this issue. 

Isl Sam J. Ervin IV 
Commissioner-Sam J. Ervin, IV 

Attachment A 

WESTERN CAROLINA UNIVERSITY 
Docket No. E--35, Sub 27 

SCHEDULE uepn 
PURCHASED POWER COST RIDER (PROVISIONAL) 

The customer's bill fur each month rendered between April 25, 2000, and April 24, 2001, sball 
be adjusted by an incremental cbarge of $0.00563 per kWh as determined to be appropriate by the 
North Carolina Utilities Commission on a provisional basis. The final factor will be detennined upon 
the resolution by the Commission of certain issues related to the disposition of funds received by 
Western Carolina University from Duke Energy Corporation and Nantahala Power and Light 
Company in settlement of the Duke-Nantabala merger proceeding before the Federal Energy 
Regulatory Commission (Docket No. EC98-23-000). 

This rate is determined as follows: 

Factor for estimated purchased 
power costs for the period 
April, 2000 - March, 2001 

Experience Modification Factor to reflect 
actual results for the period 
April, 1999 - March, 2000 

Experience Modification Factor Interest 
to reflect the overcollection of 
expenses for the period 
April, 1999 - March, 2000 

TOTALRATE 

Effective for bills rendered on and after April 25, 2000. 

$.00645 

($.00074) 

($.00008) 

$,00563 

This rider shall expire on April 24, 2001, unless adjusted in the interim by Commission Order. 
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DOCKET NO. E-35, SUB 25 
DOCKET NO. E-35, SUB 26 . 
DOCKET ~O. E-35, SUB 27 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

DOCKET NO. E-35, SUB 25 

In the Matter of 
Application ofWestem Carolina University 
for Authority to Recover Purchased Power 
Expense 

DqCKETNO. E-35. SUB 26 

In the Matter of 
Treatment ofFunds Received by Western 
Carolina UniverSity in Settlement of 
Federal Energy Regulatory Commission 
Docket No. EC98-23-000 

DOCKET NO. E-35. SUB 27 

In the Matter of 
Application ofWestem Carolina University 
for Authority to Recover Purchased Power 
Expense 

) 
) 
) 
) 
) 
) 
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) 
) 
) 
) 

ORDER APPROVING PLAN 
FOR RETURN OF ENERGY 
BANK FUNDS AND 
SCHEDULE "CP" PURCHASED 
POWER COST RIDER 

BY THE COMMISSION: On April 20, 2000, the Commission issued in these dockets an 
Order on Reconsideration and Approving Purchased PoWer Cost Rider Schedule "CP" on a 
Provisional Basis. In that Order. the Commission adopted a net Schedule CP Purchased Power Cost 
Rider for Western Carolina University (WCU) of $0.00563 per kWh, on a provisional basis, for the 
period beginning with bills rendered on and after April 25. 2000. and expiring on April 24, 200 I. The 
Order stated that the final Rider was to be detennined upon approval of a plan to return to WCU's 
customers the Energy Bank funds received by WCU from Duke Energy Corporation, said funds being 
the subjeci of pocket No. E-35, Sub 26. The Commission ordered WCU to calculate the actual 
amount of interest it bad earned on the Energy Bank funds and file a further proposed per kWh 
adjustment to its Schedule CP Rider to begin the return of the funds to its customers over its next two 
Purchased Power Cost Rider proceedings. In the alternative, the Commission authorized WCU to 
make a filing voluntarily agreeing to return the funds to its·customers in a single month rather than 
over two years. 

OnMay 8, 2000, WCU filed with the Commission a proposed method of returning the Energy 
Bank funds, with accumulated interest, to its customers over approximately a three-month period. 
Under WCU's proposal, all of the principal amount of the funds, and interest accumulated through 
April, will be credited to the bills issued io its customers in the latter part of May. WCU will set forth 
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the credit as a separate line item on the bills. The amount credited to each customer will be calculated 
by dividing the accumulated Energy Bank principal and interest by the actual kWh to be billed to all 
customers in May, and multiplying tho result by the kWh billed to each customer in that month. 

Due-to the fact that the total Energy Bank credit to customers' bills in May will be greater 
than the total amount otherwise billed to customers that month fqr electric service, WCU's proposal 
contemplates the calculation of interest on the amount of the Energy Bank funds not effectively 
flowed back to customers, and the crediting of that interest to customers in the next month's bills ( 
and_ possibly for one or two months tlifreafter). WCU plans to calculate this interest by application 
of the actual interest rate used by the State Treasurer's Office for each applicable month to determine 
interest on WCU deposits. This rate will be applied to the balance of the Energy Bank funds not yet . 
effectively returned to WCU's customer~ taking into account the date that tho previous month's bills 
were actually issued by WCU. The interest amount so calculated will be apportioned to each 
customer and set forth as·a separate tine item on the customer's bill. WCU anticipates that all of the 
Energy Bank principal and interest amounts will be effectively returned to its customers no later than 
the July billing; however, WCU will repeat the monthly calculation and credit process until all of the 
funds have been effectively returned. 

The Public Staff presented this matter at the Commission's Regular Staff Conference on May 
15, 2000. The Public Staff stated that it had reviewed WCU's filing and discussed the details of the 
proposal with employees and representatives ofWCU. The Public Staff indicated that as a result of 
its review, it was in agreement with the general methodology described by WCU in its proposal, and 
recommended that it be approved. However, due to the fact that the details of the calculations of the 
various bill credits cannot be known until immediately before the bills for each applicable month are 
issued, the Public Staff recommended that the Commission reserve the authority to review the 
flowback process to ensure that it is accomplished in an accurate, reasonable, and appropriate 
manner. The Public Staff also indicated that WCU had agreed to provide the Public. Staff with the 
calculations of the bill credits for each applicable month as they are developed, so that the Public Staff 
can monitor the flowba9k as it proceeds. 

The Commission has carefully reviewed WCU's proposal to return the Energy Bank funds 
to its ciJstomers, ·as well as the recommendations of the Public Staff, and concludes that WCU's 
proposal should l:le approved. WCU's proposal meets the intent expressed in the Commission's April 
20, 2000, Order to allow WCU to voluntarily return the Energy Bank funds to its custoniers in a 
single month rather than over two years. The interest credits that WCU proposes to include on its 
customers' bills in subsequent months are simply.a necessary result Of the accumulated Energy Bank 
amount being greater than the amount nonnally billed by WCU in a single month for electric service. 

The Commission also concludes that due to the fact that the details Of the various bill credit 
caiculati_ons to be made pursuant to WCU'S proposal are not known at the present time, and cannot 
be known until immediately before the bills for each applicable month are issued, the Commission 
should retain authority to review the accuracy and reasonableness of the final amounts flowed back 
to WCU's customers. Therefore, the Commission concludes that WCU should be required to file a 
final accounting of its return of the Energy Bank funds to its customers, including the detailed 
calculations of the rates used to determine the applicable monthly bill credits, no later than 10 days 
after the bills th~t contain the final credits are issued. The Public Staff, Attorney General, and any 
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other intervenor of record shall be given 30 days after the date of that filing to file any objections or 
proposed adjustments to WCU's return oftbe Energy Bank funds. 

Finally, the Commission concllldes that with the approval given WCU's proposal in this 
Order, and the retention by the Commission of the authority to review the implementation of the 
proposal, the Purchased Power Cost Rider adopted provisionally by the Commission in its Order of 
April 20, 2000, can be approved for collection over a full 12-month period. Therefore, the 
Commission concludes that the Schedule CP Purchased Power Cost Rider of $0.00563 per kWh 
previously adopted provisionally should be approved on a full 12-month basis, subject to the true-up 
provisions typically applied to WCU's Purchased Power Cost Riders. 

IT IS, THEREFORE, ORDERED as follows: 

I. That the proposal filed on May 8, 2000 by Western Carolina University to return to 
its customers the Energy Bank funds received by it from Dulre Energy CoIJ>Oration, with accumulated 
interest, is approved, subject to adjustment by the Commission upon review of the accuracy and 
reasonableness of the final amounts flowed back to WCU's customers. 

2. That WCU shall file a final accounting of its return of the Energy Bank funds to its 
customers, including the detailed calculations of the rates used to determine the applicable monthly 
bill credits,,no later than 10 days after the bills that contain the final credits are issued. 

3. Thst the Public Stafi; Attorney General, or any other intervenor of record may file any 
objections or proposed adjustments to WCU's rellun of the Energy Bank funds no later than 30 days 
after the filing ofWCU's final accounting. 

4. Thst WCUs Schedule CP Purchased Power Cost Rider of$0.00563 per kWh, which 
was adopted provisionally by Order dated April 20, 2000, is hereby approved for collection over a 
12-month period, subject to the true-up mechanism provided for in the Commission's Orders in 
Docket No. E-35, Subs 17.aod 19. The Rider herein approved, which is attached to this Order as 
Attachment A, is allowed to become effective for bills rendered on and after April 25, 2000, and shall 
expire on April 24, 2001. · 

5. That the Purchased Power Cost Rider is approved without prejudice to the right of 
any party to take issue with the rider in a general rate case. 

6. Thst Western Carolina Univeraity shall give appropriate notice to its retail customers 
of the Energy Bank flowback proposal approved herein by the Commission and the approval of the 
Schedule CP Purchased Power Cost Rider of$0.00563 per kWh. A copy of this notice shall be filed 
with the Chief Clerk of the North Carolina Utilities Commission within five days of the date of this 
Order. 

""'""" 

ISSUED BY ORDER OF THE CD;MMISSION. 
This the 15th day ofMay, 2000. 

NORTH CAROLINA UTILITIES.COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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ATIACHMENT A 

WESTERN CAROLINA UNIVERSITY 
Docket No. E-35, Sub 27 

SCHEDULE "CP" 
PURCHASED POWER COST RIDER 

The customer's bill for each month rendered between April 25, 2000, and April 24, 2001, shall 
be adjusted by an incremental charge of $0.00563 per kWh as determined to be appropriate by the 
North Carolina Utilities Commission. · 

This rate is detennined as follows: 

Factor for estimated purchased 
power costs for the period 
April, 2000 - Marcb, 2001 

Experience Modification Factor to reflect 
actual results for the period 
April, 1999 - Marcb, 2000 

Experience Modification Factor Interest 
to reflect the overcollection of 
expenses for the p~riod · 
April, 1999 - Marcb, 2000 

TOTALRATE 

Effective for bills rendered on and after April 25, 2000. 

This rider shall expire on April 24, 2001. 
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DOCKET NO. E-2, SUB 753 
DOCKET NO. P-708, SUB 5 

DOCKET NO. G-21, SUB 387 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application by Carolina Power & Light · . 
Company, Intetpath Communications, Inc.,:· 
and North Carolina Natural Gas Corporation 
to Transfer Ownership of Carolina Power & 
Light Company. Interpath Communications, 
Inc., and North Carolina Natural Gas 
Corporation to a Holding Company 

) 
) 
) 
) 
) 
) 
) 

ORDER APPROVING 
APPLICATION 

HEARD: Tuesday, February 8, 2000, at 9:30 a.m. and Tuesday.,February 15, 2000, at 1:30 
p.m. through Wednesday,'February 16, 2000, in Commission Hearing Room 2115, 
Dobbs lluilding, 430 North Salisbury Street, Raleigh, North Carolina 

BEFORE: Commissioner William R Pittman, Presiding. Chairman Jo Anne Sanford, and 
Commissioners Ralph A Hunt, Judy Hunt," J. Richard Conder, Robert V. Owens, Jr., 
and Sam J. Ervin, JV 

APPEARANCES: 

For Carolina Power & Light Company: 

Len S. Anthony, Deputy General Counse~ Post Office Box 1551, Raleigh, North 
'Carolina 27602-1551 

FQr Carolina Utility Customers Association, Inc.: 

James P. West, West Law Offices, P.C., Suite 1735, 434 Fayetteville Street Mall, 
Raleigh, North Carolina 27601 

For the Carolina Industrial Group for Fair Utility Rates: 

Ralph McDonald, Bailey & Dixon, L.L.P.,Post Office Box 1351, Raleigh, North 
Carolina 27602-1351 

For Public Works Commission, Ci~y of Fayetteville: · 

Gearold L. Knowles, Schiff Hardin & Waite, 1101 Connecticut Avenue, N.W., 
Washington, DC 20036 
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For the Using and Consuming Public: 

Gisele L. Rankin, Staff Attorney, Public Staff - North Carolina Utilities Commission, 
4326 Mail Service Center, Raleigh, Nortb Carolina 27699-4326 

Margaret A. Force and Leonard G. Green, N.C. Department of Justice, Post Office 
Box 629, Raleigh, North Carolina 27602-0629 

BY THE COMMISSION: On October 15, 
0

1999, pursuant to G,S. 62-111, Carolina Power 
&light Company (CP&L), Interpath Communications, Inc. (Interpath) and North Carolina Natural 
Gas Corporation (NCNG) (collectively, Applicants) filed their Application to Transfer Ownership of 
CP&L, Interpath and NCNGto a Holding Company. As amended on January 31, 2000, the transfer 
of ownership will b_e accomplished by the holders of the common stock of CP&L exchanging their 
shares for a like number of shares of new holding company common _stock and the new holding 
compaoy becoming the owner of the CP&L common stock formerly represented by the CP&L 
common stock certificates. CP&L, as owner ofNCNG and Interpath,'will convey ownership of these 
two utilities' stock to the holding company as a stoclc Qividend · 

On October 25, 1999, Carolina Industrial Group for Fair Utility Rates (CIGFUR) filed a 
Petition to Intervene._ On November 10, 1999, Carolina Utility Customers Association, Inc. (CUCA), 
the Greenville Utilities Commission (GUC), and the Cities of Rocky Moun~ Wrlson and Monroe, 
Nortb Carolina (Cities) filed Petitions to Intervene. On November 24, 1999, the Attorney General 
filed a Notice of Intervention. On December 13, 1999, the Public Works Commission of the City of 
Fayetteville (PWC) and the North Carolina Electric Membership Corporation (NCEMC) filed 
Petitio.iis to Intervene. Each of these petitions were allowed by Commission Order. 

On November 3, 1999, the Commission issued an order Scheduling Hearings and Requiring 
Profiled Testimony and Public Notice. 

On November 12, 1999, CP&L filed the Testimony ofJohn J. Gillen and Larry M. Smith. On 
January 31, 2000, CUCA filed the direct testimony of Kevin O'Donnell. On February 2, 2000, the 
Public Staff filed the direct testimony of Scott Hempling. Also on February 2, 2000, Regulatory 
Conditions and the Code of Conduct agreed to by the Public Staff, CP&L, Interpath, NCNG and 
CP&L Holdings, Inc. (Holdings) were filed by the Public Steff. 

On February 7, 2000, CP&L filed the Rebuttal Testimony of Larry M Smith. On February 
14, 2000, CUCA filed the additional direct testimony of Kevin O'Donnell. Also on February 14, 
2000, CP&L filed a Motion to reject the additional direct testimony of Mr. O'Donnell 

On February 15, 2000, CP&L, Interpath, NCNG and the Public Staff jointly filed a Stipulation 
stating that they each had agreed to support the application subject to the Regulatory Conditions 
contained in the Stipulation and recommending adoption thereof by the Commi~sion. 

This matter came on for hearing as scheduled. At the beginning of the hearing, following orai 
argument, the Presiding Commissioner granted CP&L's motion to reject the additional direct 
testimony ofMr. O'Donnell 
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Based on the foregoing, the testimony-and exhibits received into evidence at the hearing,. and 
the entire record of this proceeding, the Commission makes the following: 

FINDINGS OF FACT 

I. CP&L is an electric public utility company under the laws of the State of North 
Carolina and is subject to the jurisdiction of the Commission. CP&l..'is engaged in-the business of 
generating, transmitting, distributing and selling electric powedn its assigned territory in North and 
South Carolina. · · · 

2. NCNG is a local distribution natural gas public utility incorporated in Delaware, 
authorized to do business in North Carolina, and subject to the jurisdiction of the Commission. 
NCNG provides Ilatural gas, propane and natural gas transportation services in South-central and 
eastern North CarolimL NCNG is a wholly.owned subsidiary of CP&L. 

3. Interpath is a telecommunications public utility company under the laws of the State 
ofNo;th Carolina and is subject to the jurisdiction of the Commission. Interpath is authorized to 
provide local and interexchange, long distance, switched and dedicated services throughout the State 
of North Carolina. Interpath is a wholly-owned subsidiary ofCP&L. 

4. Pursuant to G.S. 62-111, CP&L, NCNG and Interpath seek authority from the 
Commission to transfer their owner~p to a: new holding company. The transfer of ownership will 
be accomplished by the hOlders of the ·common stock of CP&L exchanging their shares for a like 
number Of shares of new holding company common stock and the new holding company beico_µlitig 
the owner of the _CP&L common stock formerly represented by the CP&L common stock certificates.
CP&L, as owner ofNCNG and Interpath, will convey ownership of these two utilities' stock to the 
holding company as a stock dividend. · 

5. In order for CP&L, Interpath and NCNG to obtain Commission approvai of the 
proposed transfer of their ownership to a holding company they must demonstrate that the transfer 
is justified by the public convenience and necessity. 

6. CP&L is currently an exempt public utility holding company under the Public Utility 
Holding Company Act of 1935. 

7. .CP&L has diversified its busine.ss operations through the ownership of several 
subsidiaries, including NCNG, Interpath and SRS, Inc. 

8. AB a result of these diversification activities, CP&L itself: functions as both a holding 
company and an electric public utility' company. 

9. The Regulatory Conditions and Code of Conduct adopted herein, which have been 
agreed to by the Public Stall; CP&L, Interpath and NCNG and committed to by CP&L, Interpath, 
and NCNG during their testimony, are adequate to ensure that there will be no adverse impact on the 
rates and service ofCP&L's and NCNG's retail ratepayers, that CP&L's snd NCNG's ratepayers are 
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protected as much· as possible from potential harm. and that there are sufficient benefits from the 
transfer of ownership to offset the potential harms and risks. 

10. The transfer of ownership of CP&L, Interpath and NCNG to CP&L Holding, Inc., 
as proposed herein, is justified by the public convenience and necessity. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 1-S 

These findings of fact are essetitially iiiformational, procedural and jurisdictional in nature and 
are not in dispute. The description of the proposed transfer of ownership of CP&L, NCNG and 
lnterpath to a holding company structure is based upon the amended application filed by CP&L 
herein. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 6 

This finding is based on the Application and the testimony of CP&L witnesses John J. Gillen 
and Larry M. Smith. 

Through its application and the testimony of Witnesses John J. Gillen and Larry M. Smith, 
CP&L explained that both the natural gas and electric utility industries are subject to the requirements 
of the Public Utility Holding Company Act of 193S (PUHCA). PUHCA provides that a public utility 
(whether it is electric or gas) that wishes to merge with another public utility must.either: (!} become 
a holding company subject to the requirements of PUHCA and the Securities and Exchange 
Commission (SEC) rules and regulations promulgated pursuant to PUHCA; or (2) avoid becoming 
a holding company by combining all utility activities into a single corporate entity. As a result of 
CP&L's (an electric utility) merger with NCNG (a gas public utility}; CP&L became a holding 
company under PUHCA CP&L did not become a registered holding company subject to the full 
jurisdiction of the SEC because it qualified for an exemption. This exemption descn"bed in Section 
3(a)(2) of PUHCA provides that if a holding company itself is predominately a public utility whose 
operations do not extend beyond the state iii which.it is organized and contiguous states it qualifies 
as an exempt holding company. Since following CP&L's acquisition ofNCNG, CP&L was the 
holding company and waS and is predominately a public utility.whose operations do not extend 
beyond the state in which it is organized and contiguous states, it qualified for this exemption. No 
other party to the proceeding challenged or questioned CP&L's representations with regard to the 
application of PUHCA to its current situation. 

EVIDENCE AND CONCLUSIONS FOR FINDING OJ<: FACT NO. 7 

This finding is based on the testimony ofCP&L witnesses Gillen and Smith and the testimony 
ofCUCA witness O'Donnell, and the records of the Commission. 

The Commission's records, which are public documents, and the testimony of CP&L 
witnesses Gillen and Smith, and CUCA witness O'Donnell demonstrate that CP&L has diversified 
its business operations beyond electric utility service. CP&L currently owns NCNG, a local 
distribution natural gas company, Interpath, a telecommunications company, and SRS, an energy 
services company. This fact is not in controversy and is admitted by all the parties to this proceeding. 
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 8 

This finding is based on the testimony of CP&L witness Lany M Smith. CP&L witness 
Smith testified that under CP&L's current corporate structure, CP&L, the corporation, functionil as 
both an electric utility as well aa a holding company. Both the electric utility and holding company 
functions are maintained within CP&L. 

None of the other parties to~ proc~~ding challenged CP&L with regard to this issue. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 9 

This finding is based on the testimony of Applicants' witnesses Gilien and Smith, Public Staff 
witness Hempling, the Stipulation entered into between CP&L, NCNG, Inte!path, and the Public 
Stall; and the record contained in Docket Nos. E-2, Sub 740 and G-21, Sub 377. 

Through its .application and the .testimony of witnesses John J. Gillen and Lany M Smith, 
CP&L explained that both the natural gas and electric utility industries are subject to the requirements 
of PUHCA PUHCA provides that a public utility (whether it is electric or gaa) that wishes to merge 
with another public utility must either: (!) become a holding company subject to the requirements 
of PUHCA and the SEC rules and regulationa promulgated pursuant to PUHCA; or (2) avoid 
becoming a holding company by combining all utility activities into a single COIJ>Orate entity. As a 
result of CP&L's (an electric utility) merger with NCNG (a gas public utility), CP&L became a 
holding company under PUHCA CP&L did not become a registered holding company subject to the 
full jurisdiction of the SEC because it qualified for an exemption. This exemption descnbed in 
Section 3(a)(2) ofPUHCA provides that if a holding company itself is predominately a public utility 
whose operations do not extend beyond the state in which it is organized and contiguous states it 
qualifies as an exempt holding company. Since following CP&L's acquisition ofNCNG, CP&L was 
the holding company and waa and is predominately a public utility whose operations do not extend 
beyond the state in Which it is organized and contiguous states, it qtialified for this exemption. In 
their application in this docket, the Applicants acknowledged that the new holding company may no 
longer be exempt and may be required to register under PUHCA The Applicants have sought to 
qualify under a different exemption, that described in Section 3(a)(!) ofPUHCA, which requires that 
the utilities' operations be primarily intrastate in nature. It is unclear whether the holding company 
will qualify for this exemption. 

In Docket Nos. E-2, Sub 740 and G-21, Sub 377, the docket establiahed by the Commission 
to address CP&L's and NCNG's application to engage in a business combination transaction, the 
Commission approved a Code of Conduct and set of Regulatory Conditiona which are intended to 
protect NCNG's and CP&L's customers from: (I) all direct and indirect costs of the merger; (2) any 
potential adverse affects on CP&L's and NCNG's cost of capital; (3) potential deterioration in 
CP&L's and NCNG's quality of service and increases in rates; (4) the potential for CP&L and NCNG 
to unreasonably favor their affiliates; (5) any potential harm to competition between gas and electric 
service; (6) the potential for NCNGto discriminate against other gas customers in favor ofCP&L; 
(7) the potential for discrimination by NCNG against non-alliliated electric generators; and 
(8) potential bias in electric generation siting. 
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In this docket, the Applicants and· the Public Staff revised the Code of Conduct and 
established numerous additional Regulatory Conditions in order to ensure that the protections created 
by the original Code of Conduct and Regulatory Conditions are preserved once CP&L converts to 
a holding company structure as well as to protect this Commission's jurisdiction to the greatest extent 
possible ifCP&L converts to a registered holding company structure. Regulatory Conditions l,-14 
of the Conditions attached to the Stipulation entered into between the Applicants and the Public Staff 
are the holding company conditions. These Regulatory Conditions are practically identical to those 
approved by the ColDIIlission with regard to the mergers of SCANA Corporation with Public Service 
Company of North Carolina, Inc.' anciDoiiilitlori'Resources, Inc. with Consolidated Natural Gas 
Company, both of which involved registered holding companies. 

Public Staff witness Hempling testified that ifCP&L converts to a registered holding company 
under PUHCA, this Commission's traditional authority to regulate CP&L will become uncertain 
because of the potentially preemptive relationship between PUHCA and State law. Because of this 
concern, the Public Staff proposed, and the Applicants agreed to, numerous Regulatory Conditions 
designed to protect the ColDIIlis~on's jurisdiction from PUHCA preemption growing out of CP&L's 
formation ofa registered holding company. The 14 Regulatory Conditions in question can be broken 
down into 4 categories: (I) inter-affiliate transactions involving goods and services; (2) inter-affiliate 
financing transactions; (3) inter-affiliate transfers of assets; and (4) general conditions. Regulatory 
Condition No. 1 descn"bes procedures related to the Commission's review of inter-affiliate contracts 
subject to Section 13 of PUHCA Pursuant to this condition, CP&L and NCNG must obtain 
Commission pennission before engaging in such inter-affiliate transactions. In addition, the contracts 
themselves must provide that CP&L and/or NCNG may not: (I) make or incur a charge under the 
contract except in accordance with North Carolina law; or (2) seek to reflect in rates any costs 
incurred or revenue earned under the contract except as permitted by the Commission. Finally, the 
SEC must have found that the contracts, including these terms, are not inconsistent with PUHCA, 
except that no such finding by the SEC is required ifno SEC authorization of the contract is required 
under PUHCA As a resul~ a utility's obligation to pay charges under the SEC jurisdictional contract 
will be limited to those charges determined by the Commission to be consistent with the utility's state 
law obligations to charge just and reasonable rates. If the utility is not obligated to pay a charge 
unless it has been filed with and approved by the state commission, it incurs no cost which the state 
would have to disallow. 

Regulatory Condition 2 obligates CP&L and NCNG and their affiliates to refrain from 
challenging a Commission disallowance on preemption grounds. This condition will assist the 
Commission by reducing the probability of having to defend its retail ratemaking actions in court. 

Regulatory Condition 3 requires CP&L and NCNG to ask the SEC to make explicit the fact 
that its approval of the creation of a holding company, if such approval is necessary, does not preempt 
the Commission. Such language in an SEC order will bolster the Commission's position should any 
preemption challenge later be brought to a Commission order. Regulatory Condition 4 contains the 
standard language preventing CP&L and NCNG from paying more than market price for any good 
and/or service purchased under an inter-affiliate transaction. 

Regulatory Condition 5 requires any inter-affiliate financing agreements between and among 
CP&L and NCNG and their affiliates to state that CP&L and NCNG may not commit themselves to 
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tenns except in accordance with North Carolina law and the Commission"s rules and may not reflect 
in retail rates financing costs not allowed by the Commis~on. Regulatory Condition 6 requires CP&L 
and/or NCNG, if they seek approval from the SEC for the creation of a holding company, to seek 
language in the SEC approval order stating that the order does not prevent the Commission from 
exercising its customary powers over CP&L's and NCNG's revenue requirements. Regulatory 
Condition 7 prohibits CP&L and NCNG from challenging on preemption grounds a Commission 
review of inter-affiliate financing transactions. 

Regulatory Conditions 8-12 attempt to protect the Commission from the risk of preemption 
regarding the transfer of assets within the corporate fumily should CP&L become a registered holding 
company. Under Regulatory Condition 8 where there is a·voluntary transfer of assets.by a_ utility to 
an affiliate, the transferor may not commit to the transaction, and ·may not reflect the transaction in 
North Carolina· retail rates, except upon terms that are in ac~ordance with North Carolina law and 
the Commission's decisions. 

Regulatory Condition 9 requires CP&L and NCNG to include the commitment made in 
Regulatory Condition 8 in any application to the SEC for approval of the transaction. Regulatory 
Condition 10 requires CP&L and NCNG and their holding colDpany to include in their application 
for approval of the acquisition filed with the SEC a request that the SEC find that approval does not 
prevent the Commission from altering that structure pursuant to state law by exercising authority over 
transfers of assets. Regulatory Condition 11 protects the Commission's ability to reflect the proper 
price associated with transfers and setting North Carolina rates. Regulatory Condition 12 prohibits 
CP&L and NCNG from asserting preernption'by the SEC, thus reducing the probability of future legal 
challenge~ to Commission orders. 

Regulatory Conditions 13 and 14 are general conditions. Regulatory Condition 13 requires 
that CP&L and NCNG and their holding company and their affiliates bear the full risk of preemption. 
It also specifically commits these companies to talce such actions as the Commission deems necessary 
to preserve its jurisdiction and to bear the cost consequence~ if s~ch juris_diction is diminished: 
Fmally, Regulatory Condition 14 anticipates the possibility that Congress might repeal PUHCA and 
requires CP&L and/or NCNG to work witli the Public Staff to negotiate any changes to these 
conditions necessitated by this change in federal law. 

None of the other parties to this proceeding, including CUCA, objected to or commented 
upon the revised Code of Conduct and the Regulatory Conditions agreed to by the Applicants and 
the Public Staff. CUCA, however, notes that,on cross•examinatiori. Public Staff witness Hempling, 
who proposed the Regulatory Conditions to preserve the Commission's j~diction and keep 
ratepayer, in the same plate they would be without the Applicants' proposed transfer of ownership, 
acknowledged that he had neither identified any quantified or quantifiable benefits nor opined that the 
application was justified by the public convenience and necessity. 

The Commis~on concludes that the revised Code of Conduct and the Regulatory Conditions 
agreed to by the Applicants and the Public Staff adequately protect the Commission and the utilities' 
customers from any adVerse impact of CP&L's conversion to a holding company structure. To the 
extent unforeseen or unintended issues arise, ,any interested-party may bring them to the attention of 
the Commission and the Commission has the authority to take action. The.Commission will make 
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the revised Code of Conduct and the Regulatory Conditions express conditions of approval of 
CP&L's conversion to a holding company structure. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF,FACT NO. 10 

This finding is based on the testimony of Applicants' witnesses Gillen and Smith and the 
testimony of CUCA witness O'Donnell. 

The Applicants' witness Smith explained that at this point in time, CP&L's diversification 
activities have been relatively minimal; Under CP&L's current corporate structure, CP&L, as the 
parent company, performs holding company functions as well as operates as an electric utility. Mr. 
Smith explained that this business organization, while adequate at the moment, will become 
inadequate and create greater and greater confusion as CP&L's diversification activities grow and 
become a larger portion of CP&L's overall business activities. Mr. Smith explained that CP&L has 
safeguards in place today to ensure that there is adequate separation between CP&L's businesses, 
however, as these businesses grow it will become necessary to create a greater separation between 
CP&L's electric.utility activities, its telecommunications activities, its gas activities and its holding 
company activities. 

The Applicants' witness Gillen testified that consolidation in the electric industry has become 
not only a trend, but a necessity. He identified numerous mergers and acquisitions that have occurred 
just since 1997 and explained that these business combinations have been driven by the need for 
electric companies to grow to a size large enough to achieve certain economies of scale and t() 
diversify their energy offerings to include both electric and gas. He further explained that if CP&L 
is to survive and continue to provide adequate, reliable service to its customers in North and South 
Carolina, it must be able to grow to a size sufficient to enjoy the economies Or scale and scope and 
financial strength eojoyed by these other utilities. Accordiog to Mr. Gillen, the dynamics and forces 
currently impacting the electric industry dictate that CP&L must grow and be in a position to grow 
or else it exposes itself to the very real posSJOility of being unable to survive as a stand-alone entity. 

The Applicants' witness Smith explained that any business, includiog a utility, has to plan well 
in advance to establish the corporate structure necessary to allow it to respond to the changing needs 
of its industry. He testified that CP&L is in the process now of putting itself in the position to 
effectively deal with changes in its industry, including the potential for deregulation as well as the 
trend towards consolidation, and also to establish a corporate structure that allows a more clear 
separation of its businesses as CP&L continues to diversify in order to survive and prosper. 

Wrtnesses Gillen and Smith also explained that in addition to CP&L's diversification activities 
and the consolidation of electric and gas companies in the industry, the events occurring in the electric 
industry with regard to deregulation require CP&L to examine its corporate structure. According to 
CP&L, the existing problems involved with a holding company also functioning as a utility, the fact 
that these problems are exacerbated by further diversification, the need for CP&L to further grow and 
diversify to survive and prepare for possible deregulation all dictate that CP&L find a way to more 
clearly separate its_ utility operations from its holding company operations and CP&L's affiliates. 
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According to the Applicants' witness Gillen there are numerous benefits that he believes the 
Applicants and the Commission will enjoy if CP&L is allowed to convert to the proposed holding 
company structure. These benefits and advantages include: 

(I) The corporate separation and financing flexibility afl'orded by a holding 
company structure will increase the holding company's ability to respond to 
changes in the electric and/or gas-industry, markets and regulation. When 
new business opportunities arise, they can be operated as holding company 
subsidiaries, enhancing the separation between CP&L's utility operations and 
those businesses.- The separation will insu1ate CP&L and its customers from 
the risk associated with operating other businesses. 

(2) The holding company structure will permit the use of financing techniques that 
are more directly suited to the particular requirements, characteristics and 
risks of the holding company's other businesses, without impact on the capital 
structure or cost of capital of CP&L. 

(3) Tho other businesses cao obtain funds from tho holding company, from 
affiliates other than CP&L or from their own outside financing. 

(4) Legally separate entities make management of esch business more accountable 
and regulation less complex, and allows for better evaluation of the success 
of each business. 

The Applicants' witness Smith explained that the proposed holding company structure will 
allow CP&L and NCNG to more clearly segregate their utility businesses froni their non-utility 
operations. This segregation will provide improved regulatory oversight ofCP&L's and NCNG's 
utility operations because of the clear separation between utility and non-utility activities. Mr. Smith 
further testified that a parent holding company structure allows a regulated utility to be maintained 
as a separate legal entity, separate from its holding company. It allows new, regulated and non
regulated entities to be added without afl'ecting the legal entities already under the holding company. 
In addition, it provides for a clear separation of the capital structure that is supporting each legal 
entity. It also makes the tracking of costs and revenues between each of the businesses niore simple. 
Fmally, he testified that there are now over 66 public utility holding companies in the United States 
operating electric and gas public utilities in 42 states which indicates that a holding company structure 
is a common and accepted corporate structure for diversified business activities. 

Mr. O'Donnell testified on behalf ofCUCA in opposition to the requested ownership transfer 
to a holding company. According to Mr. O'Donnell, the possibility that CP&L will be required to 
reorganize in a holding company structure in order to accomplish future mergers is not a sufficient 
basis upon which to conclude that the Applicants' proposed r1;1structuring is justified by the public 
convenience and_ necessity. Mr. O'Donnell testified that a holding company structure is more 
problematic than beneficial and therefore should not be adopted until necessitated by a merger that 
provides sufficient ratepayer benefits to offset potential costs and problems associated with the 
holding company structure. 
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He also did not believe that the creation of a holding company would allow for clearer 
segregation of utility versus non-utility income. Mr. O'Donnell testified that cost allocation problems 
are enhanced as a utility diversifies into new businesses. He also disagreed with the Applicants' 
witnesses that the creation of a holding company will allow for a clearer separation of capital 
structure for each subsidiary. In addition, he expressed his opinion that a holding company structure 
will not insulate CP&L's customers from the risks associated with operating other businesses. 

Mr. O'Donnell warned that the creation of a holding company may result in limitations on the 
Commission's regulatory oversight on CP&L. He also opined that the survival of a utility in a 
competitive market is dependent upon the ability to operate as a low cost provider rather than the 
ability to grow. Mr. O'Donnell stated that growth does not necessan1y equate to financial strength 
and may in fact erode financial strength due to the accumulation of debt. 

On cross-examination, Mr. O'Donnell acknowledged that CP&L had already diversified into 
gas. telephone and consulting services, and he explained that such diversification would be 
detrimental to ratepayers if the regulated entity is subsidizing non-regulated ventures and detrimental 
to shareholders if the non-regulated ventures fose money. He also agreed that cost aUocation, capital 
structure and rate of return issues exist today. 

In rebuttal of Mr. O'Donnell's testimony, Mr. Smith descn"bed Mr. O'Donnell's position as 
opposed to diversification because diversification creates cost allocation, capital structure, and return 
on equity issues. Mr. Smith acknowledged that diversification creates cost allocation problems, but 
argued that diversification and growth are necessary. According to Mr, Smith, "it is in the public 
interest for cP&L to grow, diversify, increase its economies of scope and scale and to survive." 

The standard to be applied by the Commission, as in merger proceedings under G.S. 62-111, 
is whether the proposed transfer of ownership is justified by the public convenience and necessity. 
The question. therefore, before the Commission is whether there are sufficient identified benefits to 
offset identified potential harms to the holding company structure to warrant its approval. The 
Commission specifically notes Regulatory Conditions 43 and 44, which have been agreed to by the 
Applicants: 

(43) The Utilities agree that the benefits, costs, and associated risks of the 
Formation and the operation of the Utilities under a holding company 
structure will continue to be.subject to NCUC review as part of this docket 
or other proceedings. The NCUC retains the right to order modifications to 
the structure or operations of Holdings, any Service Company, another 

- Utility, another Affiliate, and/or a Nonpublic Utility Operation providing 
goods or services to the Utilities, and/or to take whatever action the NCUC 
deems necessary to protect the Utilities' North Carolina regulated customers. 

(44) Any approval by the NCUC of the transfer of the Utilities to Holdings shall 
not be considered. cited, or argued to constitute any finding or predisposition 
by the NCUC that it is in the public interest for any future diversification, 
expansion, acquisition, combination, merger, or transfer of control by or 
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involving Holdings, any Affiliate, aoy Nonpublic Utility Operations; or other 
entity within the Holding Company System to occur. 

The Commission concludes that the benefits testified to by the Applicaots' witnesses, 
particularly that the holding company structure may simplify Commission oversight of the Applicants' 
regulated operations, in conjuoction with Regulatory Conditions 43 and 44 agreed to by the 
Applicants, provide ample support fur the adoption of the proposed holding company structure while 
offiietting the potential banns and risks. The Commission notes, as contemplated by these Regulatory 
Conditions, that it reseives the right to oi-det further changes in corporate structure, ifnecessacy. 

CONCLUSIONS OF LAW 

1. Under the relevant statute, G.S. 62-111, the Commission has broad authority to 
review all aspects of the proposed transfer of ownership and to balance all potential benefits and costs 
to determine if they should be authorized. · 

2. Approval should be given to CP&L, Interpath, and NCNG's proposed transfer of 
ownership only if sufficient conditions are imposed to ensure that the transfer will }J.ave no known 
adverse impact on the rates and service ofCP&L's and NCNG's ratepayers; CP&L's and NCNG's 
ratepayers are protected as much as possible from potential harm; and these ratepayers will receive 
sufficieµt: benefit from the transfer to offset any potential costs, risks, and harms. 

3. The Regulatory Conditions and Code ofCondllct approved herein are intended to 
prevent the transfer of ownership from having any known adverse impact on the rates and service of 
CP&L"s and NCNG's ratepayers; to protect those ratepayers as much as posst"ble from potential 
harm; and to provide sufficient benefits from·the transfer to offset any potential costs, risks, and 
harms. 

4. Based on its application of the foregoing standards to the facts of this case, with 
particular attention paid to the Regulatory Conditions and Code of Conduct approved herein, the 
Commission concludes that the proposed transfer of ownership is justified by the public convenience 
and necessity, and that it should be approved. 

IT IS, THEREFORE, ORDERED as follows: 

I. That CP&L, Interpath aod NCNG's application to transfer ownership to a holding 
company, as described herein and in the amended application, is approved upon the following 
Regulatory Conditions with which CP&L, Interpath and NCNG are hereby ordered to comply: 

For purposes of the fullowing Regulatory Conditions, the following definitions shall be 
applicable: 

Affiliate: Any company or subsidiary, ten percent (10%) or more of the outstanding voting 
securities (and/or other measures of ownership interest) of which are owned, controlled, or 
held with power to vote, directly or indirectly, by Holdings, and is thus afliliated with both 
Holdings and each of the Utilities. 
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CP&L: The public utility operations of Carolina Power & Light Company as defined in G.S. 
62-3(23). 

Formation: . The formation of Holdings and the transfer of stock of the Utilities and/or other 
Affiliates to Holdings. 

Holding Company System: Holdings and all if its Affiliates. 

Holdlngs: The holding.company ~stablished.to hold JOO% of the stock of eacb of the Utilities 
(mcluding each Utility's Nonpublic Utility Operations) and stock/ownership interests in other 
Affiliates. 

Interpath: The public utility operations oflnterpath Communications, Inc., as defined in G.S. 
62-3(23). 

NCNG: The public utility operations ofNorth Carolina Natural Gas Co!poration as defined 
in G.S. 62-3(23). 

NCUC: The North Carolina Utilities Comntission. 

Nonpublic Utility Operations: All activities engaged in by one or more of the Utilitie~ 
involving the sales of goods or services that are not regulated by the Nortb Carolina Utilities 
Commission. 

Service Company: An Affiliate that provides shared goods and/or services to Holdings, one 
or more of the Utilities, one or more of the other Affiliates, and/or one or more of the 
Nonpublic Utility Operations. 

Utilities (collectively) or Utility (singly): The public utility operations of CP&L, NCNG, 
and/or Interpath. 

REGULATORYCONDffiONS 

(I) With respect to any transaction that is subject to Section 13 of the Public Utility 
Holding Company Act of 1935 (PUHCA), the following requirements and procedures 
shall apply: 

(a) CP&L and/or NCNG shall not engage in any such transaction without first 
obtaining from the NCUC such decision as is required under North Carolina 
law accepting the contract that memorializes such a transaction and 
authorizing the payment of compensation or fees pursuant thereto. CP&L 
and/or NCNG·shall submit each proposed contract to the Public Staff for 
informal review at least ten days before filing it with the NCUC. 

(b) Any such contract shall provide that CP&L and/or NCNG: 
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(i) may not make or incur- a charge und_er any such contract except in 
accordance with North Carolina law and the rules, regulations and 
orders of the NCUC promulgated thereunder; and 

(ii) may not seek to reflect in rates ll!lY (A) cost incorred under such 
contract exceeding the amount allowed by the NCUC or (B) revenue 
level earned under such contract less than the amount imputed by the 
NCUC. 

(c) CP&L and NCNG shall certify that neither CP&L, NCNG, Holdings, nor any 
Affiliate thereof has made any filing with the SEC inconsistent with such_ 
contract. Such certification shall be repeated annually on the anniversary of 
the first certification. 

(d) The SEC shall have found that such contract is not inconsistent with PUHCA, 
except that no such finding by the SEC shall be required if no SEC 
authorization of such contract is required under PUHCA 

(2) Neither CP&L, NCNG, Holdings, nor any Affiliate thereof shall assert in any forum, 
with respect to any transaction to which CP&L and/or NCNG is involved and which 
is subject to Section 13 ofPUHCA, that PUHCA in any way preempts the NCUC 
from reviewing the reasonableness of any commitment entered into by CP&L and/or 
NCNG and from disallowing C(Jsts or imputing revenues, related to such commitment, 
to CP&L and/or NCNG. Should any other entity so assert, CP&L, NCNG, their 
affiliated holding company and any Affiliate thereof shall not support any such 
assertion and shall, upon leaming·of such assertion, so advise and consult with the 
NCUC and the Public Staff regarding such assertion. 

(3) CP&L, NCNG, Holdings or all three shall request the SEC to include the following 
language in any order issued· approving the.creation of the holding company and its 
acquisition ofCP&L and NCNG (the acquisition): 

Approval of this application in no way precludes the North Carolina 
Utilities Commission frOm scrutinizing and disallowing Charges 

, incurred or made or allowing or imputing a different level of such 
charges when setting rates for services rendered to customers of 
afliliated public utilities in North Csrolina. 

(4) Neither CP&L nor NCNG shall take 8!lY service from an Affiliate under circumstances 
where the costs incurred for that service (whether directly or through allocation) 
exceed fair market value. 

(5) With respect to 8!lY financing transaction entered into between and/or among CP&L, 
NCNG. and Holdings and/or any one or more of its other Affiliates, any contract 
memorializing such transaction shall provide that CP&L and/or NCNG: 
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(a) may not enter into any such financing transaction except in accordance 'With 
North Carolina law and the rules, regulations and orders of the NCUC 
promulgated thereunder; and 

(b) may not reflect in rates the effect of any capital structure or debt and/or equity 
costs except as allowed by the NCUC. 

(6) CP&L, NCNG, Holdings or all three shall include in any application for approval of 
the acquisition filed with the SEC pursuant to PUHCA a request that the SEC include 
the following statement in its approval order(s): 

The SEC further finds that its approval of this acquisition or future 
financing arrangements does not preclude the NCUC or other 
regulatory authority from setting rates based on the assumption of a 
capital structure, a corporate structure, debt costs or equity costs that 
varies from the structure(s) or cost(s) approved in this Order. 

(7) Neither CP&L, NCNG, Holdings, nor any other Afliliate thereof shall assert in any 
forum, with respect to any financing transaction with which CP&L and/or NCNG is 
involved and which is subject to PUHCA, that PUHCA in any way preempts the 
NCUC from exercising any lawful authority it may have over such financings or that 
the NCUC is precluded from setting rates based on the capital structure, corporate 
structure, debt costs, or equity costs that it finds to be appropriate for ratemaking 
purposes. Should any other entity so assert, CP&L, NCNG, their affiliated holding 
company and other Affiliates shall not support any such assertion and shall, upon 
learning of such assertion, so advise and consult with the NCUC and the Public Staff 
regarding such assertion. 

(8) With respect to the voluntary transfer by CP&L, NCNG, or aoy Affiliate thereof to 
nonjurisdictional operations; an Affiliate, and/or a nonaffiliate of the control or 
ownership of any asset or portion thereof used for the generation, transmission, 
distn"bution or.other provision of electric and/or natural gas service to customers in 
North Carolina: 

(a) CP&L, NCNG, Holdings, and any Affiliate shall not commit to or carry out 
such a transfer except in accordance with North Carolina law and the rules, 
regulations and orders of the NCUC promulgated thereunder; and 

(b) CP&L and NCNG may not reflect in rates the value of any such transfer 
subject to PUHCA except as allowed by the NCUC. 

(9) CP&L, NCNG, Holdings and Affiliates shall include in their application for approval 
of the acquisition filed with the SEC pursuant to PUHCA the commitment set forth 
in Regulatory Condition 8 above. 
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(10) CP&L, NCNG, Holdings and Affiliates shall include in their application for approval 
of the acquisition filed with the SEC pursuant to PUHCA a request that the SEC 
include the following stateID;ent in its approval order(s): 

CP&L, NCNG, their holding company and afliliates recogoize that the 
NCUC wishes to preserve its-state law authority, under present or 
future state law, to require approval of transfers of control or 
ownership of any asset or portion thereof from CP&L, NCNG, or one 
or more of their affiliates to nonjurisdictional operations, affiliates, or 
nonafliliates. Without conceding their right lo assert that the NCUC 
does not and should not have such authority, CP&L, NCNG, their 
holding company and affiliates request the SEC to state, in its order 
approving the instant acquisition, that the SEC does not intend its 
approval of the acquisition to preclude a future state commission 
order mandating or otherwise exercising state authority over such a 
transfer of assets. 

(11) Any filing with the SEC in connection with asset transfers involving CP&L and/or 
NCNG shall request that the SEC include the following language in its approval 
order(s): 

Approval of this application in no way precludes the North Carolina 
Utilities Commission from scrutinizing and establishing the value of 
the asset transfer for purpos·es of determining the rates for services 
rendered to CP&L's and/or NCNG's customers. It is the SEC's 
intention that the North Carolina Utilities Commission retain the right 
to review and determine the value of such asset transfer for purposes 
of determining rates. · 

(12) Neither CP&L, NCNG, Holdings, nor aoy Affiliate thereof shall assert in any forum, 
with respect to My· asset .transfer transaction to which CP&L and/or NCNG is 
involved and which is subject to PUHCA, that PUHCA in any way preempts ihe 
NCUC from (a) exercising such authority as it may have under North Carolina law to 
mandate, approve or otherwise regulate a transfer of assets by or to CP&L and/or 
NCNG, or (b) scrutinizing and establishing the value of the asset transfers for 
purposes of determining the rates for services rendered to CP&L's and/or NCNG's 
customers. Should any other entity so assert, CP&L, NCNG, Holdings or other 
Affili.ites shall not support any such assertion and shall, upon learning of such 
assertion, so advise and consult with the NCUC and the Public Staff regarding such 
assertion. 

(13) Wrth respect to the Affiliate transactions, asset transfers, and financings described in 
,the preceding conditions, CP&L, NCNG, Holdings and any Affiliates thereof shall 
bear the full risk of !lllY preemptive effects of. PUHCA The previous sentence 
includes, but is not limited to, agreement by CP&L, NCNG, Holdings, and all 
Affiliates to take all such actioos as may be reasonably necessary and appropriate lo 
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hold North Carolina ratepayers harmless from rate increases, foregone opportunities 
for rate decreases or other effects of such preemption. Such actions include, but are 
not limited to, filing with and obtaining approval from the SEC of such commitments 
as the NCUC deems reasonably necessary to prevent such preemptive effects. 

(14) If PUHCA is amended or replaced by future legislation, representatives of CP&L, 
NCNG and Holdings shall meet with the Public Staff promptly after the passage of 
such legislation and negotiate in good faith wheth~r and how these conditions have 
been affected bY such legis!ation·and-whether they should be revised or removed. In 
the event the parties are unable to reach agreement within a reasonable time after 
passage of such legislation, the unresolved issues shall be submitted to the NCUC for 
resolution. · 

(15) CP&L and NCNG shall file with the NCUC, and provide a copy to the Public Sta!!; 
a copy of all applications, reports, or other documents filed with the SEC under 
PUHCA by Holdings, any Service Company, the Utilities, other Affiliates, and/or a 
Nonpublic Utility Operation. CP&L and NCNG also shall file with the NCUC all 
orders issued by the SEC that directly or indirectly affect any of the Utilities' 
accounting practices, financings, or operations, and/or transfer prices or allocations 
affecting the Utilities. 

(16) Unless explicitly superseded by the conditions contained herein, tho conditions agreed 
to bY CP&L and NCNG, and ordered by the NCUC, in Docket Nos. E-2, Sub 740, 
and G-21, Sub 377, remain in full force and effect. 

(17) All costs of the Formation and all direct and indirect corporate cost increases, if any, 
attributable to the Fonnation shall be excluded from each of the Utilities' utility 
accounts, and also shall be excluded from its utility costs, for all purposes that affect 
its regulated retail utility rates and charges. For purposes of this condition, the term 
"corporate cost increases" is defined as costs in excess of the level that each of the 
Utilities (a) would have incurred using prudent business judgment, cir (b) would have 
had allocated to it, had the Formation not occurred. "Corporate cost increases" shall 
also include any payments made under change--of-control agreements, salary 
continuation agreements, and/or other severance- or personnel-type arrangements that 
are reasonably attributable to the Formation. 

(18) Subject to future orders of the NCUC, and to the extent they affect the Utilities' costs 
of providing public utility service, all administrative and general expenses of Holdings, 
the Utilities, other Afliliate~ and the Nonpublic Utility Operations shall be distnouted 
for North Carolina retail ratemaking purposes bY either direct assignmen~ allocation, 
or such other means as the NCUC may determine are necessary to assure that the 
relationships between and among Holdings, the Utilities. other Affiliates, and the 
Nonpublic Utility Operations are consistent with the Code of Conduct approved by 
the NCUC ( or ;my subsequent replacement thereof). 
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(19) Each of the Utilities shall file a cost allocation manual with the NCUC within nine 
months after the Formation. Each cost allocation manual shall describe how all direct, 
indirect, and other costs will be charged to capital projects, Holdings, any of the other 
Utilities, other Affiliates, and(or the Nonpublic Utility Operations. In that connection, 
each of the Utilities will perform· a detailed review" of the. common costs to be 
allocated and allocation factors to-be used. Within nine months after the Formation, 
the Utilities shall each provide a list of items considered to be the shared services of 
the Utilities and the basis for each determination. If the organization of any of the 
Utilities' public utility operations changes, the affected Utilities will file with the 
NCUC any resulting changes to their cost allocation manuals. 

(20) Wrthin nine months after the Formation, the Utilities shall file with the NCUC a cost 
allocation manual for each Service Company, any Affiliate, or Nonpublic Utility 
Operation providing goods 811d services to any of the Utilities, and for Holdings, 
should Holdings provide any such goods or services. Each cost allocation manual 
shall descnDe how all direct, indirect, and other costs of such provider of goods and 
services will be charged between and among Holdings, each of the Utilities, other 
Affiliates; and the Nonpublic Utility Operations, and shall include a detailed review 
of the common costs to be allocated and the allocation factors to be used. On or prior 
to the date each such cost allocation manual is filed, each of the Utilities shall file a 
list of the services and goods that are provided or are anticipated to be provided 
shortly thereafter by a Service Company, other Affiliate, Holdings, or a Nonpublic 
Utility Operation. None of the Utilities shall commit to any cost allocation that would 
result from any changes to such cost allocation manual or list of services and goods 
until ten days after they have filed such changes with the NCUC. If the organiution 
of any of the Utilities changes, the affected Utilities will promptly file with the NCUC 
any resulting changes tri any affected cost allocation manual. 

(21) The Utilities are required to seek out and buy all goods and services from the lowest 
cost provider of comparabl~ goods and services: To this end, each of the Utilities 
must conduct periodic market price studies for goods and services it receives from 
Holdings, any Service Company, another Affiliate, or a Nonpublic Utility Operation, 
which allows assessment of whether it could have acquired the services at a lower 
market cost from nonaffiliated providers, or whether it could have provided the 
service itself at lower cost. 

(22) Whenever requested by the Public Stall; one or more of the Utilities shall meet and 
consult with the Public Staff regarding plans for significant changes in their 
organization and structure, the impact of such plans on their rates, operations, and 
service, and proposals for assuring that such plans do not adversely affect their North 
Carolina regulated electric customers. If one or more of the Utilities is planning or 
considering such changes, the affected Utilities shall notify the Public Staff in writing. 

(23) Any affected Utilities shall file notice with the NCUC 90 days prior to the initial 
transfer or any subsequent significant transfer of any services, functions, departments, 
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employees, rights, obligations, assets, or liabilities from any of the Utilities to a 
Service Company, Holdings, another Affiliate, or a Nonpublic Utility Operation. 

The Utilities shall each file annual reports of affiliated transactions with the NCUC in 
a funnat prescribed by the NCUC. The first reports on affiliated transactions shall be 
filed on March 31, 2001, for activity through December 31, 2000, aod aonually 
thereafter on March 31. 

Transactions between and among each of the Utilities, Holding~ other Affiliates, aod 
the Nonpublic Utility Operations shall be reviewed regularly by the Utilities' internal 
auditors. The Utilities shall make available for review by the Public Staff aod the 
NCUC all workpapers relating to these internal audits and all other internal audit 
workpapers, if any, related to affiliate transactions, aod shall not oppose Public Staff 
and NCUC requests to review relevaot external audit workpapers. 

CP&L will file with the NCUC revisions to its electric cost of service manual to 
reflect any changes to the cost ofseivice det~tion proCess made necessary by the 
Fonnation, any subsequent alterations in the organizational structure ofHoldiogs, the 
Utilities, other Afliliates, or the Nonpublic Utility Operations, or other circumstances 
that necessitate such changes. 

In accordance with North Carolina law, the NCUC and the Public Staff will continue 
to have access to the books and records of each of the Utilities, Holdings, other 
Affiliates, and the Nonpublic Utility Operations. 

The revenues from certain CP&L electric utility wholesale transactions are 
(a) allocsted in part to CP&L's North Carolina retail operations in CP&L's North 
Carolina retail cost of service study and/or (b) treated in part as a credit to 
jurisdictional fuel expenses in CP&L's annual North Carolina retail fuel proceedings. 
To the extent commitments to (::P&L's wholesale customers relating to the Formation 
are made by or imposed upon CP&L, the efiects of which serve to increase the North 
Carolina retail cost of service and/or North Carolina retail fuel costs under reasonable 
cost allocstion practices traditionally followed by CP&L and approved by the NCUC, 
those effects shall not be recognized for North Carolina retail cost of service or 
ratemaking purposes. 

For North Carolina electric retail cost of service/ratemaking purposes, wherever such 
costs would affect the detennination of Harris Purchased Capacity aod Energy Costs 
calculated pursuant to CP&L's Power Coordination Agreement (PCA) with the North 
Carolina Eastern Municipal Power Agency (NCEMP A): 

(a) all costs oftheFonnation and all direct and indirect corporate cost increase~ 
if any, attn'butable to the Fonnation shall be excluded from CP&L's utility 
accounts and/or costs. For purposes of this condition, the term .. corporate 
cost increases" is defined as costs in excess of the level thst CP&L (i) would 
have incurred using prudent business judgment or (ii) would have bad 
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allocated to it, had the Formation not occurred. "Corporate cost increases" 
shall also include any payments made under change-of-control agreements, 
salary continuation agreements, and/or other severance- or personnel-type 
arrangements that are reasonably attn"butable to the Formation; and 

(b) subject to future orders of the NCUC, all administrative and general expenses 
of Holdings, the Utilities, other Affiliates, and the Nonpublic Utility 
Operations shall be distnl>uted for North Carolina retail ratemaking purposes 
by either direct assignment, allocation, or such other means as the NCUC may 
determine are necessary to assure that the relationships between and among 
CP&L, Holdings, other Affiliates, and the NonpubJic Utility Operations are 
consistent with the Code of Conduct approved by the NCUC (or any 
subsequent replacement thereof). 

(30) The Utilities, other Alliliates, the Nonpublic Utility Operations, and Holdings shall be 
bound by the Code of Conduct approved by the NCUC. The Code shall be considered 
the minimwn conditions to-which the Hoicling Company System is agreeing and shall 
not preclude the NCUC .from amending the Code later to incorporate· additional 
conditions. If necessary; the Code will be modified if there is a change fu ,the 
organizational strncture of Holdings, the Utilities, other Affiliates, and/or the 
Nonpublic Utility Operations, changes in the structure of the electric or natural gas 
industry, or if other changes occur that warrant such amendments. 

(31) Each of the Utilities will continue to take steps to implement and further its 
commitment to providing· superior public utility service to North Carolina retail 
customers following the Formation. CP&L and NCNG will work with the Public 
Staffto continue to monitor and improve service quality in the manner required by the 
merger conditions set forth in Docket Nos. E-2, Sub,740, and G-21, Sub 377. 

(32) · With respect to the voluntary transfer by any of the Utilities, Holdings, another 
Affiliate, and/or a Nonpublic Utility Operation to Holdings, one of the Utilities, 
another Affiliate, and/or a Nonpublic Utility Operation of the control or ownership 
of any asset or portion thereof used (i) for the·generation, transmission, distribution, 
or other provision ofNCUC-regulated electric power and/or service to customers in 
North.Carolina, (ii) for the transmission, distributjon,or other provision· ofNCUC
regulated natural gas service to customers in North Carolina, or (ill) for the provision 
ofNCUC-regulated telecommunications services to customers in North Carolina: 

(a) the entity wltose asset or assets are the subject of a proposed transfer shall file 
an application for approval with the NCUC atleast 90 days in advance of the 
proposed transfer; and· 

(b) the Utilities, Holdings, other Afliliates, and/or the Nonpublic Utility 
Operations shall not commit to or cany out such a transfer except in 
accordance with North Carolina law and the rules, regulations and orders of 
the NCUC promulgated thereunder. 
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(33) CP&L's Nuclear Decommissioning funds shall not be used in full or in part for the 
purpose of the Formation or any other puIJ>OSe other than providing financial 
assurance for decommissioning the Harris, Brunswick, and Robinson nuclear power 
stations owned by CP&L. 

(34) Holdings, the Utilities, other Afliliates, and the Nonpublic Utility Operations shall 
keep their respective accounting books and records on an on-going basis in a manner 
that will allow all components of the cost of capital to be identified easily and clearly 
for each of the Utilities on separate bases. 

(35) To the extent the cost rates ofany of the Utilities' long-term debt (more than one 
year), short-term debt (one year or less) or preferred stock are or have been adversely 
affected by. the transfer of ownership, through a downgrade or otherwise, a 
replacement cost rate to remove the effect will be used for all piµposes affecting any 
of the Utilities' rates and charges. This replacement cost rate will be applicable to all 
financings, refundings, and refinancings. This procedure will be effective through 
each Utility's next general rate case. As part of each Utility's next general rate case, 
any future procedure relating to a replacement cost calculation will be determined. 
This condition does not indicate a preference by any party for any specific debt rating 
or preferred stock rating for any of the Utilities on current or prospective bases. 

(36) Each Utility will identify as clearly as possible long-term debt ( of more than one year 
duration) issued by the respective utility, with either (a) the assets that are or will be 
utilized to provide service to the respective Utility's regulated utility customers or (b) 
the respective Utility's existing debt to be replaced with the new debt issuance. 

(37) The cost of capital conditions included elsewhere herein shall also apply, for North 
Carolina retail cost of service/ratemaking purposes, in all instances in which the cost 
of capital affects the dete~nation of Harris Purchased Capacity and Energy Costs 
calculated pursuant to CP&L's PCA withNCEMPA 

(38) The cost of capital conditions also will apply to each respective Utility's determination 
of its maximum allowable AFUDC "rate, the rate of return applied to any of the 
Utility's deferral accounts and regulatory assets and liabilities that accrue a return, and 
any other component of the Utility's cost of seivice impacted by the cost of debt 
and/or preferred stock. NCNG will continue to apply an interest rate of 10% to its 
Deferred Gas Cost and Price Sensitive Volume Adjustment Accounts. 

(39) With respect to all financings, the following shall apply: 

(a) For all types of financings (i) for which the Utilities and/or their subsidiaries 
are the issuers Of the respective securities and (ii) from which aiiy proceeds 
will be made available to the Utilities and/or their subsidiaries, the Utilities 
and/or their subsidiaries shall request approval from the NCUC in accordance 
with G.S. 62-160 through G.S. 62-169 and NCUC Rnle Rl-16. Generally, 
the format of these filings should be consistent with past practices. A "shelf 
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registration" approach (similar to Docket No. E-2, Sub 738) may be 
requested. 

(b) For all financings for common stock plans that involve the monthly, quarterly, 
or other periodic issuances of common stock for dividend reinvestment, direct 
purchase. .employee incentives, and/ct other·similar-jlrograms, Holdings, :the 
Utilities and/or their Affiliates.shall request-approval from the NCUC in 
accordance with G.S. 62-160 through G.S. 62-169 and NCUC Rule Rl-16. 
Generally, the fonnat of these filings should he consistent with past practices. 

(c) For all major common stock and •'any preferred stock, debt, and other 
financings (i) for which Holdings and/or its other Affiliates (not the Utilities 
and/or their subsidiaries) are the issuers, (ii) from which the uµlities·and/or 
their subsidiaries receive funds, and· (iii) that involve an effect. on the 
respective Utility's rates and services, Holdings and/or its other Affiliates (not 
the Utilities and/or their subsidiaries) shall request approval from the NCUC 
inaccordancewithG.S. 62-160through G.S. 62-169 and NCUCRule Rl-16. 

(d) For all major common stock and any preferred stock, debt, and other 
financings (i) for which Holdings and/or its other Affiliates (not the Utilities 
and/or their subsidiaries) are the issuers, (ii) from which the Utilities and/or 
their subsidiaries receive funds, and Qli) that.will not involve an·effect on the 
respective Utility's rates and services,'Holdings and/or its other Affiliates shall 
file with the NCUC the following: advance notification and a demonstration 
that such a financing~ not affect the respective Utility's rates·and services. 
Such demonstration shall be -filed by a date that allows at least 30 days for 
review by the NCUC and the Public Staff. 

(e) For all major common stock and any preferred stock, debt, and other 
financings (i}for which Holdings and/or its other Affiliates (not the Utilities 
and/or their subsidiaries) are the issuers and (ii) from which no proceeds will 
be made available to the Utilities or their Subsidiaries, Holdings and/or its 
other Affiliates (not the Utilities and/or their subsidiaries) shall file with the 
NCUC thefollowing: advance notification and a demonstration that such a 
financing will not affect any Utility's rates and services. Such demonstration 
shall be filed by a date that allows at least 30 days for review by the NCUC 
and the Public Staff. 

(f) All securities issuances or financings that are associated with a merger. 
acquisition, or combination must be-filed in conjunctiOn with the infonnation 
requirements (application or demonstration of no effect) and deadlines stated 
in Regulatory Condition 41. 

(40) These conditions do not supersede any orders or directives that have been or will be 
· issued by the NCUC regarding the issuance of specific securities by the Utilities. Any 

issuance of securities in conjunction with the establishment of Holdings does.not 
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restrict the NCUC's right to review, and if deemed appropriate, adjust the respective 
Utility's cost of capital for ratemaki~g purposes for the effect of these securities. 

(41) For all proposed mergers, acquisitions. or combinations involving Holdings, the 
Utilities, and/or other Affiliates, advance'notification shall·be filed with the NCUC 
within ten days of the signing of a contract, letter of intent, or other form of 
agreement and at least 180 days prior to the proposed closing date for the proposed 
merger, acquisition, or combination. For a merger, acquisition, or combination that 
is believed to have an effect On any of the Utilities, an application for approval 
pursuaot to G.S. 62-111 shall be filed at least 180 days prior to the closing date for 
a merger, acquisition, or combination. For a merger, acquisition, or combination that 
is believed to have no effect on any of the Utilities, a demonstration of no effect shall 
be filed at least 180 days ,piior to the closing date for a merger, acquisition, or 
combination. 

(42) Consistent with North Carolina law, for any acquisition, combination or merger by or 
involving Holdings, a Utility, one of more of the other Affiliates, one or more of the 
Noopublic Utility Operations, or another entity within the Holding Compaoy System 
over which the NCUC has jurisdiction, the NCUC will have full authority to consider 
and reflect appropriately any cost savings, synergies, and/or other benefits, as well as 
take appropriate action with respect to any potential harm, to North Carolina 
customers resulting from such acquisition. combination. or merger. 

( 43) The Utilities agree that-the benefits, costs, and associated risks of the Fonnation and 
the operation of the Utilities under a holding company structure will continue to be 
subject to NCUC review as part of this docket or other proceedings. The NCUC 
retains the right to order modifications to the·structure or operations of Holdings, any 
Service Company, another Utility, aoother Affiliate, .aod/or a Nonpublic Utility 
Operation providing goods or services to the Utilities, and/or to take whatev.er action 
the NCUC deems necessruy to protect the Utilities' North Carolina regulated 
customers. 

(44) Any approvalbythe NCUC of the traosfer of the Utilities to Holdings shall not be 
considered, cited, or argued to constitute any finding or predisposition by the Nc;tJC 
that it is'in the public interest for any future diversification, expansion, acquisition, 
combiriation. merger, or transfer- of control by or involving Holdings, any Affiliate, 
any Nonpublic Utility Operations, or other eotity within the Holding Compaoy System 
to occur. 

(45) Neither Holdings, the Utilities, nor any other Affiliate shall assert, with respect to 
Holdings' acquisition of Florida Progress Corporation, that any party has waived its 
right in the merger proCeeding to.pursue cost savings, if any, that may be realized by 
the creation of Holdings and the transfer to it of the Utilities. Further, if no 
application is filed with the NCUC for approval of the Florida Progress merger within 
six months of any NCUC order approving the transfer of the Utilities to Holdings, 
theo neither Holdings, the Utilities, nor aoy other Affiliate shall object to the NCUC 
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initiating a proceeding to investigate the amount, if any, of cost savings realized by 
the Utilities as a result of the creation of Holdings.and the transfer of the Utilities 
thereto. 

2. That the Code of Conduct attached hereto as Appendix A,'is hereby approved, and 
CP&L, Interpath and NCNG are hereby ordered to comply therewith. 

im0$i'JOC.0,& 

ISSUED BY ORDER OF THE COMMISSION. 
This the 17th day of May,' 2000: · •, "• 

NORTII CAROLINA UTILITIES COMMISSION 
Gail L. Mount, Deputy Clerk 

(Please contact the Chief Clerk's Office for a copy of Appendix AJ 
Commissioner'SamJ. Ervin, N conCurs. 

DOCKET NO. E-2, SUB 753 
DOCKET NO. P-708, SUB 5 

DOCKET NO. G-21, SlJ.11 387 

COMMISSIONER SAM J. ERVIN, IV, CONCURRING: 

Although I agree with the ultimate result reached by the majority and much ofits reasoning, 
I write separately to indicate my limited disagreement with tho majority's reasoning and tho basis for 
my conclusion that the result reached.by the majority i~ consistent with the relevant provisions of the 
Public Utilities Act. 

The standard which the Commission must apply in detennining whether to apprqve 
establishment of tho proposed holding company is set out in G. S. 62'1 I !(a), which·provides that 
"[n]o franchise now existing ... shall be sold, assigoed, pledged or transferred, nor shall control 
thereof be changed through stock transfer or otherwise, or any rights thereunder leased, nor shall any 
merger or combination affecting aily public Utility be made through aCquisitiOn or control by stock 
pwclmse or otherwise, except after application to and written approval by the Commission, which 
approval shall be given if justified by the 'public convenience and necessity." At times when the 
Commission "'is adjudging public convenience and necessity in the context of proposed transfers . . _ 
. under G. S. 62-lll(a), it must inquire into all aspects ofanticipated,service and rates occasioned 
and engendered by the' proposed transfer, and then determine whether the proposed transfer will servo 
the public convenience and necessity." ·state ex rel. Utilities Commission v. Village ofPinehutst 99 
N.C. App. 224,229,393 S.E. 2d Ill (1990), afl'd331 N.C. 278,415 S.E. 2d 199 (1992). Although 
the public convenience and necessity ''is a relative or elastic theory rather than ari abstract or absolute 
rule" aod must be determined by analyzing "[t]he facts in each case," State ox rel. Utilities 
Commission v. Casey, 245 N.C. 297, 302, 96 S.E. 2d 8 (1957), the fact that "a proposed transfer will 
not adversely affect service to the public" "cannot be a sufficient.condition for satisfying the . .. 
public convenience and necessity test under" G. S. 62-1 I !(a). Village of Pinehurst, 99 N.C. App. 
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at 228. As a result, the Commission cannot approve establishment of the proposed holding company 
without determining that the benefits to the public resulting from that action; either as originally 
proposed or as conditioned. outweigh any potential harm to the public relating to the proposed 
transaction. · 

The majority has decided in approving the creatl9n of the proposed holding company that "the 
benefits testified to by the Applicants' Witnesse~ particularly that the holding company structure may 
simplify Commission oversight of the Applicants' regulated operations, in conjunction with 
Regulatory Conditions 43 and 44 agreed to by the Applicants, provide ample ·support for the adoption 
nfthe proposed holding company structure while oflsetting the potential harms and risks." Although 
I agree that the record provides adequate support for approval of the proposed holding company, I 
am concerned aboutthe appropriateness of the majority's reliance upon all of"the benefits testified 
to by the Applicants' Witnesses," which include such considerations as the perceived necessity for 
further diversification, the perceived need for CP&L to participate in future mergers, and similar 
factors. As I understalld the relevant statutory language, oi.ir decision to approve or disapprove a 
particular transfer should depend upon definite information which is cuITently'in the Commissioll"s 
possession. The present application has not been coupled with any specific merger approval 
application or similar proposal. Without more definite information than is contained in the present 
record, I cannot conclude that facilitating future merger activity or additional.diversification would 
serve the public convenience and necessity. -Thus, 1 am unable to concur in the majority's decision 
to approve the creation of the proposed holding company on the basis, at least in part, of the alleged 
benefits of some future merger or diversification program, the merits of which I am simply not in a 
position to evaluate at this time. ' · 

The only issue which is ripe for decision by the Commission is whether the creation of the 
proposed holding company, considered in the light of current conditions, would serve the public 
convenience and necessity. AB a result, the Commission's decision in this case must hinge upon a 
balancing of the potential ill effects of the proposed transaction, if any, against the benefits which will 
result from approval of the proposed transaction under current conditions, if any. The only potential 
harms which any party has identified as likely to flow from the creation of the proposed holding 
company are the risk offederal preemption arising from the impact of the Public Utility Holding 
Company Act and certain alleged accounting and cost of capital determination problems. The 
principal benefit which would allegedly stem from the creation of the proposed holding company at 
the present time iS the enhanced corporate accounting and financing flexibility descnOed by the· 
Applicants' witnesses. As a result, the proper resolution of this proceeding must depend upon the 
relative weight one believes· should-be assigned to these considerations. 

The potential harms claimed for the proposed transaction, considered in conjunction with the 
conditions proposed by the Applicants and the Public Staff; do not strike me as entitled to 
overwhelmingweight. Although the danger offuderal preemption of the Commission's regulatory 
powers under the Public Utility Holding Company ,A.ct is a legitimate concern, the regulatory 
conditions proposed by the Public Staff and accepted by the Applicants are comprehensive and appear 
to do everything possible to preserve the Commission's regulatory authority. As ·a result, unless one 
believes that the mere risk of federal preemption, standing alone, justifies rejection of the proposed 
transfer, which is a position that I do not accept, one should not give" the risk of federal preemption 
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undue weight in the decision of this matter. The claimed difliculty of making proper accounting 
allocation and cost of capital determinations does not strike me as entitled to significant weight in the 
ultimate balance either. The same essential accounting and cost of capital detennination issues exist 
under CP&L' s current corporate structure; foi that reason, I do not believe Jhat the creation of the 
proposed holding company is likely to increase the severity ofthese,perceived problems and could 
well have the opposite effect. Thus, I do not believe that either of the potential harms identified in 
the record are entitled to a great deal ofwei~~t iri the ultimate balancing _process. 

I do, however, believe that ·the accounting and financing flexibility described by the 
Applicant's witnesses is entitled to material weight in the ultimate balancing process. Although 
CP&L and its subsidiaries are required to allocate costs at the present time, I am satisfied that the 
adoption of the proposed holding company structure will facilitate more accurate and understandable 
review of the relevant corporate accounting decisions. Similarly, I believe that the adoption of the 
proposed holding company structure will, at least in this instance, improve the parent corporation's 
overall ability to provide financing for both regulated and unregulated subsidiaries in ao appropriate 
and CQst--effective manner. Finally, I agree that a greater reliaDce upon legally separate entities will 
facilitate improved intra-corporate accountability and permit a better evaluation of the suCcess (or 
lack thereof) of each of the businesses in which the Applicants are currently engaged. Although _I 
agree that many of the steps which may be taken to achieve these ends-following the creation of the 
proposed holding company are possible under the Applicants' current corporate structure and 
although I am certainly not persuaded that the establishment of a holding company would invariably 
be in the public interest, I am, on balance, persuaded that the holdiog company structure proposed 
here would facilitate implemeotation of the accounting and financing improvements descnl,ed 6y the 
Applicants' witnesses to a greater extent than would be the case under the existing corporate 
structure. 

The ultimate balancing of these various·considerations is a difficult process. In other words, 
this is a very close case. At bottom, however, I am satisfied that the organiutional benefits outlined 
above outweigh the potential harms described in the record, particularly given the comprehensive 
conditions proposed by the Public Staff and agreed to by the Applicants. AB a resolt, I concur in the 
Commission's decision to approve the creation of the proposed holding company without completely 
conCUIJing in·the reasoning adopted·by the majority. 
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DOCKET NO. G-44, SUB 0 

BEFORE THE NORTII CAROLINA UTILITIES COMMISSION 

In the Matter of 
Joint Application of Albemarle Pamlico 
Economic Development Corporation and 
Carolina Power & Light Company for a 
Certificate of Public Convenience and 
Necessity to Operate as a Local Distnbution 
Natural Gas Company in the 14 Unserved 
Counties in Eastern North Carolina. the 
Exclusive Franchises to Provide Natural 
Gas Service to these Couhties, and 
Natural Gas Bond Funds to Pay for the 
Uneconomic Portion of the Project 

. ) 
) 
) 
) ORDER GRANTING 
) CERTIFICATE AND 
) · APPROVING USE 
) OF BOND FUNDS 
) 
) 
) 
) 

HEARD IN: Commission Hearing Room 2115, Dobbs Building, 430 North Salisbury Street, 
Raleigh, North Carolina, on Wednesday, April 12, 2000, at 9:30 a.m. 

BEFORE: 

APPEARANCES: 

Chair Jo Anne Sanford, Presiding and Commissioners Ralph A Hun~ Judy Hunt, 
Wtlliam R. Pittman, J. Richard Conder, and Sam J. Ervin, IV 

For Albemarle Pamlico Economic Development Corporation: 

Thomas P. Nash, IV, Trimpi, Nash, & Harmon, 200 N. Water Stree~ Eliz.abeth 
City, North Carolina 27909 

For Carolina Power & Light Company and Eastern North Carolina 
Natural Gas Company, LLC: 

Bentina Chisohn, Associate General Counsel, Post Office Box 1551, Raleigh, 
North Carolina 27602 

For North Carolina Electric Membership Corporation: 

Thomas K. Austin, Associate General Counsel, 3400 Summer Boulevard, Raleigh, 
North Carolina 27616 

For Weyerhaeuser Corporation: 

Benjamin R. Kuhn, Kilpatrick Stockton, 3737 Glenwood Avenue, Raleigh, North 
Carolina 27612 

For the Using and Consuming Public: 

Gisele L. Rankin, Staff Attorney, Public Staff-North Carolina Utilities 
Commission, Post Office Box 29520, Raleigh, North Carolina 27626-0520 
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BY TIIE COMMISSION: On August 10, 1999, Carolina Power & Light Company (CP&L) 
and the Albemarle Pamlico Economic Development Corporation (APEC) filed 8 letter of intent to 
seeionatural gas.bond funds to extend natural gas service to 14 counties in Eastern North Carolina. 
The Comrni~sion' issued an order scheduling proceedings on the letter of intent. 

On October 26, 1999, CP&L and APEC filed an application requesting (1) a certificate of 
public convenience and necessity to own and/or operate natural gas facilities as a public utility in the 
counties of Currituck, Camden, Pasquotank, Gates, Perquimans, Chowan, Washington, Tyrrell, Dare, 
Hyde, Pamlico, Jones, Carteret and Pender; '(2) the e,cclusive franchises.to provide natural gas service 
in these counties; and (3) sufficient natural gas bond funds to pay for, the uneconomic portion of a 
proposed project to serve these 14 unserved counties. The testimony of Robert F. Caldwell and 
rmunie Dixon was filed along with the application. As originally filed,.the total cost of such a project 
was estimated to be $197.5 million, and its negative net present value (NPV) was estimated to be 
$186 million. 

On December 6, 1999, the Commission issued an order scheduling the application for hearing 
in Raleigh on April 12, 2000. The order established a procedural· schedule leading up to the hearing 
and required CP&L and APEC to provide public notice. Both the order and the notice provided that 
the April 12 hearing would only consider bond funds for the first phase of the proposed project, 
which would serve Currituck, Camden, Pasquotank, Gates, Perquimans, and Chowan Counties 
(hereinafter referred to as Phase One). CP&L filed the affidavits of publication on March 28, 2000. 

By a petition dated December 16, 1999, Carolina Utility Customers Association, Inc. 
(CUCA), _!,ought to intervene, which was allowed by the Commission. Weyerhaeuser Corporation 
(Weyerhaeuser), North Carolina Electric Membership Corporation, and Columbia Gas Transmission 
Corporation filed petitions to intervene on January 14, February 10, and February 15, 2000, 
respectively. These were allowed. The intervention of the Public Staff was noted pursuant to 
Commission Rule Rl-19(e). 

A motion to amend the application was filed on March 21, 2000, in order to substitute a 
limited liability company (LLC) as the applicant for both the certificate and the gas bond funds. The 
amended application indicated that the LLC, composed of APEC and CP&L as the only members, 
would be the sole owner of the certificate of public convenience and necessity and the sole applicant 
for gas bond funds. The LLC was subsequently identified as Eastern North Carolina Natural Gas 
Company, LLC (Eastern). The motion also sought to amend the application to revise certain 
calculations in order to estimate the total cost of the project at $203.1 million and the negative NPV 
at $195.6 million. The negative NPV of Phase One was estimated at $51.2 million. 

OnApril 3, 2000, the Public Staff filed the joint testimony and exhibits ofEugene H. Curtis, 
Jr., Director, Natural Gas Division; Thomas W. Fanner, Jr., Director, Economic Research Division; 
and James G. Hoard, Supervisor, Natural Gas Section, Accounting Division. Weyerhaeuser filed the 
testimony of Carl W. West, on April 3, 2000. · 

CP&L filed a motion on April 3, 2000, for reconsideration of the Com.mission's order 
allowing CUCA to intervene, arguing that'CUCA lacks standing in this proceeding. CUCA filed a 
response on April 5, 2000. On April 6, 2000, CP&L filed a response to CUCA's response. The 
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Commission set CP&L's motion for reconsideration for oral argument and subsequently granted 
CP&L's motion and denied CUCA's petition to intervene. 

CP&L filed a statement on April 5, 2000; clarifying that while the applicants were only asking 
the Commission to award them $51.2 million in gas bond funds at this time for the first phase of the 
project, they were requesting that the Commission reserve for their exclusive use an additional $144.4 
million, for a total of$195.6 million. 

On April 10, 2000, the joint rebuttal testimony ofRobert F. Caldwell and John F. Hughes, Jr., 
was filed. Attached to that testimony were the executed agreement forming Eastern and the executed 
construction, operation and maintenance agreement between CP&L and Eastern. 

The case was heard as scheduled on April 12, 2000. The motion to amend the application 
was allowed. Public witnesses included Norma Mills, General Counsel to Senator Marc Basnight, 
who delivered his comments for the record, and Representative William C. Owens, Jr., who 
represents Currituck, Camden, and Pasquotank Counties, and part of Perquimans County in the 
General Assembly. 

Eastern presented the testimony of Robert F. Caldwell and John F. Hughes, Jr. Witness 
Hughes adopted the prefiled testimony off lDllllie Dixon. The Public Staff presented the testimony 
of Eugene H Curti~ Jr., Thomas W. Farmer, and James G. Hoard as a paoel. Without objection, 
Weyerhaeuser submitted the testimony of Carl W. West by an affidavit. 

Based on the application and amended application, the testimony and exhibits received into 
evidence at the hearing, and the record as a whole, the Commission makes the following: 

FINDINGS OF FACT 

1. CP&L.is an public utility under the laws of North Carolina generating, transmitting 
and distributing electric power in its service territory in North Carolina. In addition to other utility 
aod non-utility businesses, CP&L owns North Carolina Natural Gas Corporation (NCNG), a natural 
gas public utility providing natural gas service to a number of counties in Eastern North Carolina. 

2. APEC is a North Carolina non-member, non-profit, tax-exempt corporation created 
to ·encourage infrastructure and economic development in Eastern North Carolina, including the 
provision of natural gas service to the 14 counties in Eastern North Carolina that do not have any 
natural gas service at this time. 

3. Eastern has been substituted as the applicant for both the certificate of public 
convenience and necessity apd gas bond funds requested in this docket. Eastern is an LLC composed 
ofCP&L and APEC as the only members. Eastern will be the sole owner of the certificate, the sole 
recipient of gas bond funds, and the exclusive provider of natural gas service in the 14 counties. 

4. CP&L should form a separate company no later than December 31, 2000, to bold its 
membership in Eastern, and the separate company's operatioos should be segregated from CP&L's 
electric utility business and NCNG's natural gas utility business. Prompt implementation of adequate 
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cost allocation and reconl keeping procedures by CP&L, CP&L' s separate company, and Eastern is 
necessary to ensure adequate regulatory oversight of regulated operations and to· ensure that costs 
are properly tracked. 

S. Eastern requests a certificate of public convenience and necessity to own and/or 
operate natural gas fucilities as a public utility in the counties of Currituck, Camden, Pasquotank, 
Perquimans, Chowan, Gates, Washington, Hyde, Tyrrell, Dare; Pamlico, Jones, Carteret and Pender. 
The Commission's order ofDecember 6, 1999, scheduled a hearing on the request for a certificate 
for all 14 counties. "·::-,,· . .::·_ 

6. The County, municipal and business leaders of these 14 counties desire natural gas 
serviOO and view the addition of natural gas infrastructure in their area as vital to economic growth. 
There is' a need for natural gas service in the area. The extension ofiiatural gas infrastructure into 
North Carolina's unserved counties hss long been the focus of efforts by the General Assembly, the 
Commission and the Public Staff. 

7. Eastern has the ability to contract for the installation of the proposed natural gas 
system, to maintain, repair and operate it reliably, to meet all safety requirements, to finance the 
system on reasonable terms, and to obtain adequate, reliable and reasonably priced interstate capacity 
and gas supplies. Eastern has met the Commission's standards for receiving a certificate of public 
convenience and necessity. 

8. It is in the public interest for Eastern to construct, own, and operate, or otherwise 
make arrangements for the construction and operation of. natural gas facilities to serve Currituck, 
Camden, Pssquotank, Gates, Perquimans, Chowan, Washington, Tyrrel~ Dare, Hyde, Pamlico, Jones, 
Carteret and Pender Counties. Accordingly, Eastern should be granted a certificate of public 
convenience and necessity for the 14-county area and the exclusive right to provide natural gas 
serviCe within these counties. 

9. The Commission's order of December 6, 1999, provided that the April 12 hearing 
would consider the amount of gas bond funds to be approved for only Phase One of the proposed 
project, which involves the six northeastern counties of Currituck, Camden, Pssquotank, Gates, 
Perquimans, and Chowan. The appropriate amount of gas bond funds to be approved for the 
remaining eight counties not contained in Phase One is therefore beyond the scope of the present 
decision. 

10. The six counties that are the subject of Phase One do not have any natural gas service 
and are "unserved areas" as that term is used in G.S. 62-2(9), G.S. 62-159, and Commission Rule R6-
90. . 

11. Only economicaliy infeasible projects can be approved for use of gas bond funds 
p~suant to G.S. 62-159, and an economic.iHy infeasible project is defined as one with a negative 
NPV. Phase One is economically inreasi'ble in that additional funds are required in order for it to have 
an NPV of zero. 
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12. Phase One, as.originally proposed, involved the construction of a 12-inch pipeµnt 
from Ahoskie to Colera41 and then two miles across the Chowan River. Due to concerns about cost 
and environmental permitting delays, the Public Staff developed an alternative route. The Public Staff 
recommended that a ten-inch pipeline be constructed beginning at an interconnect with the 16-inch 
pipeline owned by NCNG at Tunis and proceeding to. Winton and then along Route 13/158 acro_ss 
the Chowan River into Gates County. The river crossing at Route 13/158 is approximately one
fourth of a mile wide. The alternative route costs approximately $2.2 million less than the route 
proposed by Eastern and has less potential for environmental dela~. 

13. The Public Staff recommended that the diameter of the steel pipe for the mainline 
between Smalls Crossroads and Elizabeth City should be reduced from Eastern's proposed ten inches 
to eight inches and that the mainline between Elizabeth City and Camden should be reduced from 
Eastem's proposed eight inches to six inches. Downsizing the mainline reduces construction costs 
by approximately $1.8 million. The Public Staff's recommended system design for Phase One 
provides adequate capacity to support economic development over the long~run to the areas of the 
six: counties with the best prospects for economic development. 

14. Project development costs of$!. I million, including approximately $55,000 of legal 
and engineering costs incurred by APEC's predecessor organization, Albemarle Regional Energy 
Authority (AREA), are appropriately incorporated in the cost of constructing the system for purposes 
of determining the negative NPV of Phase One. 

15. The estimated cost of constmcting the transmission and distribution system for Phase 
One (excluding the cost of service attachments) as approved herein is $44.3 million. Including an 
additional $1.5 million for inflation and project development costs, the total cost of the natural gas 
infrastructure for Phase One is $45.8 million. 

16. The NPV studies performed by Eastern and the Public Staff differ with respect to 
following assumptions: the inflation rate, how inflation is applied to cash flows, the tariff rates for 
residential service, the margins on deliveries to large users that use heavy oil as an alternative fue~ 
the conversion schedule for small ctistomers, the discount rate, and the inclusion of APEC economic 
development c6sts. 

17. The appropriate inflation rate to incorporate in the NPV study is 2.2%. The inflation 
rate of2.2¾ should be applied to all cash flow items reflected in the NPV study as recommended by 
the Public Staff. .. 

18. The tarilf rates forresidential service recommended by the Public Staff are reasonable 
and appropriate and should be incorporated into the NPV study. · 

19. The appropriate margin rate to reflect in the NPV study for large users that use heavy 
oil as an alternative fuel is $.35 per dekatherm. 

20. The small customer conversion schedule recommended by Eastern is reasonable and 
should be incorporated into the NPV study. 
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21. The appropriate discount rate to utilize in the NPV study is 8.69%. The discount rate 
is based on a capital structure composed -of 47% debt and 53% common equity with a cost rate of 
8% for debt and a-return on equity of 12.1%. 

study. 
22. It is not appropriate to include any APEC economic development costs in the NPV 

23. It is appropriate to waive ihe 75% limit on reimbursements in Commission Rule R6-
92(b) aod to reimburno Eastern 100% ofiis actually incurred costs up to the negative NPV approved 
for Phase One. Construction activity should be carefully monitored to ensure that construction 
occurs in such a way that partial completion would still resuli in a 'fully functioning system. 

24. Eastern and the Public Staff shall calculate the negative NPV of Phase One, and thus 
the amount of gas bond funds to be awarded, by incorporating the above decisions into a new NPV · 
study, assuming that the bond proceeds will not be considered taxable income, and shall-file the 
results thereof within five days. The Commission will issue a further oi'der upon receipt of the result~ 
of the calculation, contingent only upon.the issue of whether the bond limos will be taxable. 

25. If the bond fimd proceeds are considered taxable income, the negative NPV will be 
more than if they are not considered taxable. Eastern shall keep the Commission informed as to its 
progress in securing a private letter ruling from the IRS and shall file the ruling with the Commission 
upon receipt. A further order setting forth the final negative NPV and final gss bond award amount 
will he ~ecessary after Eastern has filed the 'ruling. 

26. The Purchased Gas Adjustment Procedures (Rider A) proposed by Eastern, with the 
ex:ception of the negotiated loss provisions, are appropriate and should be implemented. The initial 
fixed gas cost collection rates approved for Eastern in connection with Rider A are as follows: 

27. 
time. 

Re~idential 
Small General Service 
Large General Service - Firm 
Large General Service - Intenuptible 

$1.5605 
$1.2025 
$0.7033 
$0.4893 

Eastern shall not implement a Weather Normalization Adjustm~nt mechanism at this 

28. The Economic Varianoes Regulated Assets Procedures (Rider C) proposed by Eastern 
shall not be implemented. Instead, Eastern is authorized to defer the total amount of operations and 
maintenance (O&M) expenses incurred during the first eight years ·of operations or until the first rate 
case order, whichever occurs first, and the total amount of deferred O&M expenses for Phase One 
of the project is capped at $8 million. Interest shall be accrued on the account at the annual rate of 
8.69%. 

29. Eastern shall be encouraged to pursue an arrangement with Virginia Natural Gas 
Company (VNG). If Eastern is successful in entering into such an iigreement, Eastern sliall remit . 
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75% of the margins above its incremental costs_ (including a reasonable return on investment) on such 
transactions to the State's gas bond fund for use on future natural gas expansion projects. 

30. Eastern may file for approval to use bonds funds for the remaining phases of its 
proposed project after applying the above NPV decisions and submitting proof as to why its proposed 
routes and designs are most economical, inCluding a new study of alternatives for providing.natural 
gas service to the remaining Eastern countie!J. The Commission will evaluate such filings in 
accordance with the proper view of the evidence submitted by all parties and.the applicable law. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT I AND 2 

The evidence supporting these findings of fact is contained in the application and amended 
application and is uncontroverted. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT 3 

The evidence supporting this finding of fact is contained in the testimony and exhibits of 
Eastern witnesses Caldwell and Hughes (Eastern Panel) and in the testimony of Public Staff witnesses 
Curtis, Farmer, and Hoard (Public Staff Panel). 

According to the rebuttal testimony and exhibits filed with the Commission on April I 0, 2000, 
Eastern is an LLC that was fOm1ed on April 10, 2000, pursuant to.the Limited Liability Company 
Agreement ofEastern North Carolina Natural Gas Company, LLC (Formation Agreement). CP&L 
and Eastern alSo entered into a contact entitled Construction, Operation and Maintenance Agreement 
By and Between CP&L and Eastern North Carolina Natural Gas Company, LLC (CO&M 
Agreement), dated April 10, 2000, which also was filed that same day. Pursuant to the CO&M 
Agreement, CP&L has agreed to construct and operate Eastern's proposed gas system. The 
Formation Agreement establishes the LLC that is seeking the certificate and bond funds in this 
proceeding. The sole members ofEastern that are identified in the Formation Agreement are CP&L 
and APEC. Thus, as a result of these agreements, CP&L has become a member of an LLC that will 
provide natural gas service to 14 counties in Eastern North Carolina, and it has committed to 
construct, operate and manage the system that will provide t~t service. CP&L is an electric utility 
certificated to provide retail electric service in parts of North and South·Carolina. Although it owns 
NCNG, a local distribution company (LDC), CP&L itself does not presently hold a certificate to 
provide natural gas service. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT 4 

The evidence supporting this finding offuct is contained in the testimony of the Eastern Panel 
and in the testimony of the Public Staff Panel, 

The Public Staff Panel testified that CP&L has not set up a separate.company to hold its 
membership interest in the LLC and segregate this business activity from its electric utility btisiness. 
It further testified that good business practices require that a separate company be formed to properly 
account for the business activities conducted pursuant to the Formation and CO&M Agreements. 
In addition, the Public Staff noted that the North Carolina LDCs have typically_ not participated 
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directly in LLCs, such as those fanned· in connection with the Cardinal Pipeline and the Pine Needle 
LNG projects, but rather have fanned separate subsidiaries to be the member. The Public Staff 
testified that formation by CP&L (!fa separate company would permit ·the business activities related 
to CP&L's participation in Eastern to be clearly segregated from CP&L's regulated electric 
operations, its regulated natural gas operations currently conducted by NCNG, and its various non
utility operations. The Public Staff Panel testified that such segregation should protect CP&L's 
electric ratepayers from any liability associated with CP&L' s participation in the LLC. Segregation 
will facilitate adequate regulatory oversight ofCP&L's regulated electric operations and NCNG's 
regulated natural gas operations. In addition, the Public Staff Panel testified that a separate company 
for this business activity will make it simpler to track costs and the financial records for the company 
will reflect the revenues it generates, the costs it incurs and· any shared service costs attnOutable to 
it. 

In rebuttal testimony, the ,Eastern Panel testified that it did not believe that fonnation of a 
separate subsidiary is necessary because, if CP&L were set up a separate subsidiary, the new 
subsidiary would be little more than a piece of paper on file with the North Carolina Secretary of 
State's office. The Eastern Panel further testified that CP&L bas, is and will use proper cost tracking 
and,cost allocation methodologies to account for all costs associated with its involvement in Bild with 
Eastern and that these same methodologies would be used if a separate subsidiary is created. 

The Commission notes thst in Docket Nos. E-2, Sub 753, P-708, Sub 5, and G-21, Sub 387, 
which involved a request for approval lo transfer the ownership of CP&L, NCNG and Interpath 
Communications, Inc., to a holding company, CP&L argued that as it diversifies and its businesses 
grow, it is ·necessary to create greater separation between CP&L'S businesses, its electric utility 
activities, its telecommunications activities, its natural gas activities, and its holding compaily 
activities. While the thrust ofCP&L's arguments in that proceeding Were to support the creation of 
a holding company, the same reasoning applies to the separation of one of CP&L's natural gas utility 
businesses from its electric utility business. -Based on the foregoing, the Commission coricludes that 
CP&L should form a separate company to hold its membership interest in Eastern and that this 
businaS-s activity should be segregated froin its electric utility business. Such separation is,essential 
to ensure that CP&L"s electric ac_cotip.ts do not contain costs related to Eastern and that Eastem's . 
accounts do not contain costs related to CP&L's retail ~lectric ·operations. This is; of utmost 
importance in the context of this .proceeding to e~e that Eastem'S requests for bon.d fund 
disbursements reflect accurate allocations and costs. Lack of adequate record keeping and cost 
allocation procedures could delay.and complicate the reimbursement process. Therefore, CP&L, 
CP&L's new separate company holding its membership interest in Eastern, and Eastern shall ensure 
that adequate cost allocation and record keeping procedures are implemented. 

Finally, the creation of a separate company will require amendments to the Fo_rmation 
Agreement and perhaps to the CO&M Agreement. In additioO: the Commission notes that these 
agreements were executed and filed on April 10, 2000;two dllys b~fore the hearing in this docket. 
Nothing in this Order shall be construed as approval of the:Se contracts nor can this Order be 
construed as approval of any Costs or arrangements for ratemaking purposes. The Co~sion 
expressly reserves the right to considC:r these agreements in future proceedings as appropriate. 
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT 5-8 

The evidence supporting these fin9ings of fact is contained in the application and amended 
application, and in the testimony of Senator Basnight, Representative Owens, the Eastern Panel and 
the Public Staff Panel and is unccntroverted. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT 9-11 

The evidence supportillg these findings of fact is contained in the testimony of the Eastern 
Panel and the Public Staff Panel. 

Eastern indicated its intent to construct the proposed project in phases, beginning with Phase 
One serving the six counties in the northeastern corner of the State. The Commission, in its order 
dated December 6, 1999, scheduled a hearing on the request for a certificate for all 14 counties and 
the amount of gas bond funds to be awarded for Phase One of the proposed project. Based on the 
Commission's order, the Public Staff did not perform a detailed investigation or provide testimony 
regarding the negative NPV of any subsequent phases of the project. The Commission concludes that 
any request for bond funds for phases subsequeQt to Phase One is beyond the scope of this 
proceeding. 

The six counties in Phase One_ dO not have any natural gas service and no party contests that 
they qualify as ''unserved areas" within the meaning of G.S. 62-2(9), G.S. 62-159, and Commission 
Rule R6-90. Under the terms ofG.S. 6:Z..159, only economically infeasible projects can be approved 
fo~ use of gas bond funds. An economically infeasil>le project is defined as one with a negative NPV. 
It is uncontested in this proceeding that Phase One is economically infeasible in that additional funds 
are required in order for it to have an NPV of zero. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT 12-15 

The evidence supporting these findings of fact is contained in the application and· amended 
application and in the testimony of the Eastern Panel and the Public Staff Panel. 

Eastern proposes a project that will provide natural gas service to 14 unserved counties in 
Eastern North Carolina in five phases. Phase One, as proposed by Eastern, consists of approximately 
157 miles of steel transmission pipeline and 74 miles of distribution mains. In its original application, 
Eastern proposed a pipeline that would originate at Transcontinerital Gas Pipe Line Corporation's 
(Transco) delivery point in Ahoskie, North Carolina, and run easterly towards Colerain in Bertie 
County, then cross the Chowan River into Chowan County near Smalls Crossroads. The run from 
Ahoskie to Smalls Crossroads would consist of 12-inch steel pipe. From Smalls Crossroads, six-inch 
-1 pipeline laterals would run northerly along Routes 32 and 37 to Gatesville and southerly along 
Route 32 to Edenton. 

The mainline, as proposed by Eastern, would be a ten-inch steel pipeline that would continue 
easterly along State Road 1032 towards Hertford. At Hertford, the mainline would begin running 
along Route 17, cross the Perquimans River, and continue easterly to Elizabeth City. At Elizabeth 
City, six-inch steel pipeline laterals would run northwesterly along Route 17/158 and southeasterly 
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along Route 34. The mainline, which would be reduced to an eight:inch steel pipeline after passing 
through Eliubeth City, would continue east across the Pasquotank River along Route 158 towards 
Camden. where the mainline would be reduced to a six-inch steel pipeline, and then on to Belcross. 
At Belcross, the mainline would continue along Route 168 te~ating at Sligo. At Sligo, six-inch 
steel pipeline laterals would be extended northerly on Route 168 to Moyock and southerly on Route 
168 to Maple. The proposed Phase Omfproject also invcilves the installation of388,400 feet_ of 
distnDlltion mains in the six counties. 

The Public Staff Panel testified'~t'it had two concerns regarding Eastem's proposed route 
and design for Phase One of the project. One concern Was that the rOute originally.proposed by 
Eastern involves a two-mile crossing of the Chowan River at Colerain with a 12-inch pipeline. T_he 
Public Staff expressed concern thst the original route proposed by Eastern could be susceptible to 
cost overruns and environmental permitting delays. The Public Staff; therefore, developed an 
alternative route and an estimate ofits construction costs. The second concern related to the size of 
portions of the mainline. The Public Staff Panel recommended thst the steel pipe diameter for the two 
segments of the mainline proposed by Eastern be reduced. The Public Staff Panel testified thst 
dOwnsi.zing the mainline would reduce construction costs by approximately $1.8 million and· still 
provide adequate capacity to support economic development over ~e long-run ~o the areas of the 
six counties with the best prospects for economic development. 

The following table summarizes the construction cost estimates provided by the parties. The 
source of the Eastero data is the amended application, Phase One NPV tab. The source of the Public 
Staff data is Public Staff Panel Exhibit I. 

Natural Gas Infrastructure for PhaSe One 
Sommary,of Construction Cost Enimate~ . 

Transmission Distn"bution 
5fflPm Sxmcm 

Eastemproposal, amended application: 
Estimated uninflated construction costs $43,100,000 $5,100,000 
Uninflated system development costs 200 !l!l!l 2!l0 !l!l!l 

SUbtota! 44,000,000 5,300,000 
Inflation adjustment J2!lQD!l Sil O!lO 

&timated cost of infrastructure -Eastem. 44,390,000 5,380,000 
Public Staff AJljustments: 
Mainline reroute (2,155,967) 
Mainlirx: downsize (1,772,968) 
Change in inflation'adjustment W:ilZl JS 2~0 

Estimated cost ofinf'mstructure -Public Staff ~IJ:U~~2§ I~ il§ 2~0 

Total 
lDfmdTuMl.1ftO 

$48,200,000 
] !Oil !l!l!l 

49,300,000 
!ZilOD!l 

49,770,000 

(2,155,967) 
(1,772,968) 

UI :iSZl 

H~·BJZ ~:ZH 

The alternative route recommended by the Public Staff involves a ten-inch pipeline beginning 
at an interconnect with the 16-inch pipCtine owned by NCNG at Tuni_s and proceeding northerly to 
Wlll!On and then along Route 13/158 across the Chowan River into Gates County. The rlver crossing 
at Route 13/158 is approximately one-fourth ofa mile wide. Once in Gates County, the pipeline 
would continue along Route 13/158 and then continue along Route 158 towards Gatesville. At 
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Gatesville, the pipeline would continue along Route 37 south towards Smalls Crossroads. Beginning 
at Smalls Crossroads the pipeline would follow the same route as that proposed by Eastern. 

The Public Staff Panel included in its construction cost estimate for the alternative route an 
additional 11 miles of ten-inch pipe to incorporate the impact on the NPV study of the charges 
NCNG would likely seek for interconnecting with its pipeline at Tunis. The Public Staff Panel 
testified that it presumed Eastern would pay NCNG a rate that reflects no· more than Eastem's costs 
of constructing the facilities between Tunis and the Transco interconnect at Ahoskie. The alternative 
route (mcluding the Ahoskie to Tunis facilities) for Phase One costs approximately $2.2 million less 
than the route proposed by Eastern and has less potential for delay due to environmental reasons. 
The Public Staff informed the Commission that while Route 13/158 may be widened within the next 
few years and the Department of Transportation's plans would need to be considered, the installation 
of the pipeline for the alternative route sbollld not be affected. 

The Public StaffPanel testified that project development costs of $1.1 million, including 
approximately $55,000 oflegal and engineering costs incurred by APEC's predecessor organization, 
Albemarle Regional Energy Authority (AREA), have been incorporated in the cost of constructing 
the system as proposed by Eastern and that the AREA project development costs an; a reasonable 
item to include in determining the appropriate amount of bond funds to,be awarded for Phase One 
of the project. 

The Eastern Panel agreed to the Phase One system design.changes recommended by the 
Public Sta.fl: except it indicated that ifit were to build from Ahoskie rather than interconnect with 
NCNG, it would propose a 12-inch line. In addition, the Eastern Panel testified that the pipeline sizes 
may need to be increased to meet the needs of Virginia Natural Gas Company (VNG), assuming a 
contract can be reached. The Panel also testified, however, that VNG would be required to pay for 
the increased costs associated with any change to pipe sizing to meet their requirements. In addition, 
with regard to providing gas service to Phase Two, the Eastern Panel proposed that it construct either 
(I) an interconnect to NCNG on its Robersonville Line or (2) a 12-inch diameter pipeline directly 
from Ahoskie to Plymouth in Washington County. Eastern estimated that the Phase Two rerouting 
would reduce the cost of the 14-county project by $900,000. The Eastern Panel estimated $2,200,000 
in savings for Phase One plus $900,000 for Phase Two, for a combined savings from the new route 
of$3,I00,000. 

The Commission concludes that the system design changes recommeilded by the Public Staff 
for Phase One are appropriate, but that Eastern should have the flexibility to increase the pipeline 
sizes, at its own cost, should a gas supply contract be reached with VNG. If Eastern is successful in 
entering into such an agreement with VNG, 75% of the margins above Eastern's incremental costs 
(mcluding a reasonable return on investment) on such transactions shall be remitted to the State's gas 
bond fund for use on future gas expansion projects. Because the scope oftWs proceeding does not 
encompass an I investigation of Phase Two of the project, Eastem's proposed Phase Two 
modifications will not be addressed at this time. 

Based on the foregoing and the Commission's findings regarding inflation, the Commission 
concludes that the estimated cost of constructing the transmission and distribution system for Phase 
One (excluding the cost of service attachments) properly includable in the NPV study to determine 
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the amount of gas bond funds to be awarded Eastern for Phase One is $44.3 million. Including an 
additional $1.5- million of costs for·inflation and· project developriient costs, the total cost of the 
natural gas infrastructure that should be reflected in the Phase One NPV study is $45.8 million. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT 16-25 

The evidence supporting these findings of fact is contained in the testimony of the Eastern 
Panel and the Public Staff Panel. 

The Public Staff recommended that the Commission award Eastern $37,235,456 in gas.bond 
funds for Phase One, as compared with Eastem's amended request of $44,200,000. In addition to 
the difference in the cost of the natural gas infrastructure, which has been addressed abovi,, the NPV 
studies perfonned by Eastern and the Public Staff differ with respect to how inflation is reflected in 
the study, the appropriate tariff rates for residential service, the appropriate margins on deliveries to 
large users that utilize heavy oil as an alternative fuel, the conversion schedule for small customers, 
the appropriate NPV discount rate, and the inclusion of APEC economic development costs. The 
Commission will discuss these issues·individually. 

Inflation 

The initial testimony of CP&L witness Caldwell assumed an inflation rate of2.25% in CP&L 
and APEC's NPV study. In the amended application, the inflation rate was revised to 2.2%, but no 
support was provided. In its prefiled testimony, the Public Staff Panel concluded that the proper 
inflation rate for use in this docket was 2.2%. This rate was based on a forecasted compound aveni.ge 
growth rate in the inflation rate for public utility structures for the period 2000 through 2024 from 
DRI'sU.S. Economy the25-YearFocus, Summer 1999. 

The Conurussion agrees with the consensus that the proper inflation rate for the NPV study 
is 2.2%. This rate reflects an estimated 24ayear compound average growth rate to the year ·2024 for 
public utility structures from DRI's long-range forecast. This approach has been used in all prior gas 
expansion cases, is based on sound reasoning and the best available projected information, an_d is 
appropriate for- a 40ayear NPV study. The Commission concludes that the proper inflation rate for 
use in this docket is 2.2%. 

The Eastern Panel proposed in its rebuttal testimony that its inflation rate be applied to capital 
costs and operating and maintenance expenses, b_ut that an inflati0n rate of 1.82% be applied to all 
margins, except industrial margins. No inflation was applied to large users' (industrial) margins. The 
Eastern Panel testified.that inflating margins by the same percentage as expenses overstates the 
revenue that Eastern can expect to enjoy through future· rate adjustments authorized by the 
Commission, which serves to penalize Eastern. According to the Eastern Panel. however, inflating 
margins by 1.82% exactly offsets the cost increases from inflation and restores margins to their 
Commission-authorized levels. 

The Public Staff Panel recommended that inflation at the rate of2.2% be applied to all cash 
flow items, i:e., all margins and all costs and expenses. The PublicStaff Panel testified that this 
practice is COnsistent with standard procedures for NPV studies and-previous Commission orders in 
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gas expansion projects. Further, the application of the same inflation rate to all margins is consistent 
with the assumption of an inflation rate in the discount rate. The Public Staff Panel Concluded'that 
the net effect ofEastem's application.of an inflation rate of only 1.82% on selected margins ~s to 
increase the amount of bond funds requested. 

The Commission believes that Eastem's application of different inflation rates to various cash 
flow items is nOt proper. Eastern! s approach is not consistent with previous orders of this 
Commission,,and Eastern has not provided sufficient evidence to convince the Commission to chat)age 
its position. Further, to the.extent that an inflation rate has not been applied to all margins, the 
shortfall will come out of the bond funds. The Commission concludes that an inflation rate of2.2% 
should be applied to all cash flow items included in the NPV study. 

Tariff Rates for Residential Service 

Eastern proposed in its amendecl-application that the customer facilities charge for residential 
service be set at $7.26 per month and that the commodity charges be set at $7.15 per dekatberm (di) 
for winter usage and $6.85 per dt for summer usage. The Seasonal commodity charge rates equate 
to an average annual commodity charge (based upon a benchmark of $2.50 per dt) of approximately 
$7.08 per dt. 

The Public Staff recommend that residential rates be increased by approximately $0.42 per 
dt to an average rate of $7.50 per dt and that the customer facilities charges be increased by $1.24 
per month to ·$8.50 per month. The Public S~ Panel testified that these rates will be very 
competitive with the alternative fuels in the area and that the rates are comparable to the rates of the 
other North Carolina LDCs. The Public Staff further testified that the tariff rates for this start-up 
LDC should be low enough to compete with alternative fuels but high enough to generate margins 
sufficient to cover the cost of the service connection, the related ·operating costs, l 00 feet of 
distribution main, and provide at least some net margin to the LDC. The Public Stafl'Paiiel concluded 
that the residential rates proposed by Eastern do not meet that standard and should be increased. The 
Public Staff Panel reasoned that if these rates are not increased, taxpayers will be required t~ 
subsidize the operating costs ofEastem's gas system in addition to the construction costs. The 
Eastern Panel responded in its rebuttal testimony that it would not object if the Commission orders 
Eastern to raise its proposed residential rates. 

The Commission concludes that the tariff rates for residential service iecommended by the 
Public Staff are I'easonable and appropriate-and sb0uld be incorporated in the NPV study. Based' on 
the foregoing, the Commission concludes that the customer facilities charge for residential service 
should be set at $8.50 per month and that the commodity charges, based upon a benchmark of $2.50 
per dt, should be set at $7.57 per dt for winter usage and·$7.27 per dt for summer usage. 

Margin Rate for Heavy Oil Users 

The estimated margins on deliveries to large users are reflected in Eastem's NPV study net 
of the rate discount~ that Eastern anticipates will be necessary to compete with alternative fuels. 
Eastern reflected margins (befure deducting fixed gas costs) of $.25 per di for potential interruptible 
heavy oil customers and $1.00 per dt for potential interruptible #2 oil customers, which equate to 
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negotiations of $1.15 per dt for heavy oil customers and $0.40 ·per dt for interrupbole #2 oil 
customers off the $1.40 per dt tariff rate. No discounts were anticipated by Eastern for interruptible 
and !inn propane customers, The Public Staff Panel agreed with the margins reflected by Eastern for 
all la!ge users, except those thai use heavy oil, The Public Staff Panel testified, based on an analysis 
of alternative fuels, that the margin for heavy oil customers should be increased from $.2S per dt to 
$,35 per dt. 

The Eastern Panel agreed that the $.35 per dt margin rate for heavy oil users used by the 
Public Staff in its NPV study reflected an accurate alternative fuel price, The Eastern Panel, however, 
testified that its proposed $.25 per dt margin rate for heavy oil users was intended to provide a $.10 
per dt reduction as a specific incentive, primarily for economic development considerations (attracting 
new industry to the 14-county area), plus encouraging companies,that are there now to sign up. 
F.astem acknowledged that such an incentive rate was not permissible under its proposed tariffs and 
that Commission approval would be required before it could offer such an incentive rate. Eastern also 
testified tha~ to the extent any revenues get added to the project that are.not identified in the current 
NPV study, those revenues would improve the project. 

The Commission concludes that the appropriate margin rate to reflect in the NPV study for 
large users that use heavy oil as an alternative fuel is $.3S per dt. Because the NPV study used to 
determine b0nd fund financing does not include any loads from either the expansion of current 
industrial entities or the subsequent location of new indµstrial entities, economic development rates 
for new customers are not relevant to the NPV study. Eastern may propose an economic 
development rate schedule in the future if it deems it necessaiy to attract new load, but it has not filed 
such a tariff as part of this application. 

Small Customer Conversion Schedule 

The Ea.stem Panel testified that _its NPV study reflected conversions· of homes and small 
businesses to natural gas over a 16-year period, as compared to the Public Staff'~ 10-year conversion 
schedule. The Public Staff Panel testified that, with the implementation of a moderately aggressive 
marketing effort, significant conversions to natural gas should occur during the first ten years Eastern 
is in operation. The Public Staff modified the conversion schedule for small customers and increased 
O&M expenses by $75,000 per year in years two and three to reflect the costs of such a marketing 
effort. · 

The Eastern Panel testified that the acceleration proposed· by the Public Staff assumes that at 
least half of the ultimate customers in Phase One will convert at the beginning of year two. The 
Eastern Panel further testified that the Public Staff's conversion timetable is unrealistic and that it 
would be impossible for half of all Phase One customers to· convert by the beginning of year two 
because Phase One will not be completed by that time. The Eastern Panel also explained that if the 
conversion does not occur as quickly .as the Public Staff claims, rates will have to increase for. small 
customers and that this increase would-be in-addition to the increase in residential rates already agreed 
to by Eastern. Eastern expects a slow conversion rate because of the newness of natural gas to the 
area and the cost of converting from other fuels to natural gas. 
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The Commission concludes that the conversion rate proposed by Eastern more realistically 
reflects anticipated conversions while not causing too much of an increased risk to rates. The 
Commission will adopt Eastem's small customer conversion schedule and, as a result, will not adopt 
the $75,000 increase in the budget for marketing proposed by the Public Staff. 

Discount Rate 

The initial testimony ofCP&L witness Caldwell assumed a discount rate ofS.448916% in 
CP&L and APEC's NPV study. The explanation of and support for this rate was that the CP&L 
corporate weighted average cost of capital was used, which-reflects the CP&L corporate standard 
for regulated investments. This discourit rate included a 13% return on equity, which is .25% above 
CP&L"s last Commission-approved return. In the amended application, the discount rate was revised 
to 8.717424%, apparently to reflect higher cost rates for debt and preferred stock. In its rebuttal 
testimony, Eastern proposed a discount rate of approximately 8.69%. This was based on its 
agreement with the Public Staff's recommendations on capital structure ratios and cost of debt, which 
were based on a representative LDC, but a higher return on equity than the 11.1 % return 
recommended by the Public Staff. The Eastern Panel testified that its proposed 12.1 % return on 
equity reflected the cost of equity for a newly formed, unique company with no customers in an area 
where growth can be expected to be slow, and whose rates and costs are based upon a myriad of 
assumptions. The Eastern Panel testified that Eastern believed that the vast majority ofits proposed 
project is uneconomic,- which makes it very risky, and that its proposed 12.1% return on equity 
rellects the higher risks of this new start-up company. 

The Public Staff recommended a discount rate ofS.158364%, based on a capital structure 
composed of 47% debt at an interest rate of 8% and 53% common equity with a return on equity of 
I 1.1%. The Public Staff Panel testified that its discount rate was derived from current market-based 
costs of capital for a representative LDC that could construct and operate the project. The Public 
Staff derived its cost of capital components from data for a representative group of 15 LDCs using 
data for the 24 IDCs that are covered in the Value Line Investment Survey, Standard Edition. From 
this group, nine companies were eliminated due to dividend reductions, merger activity, or 
organizational changes. 

The Public Staff further testified that the debt cost was derived by adding an average of30-
year A and BBB utility bond spreads to Treasuries to a forecast of30-year Treasuries. The common 
equity cost rate was derived from a discouoted cash flow (DCF) analysis performed on the 
representative group. Value Line 12-month forecasted dividend yields were averaged over the last 
six. months for these companies. The average fore casted dividend yield for the representative group 
of ~mpanies is 5.2%. It was determined from historical and forecasted growth rates that a 
reasonable growth rate for the representative group was 5.9%. The combination of the 5.2% 
dividend yield and the 5.9% growth rate results in an 11.1% cost of common equity. The pre-tax: 
interest coverage implied by the capital structure ratios and a 47% debt rate are consistent with a debt 
rating in the A range for an LDC. 

The Commission finds Eastem's testimony on this issue persuasive. Eastern is unlike any other 
LDC in this State. Eastern is constructing a completely new natural gas distnlnrtion system into 
tenitory that is without natural gas service and where the projected load and expected revenues are 
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minuscule conipared to the cost of the project. There is no question but that this project is more risky 
than an existing, well-established, operating LDC with a customer base that generates revenues 
sufficient to cover the costs of the system. Based on the evidence presented on this issue, the 
Commission concludes that the appropriate discount rate to utilize in the NPV study is 8.69%. This 
discount rate is based on a capital structure composed of 47% debt and 53% common equity with 
a cost rate of8% for debt and a return on equity of 12.1%. 

APEC Economic Developm~nt Costs 

Eastern reflected $400,000 of annual costs in the NPV study for APEC economic 
development costs beginning in year three. An amount of $250,000 is reflected for year two. 
Eastern stated that these proposed expenditures are for the promotion of commercial and industrial 
growth in the franchised area with hopes of reducing the area's prevailing unemployment rate and 
raising the existing property tax base. Section 4.11 of the LLC agreement states the following with 
regard to ihese costs: 

APEC Cost Reimbursement. Annually, APEC shall submit to the Company 
a budget and cash flow Statement demonstrating APEC's total costs as well 
as a justification on an activity basis of those costs (to facilitate NCUC 
standards of prudency) equal to or less than the amount approved by the 
NCUC for inclusion in the Company's rates. Until January I, 2005, unless 
changed in a general rate case proceeding, Company shall not pay APEC for 
any such costs in excess of the amount approved by the NCUC for inclusion 
in rates. Thereafter, such costs may increase by 2.5% a year and the 
Company shall pay APEC such costs. Provided however, the Company, with 
the vote of at least one CP&L Director, may approve payment to APEC in 
excess of the amount approved by the NCUC. 

A proposed APEC budget was submitted with Eastem's rebuttal testimony. 

The Public Staff Panel testified that consistent with past Commission practice, such costs 
should not be recovered through utility rates and that the computation of the amount of bond funds 
awarded in this proceeding should not incorporate such large payments for local economic 
development activities. The Public Staff Panel farther testified that it had been advised by counsel 
that the intent of the legislature was for gas bond proceeds to be used to construct natural gas 
infrastructure and provide funds to cover the negative NPV Of a project that includes that 
infrastructure and nonnaI operations and maintenance expenses. The Panel suggested that'such costs 
might more appropriately be addressed as an incentive program after the certificate has been awarded 
and outside of the gas bond context. Expected benefits, reporting requirements, accounting matters 
(expensing versus deferring costs), and other issues could be addressed at that time. The Public Staff 
Panel estimated that inclusion Of these expenses in the NPV analysis wou1d increase the amount of 
gas bond funds needed by approximately $4.5 million. The Public Staff also recommended that 
APEC might be funded through the increased tax revenues of the local governments in the franchised 
ares. 
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The Commission agrees with the Public Staff that gas bond funds should not be utilized to 
fund APEC. APEC is a separate organization from the utility, its mission is broad, and its activities 
are more akin to local government activities than to utility activities. Further, the Commission 
recognizes that other options may be available for funding APEC. AB recommended by the Public 
Sta!!; Eastem's gas operations will generate tax revenues for the local governments through property 
and gas taxes. The evidence indicates that the local governments in the Phase One area alone will 
receive approximately $300,000 in property taxes and gas tax revenues as a direct result ofEastem's 
investment in the region and gas deliveries to customers. When the project is expanded beyond these 
six counties, additional tax revenues will•be·generated which should easily exceed $400,000. The 
local governments could allocate a portion of the new tax revenues to APEC. 

Waiver of75% Progress Payment Rule 

In their original application, CP&L and APEC requested that the Commission waive 
Commission Rule R6-92(b), which provides for reimbursement of only 75% of actual expenditures 
as progress payments, with the remainder of the negative NPV being paid at the final accounting. 
The Public Staff Panel testified that the rationale for the 75% progress payment rule was to ensure 
that a recipient of expansion funds has some of its ovm. capital invested in the project, so as to provide 
it with an incentive to complete the project. Using the 75% progress payment provision would 
require more bond funds to compensate Eastern for the delay in reimbursement. Because full 
reimbursement earlier would save a significant amount of bond funds that could be used in other 
unserved counties, the Public Staff recommended that the Commission waive the progress payment 
provision and allow 100% reimbursement of actual expenditures from the beginning, up to the 
approved negative NPV. The Public Staff Panel recommended that construction activity be 
monitored carefully to ensure that partial completion would result in a fully functioning system. 

The Commission concludes that it is appropriate to waive the limit on reimbursements to 75% 
of actually incurred costs, which is,contained in Commission Rule R6-92(b), and to authorize the 
reimbursement ofEastem at 100% of its actually incurred costs up to the negative NPVapproved 
for Phase One. Construction activity should be carefully monitored to ensure that construction 
occurs in such a way that partial completion would still result in a fully functioning system. 

Bond Award 

The decisions set forth above will have to be incorporated into a new NPV study in order to 
determine the negative NPV for Phase One of the project, and thus the amount of gas bond funds to 
be awarded. The Commission requests that Eastern and the Public Staff make a new calculation, 
assuming that the bond proceeds will not be considered taxable income, and file the results thereof 
within five days. 

Tax;ability of the Bond Proceeds 

Eastern is seeking a private letter ruling from the IRS on whether the bond proceeds would 
be considered taxable income. If the proceeds are considered taxable income, the amount ofbond 
funds required for the project would increase significantly. 
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Eastern shall keep the Commission informed as to its progress in securing a private letter 
ruling and-Eastern shall file the IRS ruling with the Commission as soon as the ruling is I'eceived. The 
Commission will issue a further order in this proceeding setting.forth the final negative NPV and final 
gas bond award amount after Eastern has filed the ruling. ·-

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT 26 AND 27 

The evidence supporting these ·findings of fact is contained in the application· and amended 
application and in the testimony of the Eastern Panel and-Public Staff Panel. These findings of fact 
are uncontroverted. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT 28 

The, evid~nce supporting this finding of fact is cotitained in the application and amended 
application and in the testimony of the Eastern Panel and Public Staff Panel. 

The Public Staff recommended that the Economic VarianCes Regulated Assets Procedures 
(Rider C) proposed by Eastern not be implemented. Instead; the Public Staff recommended that 
Eastern be. authorized to defer the total am bunt of operations and maintenance (O&J,d) expenses 
incurred during the first six years of operations or uhtil the first rate case order, Whichever occurs 
first, and that the total amount of deferred O&M expenses for Phase One of the project be capped 
at $6.0 million. The Public Staff Panel testified that.interest should be accrued using the Public 
Staff's recommended discount rate. 

Eastern agreed with the Public Staff recommendation, except it believed the cap' on deferred 
O&M expenses should be increased from $6 million to $8 million and that the deferral period' be 
extended from six years to eight years. The Public Stall; in its proposed order, recommended that the 
Commission increase the number of years to eight, but keep the cap at $6 million. 

The-Commission concludes that Eastern should be authorized to defer the total amount of 
O&M experises incurred during the first eight years of operations or until the first rate case.order, 
whichever occurs first. The Commission has evaluated the difference between Eastern and the Pubijc 
Staff regarding the appropriate cap fur deferred O&M expense and has, determined that the· difference 
is a direct result of the parties' respective returns on equity. Based on earlier conclusions regarding 
the discount rate, it is appropriate for deferred O&M expenses to be capped at $8 million, and that 
the appropriate rate Ht which to accrue interest on the account is 8.69%. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT 29 

The evidence supporting this finding offilct is contained in the testimony of the Eastern Panel 
and the Public Staff Panel and is uncontroverted. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT 30 

The evidence supporting this finding of fiu:t is contained in the testimony of.the Eastern-Panel 
and the Public Staff Panel. 
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The testimony filed·by Eastern indicated that it would construct the project in five phases, 
beginning with the six counties in Phase One. Eastem's original testimony .asked for bond funds for 
Phase One, stated that additional requests would be filed· for subsequent phases, and asked the 
Commission to place these additional requests ahead of all other requests. Later, Eastern filed a 
Clarification Statement asking the Commission to "earmark11 money for the entire project, not just 
Phase One, for Eastem's exclusive use; At the hearing, the Commission was urged to "maintain the 
regional approach to this entire project. 11 In its proposed order, 'Eastern stated that it should only 
have to provide cost estimates prior to construction of subsequent phases and then ·submit 
disbursement requests and 11disbursement shall be __ µiade and no further proceedings held. 11 

, 

The Public Staff stated that, under Commission Rules, Eastern must file requests for 
subsequent phases of the project, to be noticed and heard just like this one. The Public Staff did not 
perform a detailed investigation or provide testimony regarding the negative NPV of any phases 
beyond Phase One. Nonetheless, based on its limited investigation of the subsequent phases, the 
Public Staff expressed concerns about the proposed system design. The Public Staff Panel testified 
that the system proposed by Eastern is very expensive and may require more gas bond funds than will 
be available. The Public Staff Panel encouraged the Commission to make the best use of the available 
gas bond funds and proposed that the Commission require Eastern, with the participation ofNCNG, 
to perform a·detailed.study of alternative routes and designs for providing natural gas service to the 
eight counties not contained in Phase One. Such a study should consider the feasibility of extending 
Eastem's system off the NCNG system at various take-off points, rather than building a new 
transmission line connecting all phases ofEastern's system. Eastern took the position that it had 
already done such a study, pointing to Exhibit 4 ofits rebuttal testimony. The Public Staff testified 
that Exhibit 4 represents a good start, but that more should be required. 

As previously ·discussed, it is beyond the scope of this proceeding to consider the route, 
design and NPV of the proposed project subsequent to·Phase One. Still, it is appropriate to give 
some indication of how Eastern might proceed as to the rest of its proposed project. Both G.S. 62-
159(b) and Commission Rllle R6-9( c) require the Commission to consider requests for bond· funds 
on a project-specific basis. Eastern has described its proposed project in terms of five phases. 
Pursuant to the Commission's order-ofDecember 6, 1999, only Phase One was scheduled for hearing 
and bond funds have been approved for only Phase One. A new request or requests for approval to 
use bond funds for the subsequent phases must be filed and scheduled for hearing just as Phase One 
was heard. IfEastern chooses to file a single request covering all subsequent phases, the Commission 
is willing to consider all subsequent phases at once. The Commission will evaluate such request(s) 
in accordance with its proper view of the evidence submitted by all parties and the applicable law. 
However, the Commission concludes that before any further request(s) for bond funds is filed, 
Eastern should thoroughly analyze alternative routes and designs with the goal of reducing costs, as 
recommended by the Public Staff. 

Although it is still early in the Commission's administration of the bond funds, it is ·already 
clear that there will be more requests for funds than funds available. It is also clear that one goal of 
the bond fund legislation is to maximize the infrastructure that can be built and the customers served 
with the funds available. G.S. 62-159 provides for the Commission to consider 11the scope of a 
proposed·project, including the number of unserved counties and the number of anticipated customers 
that would be served, the total cost of the project, the extent to which the project is considered 
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feastDle, arid oth~r relevant factors affected the public interest" in deciding how bond funds will be 
used The Commission is heeding the charge that it.distribute the available bond funds in the public 
interest. The Gommission must ensilre that bond funds are used wisely and that as many unserved 
counties and customers as possible benefit. 

The Commission api,lauds the savings realized with respect to the revised route and design 
for .Phase One. The Putilic Staff suggested alternatives, to which, Eastern agreed, that saved 
approximately $4 million in bond funds. This represents millions-of dollars that can now be.used for 
remaiµing unserved areas. The Commission applauds Eastern and the Public Staff for these savings 
and urges a similar collaborative effort with respect to the route and design_ofsubs~quent phases. 
To that end, the Commission will require Eastern to undertake a study of alternative routes and 
designs for the subsequent phases. We urge Eastern to seek tho Public Stall's input during this study 
and to provide the results of the study to the Public Staff. This study shall address, as well as other 
matters, the possibility of extending Eastern, system off the NCNG system at various take-off points 
and shall evaluate whether attaching to the NCNG systen, and paying NCNG for the necessary system 
strengthening and upgrading can provide an adequate level of service to Eastern at less cost. We 
hope that,.working together, Eastern and the Public Staff can agree on the niost efficient route and 
design. If they cannot, tho alternative design proposals for the subsequent phases will be addressed 
by the Commission when tho next request(s) for fun.ding is beard. 

We urge Eastern and the Public Staff to take the time necessary for a thorough study, but to 
complete this study•as expeditiously as possible.' Once the study iii completed and request(s) for 
funding filed, the-Commission will do ii_s part to expedite matters by its willingness to consider the 
remaining phases.as one project. 

IT IS, TilEREFORE, ORpERED as follows: 

1. That a certificate of public convenience and necessity to provide natural gas seivice 
in Currituck, Camden, Pasquotank, Gates, Perquinums, Chowan, Washington, Tyrrell, Dare, Hyde, 
Pamlico, Jones, Carteret and Pender Counties, attached hereto as Appendix A, is hereby granted to 
Eastern; 

2. That Phase One ofEastern's proposed project is hereby approved for funding from 
the proceeds of gas bond funds in ru;;cordance with the decisions made hereinabove; 

3. That Eastern and tlie Public Staff shall make a calculation of the negative NPV for 
Phase One· 9fthe project consistent with this order, assuming.that the gas bond funds are found not 
to be taxable, and shall file the results,thereofwithin five days and thai the Commission will issue a 
further order setting forth the amount of gas bond funds to be awarded for Phase Ono (subject only 
to paragraph 4 below), which will then be authorized for disbursement upon Eastern', submittal of 
rcimburaement requests and compliance with Commission Rule R6-92; except as specifically waived 
herein; 

4. That.Eastern shall keep thC Commission informed as to its progress in securing a 
private letter ruling from the IRS and shall file the ruling with the Commission as·soon as tho ruling 
is received and the Commission will issue a-further order at that time; 
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5; That.Eastern shall undertake a new study of alternatives for providing natural gas-
service to the eight counties in the subsequent phases of its proposed proj~ct and shall file request(s) 
for authority _to use additional bond funds for those subsequent phases, to be scheduled and heard by 
the Commission; · · 

6. That CP&L shall fo!Dl a separate company no later than December 31, 2000, to hold 
its membership in Eastern and this company's operations shall be segregated from CP&L's electric 
utility business and that CP&L, Eastern, and the separate CP&L company formed to hold its 
membership in Eastern shall ensure that adequate cost allocation and record keeping procedures are 
implemented; 

7. That Eastern's rates and tarifls, as modified herein, are approved and Eastern shall file 
tariffs with the Commission in compliance with this Order; 

8. That it is appropriate to waive the provision in Commission Rule R6-92(b) limiting 
reimbursements to 75% of actually incurred costs and to allow Eastern to b_e reimbursed for 100% 
ofits actually incurred costs up to the negative NPV approved for Phase One and that Eastern shall 
file reports and a final accounting with respect to Phase One as required by Commission Rules R6-92 
and R6-93, except as specifically waived herein, and sufficient information so that the Commission 
can monitor construction activity; 

9. That Eastern is authorized to defer a maxll1].um of$8 million of.O&M expenses that 
it incurs during the first eight years after it begins providing gas service; and 

10. That Eastern shall file periodic reports on its discussions with VNG and if Eastern is 
successful in entering into a gas supply agreement with VNG, Eastern shall, remit 75% of the margins 
above its incremental costs (mc1uding a reasonable return on investment) on such transactions to the 
State's gas bond fund for use on future gas expati.sion projects. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 15th day.of June 2000. 

NORTII CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

Commissioner Owens did not participate in this decision. 
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STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO, G-44, Sl/B O ' 
~.~. ·i,' ., ' 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

APPENDIX A 

EASTERN NORTH CAROLINA NATURAL GAS COMP ANY 

is granted this 

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 

to provide natural gas utility service 

in 

Currituck Camden Pasguofank, Gates Perquimans Chowan Washington, Tyrrell Dare, Hyde 
Pamlico Jones Carteret and Pender Counties- North Carolina 

subject to any orders, rules, regulations; 
and conditions now or hereafter lawfully made 

by tho North Carolina Utilities Commission. 

ISSUED BY ORDER OF THE COMMISSION. 

This tho 15th day Juno 2000. 
' ' 

NORTH CAROLINA UTILITIES COMMISSION 
Genova S. Thigpen, Chief Clerk 
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DOCKET NO. G-40, SUB 2 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application of Frontier Energy, L.L.C., for ) 
Approval to Use Proceeds ofNatnral Gas Bond ) 
Funds to Finance the Negative Net Present Value.of ) 
the Cost of a Project to Extend Natural·Ga.s'Service ) 
Into Warren County ) 

ORDER APPROVING 
USE OF NATURAL 
GAS BOND FUNDS 

HEARD IN: Commission Hearing Room, Dobbs Building, 430 North Salisbury Street, Raleigh, 
North Carolina, on November 30, 1999 

BEFORE: Commissioner William R Pittman, Presiding, Chair Jo Anne Sanford, and 
Connnissioners Ralph A Hun~ Judy Hunt, J. Richard Conder, Robert V. Owens, Jr., 
and Sam J. Ervin, IV 

APPEARANCES: 

For Frontier Energy, L.L.C.: 

M Gray Styen,, Jr., Kilpatrick Stockton, L.L.P ., 3737 Glenwood Aveoue, Suite 400, 
Raleigh, North Carolina 27612 

For the Using and Consuming Public: · 

Paul Lassiter, Staff Attorney, Public Staff- North Carolina Utilities Commission, Post 
Office Box 29520, Raleigh, North Carolina 27626-0520 

BY THE COMMISSION: On August 6, 1999, Frontier Energy, L.L.C. (Frontier) filed a 
Letter oflntent pursuant to G.S. 62-159 and Commission Rules R6-90 through R6-94 stating 
Frontier's intent to file an application to use proceeds of the natural gas bond funds (Bond Funds) 
made available by the Clean Water and Natural Gas Critical Needs Bond Act of 1998 (Natnral Gas 
Bond Act) to finance the negative net-present value (NPV) of the cost of a project to extend natural 
gas service into Warren County (Warren COunty Project) which did not have natural gas service at 
that time. The Commission issued an Order Setting Constructio11 Deadlines and Scheduling 
Proceedings on Letter of Intent on August 17, 1999. In that Order, the Commission authorized 
Frontier to proceed v.Ath construction in Warren County without prejudice to its right to request and 
receive Bond Funds based on the entire cost of the Warren County Project, should the Commission 
decide to approve such. 

On September 20, 1999, Frontier filed its Application seeking approval to use Bond Funds 
for the Warren County Project. Frontier pre-filed the joint testimony and exhibits of witnesses Joseph 
M Rivera, Rodger R Schwecke and David G. Schiller. The Commission issued its Order Scheduling 
Hearing and Providing Notice on September 23, 1999. 
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On November 16, 1999, Frontier filed aMotion to Amend Application and Testimony, along 
with an Amended Application and Amended Joint Testimony of witnesses Rivera, Schwecke and 
Schiller, all reflecting a change in the NPV ofthe Warren·County Project. On November 19, 1999, 
the Commission.issued its Order granting Frontier's Motion to Amend Application and Testimony. 

The Public Staff filed the Joint Testimony of witnesses Jeffrey L. Davis, Thomas W. Fanner 
andKirkKibleronNovember 17, 1999. 

This matter came on for hearing oij. November 30, 1999, as previously scheduled ·and noticed. 
Testimony and·exlubits were presented by'Fiofltief;S witnesses Rivel"a, Schwecke and Schiller. The 
Public Staff presented its witnesses Davis, Fanner and Kibler, who recommended that the 
Commission approve Frontier's application for Bond Funds. Allen·Kimball testified as a public 
witness in-support ofFrontier's applicatioil. No testimony was presented in opposition to Frontier's 
application. 

Based on the filings h~rein and the testimony and exhibits iritroduced at the hearing, the 
Commission makes the following: 

FIND!NGSOFFACT' 

1. _Frontier is a limited liability company organized and existing under the lliws of the 
State ofNorth Carolina and is engaged in the business of transporting, distributing, and selling natural 
gas in North Carolina. Frontier is a 11public utility" as defined in G:S. 62-3(23) and a "natural gas 
local distribution company' (LDC) within the meaning of G.S. 62-159 and the Commission's Rules 
and Regulations. Frontier's public utility operations are subject to the jurisdiction of this 
Commission. 

2. Frontier has properly applied to use proceeds ofBond Funds to finance the negative 
NPV of the cost of a project to exten~ natural gas service into,warren County and is in compliance 
with G.S, 62-159 and Commission Rllles R60-90 through R6-94 .. Frontier has given the required 
notice of its.application. · 

3, At the time of the filing of the application, Warren County did not have natural gas 
service and was·therefore an "unserved area11 as that term is used in G.S. 62-2(9), G.S. 62-159 and 
Commission RuleR6.:.9o. 

4. .Frontier proposes to extend a transmission pipeline from the Transcontinental Ga:s 
Pipeline Corporation (Transco) tap at the North Carolina/Vrrginia state line south to U.S. Highway 
158, where it will fork west to the Mans_on· and•.Soul City· areas and east to the town of Norlina· and 
then South to the town of Warrenton. Distribution mains will be constructed from this transmission 
pipeline, primarily in the towns of Norlina and Warrenton. 

5. The proposed system will be composed of approximately 8.5 miles of 6-incb steel pipe, 
15 miles of 6-inch plastic pipe, 4 miles of 4-inch plastic pipe, and 30 miles of 2-inch plastic pipe, 
almost all of which will be installed in public rights of way and along streets and roads. Exhibit 4 of 
the Ameilded''Apptication contains maps· showing the proposed pipeline routes. 
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6. As of the hearing, Frontier had commenced constructioh Of the first phase of the 
transmission pipeline and proposed to have natural gas service available iti January 2000. Subsequent 
to the hearing,.Frontier filed a letter on February 14, 2000, giving notice of plans to serve its first 
customer in Match 2000; Construction of the transmission pipeline to·Norlina and Warrenton is 
proposed for the first halfofyear 2000. 

7. The total projected cost of the Warren County Project is $4,972,737, including the 
effects of inflation. This sum consists of $3,323,000, without inflation, related to transmission 
facilities and, the balance related to the distribution system, including service attachments, and 
inflation. 

8. Commission Rule R6-81(b)(l) defines "economically infeasible" as a project which 
has a negativ~,NPV. The Warren County Project is economically infeasible in that it must receive 
additional funds of $2,404,850 in order to have a NPV of zero. Frontier has requested that the 
Commission approve the use of $2,404,850 of Bond Funds for the Warren County Proj~. 

9. The Public Staff has investigated Frontier's application an4 supporting workpapers, 
perfon'ned a market study, and conducted a field investigation of Warren County. The Public Staff 
supports Frontier's application for approval to use $2,404;sso of Bond Funds for the Warren County 
Project. 

10. The Commission previously granted Frontier's predecessor, Frontier Utilities of North 
Carolina, Inc. (Frontier Utilities), a certificate of public convenience and necessity authorizing it.to 
provide natural gas service-in Warren County. lo that proceeding, Frontier Utilities maintained that 
it would rely on private financing for its Warren Co1:JDty Project. Changes in circumstances and more 
refined and detailed cost projections and market assessments warrant Frontier's current request for 
Bond Funds. 

11. The availability of natural gas in Warren County will be an important energy resource 
and will promote economic and community development and lower .energy costs to industrial, 
commercial and residential customers in Warren County. Frontier's plans to serve Warren County 
have already yielded benefits in the location of a new CVS Pharmacy distribution facility and the 
expansion of the Chesapeake Paper corrugated cardboard plant in the County. Considering the scope 
of the proposed project, the number of anticipated customers by class that will be served, the total 
cost of the proposed project, the extent to which the project is feasible, and the need and desire of 
Warren County for natural gas, Frontier's application to use Boild Funds for the Warren County 
Project is in.the public interest and should be approved. 

12. Frontier's application for use of the proceeds of Bond Funds for the Warren County 
Project in the amount of the project's negative·NPv of $2,404,850 is .approved, subject to the 
conditions set forth herein and specifically subject to the condition that Frontier shall construct the 
full transmission and distribution facilities as proposed herein and set forth in Exhibits 1 and 4 of its 
Amended Application. 

13. The commitments of Frontier, the conditions set forth in this Order, and the existing 
regulatory process provide ad~e safeguards to insure the construction of the project as proposed, 
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to the benefit ofWarren County, consistent with the intent and provisions or'the Natural Gas Bond 
Act, and without detrimental effects on Frontier's other ratepayers. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 1 

The evidence for this finding of fact is found in the application, the Commission's official 
records, and the testimony of Frontier's witnesses. This finding of fact is essentially informational, 
procedural, and jurisdictional in nature. NO party presented any evidence to the contrary. 

' ... a•-'•-• ~-• 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 2 

The evidence for this finding of fact is found in the application, the testimony and exhibits of 
Frontier, and the testimony of the Public Staff. 

The Public Stairs.testimony outlined the history of the Bond Funds. The Natural Gas Bond 
Act authorized bonds for water and natural gas infrastructure. The portions relevant to this 
proceeding are found in G.S. 62-159, which authorizes the Commission to provide funding through 
the proceeds of general obligation bonds fQr construction of natural gas facilities in unserved areas 
that would otherwise not be economically feasible to construct. On November 3, 1998, North 
Carolina voters approved the issuance of $200 million in general obligation bonds for such natural 
gas expansion. On November 16, 1998, the Commission initiated a rulemaking proceeding to 
implement G.S. 62-159, and on March 8, 1999, the Commission issued an order adopting 
Commission Rules R6-90 through R6-94. By Order of August 4, 1999, the Commission amended 
Commission Rule R6-90 and adopted NPV guidelines to be used for administering G.S. 62-159. 

Frontier filed its application 'for approval to use Bond Funds and prefiled testimony and 
exhibits in support thereof on September 20, 1999. Frontier subsequently filed an amended 
application and amended testimony and exhibits. The information provided includes a geographic 
description of the Warren County Project (Exhibit 1), statements regarding permitting and licensing, 
a market study, an engineering study (Exhibit 4), an NPV study, a description of Frontier's service 
capabilities, a construction schedule, and a timetable for disbursement ofBond Funds. Frontier's 
NPV study was conducted consistent with the guidelines adopted by the Commission. Frontier 
provided public notice of these proceedings by publication in The Warren Record consistent with the 
Commission's Order of September 23, 1999. An Affidavit of Printer's Proof has been filed. 

The Public Staff witnesses confirmed that Frontier's filing is complete and in compliance with 
the applicable statutes and Commission Rules. The Commission concludes that Frontier has complied 
with the requirenients of G.S. 62-159 and Commission Rules R6-90 through R6-94. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 3 

The evidence for this finding of fact is found in Frontier's appticatioi the testimony Of 
Frontier's witnesses, the testimony of the Public Staff witnesses, and the testimony of public witness 
Allen Kimball. It is uncontroverted that nO part of Warren County had natural gas service when 
Frontier's application was filed. The Commission aut}lorized Frontier to commence construction in 
Warren County without prejudice to its right to request and receive Bond Funds in this docket. 
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 4-6 

The evidence for these finding~ of fact is found in Frontier's application and the testimony and 
exhibits of Frontier's witnesses. 

Frontier's witnesses testified that the company intends to construct the transmission system 
in two phases. The first phase will extend from the Transco tap at the North Carolina/Vnginia state 
line east to U.S. Highway I, then along U.S. Highway I to North Carolina State Route (NCSR) 
1210. The line will proceed south along NCSR _1210 and then west along U.S. Highway 1/158 
toward the Manson and Soul City area. Eight and one-half miles of six-inch steel pipe will be utilized 
from the Transco tap to the district regulator station located north of U.S. Highway 158. The 
remainder of Phase I will consist of six-inch polyethylene pipe. Phase II of the transmission system 
will consist of six-inch polyethylene pipe to provide service to Warrenton and Norlina Phase II will 
extend east along U.S. Highway 1/158 to U.S. Highway 158/401 and then south along that road and 
U.S. Highway 401. Distribution lines will be coostructed from this transmission system, primarily in 
the towns of Norlina and Warrenton, and will consist of four-inch and two-inch polyethylene pipe. 
When completed as proposed, the entire system will be composed of approximately 8.5 miles of 6-
inch steel pipe, IS miles of 6-inch plastic pipe, 4 miles of 4-inch plastic pipe, and 30 miles of2-inch 
plastic pipe. 

As of the hearing, Frontier had entered into a contract with A&L Underground, Inc., to 
construct Phase I of the project and had begun construction. Frontier's contract with A&L 
Underground called for construction to be completed by December 17, 1999, but Frontier filed a 
motion notifying the Commission that construction would be continuing U[!til Januacy 20, 2000. 
Subsequent to the hearing, Frontier filed a letter on February 14, 2000, giving notice of plans to serve 
its first customer in March 2000. Concurrent with rights-of-way and permit acquisitiona for Phase 
II, Frontier will be negotiating with contractors, ordering pipe and other facilities and taking other 
actions that will permit it to begin putting pipe in the ground for Phase JI next spring. Frontier has 
committed to have gas available to the Norlina City Gate by May I, 2000, and to the Wanenton City 
Gate by June IS, 2000. Distnllution lines to customers will be coostructed during the third and fourth 
quarters of 2000. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 7-8 

The evidence for these findings of fact is found in the testimony of the Frontier witnesses and 
the Public Staff witnesses and in Frontier's application, specifically Exhibit 5 to the Amended 
Application, which is the NPV analysis performed consistent with the Commission's gl!idelines. 

Frontier's construction costs reflect its actual contract with A&L Underground, Inc., for 
Phase I of the transmission system, as wen as Frontier's experience in 1998 and 1999 during 
construction of over 110 miles of pipeline in Surry, Wilkes, and Yadkin Counties. Based upon this 
data, Frontier's witnesses testified that the proposed system will cost $4,972,737. Frontier intends 
to construct the transmission system in two phases. The expected cost for-Phase' I of the transmission 
system is $2,511,000, uninflated; the expected cost for Phase IT of the transmission system is 
$812,000, uninflated. The expected cost for the entire project - after adjusting for meters, service 
lines. regulators and inflation - is $4,972,737, as shown in Exhibit 5 of Frontier's Amended 
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Application. The Public Staff witnesses testified that they had reviewed Frontier's costs and found 
them to be acceptable in light of other pipeline construction projects.with which they were familiar. 

Frontier's witnesses testified that ·Frontier had conducted a marketing survey from which it 
identified 1,165 potential residential customerS and 48 potential ·comm.erCial customers in the towns 
and along the highway corridors ofWarren County. Frontier identified· I0,potential industrial, large 
commercial and institutiiJnaJ facilities that would qualify under Froiitler's rate schedules. Frontier's 
Exhibit 3 provides-the results of the survey. Based on the location oftesidential; coquhercial ai:J.d 
industrial customers dete_nnined in the marketing survey, Frontier: designed a system to provide. 
·natural gas service in the county as coSt~clfectiveiy as possible. Piping was routed to·customers"as 
~fficiently as possible, accoUQting for expected load growth and areas of future exJ)ansi~n. 
Distribution facilities will be installed on road easements and will be routed· based on existing utilities 
in the easements. Detailed maps of Frontier's proposed system for Warren County are included in 
Exhibit 1 to Frontif:r's Amended Application. 

From these efforts, Frontier could reasonably project costs, revenues and income from the 
projeci_ and input this information into an NPV analysis consistent with the Commission's guidelines. 
This analysis indicates a negative NPV for the project of $2,404,850, as shown in Frontier's Exhibit 
5. The Public Staff reviewed Frontier's projections and inputs, as well as the NPV analysis itself, and 
determined that Frontier bad correctly calculated the NPV of the project. 

The Commission concludes, based' on Frontier's-application and testimony and the Public 
Staff's testimony that the total cost projection for the project is reasonable and is appropriate fot use 
iµ Frontier's NPV calculation and that Frontier's calculation of the Jiegative NPV of the proposed 
project is fair and reasonable. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 9 

The evidence for this finding offacHs found in the testimony of the Publi~ Staff witnesses. 

Toe Public·Staffwitnesses testified that they had conducted an extensive investigation of 
Frontier's filings, including a review of construction cost estimates, market projections, finaricial data, 
and all assumptions and methodologies used in'the NPV study. Tri addition, the Public Staff' evaluated 
the industrial' market, alternative fuel pri6es, NPV-study, and the' other components of Frontier's 
application. The Public Stafl'conducted its•investigation through data requests, discussions with. 
Frontier personnel, discussions with other state ageitcies, custonier,surveys to ascertain potential 
loads, and independent research. The Public Staff supports Frontier's application. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 10 

The evidence for this finding is found in the testimony of the Frontier witnesses, the Public 
Staff witnesses, and public witness Allen Kimball. 

In early 1997, in Docket No. 0·38, Sub 1, this Commission granted Frontier Utilities, 
Frontier's predecessor, a certificate of public convenience and necessity to provide natural gas service 
to Warren County. Iritbat proceeding, Frontier Utilities claimed that the project would be financed 
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with investor funds and would not require expansion funds pursuant to G.S. 62-158. The cost 
estinµrtes used by Frontier Utilities in its 1996-pro forma projections for Warren County were based 
upon construction estimates compiled in 1994 when Frontier Utilities was preparing its application 
for a certificate of public convenience and nec_essity for four counties in northwestern North Carolina. 
The customer estimat_~s used by Frontier Utilities in 1996 were derived from the number of.water 
meters in Warren County, without the aid of a formal market study to Consider the actual location 
of the customers or the cost of running pipe-to them. Public Service Company ofNorth Carolina, 
Inc., voluntarily relinquished its certificate for Warren County to Frontier Utilities, and Frontie_r 
Utilities' application was uncontested. Frontier Utilities' certificate for Warren County was 
subsequently transferred to Frontier on March 9, 1998, in Docket Nos. G-40 and. G-3 8, Sub 3 

Frontier's witnesses in this docket testified that the current cost calculations for Warren 
County, which are considerably higher than the 1996 projections, are based on Frontier's actual 
contract with A&L Underground, Inc. (which was the low bidder for Phase I of the transmission 
system) and Frontier's actual experience with pipeline construction costs in 1998-99. Frontier witness 
Schiller testified that, in addition to a rapid rise of construction costs in general in North Carolina 
over the last five years, extensive pipeline construction in the Northeast has accelerated the rise in 
pipeline construction costs even further._ 

In addition, the current project includes 23.S miles of 6-inch pipe, rather than 4-inch pipe. 
Frontier witness Schiller explained that the larger diameter pipe was needed (1) to serve the CVS 
Phannacy distribution facility, which will be at the very end of the system and which was not part of 
the Frontier Utilities plan. and (2) to provide more consistent gas delivery at lo_wer pressure in the 
system. The larger pipe will not only improve the quality of service, but also ~cilitate the atta"chmeD.t 
offium taps for residential customers Who live along the transmission pipeline route. Furthermore, 
the route of the transmission system noW proposed is approximately 23.5 miles, as compared to the 
originally projected length of 16.5 miles. · 

Also, higher rates an~ higher alternative fuel cost assumptions were used in 1996, resulting 
in much higher margins for large industrial customers than will be realized now. Frontier has now 
applied to charge the same rates approved for its Four-County area ( originally approved in Docket 
Nos. G-38 and G-9, Sub 357 and adopted by Frontier in Docket Nos. G-38, Sub 3 and G-40) in all 
ofits service territory, including Warren County. Frontier does not want to have different rates for 
different counties or for Warren County customers to be charged the highest natural gas rates in the 
entire State. The lower rates result in IOwer margins generated on each cJekatherm sold, which in turn 
reduces the economic feasibility of the project. 

Fmally, the original plans for Warren County included a much larger load for tobacco drying 
than that supported by the current status and prognosis for that industry. It is uncontroverted that 
Frontier's current market study and system optimization efforts are much more detailed and thorough 
than Frontier Utilitie~' original work. 

The Public Staff testimony confinned that changed circumstances support Frontier Energy's 
current application for the use ofBond Funds. The Public Staff explained that the natural gas system 
descnOed in the current filing, while basically the same project as that of Frontier Utilities, has some 
significant differences in the assumptions.incorporated into the overall financial planning. The most 
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significant differences include a reduction in rates that customers will be charged, ,a higher estimate 
of construction costs, a reduction in the number of anticipated residential and commercial customers, 
and a change in Frontier's capital structure.· 

The Commission concludes that changes since Frontier Utilities' certificate proceeding 
warrant Frontier's current request for Bond Funds. Denying Frontier's request would either be 
detrimental to Frontier's customers in other counties by ultimately shifting the burden of this 
infeasible project to their rates or would be detrimental to Warren County by limiting the scope and 
si7.e of the system that could be built there .. Thi!' situation is not dissimilar to instances in which other 
LDCs have requested additional monies from their expansion funds after changed circumstances 
created highef construction costs than originall}' estimated. However, the Commi~sion is very 
cognizant of the finite resources provided by the Bond Funds and the need for natural gas 
infrastructure in other unserved areas. This conclusion is limited to this unique situation. Other 
requests for use of Bond Funds will be evaluated on a case-by.case ba_sis. -

EVIDENCE ;\ND CONCLUSIONS FOR FINDING OF FACT NO. 11 

The evidence for this finding of fact is found in Frontier's applicatipn, the testimony of.the 
Frontier and Public Staff witnesses, and the testimony of Allen Kimball. 

The Frontier witnesses testified that the proposed Warren County Project meets the objectives 
ofG.S. 62-159 and G.S. 62-2(9) in that it promotes economic development and the public welfare 
by providing natural gas infrastructure in currently unserved areas. Based upon average wages earned 
by its citizens, Warren County is a Class I county eligible for economic d6Velopment incentives under 
the Bill Lee Act, G.S. 105-129. Witness Kimball confirmed this. He testified that Frontier's plans 
to provide natural gas service to Warren County was a necessary prerequisite for the site selection 
of a regional distribution center for CVS Pharmacy, which will create 600 new jobs and raise the 
median amrual incOme of Warren County residents by $1,250. Frontier's Warren County Project also 
resulted in a $30 million expansion nfthe Chesapeake Paper corrugated cardboard plant, creating an 
additional 100 jobs. Frontier's witnesses testified that the proposed system can support future growth 
in demand and will be able to meet the area's long•term energy needs, which will assist in attracting 
industry and promoting economic development in this largely rural area of the State. · 

The Public Staff witnesses testified that Frontier's proposed pipeline is routed and designed 
to provide adequate gas service to the areas of Warren County with the best prospects for economic 
development and that the proposed rates achieve a reasonable balaDce between the interests of the 
State's taxpayers and the prospective Warren County customers. 

For all of these reasons, the Commission concludes that the use ofBOnd Funds to finance the 
negative NPV ofFrontier's Warren County Project will promote economic development, is consistent 
with the objectives and purposes of G.S. 62-2(9} and G.S. 62-159, and is in the public interest and 
should be approved. · 
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 12-13 

The evidence for these findings of fact is found in the testimony of the Frontier and Public 
Staff witnesses. 

The Public Staff recommended that the Commission approve ,the use of Bond Funds for the 
purpose of constructing, at a minimuni, the following facilities: a meter station at the Frontier 
interconnection with Transco, at least 45,000 feet of 6-inch steel pipe, at'least 75,000 feet of 6-inch 
plastic pipe, a city gate station at Norlina, and a city gate at Warrenton. In- response to questions 
from the Commission, Frontier indicated that it will construct not only these facilities, but also 
additional distribution mains and other facilities as described in Frontier's application nprecisely as 
... proposed, period, end of senWlce, no more regulatory qualifications." Frontier witness Schwecke 
agreed that the Company is obligated "to do it minimally to the extent ... currently proposed." Given 
Frontier1s commitment at the hearing, the Commission finds it appropriate to require that Frontier 
construct not just the minimum facilities cited by the Public Staff, but the full transmission and 
distribution facilities set forth in Exhibits 1 and 4 of its Amended Application and that this 
requirement be made a specific condition of the Commission's approv~I of the use of Bond Funds by 
Frontier, enfo~ceable by show cause proceedings. 

The Commission finds that the conditions set forth in this Order and the current regulatory 
process provide adequate mechanisms for monitoring the project and holding Frontier accountable 
for building the Warren County Project as proposed and accountable for the responsible expenditure 
of Bond Funds for its Warren County Project. Frontier mil be required.to file all reports as required 
by Commission Rules R6-92 and R6-93, which provide for project status reports, a final accounting 
of expenditures, and biennial reports with sufficient infonnation to evaluate when and if the project 
becomes economically feasible. If at any time the Warren County Project is determined by the 
Commission to have become economically feasible, the Commission will require Frontier to remit 
appropriate funds related to tho project pursuant G.S. 62-159(b) and Commission Rules. 

The Commission :finds, based on the testimony and the evidence as a whole, that the total 
projected cost of tho Warren County Project is $4,972,737, that tho negative NPV of the project is 
$2,404,850, and that $2,404,850 in Bond Fund proceeds and an investment by Frontier of$2,567,887 
will make the project feasible. Based on the foregoing findings, the Commission concludes that 
Frontier's request for Bond Fund proceeds in the amount of$2,404,850 to finance the negative NPV 
of the Warren County Project should be approved. 

IT IS, THEREFORE, ORDERED as follows: 

I. That Fronlier's proposed Warren County Project is hereby approved for funding from 
the proceeds ofBondFunds in the amount of$2,404,850, which is the negative NPV of the project; 

2. That the disbun;ement ofup to $2,404,850 to Frontier as reimbursement ofup to 75% 
of actual amounts -paid for the construction and operation of an intrastate pipeline and local 
distribution system to provide natural gas service to Warren County is hereby authorized upon 
Frontier's submittal of reimbursement requests and compliance with Commission Rule R6-92; 
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3. That Frontier shall construct the full transmission and distn'bution facilities set forth 
in ExluDits 1 and 4 ofits Amended Application as a specific condition of the Commission's approval 
of the use of Bond Funds.by Frontier, enforceable by show cause proceedings; 

4. Frontier's rates, t~s, and service regulations 8.9 approved by the Commission"s_ 
Order dated July 14, 1999, in Docket No. G-100, Sub 78, are hereby approved and authorized for 
Frontier's service to Frontier's customers in Wari-en County, in lieu of any previously approved rates, 
tariffs, and seJVice regulations; and 

5. That Frontier shall file reports and a final accounting as required by Commission Rules 
R6-92 and R6-93. 

'"'"""' 

ISSUED BY ORDER OF TilE COMMISSION. 
This the 16th day of March, 2000. 

NORTII CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

Commissioner Ervin files a concurring opinion, in which Commissioner Pittman joins. 

DOCKET NO. G-40, SUB 2 

COMMISSIONER ERVIN, CONCURRING: 

I fully concur with the result reached by the Commission in this proceeding and with the logic 
upon which the Commission based its decision to approve Frontier Energy, L.L.C. 's (Frontier 
Energy); request to use natural gas expansion bond funds to facilitate the extension of service to 
Warren County. I reach this decision, however, with considerable reluctance in view of.the earlier 
promise made by Frontier Energy's predecessor, Frontier Utilities of North Caro~ Inc. (Frontier 
Utilities), to seive Warren County using funds provided by-investors rather than money from an 
expansion fund. 

The record clearly reflects that, at the time the Commission authorized Frontier Utilities to 
serve Warren County in lieu of Public Service Company ofNorth Carolina, Inc. (PSNC), Frontier 
Utilities represented to the Commission that extending service to Warren County was economically 
reasiole and that Frontier Utilities would extend service to Warren County using traditional financing, 
efrectively implying that it would not seek assistance from an expansion fund established pursuant to 
G. S. 62-158. At the time that Frontier Utilities received the certificate for Warren County, such an 
expansion fund was the only form of non4 traditi~nal financing readily available to local distn"bution 
companies seeking to construct economically infeasible service •extension projects. When the 
certificates authorizing Frontier Utilities to seive the Four County area· and Warren County were 
transferred to'Frontier Enel!l)', Frontier Energy indicated that it intended to abide by the commitments 
made by Frontier Utilities, including those relating to the extension of service to Warrec County. As 
a result, I had always understood that Frontier Energy would extend natural gas service to Warren 
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County without the use of non-traditional financing such as money from an expansion fund or the gas 
expansion bond fund. 

I regarded this commitment by Frontier Utilities and Frontier Energy as of considerable 
importance to North Carolina's efforts to extend natural gas service to unserved areas such as Warren 
County. As everyone involved in North Carolina's gas expansion effort is aware, the amount of non
traditional funding available for economically infeasible service extension projects is not unlimited. 
Under these circumstances, the willingness of Frontier Utilities and Frontier Energy to extend natural 
gas service to Warren County using traditionaJ., financing produced direct benefits to other unserved 
areas by making bond funds not needed in WW°en. County available for use elsewhere. For that 
reason, I was quite concerned when Frontier Energy sought Commission approval to use gas bond 
fund money for the purpose of extending natural gas service to Warren County. 

I must confess that I was initially inclined to vote to require Frontier Energy to extend service 
to Warren County using investor funds in accordance with the earlier commitment made by Frontier 
Utilities and reaffirmed by Frontier Energy. After much reflection and with considerable hesitation, 
I have decided that the Commission is correct in deciding to approve Frontier Energy's amended 
application for bond fund support. This decision to rethink my original inclination to require Frontier 
Energy to carry out Frontier Utilities's commitment had little to do with Frontier Energy's emphasis 
upon changes in cost estimates and customer count information occurring since the time that Frontier 
Utilities received the right to serve Warren County. Any deficiencies in the cost estimates and 
customer count information which Frontier Utilities presented to the Commission in 1997 are directly 
related to the investigation made by Frontier Utilities at the time that it sought a certificate for 
Warren County and Frontier Energy's acceptance of Frontier Utilities' earlier commitments when it 
obtained control of the certificates previously issued to Frontier Utilities. Ma result, I would not 
normally be inclined to relieve Frontier Energy from its responsibility for carrying out Frontier 
Utilities' earlier commitment and do so here only because there seem to be compelling reasons for 
reaching a different result. 

My ultimate conclusion that Frontier Energy's amended application should be approved is 
driven by two major factors. First, there is no question but that Warren County is the type of 
community which the gas bond fund was intended to assist. Secondly, the fact that Frontier has 
elected to reduce the rates charged to customers in Warren County to the same level as those in the 
Four County area; the fact that new gas load has already come to Warren County, inevitably changing 
the nature of the project from that originally projected by Frontier Utilities; and the fact that the 
facilities which Frontier Energy currently intends to build in Warren County appear to represent an 
improvement over Frontier Utilities' original design suggests that approval of Frontier Energy's 
proposal would result in tangible benefits for the citizens ofWarren County over and above those 
which would flow from a decision to require Frontier Energy to honor Frontier Utilities' original 
commitment. As a result, I agree that circumstances have changed sufficiently from the time that the 
Commission awarded the certificate to provide natural gas service in Warren County to Frontier 
Utilities to justify approval of Frontier Energy's amended application. 

I would be less than honest, however, if I did not express my concern about any future 
reluctance on the part ofFrontier Energy to honor the commitments made by Frontier Utilities to the 
Commission and to the people of North Carolina. At the time that it received the right to provide 
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natural gas service in the Four County·area and Warren County, Frontier Utilities represented that 
it would build a rural gas distribution system unlike any previously seen in this state, one which would 
reach large numbers of residential, commercial, and agricultural customers who would _not be served 
by a more_ traditional system. As I.understand the Commission's orders. awarding the franchise for 
the Four County are_a to Frontier Utilities, this commitment to build a rural distribution system was 
an important factor.in the Commission's-decision to rule in Frontier Utilities' favor. Any failure by 
Frontier Energy to build a gas distnDution system in either the Four County area or in Warren County 
which closely resembles those described in the proceedings in which Frontier Utilities obtained the 
right to serve the Four County area or.in .this.proceeding will strike me as a very serious problem 
potentially worthy of further action hi the cOmmission. Although the significant change iri 
circumstances.descnOed above has persuaded me that Frontier Energy's amended application ought 
to be approved in this instance, I want to be clearly understood that I expect Frontier Energy to honor 
the commitments made by Frontier Utilities and that I will do what I lawfully and reasonably can do 
to ensure that Frontier Energy carries ou~ the commitments originally made by Frontier Utilities. 

Isl Sam J. Ervin, IV 
COMMISSIONER SAM J. ERVIN, IV 

Commissioner Pittman joins in this concurring opinion. 

DOCKET NO. G-40, SUB 3 
DOCKET NO. G-40, SUB 4 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

DOCKETNO.,G-40, SUB 3 
) 

In the Malter of ) 
Application of Frontier Energy, L.L.C., for Approval ) 
to Use Proceeds of Natural Gas Bond Funds to ) 
Finance the Negative Net Present Value of the Cost of ) 
a Project to Extend Natural Gas Service Into ) 
Alleghany County ) 

DOCKET NO. G-40, SUB 4 

In the Matter of 
Application of Frontier !lnergy, L.L.C., for Approval 
to Use Proceeds of Natural Gas Bond Funds to 
Fmance the Negative Net Present Value of the Cost of 
a Project to Ext~nd Natural Gas ~ervice.lnto Ashe 
County 
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HEARD: 

BEFORE: 
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Tuesday, May 16, 2000, at 9:30 a.m., in Commission Hearing Room, Dobbs Building, 
430 North Salisbury Street, Raleigh, North Carolina 27602 

Commissioner Sam J. Ervin; IV, Presiding, Chair Jo Anne Sanford and 
Commissioners J. Richard Conder, Ralph A Hunt, and Judy Hunt 

APPEARANCES: 

For Frontier Energy, L.L.C.: 

M Gray Styers, Jr., Kilpatrick Stockton, L.L.P., 3737 Glenwood Avenue, Suite 400, 
Raleigh, North Carolina 27612 

For the Using and Consuming Public: 

Paul Lassiter and Vickie Moir, Staff Attorneys, Public Staff - North Carolina Utilities 
Commission, 4326 Mail Service Center, Raleigh, North Carolina 27699-4326 

BY THE COMMISSION: On August 13, 1999, Frontier Energy, L.L.C. (Frontier), filed two 
separate letters of intent pursuant to G.S. 62-159 and Commission Rules R6-90 through R6-94 
advising of plans to file applications to use proceeds of natural gas bond funds made available by 
Session Law 1998-132, the Clean Water and Natural Gas Critical Needs Bond Act of 1998, to 
finance the negative net present value (NPV) of a project to extend natu~al gas service into both Ashe 
and Alleghany Counties. 

On August 24, 1999, the Commission issued orders scheduling proc_eeding~ on the letters of 
intent. The Commission established a deadline for competing letters of intent. No competing letters 
of intent were filed. 

On December 22, 1999, Frontier filed a motion to consolidate, its•original application-and 
supporting exhibita, and the pre-filed joint testimony of Joseph M Rivera, Rodger R. Schwecke and 
David G. Schiller. In its motion, Frontier requested that the two proceedings initiated by the separate 
letters of intent be consolidated. The Commission granted Frontier's motion on January 11, 2000·. 
Thereafter, the Commission issued an order that established· deadlines for interventions and for 
intervenor testimony and rebuttal testimony and set Frontier's application for hearing on May 16, 
2000. 

Subsequently, on April 7, 2000, Frontier filed a motion to divide hearing requesting the 
Commission to proceed with the hearing on Frontier's application to use bond funds for Phases I, II 
and IV to provide service to Ashe County (Ashe County project) consistent with its scheduling order, 
but to separate the hearing and consideration of Phases m and V to serve Alleghany County for 
hearing at a future date. The Commission granted Frontier's motion on April 12, 2000. On 
April 26, 2000, Frontier filed its revised NPV calculation for the Ashe County project only. 

On May 3, 2000, Frontier filed a motion to amend its application and testimony, an amended 
application, and the amended testimony of William Purcell, Schwecke and Schiller reflecting 
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refinements in the NPV analysis of the Ashe County project. Witness Purcell was substiaited for, and 
adopted the previously filed testimony of, witness Rivera. By the amended application and testimony, 
Frontier requested $9,278,768 in bond funds to finaoce the negative NPV of the Ashe County project. 
On May 8,.2000, the Commission issued an•order granting FrOntier'S'motion tO amend. 

The Public Staff filed the joint testimony of Jeflrey L. Davis, Thomas W. Fanner and Kirk 
Kibler on May 4, 2000. In this testimony, the Public Staff recommended that the Commission 
approve $9,278,768 in bond funds for the Ashe County 'project as descnl,ed in the amended' 
application an&Frontier testimony. No other parti:-5 intervened Or filed testimony. 

The evidentiary hearing on Frontier's amended application. was conducted on May 16, 2000., 
At the hearing, a .number of local and state officials testified as public witnesse~ in support of 
Frontier's amended application, including John Marsh (Chaimian, Ashe County Board of 
Commissione111), Greg Edney (West JeffersonTown Manager), Representative Rex Baker, Jenniogs 
Grey (Customer Service Manager, Oldham Saw Company), Don Adams (Alleghany County 
Manager), and Patrick Woodie (Executive Director, New River Community Partners). 

Frontier witnesses Purcell. Schwecke:and Schiller, testified as.a panel. Frontier requested 
leave to file supplemental testimony, which the Commission granted, and supplemental testimony was 
also·presented by the panel. 

The Public Staff presented its panel of witnesses Davis, Farmer and Ktoler, who recommended 
that the Commission approve Frontier's amended application for the Ashe County project. No 
evidence was offered in.opposition to Frontier's request. 

Based' on the filings, the testimony" and exluoits introduced at the hearing, and the 
Commission's record of this proceeding, the Commission makes the following: 

FINDINGS OF FACT 

1. Frontier is a limited liability company organized and existing under the laws of North 
Carolina and engaged in the business oftranSporting, distributing and.selling natural gas in North 
Carolina. Frontier is a public utility as defined in G.S. 62-3(23) and a natural gas local distribution 
company within the meaning of G.S. 62-159 and the Commission's Rules and is aubject to the 
jurisdiction of this Commission. 

2. Frontier bas properly applied to the Commission to use natural gas bond funds to 
finance the Degative· NPV of its Ashe County project and has .provided proper notice of its 
application. 

3. Ashe County does not currently have natural gas service and is therefore an "unserved 
area" as that term is used in G.S. 62-2(9) and G.S. 62-159 and' Coirunission Rule R6-90. No party 
has eyer proposed to provide natural' gas service to Ashe County other than in this proceeding. 

4. Frontier proposes to extend a transmission pipeline from its existing facilities in 
Wt!ke;boro westward to Deep Gap and ,Boone, and from Deep Gap north to West Jefferson and 
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Jefferson. Distnlnrtion mains will be constructed from the transmission pipeline in Jefferson and West 
Jefferson. 

S. The proposed system will be composed of approximately 20 miles of 10-inch steel 
pipe, 16 miles of 6-inch steel pipe, 6 miles of 6-inch plastic pipe, 8 miles of 4-inch plastic pipe, and 
77 miles of2-inch plastic pipe, almost all of which will be installed in public rights-of-way and along 
streets and roads. 

6. Frontier will commence construction ofPhase I of the Ashe County project within 30 
days of the Commission's order or rlotiCe o'fa~CiSicfo awarding bond funds in the amount requested. 

7. The total projected cost of the Ashe County project is $16,151,211, including the 
effects of inflation. This sum consists of $9,859,217 related to transntission facilities and the balance 
for the distribution system, including service attachments and inflation. 

8. Commission Rule R6-8l(b)(l) defines "econontically infeasible" as a project which 
has a negative NPV. The Ashe County project is economically infeasible in that it must receive 
additional funds of$9,278, 768 in order for the project to have a NPV of zero. Frontier has requested 
that the Comntission approve the use of $9,278,768 in bond funds for the Ashe County project. 

9. The Public Staff has investigated Frontier's amended application and supporting 
workpapers, performed a market study, and conducted a field investigation of Ashe County. The 
Public Staff recommends that the Comntission approve $9,278,768 in bond funds for the Ashe 
County project. 

10. The availability of natural gas in Ashe County will be an important energy resource 
and will promote economic and community development and lower energy costs to industrial, 
commercial and residential customers in Ashe County. Public witnesses pres·ented extensive 
testimony that natural gas will greatly benefit the community and assist in economic development 
efforts. In addition, the local governments of Ashe and Alleghany Counties, the City of West 
Jefferson, and the Town of Jefferson each approved resolutions, which are matters of record, 
supporting Frontier's request for bond funds. Considering the scope of the proposed project, the 
number of anticipated customers by class that will be seived, the total cost of the proposed project, 
the extent to which the project is infeasible, and the need and desire of Ashe County for natural gas 
as expressed by the public witnesses, Frontier's proposed Ashe County project, financed in part by 
bond funds, is in the public interest and should be approved. · 

11. The commitments of Frontier, the conditions set forth in this Order, and the existing 
regulatory process provide adequate safeguards to ensure the construction of the project as proposed, 
to the benefit of Ashe County, and without detrimental effect on Frontier's other ratepayers. 

12. The Ashe County project proposed by Frontier is in accordance with G.S. 62-2(9) and 
G.S. 62-159 and should be approved for funding in the amount of $9,278,768 from natural gas bond 
funds, subject to the conditions set forth herein. 
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. I 

The evidence for this finding of fact is contained in Frontier's amended application. the 
Commission's official files. and the testimony of Frontier's witnesses. This finding of fact is 
essentially informational, procedural. and jurisdictional in nature. No party presented any evidence 
to the contrary. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 2 
'·• .,_. .. , ,.,. . 

The evidence for this finding is found in the amended application, the testimony and.exhibits 
ofFrontier, and the testimony of the Public Staff. 

The Public Stall's testimony outlines the history of the natural gas bond funds. Session Law · 
1998-132, the Clean Water aod Natural Gas Critical Needs Bond Act of 1998, authorized bonds for 
water and natural gas infrastructure. The portions.relevant to this proceeding are codified at G.S. 
62-159, which authorizes the Commission to provide funding through the proceeds of general 
obligation bonds for construction of natural gas facilities in unserved areas which are not 
economically feasible to construct. On November 3, 1998, North Carolina voters approved the 
issuance of $20Q million in general obligation bonds for natural gas expansion. On November 16, 
1998, the Commission initiated a rulemaking proceeding. and on March 8, 1999, the Commission 
issued its Order Adopting Rules R6-90 through R6-94 for implementing G.S. 62-159. By Order 
dated August 4, 1999, the Commission amended portions of these Commission Rules and· also 
adopted NPV guidelines to be used in administering G.S. 62-159. 

On December 22, 1999, Frontier filed its consolidated application for approval to use bond 
funds for Ashe and Alleghany Counties and pre-filed testimony and exhibits in support thereo£ 
Subsequently, Frontier moved to divide the hearing so that Phases I, II and IV in Ashe County would 
proceed as scheduled. The Commission granted Frontier's motion, and on May 3, 2000, Frontier 
filed the amended application, testimony and exhibits which are the basis of this proceeding. 
Frontier's testimony descn'bes their ten exhibits and how they ineet the requirements of Commission 
·Rule R6-90. The information provided includes, but is not limited to: a geographic description of 
the Ashe County project (Exluoit I), statements regarding permitting and licensing, a market study, 
an engineering study (Exluoit 4), an NPV study, a description of Frontier's service capabilities, tariffs, 
a construction schedule, and a timetable for disbursement of bond funds. Frontier's NPV study was 
conducted consistent with the NPV guidelines adopted in the Commission's Order dated August 4, 
1999. Frontier provided public notice of these proceedings by publication in the Jefferson.Post and 
Alleghany News, and an affidavit of publication was filed. 

The Public Staff conducted an investigation and confinned that Frontier's filing was complete 
and in compliance with the applicable statutes and Commission Rules. The Commission concludes 
that Frontier has complied with the requirements of G.S. 62-159 and Commission Rules R6-90 
through R6-94. 
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 3 

The evidence for this finding is found in Frontier's amended application, the testimony of 
Frontier's witnesses, the testimony of the Public Staff witnesses, and the testimony of several public 
witnesses. It is uncontroverted that no party has ever proposed providing natural gas service to Ashe 
County other than in this proceeding and that no part of Ashe County currently has natural gas. 
service. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 4-6 

The evidence for these findings is found in Frontier's amended application and the testimony 
and exhibits of Frontier's wiblesses. 

Frontier's witnesses testified that Frontier intends to construct the proposed natural gas 
system for Ashe County in three phases. The first phase of the transmission system will consist of 
20 miles of 10-inch steel pipe that will extend westward from Wilkesboro to Deep Gap along the 
rights-of-way ofU.S. Highway 421. The second phase of the transmission system will consist of 16 
miles of6.inch steel pipe extending north from Deep Gap at the intersection of U.S. Highways 421 
and 221 to West Jefferson along Highway 221. From West Jefferson, Frontier will extend 
approximately 6 miles of 6-inch plastic distnllution header to Jefferson. In the final phase, distnllution 
main consisting of approximately 85 miles of 4-inch and 2-inch polyethylene pipe will be constructed 
in Jefferson and West Jefferson. 

Frontier's witnesses testified that Frontier will enter into a contract for the first phase of the 
transmission pipeline and begin construction within thirty days of the Commission's final order or 
notice of decision awarding bond funds in this docket. Frontier recognizes that its original plans to 
serve Watauga County included a 6-inch steel pipeline along the same route as Phase I of this Ashe 
County project. Frontier testified, and the Public Staff confirmed, that a 6-inch pipeline would be 
inadequate to serve Ashe County (and eventually Alleghany County). Accordingly, Frontier now 
proposes to increase the size to IO inches in order to serve Ashe County. It proposes to assign a 
portion of the cost of this transmission pipeline to the Ashe County project based upon the 
incremental additional cost of the 10-inch steel pipe necessary and required to serve customers in 
Ashe County. We agre_e that this is appropriate for a number of reasons. 

The original plans by Frontier Utilities of North Carolina did not contemplate extending 
natural gas service to Ashe or Alleghany County. Accordingly, that original system was not designed 
to accommodate future loads from customers in those counties. The pipeline from North Wilkesboro 
to Boone was proposed to be only 6-inch steel pipe. In contrast, Frontier is proposing in this docket 
20 miles of 10-inch steel pipe to Deep Gap. This increase in pipe size is necessary to serve Ashe 
County and represents a significant incremental cost over what would be incurred if Ashe County 
remains unserved. It is uncontroverted that the incremental cost of increasing the pipe size is 
$3,628,020. 

In addition, currently the closest natural gas pipeline to Ashe County is Frontier's transmission 
main in North Wtlkesboro. If any other party desired to serve Ashe County, it would probably 
connect with Frontier's system in North Wilkesboro, construct its new system from this point (with 
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100% ofright~of~way and construction c_osts being allocated to Ashe County) and, in addition, pay 
Frontier for transportation of gas from Transco to the start of this new system. 

If the transmission pipeline to Deep Gap were sized and constructed to serve only Watauga 
County, Frontier could, in theory, construct a separate transmission pipeline to serve Ashe County. 
Such a pipeline would be part of the NPVanalysis for. the Ashe County project and would no doubt 
be much more expensive than the proposed incremental cost of the pipeline to Deep Gap. Moreover, 
by using the same pipeline for both this area and Watauga County, Frontier reduces the number of. 
crossings of the Blue Ridge Parkway and of the Sensitive streams.and rivers that flow dOwn the 
eastern side of the Blue Ridge Mountains and lowers the overall cost of serving Ashe County. 

For these reasons, the Commission concludes that it is appropriate to assign the incrementaJ. 
cost of increasing the size of the transmission pipeline from NortlrWilkesboro-tO Deep Gap to the 
Ashe County project, since that pipeline has not yet been built and will, in fact, be sized and used to 
provide natural gas supply and capacity for Ashe County. 

Frontier's construction schedule calls for construction of Phase I of the Ashe County project 
to be completed by December 31, 2000. Frontier plans to complete· construction of Phase II by 
October 1, 2001. Construction of the final phase of the Ashe County project will begin in the summer 
of 2001 and con~ue, over the next two and one-half years. In this phase. ·distribution lines to 
customers will be co!)Structed along the· streets of Jefferson and West Jefferson. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 7-8 

The evidence for these findings of fact is found in the testimony-of Frontier's witnesses and 
the Public Staff witnesses; as well as Frontier's amended application and particularly Exhibit 5, which 
is the NPV analysis performed consistent with the Commission's guidelines. 

Frontier's construction cost reflect estima~ed cost for Phase I <_>fthe transmission system, as 
well as Frontier's experience during construction of over 140 miles of pipeline in Surry, Watauga, 
Wilkes, Yadkin, and Warren Counties in 1998, 1999, and 2000. Based upon this data, Frontier's 
witnesses testified thst the system proposed herein would cost $16, 151,211. The Public Staff agreed 
with these cost calculations. 

The expected cost for the assigned cost of Pbsse I of the system is $3,628,020 (uninflated); 
the expected cost for Phase II of the system is $6,121,102 (uninflated); and the expected cost for the 
last phase is $4,810,717 excluding meters, service lines and regulators. "The expected cost for the 
entire.Project-is' $16,151,211 after adjusting for meters. service line·s, regulatc;,rs·and inflation as 
shown in Exhibit 5 of Frontier's amended application. The Public Staff witnesses testified thst they 
bsd verified Frontier's costs and bsd found them to be accurate and appropriate in light of other 
pipeline construction projects with which they are familiar. 

Frontier projects that it will spend $10,550,100 during 2000 for the transmission pipeline to 
' Deep Gap, ofwhicb $3,628,020 is requested to be assigned to the Ashe County project. Frontier will 

spend $8,103,884 in the second year of the project and $2,022,505 in the third year. Pursuant to 
Commission Rule R6-92, Frontier is to be reimbursed for 75% of total expenditures during 
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construction with the balance of the funds disbursed upon Frontier's filing a final accounting 
approved by the Commission after completion of the laat phase of the Ashe County project. Exhibit 
10 to Frontier's amended application sets forth the am_ounts and timetable for the disbursements of 
bond fund proceeds. ' 

Frontier's witnesses testified that Frontier had conducted a marketing survey from.which·it 
identified 2,529 potential residential and 410 potential commercial customers in the towns and along 
the highway" corridors of Ashe County., Frontier also identified seven potential industrial, large 
commercial and institutional facilities tO"'WhiCh Ilatural gas service will be available. Exhibit 3 to 
Frontier's amended application provides the results of the surveys. Based on the location of 
residential, commercial and industrial customers determined in the marketing survey, a model system 
was designed to provide natural gas service in the county as cost-effectively as possible. Piping was 
routed to customers as efficiently as possible accounting for expected load growth and areas of future 
expansion. These distribution facilities will be installed on road easements and will be routed based 
on existing utilities in the ·easements. Detailed maps of Frontier's proposed core system for Ashe 
County were included in Exhibit 4 to Frontier's amended application. 

From these efforts, Frontier projected costs. revenues and income from the project and 
factored this infonnation into the NPV analysis consistent with the Commission's guidelines: This 
analysis indicated a negativeNPV for this project of$9,278,768, as shown in E~bit 5 to Frontier's 
amended application. The Public Staff reviewed Frontier's projections and inputs, as well as the NPV 
analysis itself, and determined that Frontier had correctly calculated the NPV of the project. 

The Commission concludes, based on Frontier's testimony, amended application and exhibits, 
and the Public Staff's testimony that the total cost projection for the project is reasonable and 
appropriate for use in ·Frontier's NPY calculation and that Frontier's calculation of the negative NPV 
of the proposed project is fair and reasonable. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 9 

The evidence for this finding is found in the testimony of the Public Staff witnesses. 

The Public Staff witnesses testified that they had conducted an investigation of Frontier's 
filings including a review of construction cost estimates, market projections, financial data, and all 
assumptions and methodologies used in the NPV study. In addition, ,the Public Staff evaluated the 
industrial market, ·alternative fuel prices, and the other components of Frontier's amended application. 
The Public ~taff conducted its investigation through data requests, discussions with Frontier 
personne~ discussions.with local and' state officials, customer surveys to ascertain potential loads, and 
independent research. As a result of this investigation, the Public Staff concluded and recommended 
(1) that, from an engineering/accounting/financial calculation perspective, the appropriate negative 
NPV for this project is $9,278,768 and (2) that, from a policy perspective, the Commission should 
approve this amount ofbond funds for construction of the Ashe County project. 
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· EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 10 

The evidence for this finding is found in Frontier's amended application and in the testimony 
of Frontier and the Public Staff, as 'well as the extensive public witness testimony in support of 
Frontier's Ashe Coun~ project. 

Frontiers witnesses testified that the proposed_ Ashe County project meetUhe objectives of 
G.S. 62-159 and G.S. 62-2(9) in that it promotes economic development and the public welfare by 
providing natural gas infrastructure~mcutttDilY''ll'n:Served areas. Based upon average wages ~amed 
by its citizens, Ashe County is a Tier ~ county eligible for the maximum economic development 
incentives available under the Bill Lee Act, G.S. 105-129. As discussed above, Frontier bas identified 
2,529 potential' residentia,I and 410 potential commercial customers in Ashe County to which it will 
make natural gas available. Frontier also identified seven potential i~ustrial, large C<?mmercial and 
institutional facilities. Frontier's witnesses.further ~estified that Frontier has designed the proposed 
system to support future growth in demand· ilnd to ineet the area's long-term energy needs, which will 
assist in attracting industry and promotil].g economic development in this _largely rural area of the 
State. Frontier's·proposed pipeline is routed and designed such that it will provide adequate gRs 
s~ce to the areas of Ashe County with the best prospects for economic i:levelopment, and' the 
pr9posed rates will achieve a reasonable balance between the interests of the State's taxpayers and 
the prospective Ashe County customers. · 

According to the public witness testimony, Ashe County bas a ·high unemployment rate 
compared to other areas of the Staie, is a Tier l county qualifying for the-liighest level of economic 
development incentives to attract industry to this region, and desires natural gas service to aid future, 
economic devel(?pment activities. As evidence of the bright prospects for future economic 
developmellt if Ash~ County receives natural gas service in the near future, Several public witnesses 
testified that existing, expanding, and new industries will be able to use natural gas for the first time 
and recognize imme~ate cost savings as a result. According to witness Grey of Oldham Saw 
Company, which relocated to North Carolina in 1998 and employs 320 local residents in Ashe 
County, the availability of natural gas service will mean substantial cost efficiencies that will enable 
the company to offer more benefits to its employees. Patrick Woodie, Executive Director ofNew 
River Community Partners, an organization devoted to p;eserving the history, culture, natural
reso"1rces, and economy ofNorthwestem North Carolina, testified that natural gas service•wouJd 
enab_le one of the companies his organization recruited to the area, Bristol Compressors, to realize 
inunediate cost saving., ofapproximately $100,000 annually. In addition, witness Woodie commented 
that he does not foresee Frontier's proposed line presenting anY environmental problems due to 
constructioii ahd operation of a neW natural gas system in this part of the State. -Furthermon; 
according to witness Marsh, Chainn.an ofthe·Ashe Cotinty Board of Commissioners, the public 
school system in Ashe County is interested in converting to natural gas to save energy costs, 
particularly in light of upcoming new school construction. 

Representative Baker, on behalf of himself and Representatives Hiatt and Wilson, expressed 
support for Frontier's bond fund application arid testified that local Ashe County officials have done 
an outstandingjob in economic development and industrial recruitment but'have ideiitified natural gas 
as a critical element in'their Continuing efforts. Finally, the governing bodies of Ashe County, 
Alleghany County, the Town of Jefferson, and the City of West Jefferson, each passed resolutions 
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supporting Frontier's bond fund application because of the advantages that natural gas will bring to 
this area. 

For all of these reasons, the Commission concludes that the utiliz.ation of bOnd funds_ to 
financ_e the negative NPV of Frontier's Ashe County project will'promote economic development; 
is con.sistent with the objectives and purpose ofG.S. 62-2(9) and G.S. 62-159, and is in the public 
interest and should be approved. 

EVIDENCE AND CONCLUSIONS"FOR FINDINGS OF FACT NOS. 11-12 

The evidence for these findings of fact is found in the testimony of Frontier and the Public 
Staff. 

The testimony and evidence presented by Frontier in this proceeding is uncontroverted and 
supported by all of the public witnesses as well as by the Public Staff. In its testimony before the 
Commission, the Public Staffwitness~s stated that the amount of bond funds requested by Frontier 
is appropriate and recommended Commission approval of$9,278,768 in bond funds for the Ashe 
County project. 

The Commission finds that the conditions and requirements set forth in this Order and the 
current regulatory process, in general, provide adequate mechanisms for monitoring the project and 
holding Frontier accountable for building the Ashe County project as proposed and accountable for 
the responsible expenditure of bond funds for its Ashe County project. Frontier will be required to 
file all reports as required by Commission Rules R6-92 and R6-93 which provide for detailed project 
status reports, a final accounting of expenditures, and biennial reports with sufficient infonnation to 
evaluate when and if the project becomes economically feasible. If at any time the Ashe County 
project is determined by the Commission to have become economically feasible, the Commission will 
require Frontier to remit appropriate funds related to the project pursuant to G.S. 62-159(b) and 
Commission ,Ru}es. 

The ~ommission finds, based on the testimony and the evidence as a whole, that the expected 
cost of the Ashe County Project is $16,151,211, that the negative NFV of the project is $9,278,768, 
and that $9,278,768 in bond fund proceeds and an investment by Frontier of $6,872.443 will be 
required to make the project feasible. Based on the foregoing findings, the Commission concludes 
that Frontier's request for bond fund proceeds in the amount of$9,278,768 to finance the negative 
NPV of the Ashe County project is appropriate and should be 3pproved. Disbursement of this 
amount will depend upon sale of natural gas bonds by the State Treasurer. Further, nothing in this 
Order shall bind the.Commission to accept any particular cost of capital, discount rate, or inflation 
rate in any future proceeding before the Commission. 

IT IS, TilEREFORE, ORDERED as follows: 

1. That Frontier's proposed project to extend natural gas service to Ashe County is 
hereby approved for funding from natural gas bond funds in the amount of $9,278,768, which is the 
negative NPV of the project; 
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2. That Frontier's Ashe County project sball include the facilities set forth in its amended 
application and in the testimony of witnesses Purceti Schwecke and Schiller; 

3. That the disbursement of bond funds as authorized herein as reimbursement ofup to 
75% of actual amounts paid for the project .to provide natural gas service to Ashe County, is hereby 
authorized upon Frontier's submittal of reimbursement requests and compliance with Commission 
RuleR6-92; 

4. That Frontier shall constnict the full transmission and distribution facilities set forth 
inExtn"bits I and 4 ofits amended application as a Specific condition Of the Commission's approval 
of the use of bond funds by Frontier, enforceable by show cause proceedings; 

5. -That -Frontier's service rates, tariffs. and service -regulii.tions as approved by the 
Commission's Order dated July 14, 1999, in Docket•G-100, Sub 78, and adjusted in subsequent 
purchased gas cost adjustment proceeding~ are hereby approved,and authorized for Frontier's service 
to Frontier's customers in Ashe County; and 

6. That Frontier shall file reports aitd a final accounting as required by Commission Rules 
R6-92 and R6-93. 

ISSUED BY ORDER OF TilECOMMISSION. 
This the~ day of June 2000. 

NORTil CAROLINA UTILITIES COMMISSION 
Cynthia S. Trinks, Deputy Clerk 

Commissioners Pittman and Owens did not participate in this decision. 

DOCKET NO. G-9, SUB 408 

Before the North Carolina Utilities Commission 

In the Matter of 
Application of Piedmont Natural Gas Company, 
Inc., for Authorization to (1) Transfer Supplier 
Refunda and Interest to Its Natural Gas Expansion 
Fund and (2) Use Expansion Funds to Provide 
Service to Avery, Mitchell and Yancey Counties 

) 
) ORDER APPROVING 
) ADDITIONAL FUNDING 
) . 
) 

HEARD: June 22, 2000, at 9:30 a.m., .Commis~on Hearing Room, Dobbs Building, 430 North 
Salisbury Street, Raleigh, North Carolina 
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Commissioner Judy Hunt, Presiding; Commissioners William R. Pittman and Robert 
V. Owens, Jr. 

APPEARANCES: 

For Piedmont Natural Gas Company, .Inc.: 

Jerry W. Amos. Amos, Jeffries & Robinson, L.L.P., Post Office Box 787, 
Greensboro, North Carolina 27402. 

For the Using and Consuming Public: 

AntoinetteR Wike, Chief Counsel, Public Staff - North Carolina Utilities Commis
sion, 430.North Salisbury Street, Raleigh, North Carolina 27603 

BY THE COMMISSION, On November 19, 1998, the Commission issued an order 
authorizing Piedmont Natural Gas Company, Inc. (Piedmont) to transfer $8,220,807.78 in supplier 
refun9s and interest to its natural gas expansion fund.and to use up to $26,260,530 of expansion 
funds to provide service to Avery, Mitchell and Yancey Counties (the Three County Project). The 
total estimated cost of the project (after adjustments) was $31,949,196. On May 20, 1999, the 
Commission issued an order that increased the amount of expansion funds to be applied to the Three 
County Project from $26,260,530 to $27,773,206 to cover the costs associated with a change in 
pipeline routing through Pisgah National Forest. 

On May 10, 2000, Piedmont filed an .application and supporting testimony requesting an 
additional $11,072,457 in expansion funds for the Three County Project. By letter filed on June 7, 
2000, Piedmont reduced the additional amount requested to $10,753,484. Piedmont requests an 
order authorizing'it to fund constroction of the Three County Project from its expansion fund up to 
$38,526,690. 

The Commission issued an order on May 23, 2000, scheduling a hearing. 

On June 12, 2000, the Public Staff filed an affidavit ofEugene.H. Curtis, Jr., Director -
Natural Gas Division, and James G. Hoard, Supervisor-Natural Gas Section, Accounting Division. 

Toe evidentiary hearing took place on June 22, 2000, as scheduled. Nick Emanue~ Vice 
President - Engineering, Coy H. Jeans, m, Manager of Construction, and Robert 0, Pritchard, 
Director- Corporate Planning testified for Piedmont. Toe Public Staff offered the affidavit of Curtis 
and Hoard. No other parties offered any evidence at the hearing. 

Based upon the testimony, exhibits and affidavit presented at the hearing and the record as 
a whole, the Commission makes the following: 
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FINDINGS OF FACT 

1. Piedmont, a corporation with its principal' office in Charlotte, North Carolina, is 
engaged primarily in the business of transporting. distributing and selling natural gas to customers in 
North Carolina, South Carolina, and Tennessee. Piedmont is a public utility as defined in Chapter 
62 of the North_ Carolina General Statutes subject to the jurisdiction of this Commission. 

2. Piedmont is properly before the Commission, pursuant to Commission Rule R6°84(e), 
requesting permission to 1,1se additional fund~ from its expansiori fund for its previously apprOved 
expansion project to provide natural gas service to Avery, Mitchell and Yancey Counties. 

3. Piedmont originally planned to begin construction on the Three County Project on 
May I, 2000, and, based on that start date, to complete construction by October 15, 2000. If 
approval of additional funding is received in time to begin construction by July 31, 2000, and barring 
ciri::umstances beyond its controi Piedmont'believes the majority of the project can be completed by 
December 15, 2000. · · 

4. -The major reasons for the •increase in the cost of the Three County Project are 
unanticipated costs as a result of conditions imposed by state and federal environmental regulators, 
increased right-of-way costs, increased contractor labor due primarily to the need to excavate-more 
rock than previously anticipated and increases in the overall length of the transmission pipeline 
segment from Morg~ton to Sp~ce Pine. 

5. The additional costs of the Three County Project have increased the negative net 
present value (NPV) by $10,753,484. 

6. Piedmont has in excess of$13.0 million in uncommitted supplier refunds available for 
the Project. 

7. The Public Stafl'has verified the additional costs and determined !bat the additional 
costs increase the negative NPV of the project in the amount computed by the Company .. The Public 
Staff recommended that the Commission grant Piedmont's request for additional funding from its 
expansion fund for the project. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. I - 2 

The evidence supporting these findings is contained in the official files and records of the 
Commission, Piedmont's application and exhibits, and the testimony and exhibits of Piedmont 
witnesses Enianuet, Jeans and Pritchard. TheSe findings are essentially informational, procedural or 
jurisdictional in nature and are based on evidence ui;i.contested by any of~he parties. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 3 - 7 

The evidence supporting these findings is contained in the application, in the testimony of 
witnesses Emanuel, Jeans and Pritchard, and in the affidavit of Curtis and' Hoard. Witnesses 

· Emanuel and Jeans testified to the increased construction costs, and wituess Pritchard testified tbat 
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these increased costs increased the negative NPV by $10,753,484. Curtis and Hoard testified through 
affidavit that they verified the additional costs and that the additional costs increase the negative NPV 
oftli~ project in the amount testified to by witness Pritchard. This evidence was uncontested. 

The record shows that bids from the contractors who will construct the transmission system 
were approximately $7.5 million higher than the original estimate and the bids from the contractors 
who will construct the distribution system were approximately $.8 million higher than the original 
estimate. The additional contractor costs result primarily from the following factors: various 
environmental requirements -"$3.0 'inilliori; hi8her'levels of rock than originally anticipated - $3.5 
million; the use of private rights-of..way rather than highway rights-of-way between Spruce Pine and 
Burnsville - $.8 million; higher than anti(::ipated costs of acquiring private rights.of-Way due to 
increases in land values - $.5 million; the installation of an additional 1.12 miles of pipeline between 
Morwmton and Burnsville as a result of pipeline route adjustments fo accommodate property owners, 
the discovery of several unanticipated natural barriers, and unanticipated elevation fluctuations - $1 
milli0n; additional ·contractor costs for the distribution systems - $.8 million; and additional 
contingency costs, project supervision costs and overhead costs - $2 million. The additional costs 
were offset, in part,:by reduced border and regulator costs - $.1 million. 

The record further shows that Piedmont has uncommitted supplier refunds of$13.0 million 
available for the project, which is more than the additional expansion funds required by the increase 
in the project's negative NPV. 

Based on the uncontroverted evidence and the recommendation of the Public Staff, the 
Commission finds and concludes that Piedmont's request for additional funding from its expansion 
fund for the Three County Project is justified and should be granted. 

IT IS, THEREFORE, ORDERED as follows: 

1. That Piedmont is hereby authorized to transfer an additional $10,753,484 in supplier 
refunds and interest currently in escrow to its expansion fund, and 

2. That the Commission's .orders of November 19, 1998 and May 20, 1999 are hereby 
amended to increase the amount of funding for Piedmont's proppsed project to extend natural gas 
service to Mitchell, Avery and Yancey Counties from $27,773,206 to $38,526,690, which is the 
negative NPV of the project. 

ISSUED BY ORDER OF THE COMMISSION. 
This the..wh day.ofJulv, 2000. 

NORTII CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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DOCKET NO. G-5, SUB 410 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Petition by Public Service Company of 
North Carolina Inc., for Approval of a 
Proposed Expansion Project And 
Withdrawal ofFunds from Expansion·, ••. 
Fund 

) 
) 
) 

.. - ·h. 
) 

ORDER GRµmNG 
CERTIFICATE AND 
APPROVING FUNDING 
FROM EXPANSION FUND 

HEARD: 

BEFORE: 

Tuesday, May 9, 2000, at 9:30 a.m., Commission Hearing Room, Dobbs Building, 
430 N. Salisbury Street, Raleigh, North Carolina 

Commissioner William R. Pittman. Presiding, and Commissioners Judy Hunt, and 
Sam J. Ervin, IV 

APPEARANCES: 

For Public Service Company of North Carolina, Inc.: 

Allyson K Duncan, Kilpatrick Stockton, 3737 Glenwood Avenue, Suite 400, Raleigh, 
North Carolina 27612 

For Carolina Utility Custom·ers Association. Inc.: 

James P. West, West Law Offices, Suite 1735, Two Hannover Square, 434 
Fayetteville Street Mall, Raleigh, North Carolina 27601 

For the Using and Consuming Public: 

Paul L. Lassiter, Staff Attorney, Public Staff• North Carolina Utilities Commission, 
4326 Mail Service Center, Raleigh, North Carolina 27699-4326 

BY THE COMMISSION: On December 30, 1999, Public Service Company of North 
Carolina, Inc. (PSNC) filed an application with the Commission pursuant to G.S. 62-2(9),. G.S. 62-
158, and Commission Rule R6-84 for approval of an expansion project that would extend natural gas 
service into Madison. Jackson and Swain Counties, and for the withdrawal of funds from its 
expansion fund to reduce the negative net present value (NPV) of the project to zero. With its 
application, PSNC submitted the prefiled testimony of Bruce P. Barkley, Director - Rates & 
Regulatory Administration and Rodney W. Myers, Director - Planning and Design. 

The proposed project ~valves two separate extensions from PSNCs existing transmission 
pipelines, involving a total of approximately 57 miles, and four distribution systems. The first 
extension starts from the transmission tenninus northwest of Asheville and runs northeast to Mars 
Hill. The second extension starts at tho terminus ofPSNC's transmission system in Waynesville and 
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runs west to Bryson City. PSNC estimated the cost to construct the proposed transmission facilities 
to be $21,698,216, and the cost tc;, construct distnbution systems to be $8,734,862, including service 
attachments. PSNC estimated the total cost of the proposed project, including $291,500 of other 
plant involving a new office and equipment, to be $30,724,578. Considering the impact of inflation, 
the total estimated cost is $31,426,122. PSNC originally presented a summary of the NPV analysis 
of the proposed project, calculated in a generally accepted manner as required by Rule R6-84(a)(3), 
in Barkley Exlnbit I. According to this exhibi~ the amount required to provide an NPV of zero for 
the estimated cash flows over 40 years is .. $30,044,234. 

On January 21, 2000, PSNC filed a supplement to its application requesting that the 
Commission issue a certificate pursuant to G.S. 62-110 to PSNC to provide natural gas service to 
Madison, Jackson and Swain Counties in the event that PSNC's certificate to serve those counties 
expired on August 16, 1999, by operation ofG.S. 62-36A(b). 

On February 9, 2000, the Commission issued an order scheduling a hearing on PSNC's 
application, requiring public notice, adopting discovery guidelines and establishing a procedural 
schedule. 

On February 23, 2000, Carolina Utility Customers Association, Inc. (CUCA) filed a petition 
to intervene, which the Commission granted on March 6, 2000. 

On April 19, 2000, the Public Staff filed the joint testimony and exhibits of Jan A Larsen, 
Utilities Engineer, Natural Gas Division; Calvin C. Craig III, Financial Anal~ Economic Research 
Division; and Julie G. Peny, Staff Accountant, Natural Gas Section, Accounting Division. 

On April 25, 2000, CUCA filed a motion to dismiss the petition with prejudice, which the 
Commission denied by order dated May 2, 2000. 

On May 2, 2000, PSNC filed the supplemental testimony ofBruce P. Barkley and one exhibit 
consisting of resolutions from the Madison County Board of Commissioners, the Jackson County 
Board of Commissioners and the Swain County Board of Commissioners, as well as resolutions from 
Mars Hill, Sylva and Bryson City, all supporting PSNC's application. 

The hearing was held as scheduled, Five public witnesses appeared and testified at the 
hearing. Senator Stephen Metcalf from the 28th Senate District, Senator McDaniel Robinson from 
the 29th Senate District, Senator Bob Carpenter from the 42nd Senate District, Representative Phillip 
Haire from the 52nd House District, and Dale Carroll of Advantage West, the Western North 
Carolina Regional Economic Development Commission, appeared and testified in support of the 
application. The pre-filed testimony ofPSNC and the Public Staff was presented. During witness 
Barkley's direct examination at the hearing, he stated that PSNC agrees with the Public Stall's 
proposed NPV adjustments for purposes of this proceeding, and he reduced the request for expansion 
funds to $28,383,370. 

Following the hearing, PSNC and the Public Stafl'filed a joint proposed order and CUCA filed 
a brief. 
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Based upon the application, the testimony of the parties and the entire record in this 
proceeding, the Commission makes the following: 

FINDINGS OF FACT 

1. PSNC is a COrporation duly organized under the iaws of the State of South Caroiina 
having its principal office and place of business in Gastonia, North Carolina. PSNC operates a natural 
gas system for the transportation, distribution and sale of natural gas within a franchised area 
consisting of all or parts of twenty-five counties ui'central and western North Carolina as dCsignated 
in PSNC's certificates of public convenience and necessity issued by this Commission. 

2. PSNC is engaged in providing natural gas utility service to the public and is a public 
utility as defined in G.S. 62-3(23). 

3. PSNC currently does not provide natural gas service to-any portion of Madison, 
Jackson and Swain Counties and, at this•tillle, no other entity has applied for a certificate or for 
funding to serve the area. 

4 . The proposed project is the only plan before the Commission seeking' to bring natural 
gas service to these three counties. The proposed project will facilitate the construction of facilities 
and the extension of natural gas service in;those counties consistent with State policy as articulated 
in G.S. 62-2(9), and it is justified by the public convenieoce and necessity as set forth in G.S. 62-110. 

5. PSNC has demonstrated that it is in the public interest for the Commission to award. 
it a certificate of public convenience and necessity to operate as a natural gas local distribution 
company in Madison, Jackson and Swain COunties and to grant PSNC the exclusive franchise to serve 
these counties. 

6. Madison, Jackson and Swain Counties currently have no natural gas service and thus 
constitute "unserved areas" as that tenn is used in G.S. 62-2(9) and G.S. 62-158 and defined in 
Commission Rule R6-8I. 

7. PSNC is properly before the Commission upoii its application for approval of an 
expansion fund project filed pursuant to G.S. 62-158 and Commission Rule R6-84. 

8. The proposed project involves two extensions of PSNC's transmission pipelines, 
involving a total of approximately 55.5 miles of six-inch steel pipe aod 1.9 miles offour-incb steel 
pipe and the building of four distribution systems. The first extension begins at the terminus of 
PSNC's transmission system northwest of Asheville and runs northeast to Mars Hill in Madison 
Couoty. PSNC will install approximately 16.9 miles of six-inch diameter steel pipeline from the 
terminus to Mars Hill. The second extension starts at the terminus of PSNC's transmission system 
in Waynesville and CwtS southwest to Sylva, then northwest to Cherokee, then southwest to Bryson 
City. PSNC will install approximately 13.3 miles ofsix-incb steel pipe from Waynesville to Sylva, 
and another 25.4 miles of six-inch steel pipe from Sylva to Bryson City. 
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9. The proposed project will also include distribution facilities in Mars Hill, Sylva, 
Cherokee and Bryson City which will be composed of various combinations of two to eight-inch 
plastic and steel pipe. Tbo distribution pipe will be installed in public rights-of-way in and along 
streets and roads to the extent posSIOle. It will be installed in private rights-of-way where necessary. 

I 0. As required for providing service to future loads, PSNC plans to install a compressor 
to mai_ntain adequate pre~sure at the Bryson City and Sylva city gate inlets while keeping nominal 
operating pressures below the maximum operating pressure (MAOP) of 500 psig. Given the cost of 
the alternative - installing larger pipe - compression is the more cost-effective option for ensuring 
that the affected transmission pipeline can carry sufficient gas to satisfy peak demands on the 
expansion fucilities without the pressures exceeding the MAOP. Because of the uncertain timing of 
the installation of the compressor, PSNC did not include the cost in its NPV analysis. 

II. PSNC estimated that tho total cost to construct the proposed project, including 
$291,500 of other plant pertaining to a new office and equipment, would be $30,724,578. 
Considering the impact of inflation, the total estimated cost would be $31,426, 122. 

12. PSNC presented a summary of the NPV analysis of tho proposed project, calculated 
in a generally accepted manner as required-by Rule R6-84(a)(3). It was estimated that the amount 
required to provide an NPV of zero for the estimated cash flow over 40 years would be $30,044,234. 

13. TbePublic Staff made certain adjustments to PSNC's estimate as shown on the Public 
Staff's joint testimony and exluliits filed on April 19, 2000, which reflect tho amount required to 
provide an NPV of zero for the estimated cash flo;vs over 40 years of $28,383,370. 

14. At the hearing, PSNC agreed to the Public Staff's proposed adjustments for purposes 
of this proceeding, and revised its request for reimbursement from the expansion fund downward to 
$28,383,370. 

15. The pipelin(t route proposed,is the most direct, cost-effective route to serve the area 
covered by the expansion project and will also maximize potential attachments of gas custoniers and 
utilize existing corridors to facilitate construction. 

16. PSNC's design and location of the proposed pipeline and distnl>ution mains for this 
project are appropriate. 

17. It is reasonable to as.sume that the construction and operation of natural gas facilities 
in these counties will assist in economic and industrial growth in the area over time. 

18. The natw-e and amount of natural gas usage by new industrial and large commercial 
facilities that may locate in the area covered by the expansion project, but which are not currently in 
existence, cannot be quantified with the- degree of certainty appropriate for inclusion in the NPV 
calculation. To the extent that industrial and large commercial growth occurs, PSNC's system will 
benefit, and additional system modifications may be required. 
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19. Furu!ingftom PSNC's expansion fund in an amount up to $28,383,370, the negative 
NPV of the proposed project for Madison, Jackson and Swain Counties, should be approved. PSNC 
should have sufficient funds in its expansion fund when needed for the acquisition of rights-of-way 
and construction of the proposed project. ' 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 1-3 

These findings offact are supported by PSNC's application, the testimony and exhibits filed 
by PSNC and the Public Sta.fl; the Commission's ·orders in this proceeding, and the Commission's 
files and records. The findings are informational, procedural or jurisdictional in nature and are not 
contested by any party. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 4-5 

These findings of fact are supported by PSNC's application, the testimony and exhibits of 
PSNC's witnesses, the Public Staff's witnesses. the public witnesses, and the Commission's files and 
records in this proceeding. 

To entitle PSNC to a certificate of public convenience and necessity, it must show an element 
of public need for the proposed service. State ex. rel. Utilities v. Carolina Tel. & Tel Co 267 N.C. 
257, 148 S.E.2d. 100 (1966). The resolutions of the local governing bodies of the three counties, 
the testimony of the elected representatives, and the public policy of the State as articulated in G.S. 
62-2(9) amply demonstrate that need. 

The consensus of the public witnesses is that natural gas is an infrastructure requirement that 
is critical to economic development and, therefore, an improved quality oflife and standard of living 
for the citi7.ens of the area. Several public witnesses testified specifically to the fact that the lack of 
natural gas availability places Madison1 Jackson and Swain Counties at a competitive disadvantage 
with respect to the recruitment ofindustry. According to Representative Haire, Swain County has 
the highest unemployment of any county in the state, and the need for the types of resources that will 
assist in attracting employers is great. Witness Dale Carroll with Advantage West, the Western 
Regional Economic Development Commission, testified that, as a rule of thumb, one-third of 
industrial recruits require natural gaa. The availability of natural gas will strengthen the ability of such 
organizations as Advantage West to market and promote these three counties to prospective 
industries. As witness Barkley explained in his testimony, PSNC assumes a zero growth rate for large 
quantity customers for purposes of its· NPV analysis, but that· is largely because estimates of 
conversions or new customers would be speculative at this time. While new industry may locate in 
the area, it may also be offset by efficiency improvements or the use of alternative fuels by other 
industry. Although the availability of natural gas is not a guarantor of growth, it will improve these 
counties' economic development potential by allowing them to compete for industry with natural gas 
needs, which they cannot do now. 

The Commission also notes the public need of the residential customers to be served. The 
proposed disthoution systems will make natural gaa available to about 300 homes in the first year and 
400 homes each year thereafter. Assuming the annual attachment rate of 5% which occurred in 
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McDowell County, PSNC can expect to seIVe 75 residential customers at the end of year four, a 
number that should.continue to grow as existing systems require replacement. 

The Public Stall's witnesses testified that the Commission should issue PSNC the certificate 
to serve Madison, Jackson and Swain Counties. In the opinion of the Public Staff; because PSNC 
already provides natural gas service in contiguous Buncombe; Haywood and Transylvania Counties, 
and has presented the Commission with the only viable plan for providing gas services to the counties 
in this docket, it has demonstrated both its willingness and ability to meet the public need. 

Finally, the Commission cannot overlook the public policy rationale behind the creation of 
expansion funds. G.S. 62-2(9) constitutes legislative recognition that the extension of natural gas to 
unserved areas in order to promote the public welfare is a matter of State policy. A fortiori, the 
award of a certificate to an applicant seeking to provide that service also serves a public need. 

On the basis of the foregoing, the Commission concludes that the issuance of a certificate of 
public convenience and necessity to PSNC to serve Madison, Jackson. and Swain counties is in the 
public interest. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 6-7 

These findings of fact are supported by PSNC's application, the testimony and exhibits of 
PSNC's witnesses, the Public Staff's witnesses, the public witnesses, and the Commission's files and 
records in this proceeding. These findings of fact are no_t contested by any party. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 8-11 

These findings of fact are supported by PSNC's application, the testimony and exhibits of 
PSNC's witnesses, the testimony and exhibits of the Public Stall's witnesses, and by the record in this 
proceeding. Myers Exhibit 2 includes a map showing the proposed transmission route and 
distribution systems. 

With respect to the proposed compressor, PSNC plans to install the compressor to maintain 
pressure to Jackson and Swain Counties if and when future loads require it. The compressor was not 
included in the NPV analysis because it is uncertain whell it will be needed. PSNC's application states 
that PSNC "may seek funding from its Expansion Fund when it becomes necessary to install this 
compressor." In its brief'; CUCA asks that the Commission's order specify that PSNC must apply for 
approval to add the compressor and provide a new NPV analysis before using any expansion funds 
to pay for the compressor. CUCA fears opening the door to expanSion projects "that are not finite 
in scope." The Commission agrees with CUCA that the expansion funds requested and approved 
herein do not include funds for the compressor and that PSNC would have to file another application 
if it wants to use expansion funds to add the compressor in the future. The Commission makes no 
commitment now as to whether such a new application would be allowed. 

336 



NATURAL GAS - EXPANSION 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACTNOS:12-14 

These findings of fact are supported by PSNC's application, the testimony and exlnoits of 
P_SNC \Wlless Barkley, the testimony and exhibits of the Public Staff's witnesses, and the record in 
this proceeding. 

The Public Staff witnesses recommended ten separate adjustments to PSNC' s prefiled NPV 
analysis. PSNC did not contest any of these adjustments at the hearing. The Commission finds each 
of these adjustments to be reasonable and appropriate for inclusion in the NPV analysis in this docket. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 15-16 

These findings of fact are supported by PSNC's application and the testimony and exhibits 
of PSNC witness Myers. 

Wrtness Myers testified that PSNC primarily considered five factors in the design and location 
of the proposed facilities: the ability of the proposed facilities to serve the projected loads, the ability 
ofPSNC's existing facilities to serve the projected loads, the ability of the proposed routes to sezve 
poSSiole future loads, pennission to install pipelines in highway rights-of-way controlled by the North 
Carolina Department of Transportation, and an economic comparison of the rights-of-way, 
.construction, and material costs of various alternative .designs. Based on these criteria, PSNC 
selected proposed transmission pipeline routes that are located primarily on the shoulders of state 
roads. This minimizes the right-of-way acquisition, grading, timber clearing and other land 
preparation costs, and lowers the project cost significantly. PSNC designed the routes of the primary 
proposed distritiution systems to serve the commercial and industrial customers that expressed an 
interest in converting to natural gas. · 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 17 

This finding of fact is supported by PSNC's application, the testimony and exhibits ofPSNC's 
witnesses and the testimony.ofthe public witnesses. 

The Boards of Commissioners of Madison, Jackson and Swain Counties passed resolutions 
describing the extent to which natural gas service is a major factor in their ability to recruit industry. 
The resolutions express the counties' critical need to diversify their local·econori:ties and raise the 
standard of living. The counties see the availability of natural gas ·as·a resource to help reverse the 
growing gap between the State's urban and rural areas. The public witnesses, elected representatives 
and a member of the Regiona1 Economic Development Commission for Western North Carolina all 
testified eloquently in support of the proposed project. Senator Metcalf spoke of the extent to which 
the state's urban prosperity has not reached the rural mountains and the need for natural gas as an 
economic developmental tooJ. Representative Haire addressed the need for resources to bring 
prospective employers to an area with the highest unemployment in the state. Public witness Carroll 
stressed industries' need for natural gas not only for space conditioning., but for manufacturing 
processes as well. 
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PSNC witness Barldey testified that the public welfare is served by the introduction of natural 
gas into a previowly unserved area. He testified that economic developers liave informed PSNC on 
numerous occasions that the availability of natural gas is critical to their ability to attract industry and 
that industrial growth brings commercial and residential growth and improved economic conditions 
to an area, 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 18 

This finding of fact is supported by PSNC's application and the testimony ofPSNC witness 
Barkley. 

Witness Barkley testified that any attempt to estimate the growth of large industrial 
consumption would be speculative at this time. While the availability of natural gas will help in 
attracting new industrial customers and thereby serve one of the objectives of the expansion fund 
legislation, the characteristics and timing of such growth cannot be predicted. Natural gas usage by 
industrial and large commercial customers varies widely and is subject to offsetting variables as well. 
Witness Barkley testified as to other factors -- such as air qua1ity regulations, underground energ}' 
storage. and lower boiler maintenance - that could make it economical and convenient for industries 
using other fuels to switch to natural gas. 

Although the Commission finds it reasonable to assume, as did the General Assembly, that 
the availability of natural gas will prove attractive to industrial customers, it is not possible to predict 
at this time what the future natnral gas load will be or what additional natural gas facilities will be 
necessary in order to connect that load. Accordingly, loads for industrial facilities that do not 
presently exist cannot •be included in the NPV calculation. 

In its brief, CUCA notes that neither PSNC nor the Public Staff include any new industrial 
growth in the NPV analysis. CUCA argues that job growth is the purpose and expectation of the 
expansion fund statute and, therefore, that either the NPV analysis is wrong or the purpose of the 
expansion fund statute will not be served by this project. For the reasons discussed above, and 
consistent Mth past expansion fund decisions of the Commission, the Commission concludes that this 
project will assist in economic growth but that the nature and amount of new usage cannot be 
quantified with enough certainty to include in the NPV analysis. The Commission rejects CUCA's 
argument. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 19 

This finding of fact is supported by PSNC's application, the testimony and exhibits ofPSNC 
witness Barkley, and the testimony of the Public Staff witnesses. 

COCA argues in its brief that expansion funds can only be wed within an LDC's territory, that 
Madison, Jackson and Swain Counties are not within PSNC's territory, and therefore that expansion 
funds cannot be approved for these counties. CUCA argues that the problem cannot be solved by 
first granting a certificate for the counties to PSNC and then approving use of expansion funds since, 
according to CUCA, PSNC must offer a firm commitment to serve the counties based on funding 
other than expansion funds before a certificate of public convenience and necessity can be granted 
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to PSNC. CUCA made the same argument in its a motion to dismiss dated April 25, and the 
Presiding Commissioner denied that motion by order of May 2. That order reasoned: 

The motion to dismiss is denied. The Presiding- Commissioner does not 
believe that the General Assembly intended to limit use of expansion funds to the 
franchised territories of the LDCs as they stood at the time the statute was enacted. 
Given this conclusion, there is no reason why the Commission cannot consider 
granting a certificate for an area and approving use of expansion funds for that area 
in the same docket. Use of expansion funds will not be approved unless the certificate 
is granted; once the certificate is granted, the funds can be approved for use "within 
the conipany's franchised service territory." Combining the two requests in one 
docket is clearly more efficient of time and resources than two separate, consecutive 
proceedings. The Presiding Commissioner finds nothing unlawful in this procedure; 
the language from the Piedmont decision cited by. CUCA [346 NC 558, at 583] is 
perhaps dicta and is certainly distinguishable from the present situation on the facts. 

The Commission again rejects CUCA's argument. 

For the reasons set forth herein and based upon the evidence presented at the hearing, the 
Commission concludes that the proposed project is in accordance with the General Statutes and 
Commission Rnles and that funding from PSNC's expansion fund in an amount up to $28,383,370, 
the negative NPV of the project, should be approved. 

In its application, PSNC reported that after reimhursements for its Alexander County project, 
the balance in its expansion fund would be approximately $25 million. PSNC anticipates that its 
expansion fund will generate interest and receive additional pipeline refunds prior to the completion 
of this proposed project The Public Staff expects that PSNC will have sufficient funds to construct 
the project without relying on any-alternate funding mechanism. .To arriv~ at this conclusion, the 
Public Staff calculated the projected balance of PSNC's exp.ansion fund at the proposed completion 
date of the project assuming its currerit balance, adding the anticipated monthly interest that will be 
earned, and subtracting encumbered amounts for prior expansion fund projects and anticipated 
withdrawals for the construction of this system. 

IT IS, TIIEREFORE, ORDERED as follows: 

1. That PSNC is granted a certificate of public conVenience.and necessity, attached 
hereto as Appendix A, to provide natural gas service to Madison, Jackson and Swain Counties; 

2. That PSNC's proposed project to extend natural gas service to Madison, Jackson and 
Swain Counties is hereby approved for funding from PSNC's expansion fund in the amount of 
$28,383,370; 

3. That disbursement ofup to $28,383,370 for this project from PSNC's expansion fund 
in accordance with applicable Commission Rules is hereby authorized; and 
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4. That PSNC shall file reports as required by Commission Rules and shall request 
progress payments, for reimbursements for actual amounts paid by PSNC; pursuant to the provisions 
of Commission Rule R6-85(b) and such requests shall be handled as provided by that Rule. 

....... 

ISSUED BY ORDER OF THE COMMISSION. 
This the.29th day of June, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Cynthia S. ·Trinks, Deputy Clerk 

APPENDIX A 

STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. G-5, SUB 410 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

PUBLIC SERVICE COMP ANY OF NORTH CAROLINA, INC. 

is granted this 

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 

to provide natural gas utility service 

in 

Madison Jackson and Swain Counties North Carolina 

subject to any orders, rules, regulations, 
and conditions now or hereafter lawfully made 
by the North Carolina Utilities Commission. 

ISSUED BY ORDER OF THE COMMISSION. 

This tho 29th day of ....JJ!M. 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Cyothia S. Trinks, Deputy Clerk 
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DOCKET NO. G-9, SUB 422 

BEFORE THE NORTii CAROLINA UTILITIES COMMISSION 

In the Matter of 
Proceeding to Determine Whether 
Piedmont Natural Gas Company, Inc., 
Is Providing Adequate Service to 
Certain Counties in Its Franchise 
Territory 

) 
) 
) 
) 
) 

ORDER ON 
FORFEITURE 
PROCEEDING 

BY THE COMMISSION: In June 1995, the North Carolina General Assembly amended G.S. 
62-36A(b) to provide that "any local distribution company that the Commission determines is not 
providing adequate service to at least some portion of each county within its franchise territory ... 
within three years of the time the franchise territory is awarded ... shall forfeit its exclusive franchise 
rights to that portion ofits territory not being served." This amendment is commonly referred to as 
the "use-it-or-lose-it1

' legislation. 

On March 19, 1996, the Commission adopted Rule R6-63 to implement the statute. Rule R6-
63(d) provides that even if the natural gas utility was not providiog service as of the forfeiture date, 
it will be allowed a two-year grace period ifit has met certain conditions by the forfeiture date. If. 
these conditions are met, the natural gas utility will be given two years from the forfeiture date to 
provide service. 

On August 16, 1996, the Commission issued certificates ofpli:blic convenience and necessity 
franchising Avery, Yancey and Mitchell Counties to Piedmont Natural Gas Company, Inc. 
(Piedmont). August 16, 1999, was the forfeiture date for these counties. 

On October 22, 1999, the Commissjon initiated a use-it-or-lose-it pioceeding in this docket 
for Piedmont as to Avery, Yancey and :Mitchell Counties "to determine whether Piedmont was 
providiog adequate service to at least some portion of each of these counties as of August 16, 1999, 
and, if the Commission finds that Piedmont was not providing adequate service to at least some 
portion of any such county, to order that Piedmont forfeit its exclusive franchise rights to that portion 
of its territory not beiog served." The Order scheduled a bearing for February 2, 2000, and provided 
for public notice. The Order and notice stated that the hearing would be canceled ifno issues are 
raised by testimony or written statements filed with the Commission. Piedmont filed the testimony 
of Robert 0. Pritchard in this proceeding on December 6, 1999. On January 10, 2000, the Public 
Staff filed its Statement of Position. 

On January 24, 2000, the Commission issued its Order Canceiing Hearing. canceling the 
bearing in this docket and providing that the docket would be decided on the testimony and written 
statements filed herein. 

Based on the prefiled testimony and the records of the Commission, the Commission makes 
the following: 
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FINDINGS OFF ACT 

1. Piedmont is a public utility engaged in the business of owning and operating 
transmission and distribution lines and other facilities for furnishing natural gas service to the pllblic 
in its franChise territory in North Carolina, pursuant to certificates of public convenience and necessity 
granted by this Commission. 

2. Piedmont's franchise territory includes Avery, Yancey and Mitchell Counties which 
were franchised to Piedmont tiy Commission Order of August 16, 1996, and which are the subject 
of this proceeding. August 16, 1999 was the forfeiture date by which Piedmont bad to be providing 
adequate service to at least some portion of each of these counties to avoid the loss of its exclusive 
franchise rights. 

3. Commission Rule R6-63(d) provides that a natural gas utility will be deemed to be 
"providing adequate service," even though it "has not actually begun providing service," if the 
following conditions are met: · 

(i) the natural gas utility has completed a substantial arncunt of design process/service 
for the construction of natural gas facilities into at least some portion of the county, 
such as the preparation of engineering design for pipe size and capacity parameter, 
rectifier fucilities, route location, materials specifications, construction specifications 
and drawings by an engineer sufficient to indicate the facilities to be built; or 

(Ji) the natural gas utility has begun to acquire rights-of-way for the construction and 
operation of natural gas facilities in the county; or 

(Iii) by at least soc months before the applicable date set forth in subsection (b)(i) or 
(ii) above, the natural gas utility filed an application that complies with the 
Commission's applicable orders and rules for use of expansion funds for the 
construction of facilities into at least some portion of the coU.nty; and 

(iv) it appears likely that the construction of the facilities will be completed and 
service will be provided within two years of the applicable date set forth in subsection 
(b)(i) or (ii) above. 

The natural gas utility has to meet one of the first three conditions, plus the fourth condition t0 get 
the grace period. If these conditions are met, no forfeiture will be ordered and the natural gas utility 
will be given two years to complete construction of natural gas facilities and begin providing seIVice. 

4. Piedmont filed an application, which is judicially noticed, for approval of an expansion 
fund project to serve Avery, Yancey and Mitchell Counties in Docket No. G-9, Sub 408 in June of 
1998. The Commission approved the project by orders of November 19, 1998, and May 20, 1998. 
It appears likely.that Piedmont will complete construction of the facilities and provide service in 
Avery, Yancey and Mitchell Counties by August 16, 2001. 
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 1-4 

The evidence in support of these findings is contained in the testimony ofPiedniont witness 
Robert 0. Pritchard and the Public Staff's Statement orPosition. 

Piedmont filed an expansion project for the three counties subject to this proceeding in June 
1998, tlws satisfying condition (ill). Witness Pritchard testified that work is progressing as planned 
fur facilities to be in place in the three counties by November 2000, thus satisfying condition (iv). The 
Public Staff agrees that Piedmont is 'eD.titled to the grace period. The Commission concludes that 
Piedmont bas met the conditions of Commission Rule R6-63(d) and that, in the sense of Rule R6-
63(d), Piedmont was providing adequate service to Avery, Yancey and Mitchell Counties as of 
August 16, 1999. Piedmont will be allowed a two-year grace period as to Avery, Yancey and Mitchell 
CountiCs. 

IT IS, TIIEREFORE, ORDERED that as to Avery, Yancey and Mitchell Counties, Piedmont 
is hereby given until August 16, 2001, within which to complete construction of its proposed natural 
gas facilities for these counties and to begin providing service, or be'•subject to a show cause 
proceeding on forfeiture of its exclusive franchise rights as provided in Rule R6-63(d). 

ISSUED BY ORDER OF TIIB COMMISSION. 
This the 31st day ofJanuary,2000. 

NORTII CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

Chairman Sanford and Commissioner Pittman did not participate. 

DOCKET NO. G-5, SUB 405 

BEFORE TIIE NORTII CAROLINA UTILITIES COMMISSION 

In the Matter of 
Proceeding to Determine Whether 
Public Service Company of North 
Carolina, Inc., Is Providing Adequate 
Service to Certain Counties in Its 
Franchise Territory 

) 
) 
) 
) 
) 

ORDERON 
FORFEITURE 
PROCEEDING 

BY TIIB COMMISSION: In June 1995, the North Carolina General Assembly amended G.S. 
62-36A(h) to provide that 'any local distribution company that the Commission determines is not 
prov:iding adequate service to at least some portion of each county within its franchise territory ... 
within three years of the time the franchise territory is awarded ... shall forfeit its exclusive franchise 
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rights to that portion of its territory not being serv~." This amendment is commonly referred to as 
. the 'ilse-it•or-lose-it11 legislation. 

On March 19, 1996, the Commission adopted Rule R6-63 to implement the statute. Rule R6-
63(d) provides that even if the natural gas utility was not providing senrice as of the forfeiture date, 
it will be allowed a two-year grace period if it has met certain conditions by the forfeiture date. If 
these conditions are met, the natural gas utility will be given two years from the forfeiture date to 
provide service. The Commission issued an Order on March 17, 1999, in Docket No. G-21, Sub 373 
interpreting the grace period conditi0ns. That Order concluded that the conditions for the grace 
period must be interpreted strictly. 

On August 16,.1996, the Commission issued certificates of public convenience and necessity 
franchising Cherokee, Graham, Swain, Jackson, Macon, Clay, and Madison Counties to Public 
·Service Company ofNorth Carolina, Inc. (PSNC). By subsequent Order of December 8, 1998, in 
Docket No. G-41, Sub 0, the Commission re-assigned Macon County and withdrew the certificate 
issued to PSNC for Macon County. August 16, 1999, is the forfeiture date for these newly assigned 
counties, except Macon. 

On October 22, 1999, the Commission initiated a use-it-or-lose-it proceeding in this docket for 
PSNC as to Cherokee, Graham, Swain, Jackson, Clay and Madison Counties 11to determine whether 
PSNC was providing adequate service to at least some portion of each of these counties as of August 
16, 1999, and, if the Commission finds that PSNC was not providing adequate service to at least 
some portion of any such county, to order that PSNC forfeit its exclusive frani;hise rights to that 
portion of its territory not being served. 11 The Order scheduled a hearing for February 1, 2000, and 
provided for public notice. The Order and notice stated that the hearing would be canceled ifno 
issues are raised by testimony or written statements filed with the Commission. PSNC filed the 
testimony ofBruce P. Barkley in this proceeding on December 6, 1999. On January 10, 2000, the 
Public Staff filed its Statement ofP?sition. PSNC filed an Answer on January 19, 2000. 

On January 24, 2000, the Commission issued its Order Canceling Hearing, canceling the 
hearing in this docket and providing that the docket would be decided on the testimony and written 
statements filed herein. 

Based on the prefiled testimony and the records of the Commission, the Commission makes 
the following: 

FINDINGS OF FACT 

1. PSNC is a public utility engaged in the business of owning and operating transmission 
and distnbution lines and other filcilities for furnishing natural gas service to the public in its franchise 

. territory in North Carolina, pursuant to certificates of public convenience and necessity granted by 
this Commission. 

2. PSNC's franchise territorY includes Cherokee, Graham; Swain, Jackson, Clay and 
Mapison Counties which were franchised to PSNC by Commission Order of August 16, 1996, and 
which are the subject of this proceeding. August 16, 1999 was the forfeiture date by which PSNC 
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had to be providing adequate service to at-least some portion of each Of these counties to avoid the 
loss ofits exclusive franchise rights. 

3. Commission Rule R6-63(d) provides that a natural gas utility will be deemed to be 
nproviding adequate service. 11 even though it 11has not actually begun providing service, 11 if the 
following conditions are met: 

(i) the natural gas utility bas completed a substantial amount of design process/service 
for the construction of natural·gas 'facilities info at least some portion of the county, such 
as the preparation of engineering design for pipe size and capacity parameter, rectifier 
fucilities, route location. materials specifications, construction sJiecifications and 
drawings by an engineer sufficient to indicate the facilities to be built; or 

(il) the natural gas utility bas begun to acquire rights-of-way for the coustruction and 
operation of natural gas facilities in the county; or 

(Iii) by at least six months before the applicable date set forth in subsection (b)(i) or (Ii) 
above, the natural gas utility filed an· application that complies with the Co~ion's 
applicable orders and rules for use of expansion funds for the construction of facilities 
into at_ least some portion of the county; and 

(,v) it appears likely that the coustruction of the facilities will be completed and service 
will be provided within two years of the applicable date set forth in subsection (b)(i) or 
(Ii) above. 

The natural gas utility has to meet one of the first three conditions, plus the fourth condition to get 
the grace period. If these conditions are met, no forfeiture will be ordered and the natural gas utility 
will be given two years to complete construction of natural gas facilities and begin proviiling service. 

4. PSNC bas no current plans to serve Graham, Clay, or Cherokee Counties. 

S. PSNC filed an application, which is judicially noticed, for approval of an expansion fund 
project to senre Madison, Jackson, and Swain Counties in Docket G-5, Sub 410 on December 30, 
1999. PSNCs application indicates that it will complete service to the counties by May 2003. PSNC 
witness Barkley testified that PSNC plans to complete constructjo.n in one of these counties during 
2000, in another during 2001, and in the third prior to December 31, 2002. On January 21, 2000, 
PSNC supplemented its application to request that the Commission issue PSNC a new certificate for 
these three counties if its original certificate for the counties is found to be forfeited by virtue ofG.S. 
62-36A(b). 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. J-5 

The evi~ence in support of these findings is contained in the testimony ofPSNC witness 
Barkley, the Public Stall's Statement of Position, and the records of the Commissioa 
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PSNC has no current plans to serve Graham. Clay, or ,Cherokee Counties and witness 
Barkley testified that PSNC does not intend to begin planning for these counties before 2003. PSNC 
filed an application on December 30, 1999, seeking to use expansion funds to serve Madison, 
Jackson, and Swain Counties. Witness Barkley testified that PSNC plans to complete construction 
to these counties prior to December 31, 2002; however, PSNCs application includes a schedule for 
the project that indicates h ""11 complete service to the counties by May 2003. This application does 
not satisfy grace period condition (ti.i) because it was not filed six months before the folfeiture date. 
PSNC's testimony in this docket does not address conditions (1) or (ii). The proposed expansion fund 
project does not satisfy condition (iv); this condition requires that it be likely that service will be 
completed within two years after the forfeiture date (which would be by August 2001), but PSNC 
doesn't plan to complete the expansion project until the end of 2002, according to Barkley, or May 
2003, according to the expansion project application. PSNC witness Barkley conceded that the 
application does not meet the grace period conditions, but asked that PSNC's franchise rights not be 
disturbed. The Public Staff recognized that PSNC has not met the conditions for a gra~ period as 
to Madison, Jackson, and Swain Counties, but said that PSNC is the 11most viable alternative" for 
providing service to these counties and should be given two years to serve them. However, PSNC 
is not planning to complete service within two years and the standard for the grace period is not the 
"most viable alte_rnative"; the standard is the four conditions set out in the Commission Rule R6~ 
63(d), and PSNC has not met those conditions. The Commission cannot adopt the Public Stall's 
position. The Commission's recent Marchi 1999 Order took a strict view of the grace period 
conditions; it concluded that the conditions have to be strictly interpreted since the grace period is 
an exception to the statute. Applying that precedent here, forfeiture must be ordered as to Madison, 
Jackson, and Swain Counties. Foreseeing this possibility, PSNC has asked that it be given a new 
franchise for these three counties in order for its expansion project to proceed. The Commission will 
establish a procedural schedule for the expansion project application in Docket G-5, Sub 410 and will 
proceed with that docket. 

IT IS, THEREFORE, ORDERED that PSNC shall hereby forfeit its exclusive franchise rights 
to Cherokee, Graham, Swain, Jackson, Clay and Madison Counties. 

.. ....., 

ISSUED BY ORDER OF THE COMMISSION. 
This the ...1lfil_ day of January, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

Chairman Sanford and Commissioner Pittman did not participate. 
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DOCKET NO. G-3, SUB 230 

BEFORE TIIB NORTII CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application ofNUI Cmporation d/b/a 
NUI North Carolina Gas, for Approval of 
Gas Costs and Gas Jlurchasing Policies 
for the Period May I, 1999 through 
April 30, 2000. 

) 
) 
). 
) 
) 

ORDER ON ANNUAL 
REVIEW OF GAS COSTS 

HEARD IN: Commission Hearing Room, Dobbs Building, 430 North Salisbury Street, Raleigh, 
North Carolina, on September 12, 2000 

BEFORE: Commissioner Sam J. Ervin IV, Presiding, Commissioner Judy Hunt and 
Commissioner J. Richard Conder 

APPEARANCES: 

For NUI North Carolina Gas: 

• James H. Jeffries IV, Amos, Jeffries & Robinson, L.L.P., .Post Office Box 787, 
Greensboro, North Carolina 27402 

For the Public Staff: 

Vickie L.Moir, Staff Attorney, Public Staff - North Carolina Utilities Commission, 
4326 Mail Service Center, Raleigh, North Carolina 27699-4326 

BY TIIB COMMISSION: On July 3, 2000, NU! Corporation d/b/a NUI North Carolina Gas 
(Nill North Carolioa Gas or the Company) filed testimony and exhibits relating to the annual review 
of its gas costs under G.S. 62-133.4(c) and Commission Rule Rl-17(k)(6) for the period May I, 
1999, through April 30, 2000. 

On July 7, 2000, the Commissio~ issued its Order Scheduling Hearing, Requiring Filing of 
Testimony, Discoveiy Deadlines and Requiring Public Notice. This Order established a bearing date 
of Tuesday, September 12, 2000, set dates for profiled testimony, and required NUI North Carolina 
Gas to give notice to its customers. 

On August 10, 2000, Carolina Utility Customers Association, Inc. (CUCA), filed a petition 
to intervene in this ,proceeding which was subsequently allowed by the Commission by Order dated 
August 15, 2000. 

The direct testimony and exlubits nf Company witnesses Rudy Mach and Thomas E. Smith 
were filed on July 3, 2000. Company witnesses Mach and Smith. presented the annual gas cost 
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imonnation required by Commission Rnle Rl-17(k)(6), testified to the prudence of the Company's 
gas costs and gas purchasing practices during .the review period, and proposed a new temporary 
increment and new. temporary decrements in the Company's rates. 

The direct testimony of Public Staff witnesses Jan A Larsen and James G. Hoard was filed 
on August 28, 2000. Public Staff witnesses Larsen and Hoard made one correction to NUI North 
Carolina Gas' review period commodity gas costs. testified that the Company's gas costs (as 
adjusted) and gas purchasing practices during the review period were prudent, and agreed with the 
Company's proposed new temporary increment and proposed new temporary decrements for the 
Comp~y's rates based on the Company's deferred account balances at April 30, 2000. 

Company witnesses Mach and Smith prefiled rebuttal testimony on September 8, 2000, in 
which they agreed with the adjustment to review period commodity gas costs made by the Public 
Staff. No other party filed testimony. 

On September 8, 2000, the Company and the Public Staff filed a Stipulation which resolved 
all issues in the case as between the Company and the Public Staff. As part of the Stipulation, the 
Company and the Public Staff waived hearing, the appearance of witnesses and the right to cross
examination. 

On September 12, 2000, the matter came on for hearing as scheduled in Raleigh. No public 
witnesses appeared. The only parties that appeared were the Company and the Public Staff. 
Consistent with the Stipulation, the prefiled testimony and exhibits of the following witnesses were 
admitted into the record without their appearance on the stand: for the Company, Rudy Mach. 
Accounting Manager for NUI North Carolina Gas and Thomas E. Smith, Director ofEnergy Planning 
for NUI North Carolina Gas and for the Public Staff, Jan A Larsen, Utilities Engineer and James G. 
Hoard, Assistant Director, Accounting Division. · 

Based on the testimony and exhibits received into evidence and the record as a whole, the 
Commission makes the following: 

FINDINGS OF FACT 

1. NOI North Carolina Gas is an operating division ofNUI Corporation which is a 
corporation organized under the laws of the state ofNew Jersey and duly registered to do business 
in North Carolina. 

2. NUI North Carolina Gas is engaged in the business of transporting, distributing1 and 
selling natural gas in a franchised area which consists of all of Rockingham County and part of Stokes 
County in the northern Piedmont region of North Carolina. 

3. NUINorth Carolina Gas is a public utility as defined by G.S. 62-3(23) and is subject 
to the jurisdiction of this Commission and is lawfully before this Commission upon its application for 
annual review of gas costs pursuant to G.S. 62-133.4(c) and Commission Rule Rl-17(k)(6). 
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4. NUI North Carolina Gas' testimony, exhibits, affidavits of publication and published 
hearing notices are in compliance with the provisions of the North Carolina General Statutes and the 
Rules and Regulations of this Commissicin. 

5. 
30, 2000. 

The lest period for review of gas costs in this proceeding is the 12 months ended April 

6. During the period Of review, the Company incurred'total gas costs of$9,923,264 
wbich consisted of fixed gas costs cif$Z,!34,507, commodity gas costs of $6,885,464, and other gas 
costs of $903,293. 

7. At the end of the review period, the balances in the Company's deferred accounts 
were, respectively, a debit of$51,124 in the Sales Customer Only account and a credit of$233,358 
in the All Customers account. 

8. NUI North Carolina Gas' gas purchasing policies are prudent and NUI North Carolina 
Gas' gas costs during the review period were prudently incurred and,' after adjustment by the Public 
Staff; properly accounted for. 

9. NUINorth Carolina Gas should be permitted to recover 100 percent of its prudently 
incurred gas costs. 

I 0. NUI North Carolina· Gas currently has in place temporary decrements of 
($0.00138/therm) relating to sales only customers and the following temporary decrements relating 
to all customers: Rate Schedule 101 (Residential) - ($0.0171/therm); Rate Schedule 102 (Small 
General)- ($0.00167/therm); Rate Schedule 104 (Large General)- ($0.00093/therm); Rate Schedule 
105 (Interruptible) - ($0.00049/therm). 

11. Based upon the balances of the Company's deferred accounts at April 30, 2000, the 
current temporary decrements in NUI North Carolina Gas' rates should be discontinued and an 
increment of $0.00137/therm for sales only customers should be implemented and temporary 
decrements should be implemented for all customers as follows: Rate Schedule IOI (Residential)
($0.01039/therm); Rate Schedule 102 (Small General)- ($0.01016/therm); Rate Schedule 104 (Large 
General) - ($0.00565/therm); Rate Schedule 105 (Interruptlllle)- ($0,00299/therm). 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 1-4 

These findings of fact are jurisdictional and/or informational in nature and are not contested 
by any party. They are supported by the petition, the testimony and exhibits of the various witnesses, 
the records of the Commission in other proceedings and the affidavits ofpubliCcltion filed with the 
Commission in this proceeding. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 5 

The review period for this proceeding is established by Commission Rule Rl-17. The review 
period designated for NUI North Carolina Gas is the 12-month period ending April 30, 2000. 
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 6-7 

The Company's fixed gas costs of $2,134,507, commodity gas costs of $6,885,464 and other 
gas costs of$903,293, as adjusted by the Public Staff; were presented in the prefiled testimony of 
Public Staff witness Hoard. Company witnesses Mach and Smith accepted the Public Staffs 
adjustment to the Company's review period commodity gas costs in their prefiled rebuttal testimony. 
As set forth in Public Staff witness Hoard's profiled direct testimony, this adjustment to the 
Company's commodity gas costs did not impact th_e Company's deferred account balances. No other 
party presented evidence on'this isSUe.·· ' · ~~••!·•~ 

The Company's end of period deferred account balances, which consisted of a debit of 
$51,124 in the Sales Customera Only account and a credit of $233,358 in the All Customers account, 
were presented in the prefiled direct testimony of Company witness Mach. Public Staff witness 
Larsen agreed with these balances in his prefiled direct testimony. No other party presented evidence 
on this issue. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 8-9 

Company witness Mach testified that NU! North Carolina Gas had properly accounted for 
its gas costs during the review period. Public Staff witness Hoard noted one correction to the 
Company's commodity gas costs but agreed that, as adjusted, the Company bad properly accounted 
for its gas costs. Notwithstanding his conclusion that the Company had properly accounted for its 
gas costs during the review period, Public Staff witness Hoard expressed concern over the difficulties 
the Company has experienced over the last several years in submitting-accurate and timely deferred 
account reports. In this regard, Public Staff witness Hoard recomrneiided that the Commission 
inform the Company that future gas cost adjustments may not be approved if accurate and timely 
deferred account reports are not filed. In his prefiled rebuttal testimony, Company witness Mach 
confirmed the Company's acceptance of the Public Staffs adjustment to review period commodity 

· gas costs. Company witness Mach further acknowledged the difficulties the Company had . 
eiq>erienced in the past in submitting timely and accurate deferred account reports and indicated that 
the Company had taken a number of affirmative steps to address that situation which he believed 
would correct the problem. Company witness Mach also acknowledged that it was the Company's 
respoilSI.Oility to maintain accurate deferred account records and to report the status of those accounts 
to the Commission on a timely basis and that the accuracy of these reports was part of the evidence 
the Commission should properly consider in proceedings to change the Company's Benchmark Cost 
of Gas. At this time, the Commission finds good cause to monitor the issue of timely deferred account 
reports and to address the matter in subsequent proceedings if deemed necessary. No other party 
presented evidence on these issues. 

Company witness Smith testified that NU! North Carolina Gas' gas purchasing policy was 
designed to meet four primary objectives: (1) maintain secure supplies for firm customers; (2) 
diversify supply sources to ensure reliability; (3) obtain lowest reasonable cost; and (4) enhance 
flexibility. Company witness Smith also testified that NU! North Carolina Gas' gas costs during the 
review period were consistent with this policy and were prudent. During the period of review, NUI 
North Carolina Gas' gas supplies were provided primarily through long-term firm supply cnntracts 
whose pricing was tled to a spot market index. Public Staff witness Larsen testified that be conducted 
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a review ofNUI North Carolina Gas' ga; purchases during the period of review, including NUI North 
Catolina Gas' gas purchasing philosophies, customer requirement.ii, and gas portfolio mixes, and 
concluded that the Company's gas costs were prudently incurred. Witness Larsen also testified that 
he considered design _day estimates1 forecasted load duration curves, historical and forecasteci gas 
supply needs; and projected capacity additions and supply changes in evaluating how the Company 
will meet its future needs. No other party presented evidence _oJi these issues. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 10'.u 
....... , , .. :.,,,.:,,*.~·•:~;,.,1~;-,,.--....... 

Company witness Smith testified that the existing·deferred account temporary decrements 
established by the Commissioi:J. in Docket No. G4 3, Sub 218 were: (1) a decrement of 
($0.00138/therm) relating to the Sales Customer Only deferred account and (2) decrements.of: Rate 
Schedule, 101 (Residential) - ($0.0171/therm); Rate Schedule 102 (Small General) -
($0.00167/therm); Rate Schedule 104 (Large General) - ($0.00093/therm); and Rate Schedule 105 
(Interruptible) - ($0.00049/therm) relating to the All Customers deferred account. This testimony 
is undisputed and is consistent with the Commission's November 5, 1999 Order on Annual Review 
of Gas Costs in Docket No. G-3, Sub 218. 

Company witness Smith t~stified.that based on the Company's deferred account balances at 
April 30,.2000, the existing tempormydocrements should be discontinued and a tempormy increment 
ofS0.00137/therm for sales only customers-should be instituted and new temporary-decrements for 
all customers should be implemented· as follows: Rate Schedule 101 (Residential) -
($0.01039/therm); Rate Schedule 102 (Small General) - ($0.0i0!6/therm); Rate Schedule I 04 (Large 
General)- ($0.00565/therm); Rate Schedule 105 (Interruptible) - ($0.00299/dt). Public Staff.witness 
Larsen agreed with the Company's ,.pr0posed increment and decrements in his ,prefiled direct 
testimony. No other party presen~ed evi~ence on this issue. 

IT IS, TIIEREFORE, ORDERED as follows: 

I. That the $2,134,507 in fixed gas costs, $6,885,464 in commodity gas costs and 
$903,293 in other gas costs incurred by NllI North Carolina Gas during the period ofreview be, and 
they hereby are, determined'to be prudently incurred; -

2. · That NUI North Carolina Gas' accounting for all such gas costs, as adjusted by the 
Public Staff and reflected in this Order be, and the same·hereby is approved; 

3. That NllI Nclrth Carolina Gas be, and it hereby is,.authorized to recover 100 percent 
of its prudently incurred gas costs during the period Or review; 

4. That NllI North Carolina Gas shall implement in its next billing cycle after the date 
of this Order a temporary increment of $0.00137/therm relating to sales only customers and 
tempormy decrements relating to all customers of ($0.01039/therm) for Rate Schedule 101 
(Residential) customers; ($0.01016/tberm) for Rate Schedule 102 (Small General) customers; 
($0.00565/therm) for Rate Schedule 104 (Large General) customers; and ($0.00299/dt) for Rate 
Schedule 105 (Interruptible) customers simultaneously with the removal of the existing temporary 
decrements from its Docket No. G-3, Sub 218 filing; and 
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5, That NUINorth Carolina Gas shall give no,tlce to all of its customers of the change 
in rates approved in this Order by appropriate bill inserts in the first billing cycle following the date 
of this Order. · 

1JIIO!iOO.H 

ISSUED BY ORDER OF TIIE COMMISSION. 
This the 6th day ofNovember, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

DOCKET NO. G-3, SUB 230 

BEFORE TIIE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application ofNUI Corporation d/b/a NU!' ) 
North Caroliria Gas, for Approval of Gas ) 
Costs and Gas Purchasing Policies for the ) 
Period May I, 1999 through April 30, 2000 ) 

ERRATA ORDER 

BY TIIE COMMISSION: On November 6, 2000, the Commission issued its Order on Annual 
Review of Gas Costs in this docket. It has come to the attention of the Commission that an error 
exists in that order. The temporary decrement relating to all customers for Rate Schedule 101 cited 
as $0.0171/therm in Finding of Fact No. 10 on page 3 and in the related discnssion of evidence and 
conclusions on page 5 should be cited as $0.00171/therm, and·the present Errata Order is being 
issued to make this correction. 

1)112100.0S 

IT IS, TI!EREFORE, SO ORDERED. 

ISSUED BY ORDER OF TIIE COMMISSION. 
This the 22nd day of November 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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DOCKET NO. G-9, SUB 428 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In ihe Matter of 
Application of Piedinont Natural Gas Company, ) 
Inc., for a Gene~ Increase in Its Rates and ) ORDER APPROV!Nff 

PARTIAL RATE 
INCREASE 

Charges, for Approval ofCertaio.Chariges tolls ) 
Rate Schedules, Classifi6ations and Practices, ) 
and for Approval of Certaio Negotiated Contracts ) 

HEARING IN: 

BEFORE: 

APPEARANCES: 

Charlotte-Meck!O!lhuig Governmental Center, Charlotte, North Carolina, on 
August 8, 2000; Guilford County Courthouse, Greensboro, North Carolina, 
on August I 0, 2000; and Commission Hearing Room, Dobbs Building, 
Raleigh, North Carolina, on September 5, 2000 

Commissioner William R. Pittman, Presiding, Chair Jo. Aone Sanford; and 
Commissioners Ralph A _Hunt, Judy Hunt, Robert V. Owens, and. Sam J. 
Ervin, IV 

For the Applicant: 

Jeny W. Amos and James li Jefliies, Amos, Jeffiies & Robinson, LLP, P. 0. 
Box 787, Greensboro, North Carolina 27402 · 

For the Public Staff: 

Paul L .. Lassiter and Vickie L. Moir, Staff Attorneys, Public Staff - North 
Carolina Utilities Commission, 4326 Mail S~rvice Center, Raleigh, North 
Carolina 27699-4326· · 

For the North Carolina Department of Justice: 

Leonard E. Green, Assistant Attorney General, North Carolina Departm~nt 
ofJustice, P. 0. Box 629, Raleigh, North Carolina 27602 

For Carolina Utility Customers Association, Inc.: · 

Jaroes P. West, West Law Offices, P.O. Box 1568, Raleigh, North Carolina 27602 

BY THE COMMISSION. On March I, 2000, Piedmont Natural Gas Company, Inc. 
(Piedmont or the COmpany) gave notice pursuant to Commission Rule RJ-l 7(a) of its intent to file 
for a_general increase in-its rates and charges. On March 31, ·2000, Piedmont filed a petition 
requesting a general increase in its rates and charges for natµral gas .service, approval of certain 
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changes to its rate schedules, classifications, aiJ.d practices, and approval of certain negotiated 
contracts. 

On May 3, 2000, the Commission deCiared Piedmont's application to be a general rate case 
pursuant to G.S. 62-137 and suspended, the proposed rates for a perio4 of 270 days from the 
requested implementation date ofMay 1, 2000. In that order, the Commission also set the matter for 
hearing, required Piedmont to give notice of the hearing, and established dates for the prefiling of 
direct testimony by the intervenors and for the prefiling of rebuttal testimony by Piedmont. 

: .. , ;,•, ' 

On March 21, 2000, the Carolina Utility Customers Association, Inc. (CUCA), filed a petition 
to intervene and on-March 28, 2000, the Commission issued an order granting the petition. On April 
25, 2000, the Attorney General filed notice of intervention. 

On August 8, 2000, the matter came on for hearing as scheduled. At the hearing in Charlotte, 
Mr. Jack Copeland testified as a public witness, On August 10, 2000, the hearing was continued in 
Greensboro, at which time no one appeared to testify as a public witness. 

On August 24, 2000, the Company filed(!) a stipulation (Stipulation) resolving all of the 
issues in this proceeding as between the Company, the Public Staff and COCA (collectively, the 
Stipulating Parties) and (2) testimony in support of the Stipulation. 

On September 5, 2000, the case came on for hearing as scheduled in Raleigh. The Stipulation 
was offered into evidence and explained to the CommissioIL At the hearing, the prefiled testimony 
and exhibits of the following witnesses were offered and accepted into evidence: (!) Ware F. Schiefer, 
President and Chief Executive Officer of Piedmont; (2) Barry L. Guy, Vice President and Controller 
of Piedmont; (3) Chuck W. Fleenor, Vice President of Gas Services of Piedmont; and ( 4) Dr. Donald 
A Murty, Economist with C. H. Guernsey & Company and Professor Emeritus at the University of 
Oklahoma. The profiled testimony of Ray B. Killough, Senior Vice President of Operations of 
Piedmont, was withdrawn. 

Based upon the verified application, the testimony and exhibits received into evidence at the 
hearings, the Stipulation, and the record as a whole, the Commission make~ the following: 

FINDINGS AND CONCLUSIONS 

I. The Company is engaged in the business of tranSporting, distributing and selling 
natural gas in North Carolina, South Carolina and Tennessee. 

2. In its application in this docket, the Company is seeking an increase in its rates and 
charges for natural gas service to its North Carolina customers, approval of certain changes to its rate 
schedules, classifications and practices, and approval of certain negotiated contracts. 

3. The Company is a public utility within the meaning of G.S. 62-3(23). 
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4. The Commission has jurisdiction over, among other things; the rates and charges, rate 
schedules, classifications and practices and certain contracts of public utilities, including the 
Company. · 

5. The Commission concludes that the Company is properly before the Commission for 
a determination of the justness and reasonableness of its rates ·and charges, rate schedules, 
classifications and practices and the special contracts as regulated by the Commission under Chapter 
62 of the General Statutes ofNorth Carolina . 

...... .. ,,, 
6. The only parties submitting evidence in this case with respect to revenue, expense~ 

and rate base used a test period of the twelve months ended December 31, 1999, updated for the 
most part through July 31, 2000, and ,the Stipulation was based upon the same test period. 

7. The Commission concludes,that the appropriate test period for use in this proceeding 
is the twelve months ended December 31, 1999, updated primarily through July 31, 2000. 

8. The Stipulation executed by,Piedrnont, the Public Staff and CUCAis unopposed by 
any party. The Stipulation settles all matters,in this docket. 

9. T~e Stipulation provides for an increase in annual revenues of $6,000,542. 

10. As required by·G.S. 62-133(b}(I}, the Commission has,ascertained the reasonable 
original cost of the Company's property used and useful, or to be used and useful within a reasonable 
time after the test period, in providing natural gas utility service to the public within North Carolina, 
less that portion of the cost which has been consumed bi depreciation expense, all as set forth in 
Exlnl>i~ A attached to this Order. The Commission concludes that these amounts are appropriate for 
use in this docket. 

11. As required by G.S. 62-133(b)(2}, the Commission has determined the Company's 
end-of-period pro forma revenues under the present and pI'opOsed tales, The Commission 6oncludes 
that these amounts, as set forth in Exhibit A attached to this Order, are reasonable for use in this 
docket. 

12. As required by G.S. 62-133(b)(3), the Commission has ascertained the Company's 
reaso~e operating expenses, including actual investment currently consumed through reasonable 
actual depreciation. The Commission conclud"es that these amounts, 'as set forth in Exhibit A attached 
to .this Order, are reasonable for use in this docket. 

13. As required by G.S. 62-133(b}(4), the Commission has fixed ,the rate of return on the 
cost of the property ascertained pursuant to paragraph 10 above as will enable the Company by sound 
management to produce a fair return for its shareholders, considering changing economic conditions 
and other factors, as they now exist, to maintain its facilities and services-in accordance with the 
reasonable requirements c;,fits customers in the territory covered by its franchise, and to compete in 
the market for capital funds on tenns which are reasonable and ·which· are fair to its customers and 
to its existing investors. This overall rate of return of9.70% is set forth on Exhibit A attached to this 
Order. In fixing this rate of return, the Commission has used the capital structure, and cost of short• 
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term debt, long-term debt, and common equity agreed to in paragraph S(c) of the Stipulation. Such 
capital structure consists of 52. 71 % common equity, 3.17% short-tenn debt, and 44.12% long-term 
debt. The cost of short-term debt is set at 6.91%. The cost oflong-tenn·debt is set at 7.98%. The 
appropriate return on common equity is 11.30%. The Commission concludes that such capital 
structure and costs of short-term debt, long-term debt, and common equity are appropriate and-that 
the rate of return is fair and reasonable and 'will enable the Company by sound management to 
produce a fair return for its shareholders, considering changing economic conditions and other 
factors, as they exist, to maintain its facilities and services in accordance with the reasonable 
requirements ofits customers in the·territory covered by its franchise, and to compete in the market 
for capital funds on tenns which are reasonable and which are fair to its customers and to its existing 
investors. 

14. The Commission concludes that for the purpose of this proceeding the appropriate· 
level of adjusted sales and transportation volumes is 74,409,893 dekathenns ( dts), which is composed 
of 57,205,985 dts of sales quantities and 17,203,908 dts of transportation quantities. The 
Commission further concludes that the appropriate level for lost and unaccounted for gas is 755,436 
dts, that the appropriate level of company µse gas is 86,830 dts, and that the appropriate level of 
purchased gas supply is 58,048,2S I dts, consisting of sales volumes, company use gas and lost and 
unaccounted for gas. 

15. The Commission concludes that the rate schedules reflecting new volumetric rates, 
facilities charges and demand charges as shown in the column entitled Proposed Rate Benchmark 
$4.50 on Exln'bit C to the Stipulation (as the same may be adjusted for any changes in the benchmark 
cost of gas prior to the effective date of the revised rates) should be established by the Commission 
as just and reasonable·in this case; however, it is understood that the Company will actually charge 
the rates listed under the column entitled Adjusted for Temporary Increment~ecrements until such 
rates are changed by order of the Commission. The Commission further concludes that the proposed 
rates are just and reasonable to all customer classes. 

I 6. The Commission concludes that the fixed gas costs that should be embedded in the 
proposed rates and used in true-ups of fixed gas costs for periods subsequent to October 31, 2000, 
in proceedings under Rule RI-I 7(k) are those fixed gas costs set forth in Exhibit B attached to this 
Order which are based on a fixed gas cost allocation to North Carolina of78.00%. 

I 7. The Commission concludes that the '1r' values and heat factors that should be used 
in the Company's Weather Normalization Adjustment (WNA)for periods subsequent to October 31, 
2000, are those uR'' values and heat factors set forth in Exhibit C attached to this Order. 

18. The Commission concludes that the two special contracts filed with the Company's 
application are fair and reasonable and should be approved. 

19. The Commission finds and·coricludes that the proposed treatment of margin from 
certain electric generation filcilities in the manner set forth in paragraph 9 of the Stipulation is fair and 
reasonable and should be approved. 
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20. The Commission finds and concludes that the amortization of deferred Y2K costs and 
environmental remediation costs in the manner set forth in paragraph 10 of the Stipulation is fair and 
reasonable and.should be approved. 

21. The Commission finds· and cortC:ludes that the tariffs _attached to_ the Stipulation as 
Exhibit F and the service regulations attached to the Stipulation as Exhi_bit G are fair and reasonsble 
and should be approved. 

22. The Commission finds' 811d c~ncludes that all of the provisions of the Stipulatio!1, are 
fair and reasonsble under the clrcumstances of this proceeding and /hould be approved. 

EVIDENCE IN SUPPORT OF FINDINGS AND CONCLUSIONS 1-5 

The findings of fact and conclusions set forth in Findings, and Conclusions 1-5 are 
jurisdictional and were not contested by any party. They are supported by the Company's verified 
application and the testimony and exhibits of the various witnesses and the N.C.U.C. Form G-1 that 
was filed with the application. 

EVIDENCE IN SUFPORT OF FINDINGS AND CONCLUSIONS 6-7 

The Company filed its application and exlubits using a test period of the twelve months ended 
December 31, 1999. In its order ofMay 3, 2000, the Commission ordered the parties to use a test 
period of the twelve months ended December 31, 1999, with appJ"opriate adju~ents. The 
Stipulation is based upon the test period ordered by the Commission, and this test period was not 
contested by any party. 

EVIDENCE INSUFPORT OF FINDINGS AND CONCLU~IONS 8-9 

These find~gs and conclusions are supported by the Stipulation are not contested by any 
party. 

EVIDENCE IN SUFPORT OF FINDING AND CONCLUSION 10 

The reasonable original cost of the Company's property used and useful, or to be used and 
useful within a reasonable time after the test period, in providing natural gas utility s.ervice to the 
public within North Carolina, less that portion of.the cost that has been consumed by depreciation 
expense, is set forth inExlu'bit A attached to this Order. The amounts Shown on Exhibit A attached 
to this Order are the result of negotiations among the parties and are not opposed by any party. The 
Commission has carefully reviewed these amounts and Concludes that they are appropriate for use 
in this docket. 

EVIDENCE IN SUFPORTOF FINDING AND CONCLUSION 11 

The probable revenues under the Company's present and,prop_osed rates are set forth-in 
Extu'bit A attached to this Order. The amounts shown ori Exbibit A attached to this Order arc, the 
result of negotiations among the parties and are not opposed by any p8:ffy. The Commission has. 
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ca.refully reviewed these amounts and concludes that they are reasonable and appropriate for use in 
this docket. 

EVIDENCE IN SUPPORT OF FINDING AND CONCLUSION 12 

The Company's reasonable operating expenses, including actual investment currently 
consumed through reasonable actual depreciation, is set forth in Exhibit A attached to this Order. 
Th~ amounts shown on Exhibit A attached t<;> this Order are the result of negotiations among the 
parties and are not opposed by any party. The 'Commission has carefully reviewed these amounts and 
concludes that they are appropriate for use in this docket. 

EVIDENCE IN SUPPORT OF FINDINGAND CONCLUSION 13 

The rate of return on the cost of the Company's used and useful property is set forth on 
Exhibit A attached to this Order. The rate of retum;capital structure and costs of short-term debt, 
long-term debt and common equity are the result of negotiations among the parties and are not 
opposed by any party. The Commission has carefully reviewed the return, the capital structure and 
costs of short-term debt, long-tenn debt and common equity and concludes that they are fair and 
reasonable and will allow the Company by sound management the opportunity to produce a fair 
return for its shareholders, considering changing economic conditions and other factors, as they now 
exist, to maintain its facilities and services in accordance with the reasonable requirements of its 
customers in the territory covered by its franchise, and to compete in the market for capital funds on 
terms which are reasonable and which are fair to its customers and to its existing investors. 

EVIDENCE IN SUPPORT OF FINDING AND CONCLUSION 14 

The level of adjusted sales and transportation volumes used in the Stipulation is 74,409,893 
dts and the level of purchased gas supply is 58,048,251. The throughput volume level is derived as 
follows: 

Sales 
Transportation Supply 
Total Throughput 

The level of purchased gas supply is 58,048,251 dts derived as follows: 

Sales 
Lost & Unaccounted for 
Company Use 
Purchased Gas Supply 

57,205,985 
17203 908 
74 409 893 

57,205,985 
755,436 

86 830 
58048251. 

This throughput level and level of purchased gas supply is the result of negotiations among the parties 
and is not opposed by any party. The Commission has carefully reviewed this throughput level and 
concludes that it is a fair and reasonable approximation of the Company's pro fonna adjusted sales 
and transportation-volumes. The Commission has also carefully reviewed the purchased gas supply 
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level and concludes that it is a fair and reasonable approximation of the Company's pro forma 
purchased gas supply level. 

EVIDENCE IN SUPPORT·OF FINDING AND CONCLUSION 15 

The computation of revenues urider the proposed rates (based on the .$3.05 wholesale 
commodity cost of gas that was in effect at the time of the filing of the Application) is set forth on 
Exhibit B of the Stipulation. These computations show that the proposed rates will produce the 
revenues used by the Commission in its deterntlfui'tibn of the revenue increase granted in this order. 
The rates approved herein provide an overall increase to the Company of 1.2%. Based on the $4.50 
wholesale commodity cost of gas in effect at the time of the hearings, the rates approved herein result 
in an increase for residential customers of 4.3%, no change for commercial customers, a decrease for 
firm industrial customers ofS.3% and a decrease for interruptible customers of7.9%. These rates 
are the result of negotiations among the parties and are not oppose~ by any party. The Commission 
has carefully reviewed these rates and concludes that they are just and reasonable to all customer 
classes. 

EVIDENCE IN SUPPORT' OF FINDING AND CONCLUSION 16 

Under the Commission's procedures for truing-up fixed gas costs in proceedings under Rule 
Rl-17(k), it is necessary and appropriate to determine the amount of fixed gas costs that are 
embedded in the rates approved herein. In the Stipulation, the parties agree that for the purpose of 
this proceeding and future proceedings under Rule Rl-17(k) the appropriate amount of fixed costs 
for each rate schedule is the amount set forth in Exht"bit B attached to this Order, which gas costs are 
based on a fixed gas cost allocation to North Carolina of78.00%. The Commission has carefully 
examined these amounts and concludes that they are just and reasonable. 

EVIDENCE IN SUPPORT OF FINDING AND CONCLUSION 17 

Under the Company's WNA, it is necessary and appropriate to detennine the "R" values and 
heat fuctors that will be used in the Company's WNA In the Stipulation, th~ parties agree that the 
"R" values and heat factors that should be used in the Company's WNA are those'~-" values and 
heat fuctors set forth in Exhibit C attached to thi; Order. The Commission has carefully reviewed the 
"R" values and heat fuctors arul concludes that they are appropriate and in compliance with the rates 
approved herein and with the other provisions of this order. 

EVIDENCE IN SUPPORT OF FINDING AND CONCLUSION 18 

Piedmont witness Fleenor testified that the two special contracts filed with the Company's 
application were entered into to avoid the loss of the two customers to an alternate competitive 
energy source. He further testified that bad the Company not entered into those two contracts, the 
Company would have las~ the two customers and would have had. to further increase rates to the 
other customers, The Stipulating Parties agreed that the two contracts should be approved as filed, 
and no party opposed the approval of the two contracts. The Commission has carefully reviewed the 
contracts and concludes that they are fitlr arid reasonable under th~'circumstances and that they 
should be approved. 
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EVIDENCE IN SUPPORT OF FINDING AND CONCLUSION 19 

In paragraph 9 of the Stipulation, the Stipulating Parties agreed that from the effective date 
of the rates approved in this docket to the effective date of the rates approved in Piedmont's next 
general rate case, any ''net compensation" from the commodity sale of gas to Duke Power Company's 
power generation facilities in Lincoln County, Carolina Power & Light Company's power generation 
facilities in Rowan County, or any other special contract with an electric utility company for the 
generation of electric power in Piedmont's North Carolina certificated service area, shall be subject 
to the 75%125% secondaxy market sharing mechanism as approved by the Commission in Docket No. 
G-100, Sub 67. Piedmont witness Schiefer testified that this mechanism accomplishes several 
objectives. First, it eliminates the need to estimate volumes for these highly volatile-sales and widue 
risk to either the Company or its customers. Second, it provides the Company with an incentive to 
maximize commodity sales during the summer to these gas-fired electric generation facilities and the 
margin they generate for the benefit of other customers and shareholders. Third. with respect to any 
additional commodity sales to power generation load added subsequent to and during the term of this 
rate case, customers will receive 75% of any net compensation. which in the absence of this provision 
would all go to shareholders. The Commission concludes that these objectives are fair and reasonable 
under the circumstances of this case and that the sharing mechanism should be approved. 

EVIDENCE IN SUPPORT OF FINDING AND CONCLUSION 20 

The Stipulating Parties have agreed that as of November I, 2000, the Company will have 
S586,409 of deferred Y2K costs recorded as a regulatory asset in its deferred accouot and that the 
Company should be permitted to =ver these deferred Y2K costs by amortizing this regulatory asset 
over a period of three years beginning with the effective date of the rates approved herein. Witness 
Schiefer testified that this method of recovery is consistent with a previous order of the Commission 
in a Public Service Company of North Carolina, Inc. case. The Stipulating Parties have also agreed 
that as of November I, 2000, the Company will have $3,808,398 of deferred environmental 
remediation costs recorded as a regulatory asset in a deferred account and that the Company should 
be pennitted to recover these deferred environmental remediation costs by amortizing this regulatory 
asset over a period of three years beginning with the effective date of the rates approved herein. No 
party opposed the recovery of the deferred Y2K and environmental remediation costs in the manner 
agreed. The Commission concludes that the recovery of these deferred Y2K costs and environmental 
remediation costs in the manner set forth in the Stipulation is fair and reasonable and should be 
approved. 

EVIDENCE IN SUPPORT OF FINDING AND CONCLUSION21 

Witnesses Schiefer and Fleenor testified to the various changes in the Company's tariffs and 
service regulations. In general, they testified that these changes were necessary and appropriate to 
reflect the new rates and rate design approved in this Order and to reflect changes in market and 
regulatory conditions. The parties agreed in the Stipulation that such changes are appropriate, and 
no party objected to these changes. The Commission has carefully reviewed these changes and 
concludes that they are fair and reasonable and should be approved. 
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EVIDENCE IN SUPPORT OF FINDING AND CONCLUSION 22 

For the reasons set forth in the foregoing paragraphs, the Commission concludes that the 
Stipulation prOvides a just and reasonable resolution of all the issues in this case; will allow the 
Company a reasonable opportunity to earn a .fair return, and provides just and reasonable rates to all 
customer classes. The Commission finds and concludes that all of the provisions of the Stipulation, 
taken together, are fair and reasonable under the circumstances of this proceeding and should be 
approved. 

IT IS, THEREFORE, ORDERED as follows: 

I. That Piedmont is hereby authorired to adjust its rates and charges in accordance with 
the Stipulation (as such rates may be adjusted for any changes in the benchmark cost of gas prior to 
the effective date of the revised rates) effective for service rendered on and after November 1, 2000, 
and the Stipulation is approved. The Stipulation provides for an increase in annual revenues of 
$6,000,542. 

2. That Piedmont is authorized to implement the tariffs attached to the Stlpulation as 
Exhibit F effective November 1, 2000; provide,j, however, that any future changes in such tariffs shall 
be consistent with the provisions of paragraph 14 ofthe Stipulation. 

3. That Piedmont is autbOrized to implement the service regulations attached to the 
Stipulation as Exhibit G elfectlve November 1, 2000. 

4. That the two contracts filed with the Company's application are approved effective 
November I, 2000. 

5. That Piedmont shall file taiiffs and service regulatlons to comply with paragraph 1 
through 3 of this order within five (5) days.from the date of this order. 

6. That in the true-up of fixed gas costs for periods subsequent to October 31, 2000, in 
proceedings under Rule Rl-17(k), Piedmont shall use the fixed gas costs set forth in Exhibit B 
attached to this Order. 

7. That for periods subsequent to October 31, 2000, Piedmont shall use the "R" values 
and heat factors set forth in Exhibit C attached to this Order. · 

8. That from November 1, 2000, to the ellective date of the rates approved in Piedmont's 
next general rate case, any "net compensation" from the commodity sale of gas to Duke Power 
Company's power generatlon fucilities in Lincoln County, Carolina fewer & Light Company's power 
generation facilities in Rowan County, or from any other sj:,ecial contract with an electric utility 
company for the generation o_f electric power in Piedmont's North Carolina certificated service area, -
shall be subject to the 75%/25,% secondary market sharing n,echanism as approved by the 
Commission in Docket No. G-100, Sub 67. 
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9. That the Company be pennitted to recover its deferred Y2K costs and environmental 
remediation costs in the manner set for in this Order. 

10. That Piedmont shall.send the notice attached hereto as Exhibit D (which reflects the 
benchmark commodity gas cost approved on October 3,· 2000, in Docket G-91 Sub 437) to its 
customers as a-bill insert beginning with the billing cycle that includes the rate changes approved 
herein. 

ISSUED BY ORDER OF THE COMMISSION 
This the 5th day of October, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

•'"""" (For Exhibits A, B & C, please contact the Chief Clerk's Office.) 

State of North Carolina 
Utilities Commission 

Raleigh 

Docket No. G-9, Sub 428 

Before the North Carolina Utilities Commission 

In the Matter of 
Application of Piedmont Natural Gas 
Company, Inc., for a General Increase in its 
Rates and Charges, for Approval of Certain 
Changes and to Its Rate Schedules, 
Classifications and Practices and for Approval 
of Certain Negotiated Contracts 

) 
) 
) 
) 
) 
) 

EXHIBITD 

Public Notice 

Tbe North Carolina Utilities Commission issued an Order allowing Piedmont Natural Gas 
Company, Inc. (Piedmont), to increase its rates and charges by approximately $6 million annually, 
or 1.1% overalL effective November 1, 2000. 

Piedmont's application for a rate increase was filed with the Commission on March 31, 2000. 
In its application, Piedmont requested an increase of approximately $14.S million annually. The 
increase approved by the Commission was the result of a stipulation entered into between Piedmont 
and other parties to the proceeding, including the Public Staff of the North Carolina Utilities 
Commission. 

In its application, Piedmont stated that the rate increase was needed because it has been 
adding customers, making capital improvements in its utility properties aild obtaining new long-term 
capital from the sales of securities at unprecedented levels. The reasons cited by Piedmont in support 
of its request for a rate increase were to allow it to maintain its facilities and services in accordance 
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with the reasonable requirements of its customers, to compete in the Iharket for capital funds on fair 
and reasonable terms and to produce a fair profit for its stockholders. 

The Commission notes that the increase to specific classes of customers will vazy in order to 
have each customer class pay its fair share of the cost of providing service. 

A typical year-round residential customer's annual bill will increase approximately 3.8% based 
on 804 thenmf of gas usage. 

ISSUED BY.ORDER OF TIIB COMMISSION. 
This the2!!! dsy of October, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

DOCKET NO. G-9, SUB 436 

BEFORE TIIB NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application of Piedmont Natural Gas 
Company, Inc., for Annual Review of Gas 
Costs Pursuant to G.S. 62-133.4(c) and 
Commission Rule Rl-l 7(k)(6) 

) 
) 
) 
) 

ORDER ON ANNUAL 
REVIEW OF GAS COSTS 

HEARD: 

BEFORE: 

October 3, 2000, at 10:00 a.m., Commission Hearing Room, Dobbs Building, 430 
North Salisbury Street, Raleigh, North Carolina 

Commissioner Sam J. Ervin, IV, Presiding; Commissioner Judy Hunt; and 
CommissioiieI' J. Richard Conder 

APPEARANCES: 

For Piedmont Natural Gas Company, Inc.: 

James H. Jeffiies, Amos, Jeffiies & Robinson, L.L.P., Post Office Box 787, 
Greensboro, North Carolina 27402 

For the Public Staff: 

Kendrick C. F-.SS, Staff Attorney, Public Staff - North Carolina Utilities Commis
sion, Post Office Box 29520, Raleigh, North Carolina 27626-0520 
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BY TIIE COMMISSION: On August !, 2000, Piedmont Natural Gas Company; Inc. 
(Piedmont), filed the direct testimony and exlnoits of Thomas E. Skains, Senior Vice President
Marketing & Supply Services; the direct testimony and exhibits of Chuck W. Fleenor, Vice President 
- Gas Services; the direct testimony of Keith P. Maust, Director of Gas Supply and Market Sales; 
and the direct testimony and exhibits of Ann H. Boggs, Director of Gas Accounting, all relating to 
the annual review of Piedmont's gas costs pursuant to G.S. 62-133.4(c) and Commission Rule Rl-
17(k)(6). 

On August 7, 2000, the Commission issue.fan Order scheduling a public hearing for October 
3, 2000, setting dates for pre-filed testimony and intervention, and requiring public notice. 

On August 10, 2000, the Attorney General gave notice of intervention. 

On September 5, 2000, the Carolina Utility Customers Association, Inc. (CUCA), filed a 
Petition to Intervene, and on September 19, 2000, the Commission issued an order granting the 
petition. 

On September 18, 2000, the Public Staff filed the testimony of Julie G. Perry, Staff 
Accountant, Accounting Division of the Public Staff; and Jeffrey L. Davis, Utilities Engineer, Natural 
Gas Division of the Public Staff. 

On October 3, 2000, the matter came on for hearing as scheduled. Presiding Commissioner 
Ervin was present at the hearing. and the parties agreed that Commissioners Hunt and Conde~ could 
participate in the decision in this matter based upon the record and without attending the hearing. 
Pursuant to agreement of all parties of record, the prefiled testimonies of the witnesses for Piedmont 
and for the Public Staff were introduced into evidence and the parties waived cross-examination. 

Based upon the evidence adduced at the hearing and the record as a whole, the Commission 
makes the following: 

FINDJNGS OF FACT 

I. Piedmont is a public utility as defined in Chapter 62 of the North Carolina General 
Statutes. 

2. Piedmont is engaged primarily in the business oftrarisporting, distributing and selling 
natural gas to customers in North Carolina, South Carolina, and Tennessee. 

3. Piedmont has filed with the Commission and submitted to the Public Staff all of the 
information required byG.S. 62-133.4(c) and CommissionRuleRl-17(k) and has complied with the 
procedural requirements of such statute and Rule. 

4. The review period in this proceeding is the twelve months ended May 31, 2000. 
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5. During the review period, Piedmont incurred gas costs of $228;169,257; received 
$244,616,223 of this amount through rates, and credited the difference to the appropriate deferred 
accounts. 

6. At May 31, 2000, Piedmont had a credit balance of $9,474,763 in its deferred 
accounts consisting of a credit balance of $6,607,679 in the commodity, or Sales Only Deferred 
Account and a credit balance of $2,867,084 in the demand or All Custoqiers Deferred Account. 

7. During the review period, Piedmont realized net compensation of$9,316,878 from 
secondary market transactions. In accordance with the Commission's orders in Docket Nos. G-100, 
Subs 63 and 67 and Docket No. CM, Sub 317, $6,987,659 of the net compensation was treated as 
a reduction in gas costs for the benefit of Piedmont's customers. 

8. Piedmont properJy·accounted for its gas costs during the review period. 

9. Piedmont has transportation and storage contracts with interstate pipelines which 
provide for the transportation of gas to Piedmont's ·system and long ,term supply _contracts with 
producers, marketers and other suppliers., 

10. Piedmotit has adopted a "best cost'' gas.purchasing poltcy consisting of.five main 
components - the price of gas, the security of the gas.supply, the flexibility of the gas supply, gas 
deliverability, and supplier relations. · 

11. .Piedmont"s gas purchasing policies and .practices during the review period were 
prudent and, as a result, its gas costs during .the review period weie prudently incurred. 

12. Piedmont should be-pem'rltt_ed to recover 100% of its prudently incurred gas costs. 

13. · Piedmont's SOMce agreement with Pine Needle LNG Company, I.LC (Pine Needle) 
is prudent. 

14. Piedmont proposed to refund the net credit balance in its All Customers Deferred 
Accounts based on_ the fixed gas costs appo.rtionment percentages for each rate schedule as set forth 
in the Commission's order in Docket No. G-9, Sub 382. 

15. Piedmont proposed to refund the May 31, 2000 balance in its All Customers Deferred 
Account by implementing the decrements for each rate schedule as shown on Company witness 
Boggs' Schedule 11 to Exlnoit AHB-1 beginning with the first billing cycle of the month that follows 
the date:ofthis order. 

16. · Piedmont proposed to refund the May 31, 2000 balance in its Sales Customers Only 
Deferred Account by implementing an, across-the-board decrement of $0.1180 per dekatherm (dt) 
to its sales rates effective with the first billing cYcle of the month that immediately follows the date 
of this order. 
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 1-2 

The evidence supporting these findings is contained in the official files and records of the 
Commission and the testimony of Piedmont witness Maust. These :findings are essentially 
informational, procedural or jurisdictional in nature and are based on evidence uncontested by any 
of the parties. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 3-4 

The evidence supporting these findings is contained in the testimony of Piedmont witness 
Boggs and Public Staff witness Perry. 

G.S. 62-133.4 requires that each natural gas utility submit to the Commission infonnation and 
data for an historical twelve-month test' period c~,nceming its actual ·cost of gas, volumes of 
purchased gas,.sales volumes, negotiated sales volumes, and transportation volumes. In addition, 
Commission Rule Rl-17(k)(6)(c) requires the filing of infonnation and data showing weather
normalized sales volumes, workpapers, and direct testimony and exhibits supporting the information. 

Witness Boggs testified that Piedmont filed with the Commission and submitted to the Public 
Staff throughout the review period complete monthly accounting of the computations required by 
Commission Rule RI-I 7(k)(6)(c). Witness Perry confirmed that the Public Staff had reviewed the 
filings and that they complied with the Rules. 

The Commission therefore concludes that Piedmont has complied with all of the procedural 
requirements of G.S. 62-133.4(c) and Commission Rule Rl-17(k) for the review period. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. S - 8 

Toe evidence supporting these findings is contained in the testimony of Piedmont witnesses 
Maust and Boggs and Public Staff witnesses Perry and Davis. 

In her profiled testimony witness Boggs testified that, as of May 31, 2000, Piedmont had a 
credit balance of $9,474,763 in its deferred account. The credit balance.consisted of a credit balance 
of $6,607,679 in the Sales Only Deferred Account and a credit balance of $2,867,084 in the Ali 
Customers Deferred Account. Public Staff witness Perry testified that Piedmont bad properly 
accounted for its gas costs during the review period. 

Witness Maust testified that Piedmont achieved net compensation of $9,316,878 from 
secondary market transactions and that $6,987,659 of this net compensation was treated as a 
reduction in gas costs for the benefit of Piedmont's customers in accordance with procedures 
established in Docket No. G-100, Sub 63 and Docket No. G-100, Sub 67. No party offered aoy 
evidence to show that Piedmont did not record its gas costs in compliance with the previously 
approved procedures and, therefore, the Commission finds and concludes that Piedmont has properly 
accounted for these transactions. 
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Based on the fotegoing, the monthly filings by Piedmont pursuant to Commission Rule Rl-
17(k}(S)(c), and the findings of fact set forth above, the Commission concludes that Piedmont 
properly accounted for its gas costs during the review period and that the deferred account balances 
as reported are correct. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 9 - 12 · 

The·evidence·supporting these findings is contained in the testimony ofPiedni.ont witness 
Maust and Public Staff witness Davis. ···,Y···,,,. · ··. ·:... · 

Witness Maust testified that Piedmont's gas purchasing policy is best described as a "best 
cost" policy. This policy consists of five main components: price of gas; security of gas supply; 
flexibility of gas supply; gas deliverability; and supplier relations. Witness Maust stated that all of 
these comporients are interrelated and-that Piedmont considers and weighs each of these five factors 
in establishing its entire supply portfolio. 

Wrtness Maust further testified that Piedmont purchases gas supplies under a diverse portfolio 
of contractual arrangements through the spot market and throU:gh l6ng-tenn contracts. Spot gas is 
purchased under a contract-vvith a tenn of one month or less while long-term gas is purchased under 
a contract ranging in term from one year (or less) to terms extending through October, 2004. Spot 
gas contracts provide for little or no supply security because they are interruptible and short-term in 
nature. Long term firm• supplies are uSUally more expensive; however, firm supplies are the most 
reliable and secure source of gas. Some of these firm contracts are for winter service only and some 
provide for 365 day service. 

Witness Maust described how the interrelationship of the five factors affects Piedmont's 
<;onstruction of its gas supply portfolio under its "best cost" policy. The ·long term contracts, 
supplemented by long-term peaking services and storage, generaily are aligned with the firm market; 
the short tenn spot gas generally serves the interruptible market. In order to weigh and consider the 
five factors, Piedmont must be kept informed about all aspects of the natural gas industry. Piedmont 
therefore stays abreast of current issues by intervening in all major proceedings affecting pipeline 
suppliers, attending conferences, and ~bscribing to industty literature. 

Witness Maust stated that Piedmont's greatest obstacle in applying its "best cost" policy is 
in dealing with future uncertainties in a dynamic national and regional energy market. Future derriand 
for gas is affected by economic conditions, weather patterns, Iegulatory policies, and industty 
restructuring in the energy markets. Future availability and pricing,ofg~ supplies is affected by 
overall demand,.domestic oil and gas exploration and developmeilt, pipeline expansion projects, and 
regulatory policies and approvals. Witness Maust further stated that Piedmont did not make any 
changes in its "best cost" gas purchasing policies or practices during the year. 

Finally, witness Maust testified that Piedmont had taken a number of steps to manage its gas 
costs, consistent vvith its «best cost" policy. Piedmont has participated in matters before the Federal 
Energy Regulatory Commission (FERC) and other regulatory agencies, actively renegotiated and 
restructured eligible supply and capacity contracts in order to take advantage of market opportunities, 
utilized the flexibility available within its supply and capacity contracts to purchase and dispatch gas 
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and to release capacity in the most cost effective manner, ''.locked in" gas.prices for periods of time 
to maintain its competitive position in specific markets.and provided transportation services to large 
volume customers in Order to maintain system throughput and reduce average unit costs, actively 
promoted growth from "year around" markets in order to improve Piedmont's load factor and reduce 
average unit costs, and continued an internal review committee to receive input and direction on its 
gas supply performance and planning activities, 

Witness Davis testified that he had reviewed Piedmont's gas supply contracts to determine 
how the commodity and variable costs' were·detetmined. He then reviewed the fixed gas cost fees 
that were charged during the review period. In addition, witness Davis stated that he reviewed 
information related to (1) design day estimates and requirements, (2) forecasted load duration curves, 
(3) forecasted gas supply needs, (4) projections of capacity additions and supply changes, (5) 
customer load profile changes, and (6) potential capacity and storage opportunities. Witness Davis 
stated that, in the Public Staff's opinion, Piedmont's gas costs were prudently incurred. 

Piedmont used a 11reserve margin" of 43,221 dt per day in estimating its capacity needs. 
Witness Davis testified that other gas utilities do not use a reserve margin, ·but use a design day 
criterion ofSS Heating Degree Day~ (HDD). Witness Davis stated that Pie~mont uses a "relatively 
low" design day of53 HOD, He added that that design day criterion, along with the 43,221 dt per 
day reserve margin, is " ... the approximate equivalent of using 55 HOD for planning purposes11 and 
that baSing design day calculations on 55- HDD is 11 

••• well within design tolerances and is an 
acceptable approach." Furthermore, witness Davis testified that the Public Staff will continue to 
review the use of a· reserve margin to supplement the Company's design day criteria in subsequent 
annual gas cost review proceedings. 

Based on the foregoing, the Commission concludes that Piedmont's gas purchasing policies 
.and practice_s during the review period were prudent and that its gas costs during the review period 
were reasonably and prudently incurred and should be recovered. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO, 13 

The evidence supporting this finding is contained in the testimony of Piedmont witnesses 
Skains and Fleenor, 

By Order dated December 21, 1999, in Docket No. G-9, Sub 427, the Commission required 
Piedmont's fili11g in ,this proceeding to include infonnation addressing why Piedmont's service 
agreement with Pine Needle is prudent. In response tO the requirement, Piedmont filed the testimony 
and exhibits of witnesses Skains and Fleenor. 

Witness Fleenor testified that Piedmont's growth in £inn requirements necessitates that it 
increase design day deliverability by approximately 40,000 dt per day per year. He testified that 
Piedmont contracted for 200,000 dt per day of IO day Pine Needle LNG withdrawal deliverability 
to meet the long tertn peaking requirements of Piedmont's customers and to best match Piedmont's 
load profile with complementary supply services. 
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Witness· Skains testjfied that Piedmont. considered numerous alternative interstate ·pipeline 
capacity projects prior to making the decision to subscribe to Pine Needle· service. He sponsored an 
exhibit showing Piedmont's analysis of the various alternatives and testified that the estimated annual 
savings to Piedmont from selecting Pine Needle service over the alternatives ranged from $2 million 
to $47 million. Mr. Skains also testified as to various operatio~al and supply security factors that 
caused Piedmont to select Pine Needle ·service. 

No evidence was introduced by any party .to suggest that Piedmont's decision to purchase 
Pine Needle service was not pru~ent. 

• Based on the foregoing; the Cormµission concludes that Piedmont's service agreement with 
Pine Needle is prudent. 

Piedmont decided to participate in Pine Needle, ao interstate project regulated by the FERC, 
~ both a customer and an equity owner. The Commission notes" that Piedmont witness Maust 
testifi~d that, in order to.manage its gas.costs consistent with its 11best cost" policy, nPiedm6nt has 
actively participated in proceedings before the FERC ... that could reasonably be expected to affect 
Piedmont's. rates and services. 0 The Cornn:uiision ericourages Piedmont to continue to act in 
accordance with this policy and intends to scrutinize Piedmont's performance in such matters carefully 
in Piedmont's next annual gas cost review. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 14-16 

The evidence supporting these findings is contained in the testimony of Piedmont witness 
Boggs and Public Staff witness Davis. 

Witness Boggs testified that Piedmont proposes to ~hange its fates as shown°on·Schedule 11 
to Exhib~ AHB-1. Witness Boggs computed rate decrements for.all ofits rate schedules to refund 
the $2.867,084 credit balance in the All Customers Deferred Account. Witness Boggs computed a 
rate decrement of $0.1180/dt for its sales rates to refund the $6,607,679 credit balaoce in the Sales 
Only Deferred Account. Public Staff witness.Oavis testified thst he agreed with Piedmont's proposed 
rate changes. 

The Commission finds that the rates proposed by Piedmont are appropriate aod should be 
implemented.on the first billing cycle of the month following the date of this order. 

IT JS, THEREFORE, ORDERED as follows: 

1. That Piedmont's accounting for gas costs during the twelve months ended May 31, 
2000, is approved; 

2. That Piedmont is authorized to recover 100% of its gas costs incurred during the 
twelve months ended May 31, 2000; 
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3. That Piedmont shall implement the temporary decrements, as shown on Schedule 11 
to Exhibit AHB-1, to refund the credit balance related to the All Customers Deferred Account 
beginning with the first billing cycle of the month immediately following the date of this order; 

4. That Piedmont shall implement a temporary decrement of $0.1180/dt to refund the 
credit balance related to the Sales Only Deferred Account beginning with the first billing cycle of the 
month immediately following the date of this order; 

5. That the existing inctements' to all customers approved in the last annual review 
proceeding shall be discontinued; and 

6. That Piedmont shall give notice to,all of its customers of the changes in rates approved 
in this order by appropriate bill inserts beginning with the first billing cycle that includes the changes 
in rates approved herein. 

ISSUED BY ORDER OF TIIE COMMISSION 
This the 22nd day ofNovember 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

DOCKET NO. G-5,.SUB 379 

BEFORE TIIE.NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application for Permanent Approval 
of Revisions to Rider D and Rate 
Schedule Nos. 145 and 150, and for 
Partial Waiver ofRule Rl-17(k), if 
Necessary 

) 
) 
) 
) 
) 

ORDER APPROVING TARIFFS 

HEARD: Wednesday, March 1, 2000, at 9:30 am., Commission Hearing Room, Dobbs 
Building, 430 North Salisbury Street, Raleigh, North Carolina 

BEFORE: Commissioner Wrllisrn R. Pittman, Presiding, Chairman Jo Anne Sanford, 
Commissioners Ralph Hunt, J. Richard Conder, and Robert V. Owens, Jr. 

APPEARANCES: 

For Public Service Company of North .Carolina, Inc.: 

I. Paul Douglas, Public Service Company of North Carolina, Inc., Post Office Box 
1398, Gastonia, North Carolina 28053 
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Mary L~e Grigg, Kilpatrick Stockton, Suite 400, 3737 Glenwood Avenue, Raleigh, 
North Carolina 27612 

For the Using and Consuming Public: 

Antoinette R Wike, Chief Counse~ Public Staff - North Carolina Utilities 
Commission, Post Office Box 29520, Raleigh, North Carolina 27626-0520 

Margaret A Force, Assistant Attorney Gener~ North Carolina Department of 
Justice, P. 0. Box 629, Raleigh, North Carolina 2~602 

BY TIIE COMMISSION: On September 30, 1997, Public Service Company of North 
Carolina, Inc. (PSNC), filed an application seeking (i) to revise its Rider D to bifurcate the 
determination of its commodity cost of gas with separate commodity costs to be determined for 
residential and small commercial customers and for large-volume customers, (u') to convert its Rate 
Schedule Nos. 145 and 150 from sales rate schedules to large-volume rate schedules under which 
sales will be made at the prices calculated under revised Rider D, and (iii) to conform other tariffs 
(Sheet Nos. JOO and IOI) to the furegoing amendments. PSNC also requested a waiver of Rule Rl-
17(k). ifnecessaxy, to implement these chao'ges. The proposed revisions bifurcate the determination 
of PSNC's commodity cost of gas so that the commodity cost for PSNC's residential and small 
general service Ct:Istomers are based on a benchmark derived from long-term projections of gas prices, 
with undercollections and overcollections being recorded in a deferred account, and the commodity 
cost for PSNC's large-volume customers, Which have access to competitively priced natural gas · 
supplies and related services through the uSe of PSNC's transportation services under its Rate 
Schedules 175 and 180, are calculated monthly on the basis ofreported market prices with no 
increments or decrements for undercollections or'overcollections. The Commission approved the 
application on a two-year trial basis by its Order Approving Rider D and Rste Schedules 145 and 150 
issued on November 6, 1997. 

In PSNC's 1998 general rate case, Docket No. G-5, Sub 386, the Commission rejected 
arguments that this mechanism should be changed, stating in its October 30, 1998 Order Granting 
Partial Rste Increase as follows: 

Furthermore, the Commission notes that in November 1997, in Docket No. 
G-5, Sub 379, the Commission approved the mechanism for calculating the 
commodity cost of gas for these rate schedules on an experimental basis for two 
years. The mechanism has been in effect for less than a year, aod PSNC has not yet 
submitt~ its first report under that program. The Commission is reluctant to change 
an experimental program that has been in effect only a short time and has not been 
shown to have an adverse impact on the coinpetitive market. 

88 N.C.U.C. 339, 389. On February 4, 2000, the North Carolina Supreme Court affirmed that order 
in State ex rel. Utilities Commission v. Carolina Utility Customers Association, Inc., No. l 70A99. 
The Supreme Court quoted with approval the Commission's finding that "PSNC's bifurcated 
benchmark, by which large commercial and industrial customers receive monthly market based rates, 
does not ~ect the use of the full-margin concept for transportation in this case. 11 51.ip opinion, at 36-
38. The Court held: 
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Although the Commission did not specifically address CUCA's argument that 
PSNC's rates double-charge sales customers for interstate transportation, the 
Commission did thoroughly review the record evidence supporting PSNC's bifurcated 
full-margin pricing method. The order reveals that the Commission relied upon the 
testimriny ofPSNC witness Barkley, · 

Public Staff witness Davis, and CUCA witness Schoenbeck for its findings of fact and 
conclusions oflaw. 

The Commission. ultimately concluded· that "the Public Staff's proposed 
transportation rates based on the full-margin concept are just and reasonable." We 
hoid that the record evidence, combined with the Commission's analysis of prior cases 
addressing the lawfulness of full-margin transportation rates, is more thai1 adequate 
to support the Commission's approval of PSNC's bifurcated full-margin pricing 
mechanism. 

In the interim, on October.12, 1999, PSNC requested that the revisions to Rider D and Rate 
Schedules 145. and 150 be made permanent. On October 26, 1999; the Carolina Utility Customers 

· Association, Inc. (CUCA), filed a complaint and a request for an evidentiary bearing. On November 
3, 1999, the Commission issued its Order Scheduling Hearing, setting PSNC's request to make the 
revisions pennanent for hearing and extencl;ing the trial period on an interim basis pending the issuance 
of a.final order. 

The Attorney General filed a notice of intervention, and Southeasteni Gas & Power, Inc. 
(Southeastern), filed a motion to intervene, which was granted. By Order Grail.ting Motion For 
Extension Of Time issued on January 20, 2000, the Chair extended the time for the filing of 
intervenor and rebuttal testimony and rescheduled the date of the hearing to March 1, 2000. CUCA 
subsequently pre-filed testimony ofKevin W. O'Donnell. 

The Chair issued an Order On Motions on February 10, 2000, ruling that "the Commission 
will not revisit the interrelationship between full-margin transportation rates and PSNC's bifurcated 
Rider D at the March 1 hearing in this docket. 11 The Order also struck portions of the prepared 
testimony of CUCA' s witness Kevin W.- O'Donnell and prohibited further discovery on full-margin 
transportation rates. The Commission, either by the Chair or Presiding Commissioner, issued other 
orders addressing tlie scope of the hearing and resolving discovery disputes; it is not necessary to 
summarize all of these. 

On February 28, 2000, Southeastern filed a petition of withdrawal, and on February 29, 2000, 
CUCA filed a withdrawal, both of which were granted at the hearing. The hearing was held as 
scheduled on March 1, 2000. Counsel for PSNC moved to strike the.pre-filed direct testimony of 
CUCA witness O'Donnell and the rebuttal testimony ofMr. Barkley. The Presiding Commissioner 
granted this motion. The Commission received the prefiled direct testimony and exhl"bit of PSNC 
witness Barkley. 
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Fmally, at the March I, 2000 hearing, the Public Staff moved that PSNC revise its deferred 
cost of gas accounting procedures to record any difference between the amount that PSNC collects 
in the commodity portion of its rates for sales under Rate Schedules, 145 and 150 and the cost of 
acquiring gas for those sales to the all-customers deferred account rather than the sales-only deferred 
account. PSNC stated that it did not oppose this motion and did not object to the proposed change. 
The motion was granted. 

Following the hearing, PSNC filed a proposed order, to which the Public Staff states it has 
no objection. The Attorney Generartilecl 'a ·statement taking no position. 

Upon a review of the entire record in this proceeding, the Commission makes the following: 

FINDINGS OF FACT 

I. By its application herein, PSNC seeks (i) to revise its Rider D to bifurcate the 
determination of its commodity cost of gas with separate commodity costs to be determined for 
residential and small commercial customers and large-volume customers (d) to convert its Rate 
Schedule Nos. 145 and 150 ftoiri sales rate schedules to large-volume rate· schedules under which 
sales will be made at the prices calculated under revised Rider D, and (iii) to conform other tariff 
sheets (Sheet Nos. 100 and 101) to the foregoing amendments. 

2. The Commission approved this application on a two-year trial basis by its Order 
Approving Rider D and Rate Schedules 145 and 150 issued on November 6, 1997. 

3. The bifurcated commodity rate mechanism prevents an unfuir shifting of costs to heat-
sensitive customers and should be approved on a permanent basis. 

4. The proposed tariffi, should be modified to record any difference between the amount 
that PSNC collects in the commodity portion ofits rates for sales under Rate Schedules 145 and· 150 
and the cost of acquiring gas for those sales to the all-customers deferred account rather than the 
sates-only deferred account. 

DISCUSSION OF EVIDENCE AND CONCLUSIONS OF LAW 

Witness Barkley testified that PSNC's bifurcated commodity rate mechanism prevents an 
unfair shifting of costs to PSNCs heat-sensitive customers (mostly, residential and small commercial 
customers) and promotes further development of a competitive marlret for its large-volume customers 
who can purchase sales service under Rate Schedules 145 and 150 or negotiate sales rates under Rate 
Schedule 160. He provided three reasons for PSNC's position First, large-volume customers can 
purchase gas supplies at market prices from suppliers other than PSNC and have PSNC transport the 
gas to their facilities. Second, PSNC's heat-sensitive customers, who-do nOt have the same options 
for obtaining gas supplies as PSNC's large-volume customers, are disadvantaged· when the large
volume customers switch to sates service when PSNC's benchmark cost of gas is lower than.the 
prevailing market price for gas and then switch back to transportation service when PSNC increases 
its benchmark cost of gas to attempt to match market prices or implements an increment to recover 
any unrecovered gas costs. Baikley testified that the undercollection during the winter heating season 
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immediately preceding the implementation of the bifurcated commodity rate mechanism (1996-1997) 
was approximately $4.2 million. During the March to July, 1999 period, if PSNC's bifurcated 
commodity rate· mechanism had not been in effect, the undercollection would have ~e~ 
approximately $7 .1 million. Third, marketers that currently provide gas supplies and transportation 
services to PSNC's large-volume customers are unable to operate on PSNC's system when PSNC 
sells gas to large-volume customers at rates that are lower than the prices at which these marketers 
can deliver gas to PSNC's large-yolume customers. 

Witness Barkley described the operl:ltion of the bifurcated commodity rate mechanism as 
follows: 

The bifurcated commodity rate mechanism affects the manner in which PSNC 
detennines the monthly price for the commodity portion of the rate for natural gas 
salea made to large-quantity customers under Rate Schedule Numbers 145 and 150. 
As shown in PSNC's approved Rider D, the ''Monthly Commodity Gas Cost" charged 
to tQese customers is the sum of the Monthly Index Price, the 100% load factor 
equivalent of the maximum firm transportation {Ff) rate for a Zone·3 to Zone S 
movement on Transcontinental Gas Pipe Line Corporation (Transco), fue~ and Other 
Gas Supply Charges. 

The 1'Monthly Index Price" for a particular month is the sum of the NYMEX 
closing price for natural gas contracts for that month established on the third business 
day prior to the end of the prior month and $0.03 per dekatherm. The Zone 3 to 
Zone 5 rate is obtainable from Transco's tariff and reflects the cost of transporting gas 
from Transco"s natural gas pooling points located in Louisiana to North Carolina. 
Fuel is calculated in a manner consistent with Transco's tariff. The "Other Gas 
Supply Costs' are determined by dividing PSNC's total estimated reservation fees to 
be paid· under the firm supply contracts by the total estimated quantities to be 
purchased under these contracts. 

The Commission concludes that the bifurcated commodity rate mechanism prevents an unfair 
shifting of costs to heat-sensitive customers and that it should be approved on a permanent basis. 
Prior to the trial approval of the bifurcated commodity rate mechanism, PSNC's large-volume 
customers frequently switched from transportation service to sales service when the monthly market 
price of natural gas escalated above PSNC's benchmark. When PSNC's benchmark increased above 
the monthly market price of natural gas, these customers then switched from sales service to 
transportation service. This switch generated a shortfall in PSNC's collections of the costs of 
purchasing gas for all of its rustomers because PSNC was required to purchase additional quantities 
of gas at prices greater than its benchmark price to ensure service to its large-volume customers as 
well as its residential and small commercial customers. Then, when market prices moderated and fell 
below PSNC's benchmark. the large-volume customers switched back to PSNC's transportation 
service, forcing PSNC to recover the resulting shortage from its residential and small general service 
customers. The impact of this switching was significant. For example, during the winter of 1996-
1997, the winter prior to the approval of the revised mechanism, large-volume customers switched 
from transportation service to sales service when market prices climbed abovePSNC"s benchmark 
and increased PSNC's under-recoveiy ofits gas costs by approximately $4 million. This amount was 
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added to the balaru:e owed PSNC in its deferred cost of gas account for sales-only customers and was 
later recovered primarily from PSNC's residential and small general service customers, not its large
volume customers. 

The bifurcated commodity rate mechanism has been effective in reducing the balances in the 
sales only deferred account owed to PSNC. For PSNC's annual gas cost prudence reviews held 
during in 1998 and 1999, which cover portions of the two-year experimental period, PSNC's balances 
in its deferred cost of gas account for sales customers.at March 31 of each year were less than $2 
million. The March 31 balances in-this deferred account in the two gas cost reviews prior to the 
approval of this experimental mechanism, those held in 1996 and 1997, respectively, were 
$12,205,483 and $15,713,980 owed to PSNC by its sales rate customers. · 

This mechanism, however, will be modified as requested by the Public Staff to record any 
difference between the amount tbat PSNC collects in the commodity portion of its rates for sales 
under Rate Schedules 145 and 150 and the cost of acquiring gas for those sales to the all-customers 
deferred account rather than the sales-only deferred account. 

IT IS, THEREFORE, ORDERED as follows: 

I. That PSNC's September 30, 1997 applicatlon to amend its Rider D and Rate 
Schedules 145 and 150, and other related tariffs to conforro to those amendments, as amended by its 
October 12, 1999 request that these amendments and conforming changes be made effective on a 
permanent basis, is hereby approved, and these amendments and conforming changes are made 
permanent, subject to modification to credit any difference to the all-customers deferred account 
rather than the sales•only deferred account; 

2. That the requirements of Rule RI-I 7(k) are waived to the extent necessary to 
implement these amendments and confonning changes; and 

3. That PSNC shall file revised tariff sheets to implement this Order within fifteen (15) 
days of this date. 

ISSUED BY ORDER OF TIIE COMMISSION, 
This the 6th day of April, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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DOCKET NO. G-5, SUB 414 

BEFORE TIIE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application of Public Service Company ofNorth ) 
Carolina, Inc., for Annual Review of Gas Costs ) ORDER ON ANNUAL 

REVIEW OF GAS COSTS Pursuant to G.S. 62-133.4(c) and.Commission ) 
RuleRl-17(k)(6) '. .......... ) 

HEARD: 

BEFORE: 

APPEARANCES: 

Tuesday, August 9, 2000, at 10:00 a.m., in the Commission Hearing Room, 
Dobbs Building, 430 North Salisbury Street, Raleigh, North Carolina 

Commissioner William R Pittman. Presiding, and Commissioners Ralph A 
Hunt and J. Richard Conder 

For Public Service Company ofNorth Carolina, Inc.: 

Allyson K. Duncan, Kilpatrick Stockton LLP, 3737 Glenwood Avenue, 
Raleigh, North Carolina.27612 

For the Using and Consuming Public: 

Gisele L .. Rankin, Staff Attorney, Public Staff - North Carolina Utilities 
Commission, 4326 Mail Service Center, Raleigh, North Carolina 27699-4326 

For the Attorney General: 

Margaret A. Force, Assistant Attorney General, North Carolina Department 
of Justice, Post Office Box 629, Raleigh, NC 27602 

For Carolina Utility Customers Association, Inc.: 

Jaroes P .. West, West Law Offices, P .. C., Post Office Box 1568, Raleigh, North 
Carolina 27602 · 

BY TIIE COMMISSION: On June I, 2000, Public Service Company of North Carolina, Inc.· 
(PSNC or Company), filed the direct testimooy and exlubits of William C. Wtlliams, General Manager 
- Interstate Gas 'Supply & Capacity, and Bruce P .. Barkley, Director • Rates and Regulatory 
Administration. in connection with the annual review of PSNC1s gas costs pursuant to G.S. 
62-133.4(c) and Commission Rule Rl-17(k)(6). 

On June 12, 2000, the North Carolina Utilities Commission (the Commission) issued ao Order 
scheduling a hearing on August 9, setting other procedural deadlines, establishing discovery 
guidelines, and requiring public notice. 
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On June 6, 2000, the Attorney General filed Notice of Intervention. On July 12, 2000, the 
Carolina Utility Customers Association, inc. (CUCA), filed a ·petition to intervene, which the 
Commission granted on July 14. 

On July 27, 2000, the Public Staff filed the direct testimony ofJames G. Hoard, Supervisor 
of the Natural Gas Section in the Accounting Division, and Eugene H. Curtis, Jr., Director of the 
Natural Gas Division. 

PSNC witnesses Williams and Barkley and Public Staff witnesses Hoard and Curtis were the 
only witnesses to present testimony at the public hearing on August 9, 2000. 

Based on the testimony, schedules and exhibits, and the entire record in this proceeding, the 
~ommission makes the following: 

FINDINGS OFF ACT 

I. PSNC is a corporation duly organized and existing under the laws oft_he State of 
South Carolina, having its principal office and place of business in Gastonia, North Carolina. PSNC 
operates a natural gas pipeline system for the transportation, distributi~n, and sa).e of natural gas to 
approximately 360,000 winter-peak customers within a certificated service area consisting of all or 
parts of twenty-eight (28) counties in central and western North·Carolina,as designated in PSNC's 
-certificates of public convenience ,and necessity issued by this Commission. 

2. PSNC is engaged in providing natural gas utility service to the public and is a public 
utility, as defined in G.S. 62-3(23), subject to the jurisdiction of this Commission. 

3. PSNC has filed with the Commission, and submitted to the Public Staff;.ali of the 
information required by G.S. 62-133.4(c) and Commis~on Rule Rl-l 7(k), and has complied with the 
procedural requirements of such statute and· rule. · 

4. The review period for this proceeding is the twelve months ending March 31, 2000. 

5. As of March 31, 2000, PSNC had a balance of $2,198,378 owed to its customers in 
its Sales-Only·Deferred Account and a $2,337,856 balance recoverable from its customers in its 
All-Customers Deferred Account. · 

6. The Public Staff took no exceptiOns to PSNC's accounting for gas costs and 
recoveries during the review period. 

7. PS NC has properly accounted for its gas costs and collections from customers during 
the review period. 

8. PSNC's contract with Pine Needle LNG was reasonable and prudent in light ofthe 
circumstances that existed when the contract was entered, and the costs associated with the.co~tract 
during the review period were prudently incurred. · 
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9. PSNC has adopted a gas supply policy which it refers to as a "best cost supply 
strategy." This gas supply policy is based upon three primary criteria: supply security, operational 
flexibility, and cost of gas. 

10. PSNC has a portfolio of gas supply contracts which include long-tenn supply contracts 
with major producers, marketing companies, and interstate pipeline marketing affiliates. All of these 
contracts have provi~ons which ensure that the pricing remains market sensitive. 

11. PSNC,bas made Prud~nt gas p~~chasing decisions, and all of the gas costs incurred 
during this review period were prudently incurred. 

12. PSNC should be pennitted to recover 100 percent of its prudently incurred gas costs. 

13. Pnrsuant to PSNC's request, a rate decrement of$.006!4 per thenn will be established 
to refund the March 31, 2000 balance in the Sales-Only Deferred Account to PSNC's customers 
taking service under Rate Schedules 105, 110, 125, and 126. The amount owed to PSNC in the 
All-Customers Deferred Account will remain in that deferred account and will be considered part of 
the activity for PSNC's next review period. 

14. In the future, PSNC shall file with the Commission, within 30 days of execution, a 
redacted copy of all negotiat¢ sales contracts of more than one month but less than or equal to one 
year. Parties will then have an opportunity to challenge the contract in the next annual prudency 
review. Contracts of more than one year will be subject to Commission review prior to becoming 
effective. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. I AND 2 

These findings are essentially informationa1, procedura1, or jurisdictional in nature, and were 
not contested by any party. They are supported by information in the·Comrnission's public files and 
records aod the testimony, schedules and exhibits filed by the witnesses for PSNC and the Public 
Staff. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 3 AND 4 

The evidence for these findings of fact is contained in the testimony of PSNC witnesses 
Wdliarns and Barkley and Public Staff witnesses Curtis and Hoard, and the findings are based on G.S. 
62-133.4(c) and Commission Rule Rl-17(k)(6). 

The relevant statute, G.S. 62-133.4( c), requires PSNC to submitto the Commission specified 
infonnation and data for a historical 12-month test period, including its actual cost of gas, volumes 
of purchased gas, sales volumes, negotiated sales volumes, and transportation volumes. In addition, 
Commission Rule Rl-17(k)(6)( c) requires the filing of weather-normalized sales volume data, work 
papers, and direct testimony and exhibits supporting the information filed. 

Commission Rule Rl-17(k)(6) requires PSNC to submit to the Commission the required 
information.based on a _12-mont!t test period ending March 31. An examination of witness Barkley's 
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testimony confinns that PSNC has complied with the filing requirements ofG.S. 62-133.4(c) and 
Commission Rule Rl-17(k)(6). Witness Barkley further testified that PSNC filed' with the 
Commission, and submitted to the Public Stall; throughout the review period, complete monthly 
accounting of the computations required by Commission Rule Rl-17(k)(5)(c). Public Staff witness 
Hoard stated that PSNC has'properly accounted for its gas costs during the review period. The 
Public Staff has not taken issue with any of these filings, and they are found to be in conformity with 
the Rules. 

The Commission concludes.thafPSNC has complied with all of the procedural requirements 
ofG.S. 62-133.4(c) and Commission Rule Rl-17(k) for the 12-month review period ending March 
31,2000. . 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 5 TIIROUGH 7 

The evidence supporting these findings of fact is found in the testimony ofPSNC witness 
Barkley and Public Staff witness Hoard. 

PSNC witness Barldey testified that the balance in PSNC's Sales-Only Deferred Account as 
of March 31, 2000, was $2,198,378 owed to PSNC's customers taking service under Rate Schedules 
105, lI0, 125, and 126. He summarized the activity in the Sales-OnlyDeferred Account during the 
twelve months ending March 31, ;.ooo, as follows: 

Beginning balance, April 1; 1999 
Commodity cost overcollections. 

· Negotiated margin losses 
G-5, Sub 402 decrement 

· Accrued interest 
Ending balance, March 31, 2000 

$(1,862,331) 
(4,421,653) 
2,793,893 
1,269,789 

21924 
$(2 198 378\ 

The balance in the All-Customers Deferred Acccunt as ofMarch 31, 2000, was $2,337,856 
owed from customers to PSNC. Mr. Barkley summarized the activity in the All-Customers Deferred 
Account for the twelve months ending March 31, 2000, as follows: 

Beginning balance, April 1, 1999 
Demand· cost undercollectiollS 
True-up of unaccounted-for and company-use gas 
Buy/sell credits 
Capacity release credits 
Other secoildaiy market transaction credits 
Rider F activity 
Cardinal·pipeline treatment per G-5, Sub 386 
Accrued interest 
Ending balance, March 31, 2000 
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$4,667,210 
330,862 

(372,078) 
(901,042) 

(1,422,677) 
(2,642,067) 

68,984 
1,533,420 
1075244 

$2 337 856 
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Witness Hoard testified that the Public Staff had examined PSNC's accounting for gas costs 
during the review period ending March 31, 2000, and concluded that PSNC had properly accounted 
for its gas costs during.this review period. 

Based upon the .testimony, exhibits, and schedules of the witnesses, the monthly filings by 
PSNC as required by Commission Rule RI-I 7(k)(5)(c), and the findings of fact set forth above, the 
Commission concludes that PSNC has properly accounted for its gas costs during the review period. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 8 

The evidence for-this finding is contained in the testimony and exhibits of PSNC witness 
Wtlliarns. 

In the Commission's Order on Affiliated Contracts dated December 21, 1999, in Docket No. 
G--5, Sub 40_8, the Commission concluded that PSNC's June I, 2000 filing in its next annual gas cost 
prudency review should include testimony addressing why the contract with Pine Needle is prudeilt 
and should include a·discussion of the following issues: 

1. The need for the amount and type of capacity in the Pine Needle contract. including· 
detailed forecasts of load growth and an explanation of why new capacity, from Pine Needle or 
another source, was not phased in; 

2. Why needed capacity was obtained from only one source; 

3. What non-affiliate options were considered and why they were rejected, including 
comparisons of all costs of delivering gas to customers and comparisons of impacts on expansion of 
gas service to unserved areas, and an explanation of why Transco was chosen as a partner in Pine 
Needle; 

4. Whether existing non-affiliate sources of capacity were eliminated or allowed to expire 
to make room for the Pine Needle contract and, if so, a description and justification of the decision 
to cease using these other sources of capacity; and 

5. The effects of the Pine Needle contract on revenues from capacity release, including 
anticipated revenues from the resale of Pine Needle capacity and the-criteria fc,r release of Pine 
Needle capacity. · 

One of the stated purposes of witness Williams' testimony was to address issues concerning 
the Pine Needle LNG facility as requested by the Commission. With respect to the need for the 
amount and fype of capacity in the Pine Needle contract and an explanation of why_it was not phased 
in, Wtlliams testified that PSNC has experienced 5% to 6% growth per year in its core heat sensitive 
markets since the early 1990s. In response to the Commission's request for "detailed forecasts of 
load growth," Williams Exhibit 1 reflected a design day throughput forecast prepared in 1995 
showing the anticipated growth in peak day ·requirements, at that time, through the winter of 
2004-2005. Williams testified that in 1995, PSNC had a peak day capacity of 455,308 dt per day. 
Beginning in 1996, North Carolina Natural Gas Corporation (NCNG) infonmed PSNC that it would 
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no longer be able to provide 15,000 dt per day to PSNC as it had previously, because of the growth 
behind NCNG's system. Wtlliams testified that this situation led PSNC to seek peaking capacity 
because the 440,308 dt of capacity that remained after NCNG terntinated its contract fell far short 
of the projected 497,211 dt required for the 1999-2000 winter heating season. • 

The Pine Needle capacity was not phased in, first, because it is not economically feasible ·to 
build an ING peaking fucility in small increments. A,J Wtlliams elaborated in response to a question 
from Commissioner Pittman. there is not a sufficiently significant aniount of saviilgs to·be derived to 
justify building a tank with a capacity of one billion cubic feet (BCF) instead of a two BCF tank. 
Second, according to Williams Exhibit II, if PSNC had elected to purchase a smaller portion of Pine 
Needle, PSNCwould have put itself in the position of potentially needing to consider a significantly 
higher priced alternative for the remaining capacity it would ultimately need. That option would not 
be prudent on behalfofPSNC's customers. 

In response to the Commission"s inquiry as to why the needed capacity was obtained from 
only one source, Williams testified that the Pine Needle capacity was the most cost-effective source 
of peaking capacity available. Exhibit II to Wtlliams.testimony reflects the cost per dt advantage of 
the Pine.Needle Project over its alternatives. Williams Exhibit II details the various options that 
PSNC considered. including Transco, CNG, Columbia, Cove Point, and Tennessee. All of the 
options shown on Exhibit II were rejected because they were more expensive than the Pine Needle 
fucility. Mr. Williams testified that in addition to the cost-related fuctors, the aiternatives did not offer 
superior security or flexibility. 

Wtlliams went on to explain that due to its rapid growth, PSNC is continually evaluating and 
adding to its supply and capacity portfolio. Pine Needle is just one service in a diverse portfolio of 
services that ensures that PSNC acquires the most cost effective supplies available for its customers 
while maintaining the necessary supply security and flexibility to serve their needs. 

With respect to the Commission's questions regarding non-affiliate options and why Transco 
was chosen as a partner in Pine Needle, Wtlliams explained that no non-affiliated sources of capacity 
were eliminated or allowed to expire solely to "make room" for Pine Needle. However, services were 
eliminated or allowed to expire. Specifically, the peaking service provided by NCNG was 
discontinued and the incremental 251000 dt per day service with Cove Point LNG was eliminated 
because it was more expensive than Pine Needle. Transco was chosen as PSNC's partner in the Pine 
Needle project for several reasons. including the location ofits interstate pipeline and its ability and 
willicgness to construct and operate the facility and contnl,ute capital. In response to questions from 
Commissioner Pittman regarding Transco's role, Williams noted that Transco and Piedmont were the 
first parties involved in Pine Needle and that PSNC's participation came later. 

WLlliams testified that the selection.of Pine Needle versus other options would not affect 
PSNC's ability to expand service to previously unserved areas. PSNC would have proceeded to 
complete expansion projects to McDowell, Haywood, and Alexander Counties and to propose an 
additional project to provide service to Madison, Jackson, and Swain Counties regardless of the 
source of additional peaking capacity. To date, these expansions have not significantly affected 
PSNC's gas supply and capacity plans because of the relatively small volumes of gas consumed in 
these areas. 
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With respect to the Commission's question regarding the effect of the Pine Needle contract 
on revenues from capacity release, witness Williams testified that PSNC's latest projections show that 
the capacity PSNC has under contract with Pine Needle will not be fully required for peak day until 
the 2002-2003 winter period. Williams Exhibit II showed the currently available capacity and the 
anticipated needs for the next five winter heating seasons. For the next two heating seasons the 
amount of capacity from the Pine Needle facility that will be available for the secondary market, 
system balancing, and/or curtailment mitigation will decline annually. Al this time, it is difficult to 
predict. with any accuracy, the impact of the Pine Needle contract on capacity release revenues during 
that period. The determination Of' an ideal capacity position is dynamic. subject to uncertainties 
associated with market demand, supply availability and other regulatoiy forces. PSNC continually 
monitors its peak day position to ensure that neither a shortage nor an unreasonable surplus exists. 
Williams testified that a nominal long position is prudent as it provides a fall back in the event of a 
mechanical failure or disruption of any other firm supply source. 

In response to questions from the Attorney General, Williams testified that PSNC is active 
in the secondary market in recovering any costs associated with carrying surplus capacity as a result 
of the Pine Needle contract. In that regard, PSNC takes both a monthly and a seasonal approach 
based on historical usage. Williams testified.that going into the winter, PSNC would have looked at 
what would be available for the winter given historical patterns. PSNC would also be vigilant with 
respect to talcing advantage of monthly opportunities as well. Williams further testified that one of 
PSNC's strategies is to bundle its assets and outsource the management of the capacity to a 
non-affiliated marketer subject to PSNC's right to recall those assets or capacity if needed for its 
customers. 

The Commission finds no evidence in this docket that PSNC acted imprudently in becoming 
a customer of Pine Needle, an interstate project in which a PSNC affiliate holds an equity interest. 
Nevertheless, PSNC's involvement in this and the related Cardinal project raises concerns. The 
Commission notes that witness Williams testified, "PSNC has actively participated in matters before 
regulatory and governmental agencies whose actions could reasonably impact PSNC's rates and 
services ,to its customers." The Commission intends to scrutinize PSNC's performance in such 
matters carefully in PSNC's next annual prudency review. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 9 - 12 

The evidence supporting these findings offuct is found in the testimony ofPSNC witnesses 
Williams and Barkley and Public Staff witness Curtis. 

Williams testified that approximately 50% of PSNC's market is comprised of deliveries to 
industrial or large commercial customers which either purchase gas from PSNC or transport gas on 
PSNC's system. The majority of these customers have the capability to use fuels other than natural 
gas (e.g., distillate fuel oil, residual fuel oil, or propane) and will use their respective alternate fuels 
when they are priced below natural gas, The remainder of PSNC's sales are primarily to residential 
and small CO!M1ercial customers, and electricity represents the primary competition for this market 
segment. 
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Williams testified that the most appropriate description ofPSNC's gas supply policy would 
be a "best cost" supply strategy, which is based on three prim81)' criteria: supply security, operational 
flein"bility, and the cost of gas. The first and foremost criterion is security of gas supply. To maintain 
the necessacy supply security for PSNC's finn customers, PSNC has supply contracts with delivery 
guarantees and storage service contracts with deliverability rights that provide total.gas deliveries to 
PSNC to facilitate full use of PSNC's firm interstate pipeline and construction capacity. 

Williams testified that PSNC has executed long-term supply agreements and supplemental 
short-term supply .agreements with a variety of suppliers including producers~ interstate pipeline 
marketing affiliates, and independent marketers. By developing a diversified portfolio of capable 
long-term and 'short-term suppliers, PSNC believes it has increased the security of its gas supply. 
Potential snppliers are evaluated on a variety of factors including past perfonnance and gas delivery 
capability. 

Williams testified that the second ,primary criterion is maintaining the necessary operational 
flexibility in PSNC's gas supply portfolio. Operational flexibility is required because of the daily 
changes in PSNC's market requirements related to the unpredictable nature of the weather, the 
operating schedules ofPSNC's industrial customers; and their capacity to switch to ·an alternate fuel. 
While each ofits gas supply agreements has different purchase commitments and swing capabilities, 
PSNC's gas supply portfolio as a whole must be capable of handling the monthly, daily, and hourly 
changes in PSNC's market requirements. 

The third prirnary criterion is the cost of gas. Williams testified that PSNC is committed to 
acquiring the most cost effective supplies of natural gas available for its customers while maintaining 
the necessary security and flext"bility to serve their needs. 

Williams further testified that the greatest challenges confronting PSNC involve making 
decisions today which will affect PSNC and its customers for manyyears in light of future uncertainty 
associated with critical planning factors such as market demand and dynamics, supply availability, 
regulation, deregulation and legislation. These factors directly affect PSNC's business, and future 
changes are ahnost impoSSib!e to predict. PSNC expressed concern about making decisions regarding 
Iong-tenn gas purchases and pipeline and storage capacity acquisitions when future changes caused 
by the market, state and federal regulators, and legislators could alter what is required of an LDC. 

Transco remains PSNC's primary interstate pipeline transporter. Additionally, PSNC has a 
backbaul arrangement with Transco to redeliver gas from firm transportation and storage agreements 
with CNG Transmission Corporation (CNG) and Cohnnbia Gas Transmission Corporation (Columbia 
Gas). PSNC also has upstream firm transportation agreements with Texas Eastern Transmission 
Corporation, Tennessee Gas Pipeline Company, Texas Gas Transmission Corporation, and.Transco, 
which deliver gas into CNG for delivery to Transco for redelivery to PSNC via this backhaul 
transportation airangement. In addition, PSNC has a transportation agreement with Washington Gas 
light Company to move gas that PSNC will'receive from the Cove Point LNG facility in Maryland. 

With respect to the gas supplies used to support its firm transportation contracts, \Ytlliams 
testified that PSNC has developed a portfolio gas strategy which includes the execution oflong-term 
supply contracts that conform to PSNC's best cost supply strategy. PSNC currently has 
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approximately 235,000 dt per day under long-term contracts with six major producers and three 
interstate pipeline marketing affiliates. He.also testified that all of these contracts have provisions 
which ensure that the price stays market sensitive. Williams further stated that PSNC's gas snpply 
and capacity portfolio has the flexi'bility necessary to meet its market requirements in a secure and 
cost-effective manner. 

In addition, Williams testified that PSNC has undertaken the following activities to keep its 
gas costs as low as reasonably p9ssible. __ :s,yhlle accomplishing its stated policies and maintaining 
security of snpply and operational flexibility: · 

a. PSNC is actively participating in all matters before regulatory and governmental 
agencies whose actions could reasonably be-expected to impact PSNC's rates and services to its 
customers; 

b. PSNC has pursued and captured significant opportunities for capacity release and 
other secondmy market transactions; 

c. PSNC continues to work with its industrial customers to transport customer-owned 
gas; these transportation services pennit PSNC to compete with alternate fuels without having to 
neg·otiate the rates under its regular rate schedules; 

d. PSNC routinely communicates directly with customers, numerous supply sources and 
other industry participants, and actively researches and monitors the industry using a variety of 
sources, including industry trade periodicals; 

e. PSNC has frequent internal discussions among various senior level officers regarding 
gas supply policies and major purchasing decisions; 

f. PSNC renegotiated certain pricing terms in six of its long-term supply contracts to 
ensure that the prices accurately reflect market conditions; and 

g. PSNC continually evaluates various capacity and snpply options to ensnre that future 
peak day requirements will be met. 

Williams descn'bed PSNc°'s acquisition of additional interstate capacity and storage services 
during the test period. During the test period, PSNC' s 9~day firm storage service agreement with 
Columbia Gas increased to 35,335 dt per day in November 1999. Pine Needle LNG, which provides 
PSNC with a 10-day firm peaking service of approximately 100,000 dt per day, began in May 1999. 
PSNC's 10-daypeaking service with NCNG that provided 12,000 dt per day was discontinued, and 
PSNC reduced the 10-day peaking service provided by Cove Point LNG from 50,000 dt per day to 
25,000 di per day. PSNC also added a 60-day general storage service with CNG, providing 23,000 
dt per day, in April 1999. In October 2000 PSNC will terminate its 365-day service with Tennessee 
Gas Pipeline. PSNC's 365-day service with Texas Eastern Transmission Corporation expires in 
October 2002. 
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Witness Curtis, testifying for the Public Stal!; stated that he had reviewed PSNC's gas supply 
contracts to detennine how the commodity or variable costs were determined and then reviewed any 
fixed gas· cost fees thst might apply. Curtis also reviewed PSNC's responses to the Public Staff's data 
requests regarding PSNC's gas purchasiiig philosophies, customer requirements, and gas portfolio 
mixes. Curtis further testified that he considered other information __ received in respOnse to the Public 
Staff data requests concerning PSNC's future need~ including Q) aesign day estimates, (ii)forecasted 
load duration curv~ (w) forecasted gas supply need~ (iv) projection of capacity additions and supply 
changes, and .(v) customer load profile changes. Curtis stated that, based upon ·rus·review of this 
information, PSNC's gas costs were prudently ~curred during the review .period. 

Based upon the foregoing, the CommiSsion concludes that the gas costs incurred by PSNC 
during the twelve-month· review period end_ing March 31, 2000, were reasonable and prudently 
incurred. 

EVIDENCE AND CONCLUSIONS ·FOR FINDING OF FACT NO. 13 

The evidence for this fin~ng Of fact is·contained in the testitnony OfPSNC witness Barkley 
and Public Staff witness Curtis. 

Barkley testified that PSNC's balance in the Sales-Only Deferred Account as of March 31, 
2000, was $2,198;378 owed by PSNC, and the All-Costomers Deferred Account balance was 
$2,337,856 owed to PSNC. Barkley requested that the March 31, 2000, balance owed by PSNC in 
the Sales-Only Deferred Account be refunded by a decrement of $.00614 per thenn for customers 
taking service under Rate Schedules 105, 1,10, 125, and 126. He stated that the amount owed to 
PSNC in the All-CostomersDeferred Account should remain in that deferred account and be treated 
as activity during the next review period. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 14 

The evidence for this finding is found in the testimony ofPSNC witness Barkley and the 
Public Staff witnesses and in the post hearing-briefs of the parties. 

Counsel for CUCA cross-examined witness Barkley about agreements negotiated under 
PSNC's Purchased Gas Adjustment Procedures - Rider D (Rider D),to avoid the loss of customers 
to alternative fuels. Rider D states that "PSNC may negotiate with cori:unercial and industrial 
Customers on its sales and transportation rates to avoid loss of delivCries to these customers." PSNC 
negotiates under Rider D with industrial and commercial customers that have lower cost alternate 
fuels and the margin losses resulting from these negotiation~ ·are recovered .by PSNC through its 
deferred account. Such negotiations are reviewed by the Public Staff in the context of the annual gas 
cost prudence reviews. CUCA"s counsel specifically asked whether such agreements lasting Iriore 
than one month had been filed with the Commission. Witness Barkley testified that PSNC had 
entered into agreements longer than one month with two customers during the test period for its 1999 
annual review. Pursuant to CUCA's request and the Commission'siruling,_ three such contracts were 
filed as a late-filed exhibit following the close of the bearing. These three contracts were entered into 
during the test period for PSNC's prior annual.review (although one had a later effective date). All 
three were designed to compete with alternative fuel prices that are below PSNC's tariff rates. The 
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effective dates of the negotiated rates in these contracts are as follows: (1) October 1, 1999, through 
April 30, 2000 (six months of which were in the test period for the current annual review and one 
month in the next review period); (2) August 1, 1998, through July 31, 1999 (eight months of which 
were in the test period for the previous annual review and four months in the current review period); 
and (3) May 1, 1998, through April 30, 1999 (eleven months of which were in the test period for the 
previous amrual review and one month in the current review period). With respect to such contracts, 
witness Barkley testified that PSNC first determines whether it can purchase natural gas for less than 
the customer's price quote on its alternate fuel and then confirms whether the alternative fuel can be 
bought at the quoted price. If the customer's claim meets those two criteria. PSNC agrees to sell gas 
at a negotiated price. Barkley testified that negotiated sales to meet alternative fuel prices typically 
occur for a one-month term and are not memorialized in writing. On rar~ occasions, a _customer 
requests a longer commitment, based on a Ioriger term alternative fuel price commitment. That was 
the situation that gave rise to the three contracts filed as PSNC's late-filed exhibit. 

Public Staff witnesses testified that they had reviewed PSNC's negotiated rates, that the 
negotiated prices for each customer were reviewed to ensure that PSNC did not sell gas to any 
customer at a price belowPSNC's cost of gas or below the customer's alternative fuel price, and that 
the negotiated losses resulting from negotiated contracts were accounted for properly. 

In its post hearing brief: the Public Staff recognized that contracts for longer than one month 
produce a greater amount of negotiated losses for which recovery is likely to be sought and that 
greater regulatory oversight and scrutiny may be appropriate. PSNC and the Public Staff both note 
that it ·is important for the utility to respond to lower cost alternate fuels quickly and that a pre
approval requirement might not allow the utility to act quickly enough. They agree that, in the future, 
PSNC will file with the Commission, within 30 days of execution, a redacted copy of all negotiated 
sales contracts of more than one month but less than or equal to one year. Parties will then have an 
opportunity to challenge the contract in the next annual prudency review. Contracts of more than 
one year will be subject to Commission review prior to becoming effective. In its brie~ CUCA asked 
that, in addition to filing the contracts, PSNC be required to file an analysis of each such contract 
demonstrating how the benefits to ratepayers exceed the negotiated loss. 

The Commission concludes that the procedures agreed to by PSNC and the Public Staff shall 
be followed. The Commission will not require an analysis as proposed by CUCA; parties can use 
discovery to· get more information. 

IT IS, THEREFORE, ORDERED 

1. That PSNC's accounting for gas costs and recoveries during the twelve-month review 
period ending March 31, 2000, be, and the same hereby is, approved; 

2. That the gas costs incurred by PSNC during the twelve-month review period ending 
March 31, 2000, were reasonable and prudently incurred, and PSNC be, and hereby is, authorized 
to recover its gas costs as provided herein; 
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3. TbatPSNCiefund the$2,198,378 balance owed to customersinPSNC', Sales-Only 
Defem,d Account through a decrement of $.00614 per therm for customers taking service under Rate 
Schedules 105, 110, 125, and 126, ,s set forth above; and 

4. That PSNC give notice-.to all of its customers Of the Change in rates approved.ii\. this 
Order by appropriate bill messages in the fustbilling cycle following the date of this Order. 

q!Ql,'0101 

ISSUED BY ORDER OF THE COMMISSION. 
This the ....lfilh... day of0ao6~t'2bdo: '"'_-

NORTII CAROLINA UTILITIES COMMISSION 
Gail L. Mount, Deputy Clerk 
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DOCKET NO. PL-1, SUB 3 

BEFORE THE NORTII CAROLINA UTILITIES COMMISSION 

In the Matter of 
Exxon Pipeline Company ) 

) 
ORDER ON PETffiON TO 
ABANDON SERVICE 

BY THE COMMISSION: ,.On Api:ii!ii:ioo\J, ExxonMobil Pipeline Company (EMPCo) filed 
a petition to abandon service as a common carrier with respect to certain pipelines in New Hanover 
and Brunswick Counties. 

On August 29, 1972, the Commission granted EMPCo's predecessor Humble Pipe Line 
Company (Humble) a certificate of public convenience and necessity to construct and operate two 
pipelines transporting petroleum products as a common carrier from a site near Wilmington, North 
Carolina, to a plant owned by E.l. DuPont de Nemours and Company (DuPont) approximately 14 
miles away. One of the pipelines is a six-inch pipeline t:ramporting heavy fuel oil; the other is a four
inch pipeline carrying paraxylene, a petroleum derivative. The certificate was sought and granted 
because Humble anticipated leasin~ capacity on both pipelines to other industries in the area. 

That expectation never materialized. The six-inch pipeline was taken out of service at some 
point prior to 1992. In October of 1992, the Federal Energy Regulatory Commission (FERC) 
canceled the tariff on the pipeline. In February of 1997, Exxon Chemical Company (Exxon Chemical), 
to whom the pipeline had been transferred, leased it to North Carolina Natural Gas Corporation 
(NCNG). NCNG uses the pipeline to transport natural gas as a part ofits distnlnrtion system and 
pursuant to its regulatory authority. 

The four-inch pipeline, which was also transferred to Exxon Chemical, was leased to DuPont 
in January of 1994. The lease applies to the full capacity of the pipelines, and reflects DuPont's intent 
to use that leased capacity "as a private pipeline." 

EMPCo urges the Commission to find that, on these facts, it is authorized to abandon seIVice 
as of October 1, 1992, with respect to the six-inch pipeline, and as ofJanuary 1, 1994, with respect 
to the four-inch pipeline. EMPCo argues that in neither instance is it providing service to the public 
as a common carrier as of those dates. 

G.S. 62-118(a) provides that "[u]pon finding that public convenience and necessity are no 
longer served ... the Commission shall have power, after petition and notice, to authorize by order 
any public utility to abandon or reduce such service." There are no absolute or abstract rules 
governing the principle of public convenience and necessity. State ex rel Utilities Commission v. 
Southern Ry .. 254 N.C. 73, 118 S.E. 2d 21 (1961). The Commission must determine on the basis 
of the specific facts of each case whether the standard is met. Ultimately, the Commission must 
decide whether the utility has shown that the public no longer needs the service which the facilities 
were created to render. State ex rel Utilities Commission v. Haywood Electric Membership 
Corporation. 260 N.C. 59, 131 S.E.2d 865 (1963). 

The factual basis for the Commission's decision in this case is as follows: 

I. The utility obtained a certificate of public convenience and necessity to construct a six-
inch pipeline to transport heavy fuel oil and a four-inch pipeline to transport paraxylene with the 
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expectation of serviilg as a common carrier for industry in the Wtlmington area. It does not appear· 
that the pipeline ever served as such. 

1 

2. The six-inch pipeline Wl!S abandoned no later than 1992, when the Federal Energy 
Regulatory Commission (FERC) canceled its tariff. There is, therefore, no current possibility that 
the public can transport heavy fuel oil through the pipeline, and the utility asserts that it does not 
intend to do so in the future. 

3. · Although the six-inc~ j:,ipelin~ is now in service, it transports natural gas for a 
regulated local distribution company, North Carolina Natural Gas Corporation·(NCNG), pursuant 
to that company's franchise. The Co~ssion exercises its authority over the rates charged and 
services provided to the public by NCNG. · 

4. The full capacity of the four-inch pipeline transporting paraxylene has been leased to 
DuPont. The p~ies have demonstrated their expectation thilt the,relationship between them be 
governed by the terms of the contract rather than by Chapter 62 of the General Statutes. 

5. Further, with respect to the four-inch pipeline, paraxylene, like steam, is not a common 
utility function and traditiOnally has not been regulated-to the same degree as other services listed in 
G.S. 62-3(23). 

6. · The utility commits not to hold _itself out to offer tlie specified utility services to 
anyone else and to refuse to serve anyone else who might seek those services. 

Based . on the foregoing, and limited to the facts .as. stated;. the· Commission conclude~· that 
EMPCo has carried its burden with respect to Showing that it should be allowed to abandon service 
as common canier as of October 1, 1992, with respect to the six-inch pipeline, and as of January 1, 
1994, with respect to the four-inch pipelliie. There was no continuing public need for the service with 
respect to either pipeline as of those dates. 

IT IS, TIIBREFORE, ORDERED as follows: 

1. That EMPCo is allowed to abandon seryice with respect to the six-inch pip~e as of 
October l, 1992, and the four-inch pipeline as ofJanuary I, 1994, pursuant to G.S. 62-IIS(a); and 

2. That the Commission's de~isioiJ. in this docket establishes no precedent and that ~y 
future activities with respect to these pipelines will be analyzed on a case-by-case basis. 

ISSUED BY ORDER OF TIIB COMMISSION. 
This the. 9th day of May, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpe?, Chief Clerk 

Commissioner Sam J. Ervin, IV abstained from voting on this matter, and did not participate in this 
decision. · 
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TELECOMMUNICATIONS· ARBITRATION 

DOCKET NO. P-55, SUB 1.178 

BEFORE THE NORTII CAROLINA UTILITIES COMMISSION 

In the Matter of 
Petition of BellSouth Telecommunications, Inc. For 
Arbitration of Interconnection Agreemen~.~th Intennedia 
Communications, Inc. Pursuant to Section 252(b) -
of the Telecommunications Act of 1996 

) 
) 
) 
) 

RECOMMENDED 
ARBITRATION 
ORDER 

HEARD IN: Commission Hearing Room 2115, Dobbs Building, 430 North Salisbury Street, 
Raleigh, North Carolina, on February 23, 2000. 

BEFORE: Commissioner Sam J. Ervin, IV, Presiding, and Commissioners Wtlliam R. Pittman 
and Robett V. Owens, Jr. 

APPEARANCES: 

FORBELLSOUTH TELECOMMUNICATIONS, INC.: 

Edward L. Rankin, Ill, General Counsel • North Carolina, BellSouth 
Telecommunicationa, Inc., Post Office Box 30188, Charlotte, North Carolina 28230 

A. Langley Kitching,, General Attorney, BellSouth Telecommunications, Inc., 675 
West Peachtree Street, Suite 4300, Atlanta, Georgia 30375-00of 

FOR INTERMEDIA COMMUNICATIONS, INC.: 

Henry C. Campen, Jr. and Layth S. Elhassani, Parker, Poe, Adams & Bernstein, 
LL.P., Frrst Union Capitol Center, Suite 1400, 150 Fayetteville Street Mal~ Raleigh, 
North Carolina 27602-0389 

Jonathan E. Canis and Ronald J. Jarvis, Kelley, Drye & Warren, L.L.P., 1200 19th 
Street, N.W., Suite 500, Washington, D.C. 20036. . 

FOR THE USING AND CONSUMING PUBLIC: 

Lucy E. Edmondson and Kendrick C. Fentress, Staff Attorneys, Public Staff - North 
Carolina Utilities Commission, 4326 Mail Service Center, Raleigh, North Carolina 
27699-4326 

BY TilE COMMISSION: This arbitration proceeding is pending before the North Carolina 
Utilities Commission pursuant to Section 252(b) of the Telecommunications Act of 1996 (TA96 or 
the Act) and Section 62-1 l0(fl) of the North Carolina General Statutes. On December 7, 1999, 
BellSouth TeleCOmmunications, Inc. (BellSouth) filed a Petition for Arbitration of Interconnection 
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Agreement with Intennedia Communications, Inc. (Intermedia) in this docket which initiated this 
proceeding. By its Petition, BellSouth requested that the Commission arbitrate certain terms and 
conditions with respect to interconrtection between itself as the petitioning party and Intermedia. 

The p1¥1)ose of this arbitration proceeding is for the Commission to resolve the issues set forth 
in the Petition and Resppnses. 47 U.S.C.A Section 252(b)(4)(C). Under the Act, the Commission 
shall ensure that its arbitration decision meets the requirements of Section 251 and· any valid Federal 
Communications Commission (FCC) regulations pursuant to Section 252. Additionally, the 
Commission· shall establish rates according-to the-provisions in 47 U.S.C.A Sectioii 252(d}for· 
interconnection,. services or network elemerits, and shall provide a schedule for implementation of the 
terms and conditions by the parties to the agreement. 47 U.S.C.A Section 252(c). 

Pursuant to Section 252 ofTA96, the·FCC issued its First Report and Order in CC Docket 
Numbers 96-98 and 95°185 on August 8, 1996 (Interconnection Order). The Interconnection Order 
adopted a forward-looking incremental costing methodology for pricing unbundled network elements 
(UNEs) which an incumbent local exchange company (ILEC) must sell new entrants, adopted certain 
pricing methodologies for calculating wholesale rates on resold telephone service, and provided proxy 
rates for State Commissions that did not have appropriate costing studks for UNEs Or wholesale 
service. Several parties, including this Commission, appealed the Interconnection Order and on 
October IS, 1996, the United States Court of Appeals for the Eighth Circuit issued a stay of the 
FCC's pricing provisions and its "pick and choose" rule pending the outcome of the appeals. 

The July 18, 1997 rullng of the Eighth Circuit, as amended on rehearing October 14, 1997, 
was largely in·favor of state regulatory 'commissions and local phOne companies and ad Verse to the 
FCC and potential competitors, primarily long distance carriers. The Bight Circuit held that 47 
U.S.C.A. Sections 251 and 252 "authorize the state commissions to determine the prices -an 
incumbent I.EC may charge for fulfilling its duties under the Act." The Court of Appeals also vacated 
the FCC's "pick and choose rule." Iowa Utilities Board v. FCC 120 F.3d 753 (8th Cir. 1997). 

On January 25, 1999, the United States Supreme Court entered itS Opinion in AT&T Corp. 
v. Iowa Utilities Board I 19 S.Ct. 721 (1999). The Supreme Court held, in pertinent part, that (I) 
the FCC has jurisdiction under Sections 251 and 252 of the Act to design a pricing methodology and 
adopt pricing rules; (2) the FCC's rules governing unbundled access are, with the exce'ption_ of Rule 
319, consistent with the Act; (3) it was proper for the FCC in Rule 319 to include oper<!,tor services 
and directory assistance, operational ~pporl systems, and vertical swi,tching functions such as caller 
I.D., call forwarding, and call waiting within the features and services that must be provided by 
competitors; (4) the FCC did not adequately consider the Section 25 I(d)(2) "necessary and impair'' 
standards when it gave requesting carri~rs blanket access to netw~lrk elements in Rule 319; (5) the 
FCC reasonably omitted a facilities-oWD.erShip requirement on requesting carriers;.(~ FCC Rule 
3 IS(b), wbich forbids ILE Cs to separate already-combined network elements before leasing them to 
competitors, reasonably interprets Section 2SI(c)(3) of the Act, which establishes the duty to. provide 
access to network elements on nondisc~atory rates, tenns, and conditions and in. a manner .that 
allows requesting carriers to combine such elements; and (7) FCC Rule 809 (the "pick and choose" 
rule), which tracks the pertinent language in Section 252(i) of the A<:t almost exactly, is not only a 
reasonable interpretation of the Act, it is the most readily apparent. The Supreme Court remanded 
the cases back to the Eighth Circuit Court of Appeals for proceedings consistent with its opinion. 
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On June 10, 1999, the Eighth Circuit Court of Appeals entered an Order on remand in 
response to the Supreme Court's decision which, in pertinent part, reinstated FCC Rules 501-515, 
601-6Il, and 701-717 (the pricing rules), Rule 809 (the "pick and choose" rule), and Rule 3 IS(b) 
(ILECs shall not separate requested network elements which are currently combined). The Ei8hth 
Circuit also vacated FCC Rule 319 (specific unbundling requirements). The Court set a schedule for 
briefing and oral argument of those issues which it did not address in its initial opinion because of its 
ruling on the jurisdictional issues. The Court also requested the parties to address whether it should 
take any further action with respect to FCC Rules 315(c)- (I) regarding.unbundling requirements. 
Iowa Utilities Board v. FCC _ F.3d :::\Order Filed June 10, 1999). 

On December 7, 1999, concurrent with filing its Petition for Arbitration, BellSouth filed the 
testimony of Alphonso J. Varner and W. Keith Milner. 

On January 3, 20001 lntennedia filed an Answer and New Matter along with an Issues Matrix 
in response to BellSouth's Petition for Arbitration. Intennedia also filed the affidavit and testimony 
of J. Carl Jackson, Jr. 

On Januaiy 7, 2000, BellSouth filed a Motion for Extension of Time to file its rebuttal 
testimony. Intermedia filed in opposition .ofBellSouth's Motion for Extension of Time in part on 
January 11, 2000, on the ground that BellSouth had prior notice of the new matters raised in 
Intermedia's Answer and New Matter. Oil January 12, 2000, the Commission issued an Order 
Allowing Extension of Time to File Rebuttal Testimony. 

On January 12, 2000, the Commission issued an Order Setting Hearing in the matter for 
Wednesday, February 23, 2000. 

On January 13, 2000, BellSouth filed a Motion seeking to resolve certain issues in the 
arbitration by addressing them in generic proceedings already pending before the Commission. 
Specifically, BellSouth sought to resolve issues concerning the definition of and/or rates for 
collocation and certain network capabilities that Intermedia wanted BellSouth to unbundle, On 
January 20, 2000, Intermedia filed a Motion in Opposition to BellSouth's Motion to Resolve Issues. 
On February. 1, 2000, the Commission issued an Order Granting Motion to Resolve Issues which 
provided that the issues identified by BellSouth as pertaining to generic dockets on the issues ofUNE 
rates, collocation, and performance measures should be considered in Docket Nos. P~l00, Suh 133d, 
P-100, Sub 133j, and P-100, Sub 133k, respectively. 

Also, on January 13, 2000, BellSouth filed the affidavit of Patrick C. Finlen. 

On January 31, 2000, BellSouth filed the rebuttal testimony and exhibits of David A Coon, 
D. Daonne Caldwell, W. Keith Milner, and Alphonso J. Varner. BellSouth also filed under seal 
Exhibit AJV-3, Exhibit DDC-1, and three CD-ROMs. 

On February 9, 2000, BellSouth filed revised Caldwell Exhibit DDC-2 and revised Varner 
Exln'bit AJV-1. 

On February 9, 2000, the Public Staff filed its Notice of Intervention in the docket. 
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On February 17, 2000, Intermedia and BellSouth filed their Witness Lists and Estimated 
Cross-Examination Times. 

On February 17, 2000, BellSouth filed revised Caldwell Exhibit DDC-1 and'Vamer Exhibit 
AJV-1. 

On February 17, 2000, Intennedia filed a Motion for Acceptance of Late Filed Exhibits 
concerning the issue of reciprocal compensation for Intermedia's ~tch as a tandem switch. 

On February 18, 2000, BellSouth filed a Supplemental Motion to Resolve Issues. With this 
Motion, BellSouth sought to supplement BellSouth's prior Motion to Resolve Issues. Specifically, 
BellSouth omitted an issue, Issue 18, from its previous Motion to have certain issues considered in 
the generic UNE docket Intermedia did not oppose this Motion as long as the Commission would 
consider the issue in Docket No. P-100, Sub 133d. 

Also, on February 18, 2000, Intermedia filed a Motion for Acceptance of Supplemental 
Testimony of 1. Carl Jackson, Jr., his Supplemental Testimony and Exhibits. 

On February 21, 2000, the Public Staff filed its Estimated Cross-Examination Times. Also 
on that day, BellSouth and Intermedia filed a revised Joint Issues Matrix. 

On February 22, 2000, BellSouth filed its proprietary CD ROMs. 

On February 22, 2000, BellSouth filed the rebuttal testimony and exluoits of Alphonso J. 
Varner. 

This 111atter came on for hearing on February 23, 2000. Pursuant to a request from the 
Parties, the bearing was continued until 2:30 p.m. Al the commencement of the hearing, all the issues 
bad been deferred,.withdrawn, or settled, except Issues 2(a), 3, 18, 22, 31, 32, 33, 37, 38, and 45. 
The Commission then heard the Parties' Motion to decide Issue 2(a), which pertains to the definition 
of local traffic for purposes of the Parties' reciprocal compensation obligations under Section 251 
(h)(S) of the Act on the record without further testimony. The Parties requested that the Commission 
take administrative notice of the records of the ICG Telecom Group. Inc./BellSouth, 
ITC'DeltaCotµillellSouthand Tune Warner Telecom ofNortb Carolina, L.P./ BellSouth arbitrations 
in Docket Nos. P-582, Sub 6, P-500, Sub 10, and P-472, Sub 15, respectively. That Motion also 
asked that the Parties be allowed to brief the issue further. The Commission allowed the Motion. 

The Commission also allowed BellSouth'sFebruary 18, 2000, Motion to Defer an Additional 
Issue, Issue 18, to a generic proceeding. 

BellSouth presented the testimony of Alphonso J. Varner, (Direct, Rebuttal, and Supplemental 
Rebuttal). Intermedia presented the testimony of J. Carl Jackson, Jr. (Direct and Supplemental 
Direct). The rebuttal testimony ofD. Daonne Caldwell was entered into the record by stipulation. 

On February 25, 2000, BellSouth and Intermedia filed a Corrected Motion Regarding Inter
Carrier Compensation. 
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On February 29, 2000, the Commission issued an Order Seeking Late-Ftled Exhibits 
pertaining to Issue 3, whether Intermedia should be compensated for end office, tandem and transport • 
elements for purposes of reciprocal compensation. This Order requested that Intermedia submit on 
or before March 6, 2000: (1) a description of the relevant switches and associated technology 
necessary to provide service; (2) the munber and location of costomers, if available; and (3) any other 
information relevant to the CoJI.lpany's capability and intent to serve. In response, Intennedia 
submitted supplemental exhibits on March 6, 2000. On March 10, 2000, BellSouth filed a Reply to 
Intermedia"s exhibits. 

On March !, 2000, BellSouth filed the redacted direct and rebuttal testimony of Alphonso J. 
Varner. BellSouth also withdrew Exhibit AN-4, the direct and rebuttal testimony ofW. Keith 
Milner, and the rebuttal testimony and exhibits of David A Coon. 

On March 3, 2000, lntermedia filed the redacted and revised testimony of J. Carl Jackson, Jr. 

On March 6, 2000, Intermedia filed its confidentiai Supplemental Exhibits concerning issue 
3. 

On March IO, 2000, BellSouth filed its Reply to Intermedia's March 6, 2000 Supplemental 
Exhibits. 

On May 2, 2000, BellSouth filed a Notice that Matrix Issue No. 45 had been resolved by the 
Parties. 

A glossary of the acronyms referenced in this Order is attached hereto as Appendix A 

WHEREUPON, based upon a careful consideration of the entire record in this arbitration 
proceeding,·the Commission now makes the following 

FINDINGS OF FACT 

I. Dial-up Internet Service Provider (ISP) traffic is subject to an interim intercarrier 
compensation mechanism at the same rate and in the same manner as reciprocal compen.5a:tion for 
local traffic. Such rate should be subject to true-up at such time as the Commission has ruled 
pursuant to the FCC's subsequent Order on the subject. 

2. For· reciprocal compensation purposes, Intermedia should be compensated at 
BeUSouth's tandem interconnection rate. · 

3. · It is appropriate to adopt Bel!South's proposed language and proposed rates for 
interoffice transport for i,nclusion in the Interconnection Agreement, but ~low for a true-up of the 
rates if the Commission adopts different permanent prices for interoffice transport in Phase I of its 
generic UNE proceeding in Docket No. P-100, Sub 133d. 

4. The Commission declines to adopt the definitions for IntraLATA Toll Traffic 
proposed by either BellSouth or by lntermedia._ The Parties are encouraged to continue to negotiate 
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an appropriate definition that would be consistent with the Commission's conclusions set forth in 
Finding of Fact No. 7. 

5. , The definition of "switched access traffic" as proposed by lntennedia should be 
included in the Agreement. The Commission declines to require a definition of switched access traffic 
that specifically includes Internet Protocol (IP) telephony at this time. 

6. The Commission finds it ·appropriate to adopt Intermedia's proposed language 
concerning lost switched access revenues due ,a lost or damaged billing data, but declines to require 
the inclusion-of a clause requiring liability foi-'toSfswitched access:revenues resulting from lost or 
damaged billing data. Therefore, the last three sentences oflntermedia's proposed language which 
reference lost revenues or a liability cap of $10,000, should be excluded from the Agreement. 

7. Reciprocal compensation should be paid for the local portion of framed packet data 
transported within a Virtual Circuit (VC) that originates and terminates within a Local Access and 
Transport Area (LATA). BellSouth and Intennedia are directed to propose a mechanism to provide 
for such compensation. Such proposal should be ajoint proposal, if possible, and should include a 
description of and basis for the proposal. The proposal(,) should take into consideration ihat, while 
intra!ATA frame relay circuits can be considered local for the purposes of physical installation and 
interconnection, the traffic ocaming over the facilities can and probably will be local and intraLATA 
toll. 

8. When there are no VCs on a frame relay interconnection facility when it is billed, the 
Parties should deem the Percent J;.,ocal Circuit Use (PLCU).to be zero. 

9. Matrix Issue No. 45 (''Should the-Interconnection Agreement specifically state that 
the Agreement does,not address or alter either Party's provision of Exchange Access Frame Relay 
Service or IntertATA Frame Relay Service?") has been resolved by the Parties and it has been 
withdrawn from this arbitration. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 1 

MA TRIX ISSUE NO. 2fa}: Should the definition of"LocalTraffic" for the purposes of the Parties' 
reciprocal compensation obligations under Section 25 l(b )(5) ofT A96 include ISP traffic? 

POSmONS OF PARTIES 

BELISOUTH: No. The FCC's Declaratocy Ruling confirmed unequivocally that the FCC bas, will 
retain, and will exercise jurisdiction over ISP traffic. In short, the FCC detennined ihat ISP traffic 
is interstate traffic, not local_traffic. Under the provisions of the A.ct and FCC Rules, only local traffic 
is subject to_ reciprocal compensation obligations. Thus, reciprocal compensation is not applicaOle 
to ISP-bound traffic. However, BellSouth recognizes that the Commission has established an 
intercarrier compensation mechanism by its decisions in Docket Nos: P-582, Sub 6 and P-472, Sub 
15 end has agreed to incorporate that mechanism into the Parties' Interconnection Agreement in this 
docket. 
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INTEltMEDIA: Yes .. The definition oflocal traffic should include traffic that originates from or is 
csrried to an Enhanced Service Provider (ESP) or!SP. This issue was arbitrated in the ICG Telecom 
Group, Inc. (ICG) Arbitration, and the FCC has not made any changes which should alter the 
Commission's conclusion there. In addition, the FCC's Declaratmy Ruling was recently (March 24, 
2000) vacated by the United States Court of Appeals for the District of Columbia Circuit (D. C. 
Circuit), and therefore BellSouth may no longer rely upon the Declaratory Ruling t0 support its 
position that ISP traffic is jurisdictionally interstate. Until the FCC adopts a rule of prospective 
application, reciprocal compensation is appropriate for calls originated by-BellSouth 's end users to 
ISPs served by Intennedia. Wrthout j,ayment' of reciprocal compensation, lntermedia will not receive 
compensation at all until the FCC adopts a prospective compensation rule at some indefinite point 
in the future. ' 

PUBLIC STAFF: Yes. The law and rules governing this hotly disputed issue are confusing and 
often contradictory. Section 25!(b)(5).ofTA96 requires that interconoecting parties "establish 
telecommunications." 47 CFR § 51.70l(a) restricts reciprocal compensation to 11local 
telecommunications traffic." The FCC detennined that the calls were non10cal, In the Matter of 
Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, 
Inter carrier Compensation for ISP-Bound Traffic,. I 4, FCC Red 3689, 3690 c, !) (! 999). Despite 
this determinaµon, the FCC stated that parties may voluntarily negotiate reciprocal compensation in 
their interconnection agreements, an4 that state commissions may find that reciprocal compensation 
for calls to ISPs is appropriate. M. at 3703-05 (111! 24-25). 

OnMarch 24, 2000, theD.C. Circuit vacated this ruliog and remanded it to the FCC in Bell Atlantic 
Companies v. FCC, F.3d~ 2000 WL 273383 (D.C. Cir. March 24, 2000). If the FCC 
determines calls.to ISPs are intrastate, then the Commission's jurisdiction over this issue should not 
be affected. However, even.if the FCC.deems such calls to be interstate, it is not a foregone 
conclusion that such a ruling would supersede a state commission's authorj.ty oVer arbitration of 
interconnection agreements. ~ Southwester Bell Telephone Co. v Public Utility Commission 
of Texas F.3d ~ 2000 WL 332062, n. 2 (5th Cir. March 30, 2000). 

This Commission first considered the issue of whether calls to ISPs were subject to reciprocal 
compensation in Docket No. P-55, Sub 1027. The Commission determined that the Interconnection 
Agreement between US LEC of North Carolina, Inc. (US LEC) and BellSouth did not distinguish 
calls to ISPs from other local traffic. The Commission also determined that a call terminates when 
delivered to the local exchange number of the ISP., 

Since that ruling, BellSouth has been a party to arbitration in three Interconnection Agreements and 
bas asked the Commission in each proceeding to determine that calls to ISPs are not local traffic 
subject to reciprocal compensation. The Commission has issued Orders in each docket determining 
that calls to ISPs, for the purpose of reciprocal compensation; are local traffic. BellSouth has not 
presented adequate justification in this case for, the Commission to depart from its previous rulings 
on this issu~. As such, the Parties are due reciprocal compensation for calls to ISP customers. 
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DISCUSSION 

Stud~ts of the reciprocal compensation issue will recall that the Commission first considered 
the issue of whether calls to ISPs were subject io such compensation in Docket No. P-55, Sub 1027, 
where the Commission detennined that such traffic was local. Subsequently, the FCC on February 
26, 1999, issued its Declaratory Ruling finding such traffic to be interstate. However, the FCC stated 
that the parties could voluntarily negotiate reciprocal compensation for such calls in their 
interconnection agreements and state commissior:is could find reciprocal compensation for calls to 
ISPs to be appropriate. The FCC also ;fated that it would issue a subsequent Order to provide 
guidance as to the implementation ofits Declaratory Ruling. 

This Commission in subsequent aibitrations bas provided for reciprocal compensation for ISP 
traffic at the same rate as that for local traffic generally - i.e., at the sum of certain UNE rates. 
However, out of deference to the FC(!'s ruling, the Commission has characterized this as an "interim 
intercarrier compensation ·mechanism," rather than categorizing the traffic as "local" (or as 
"nonlocal.." for that matter). Moreover,. the Commission has also provided that the rate applicable 
to ISP traffic will be subject to true--up at such time as the Commission has implemerited the FCC'S 
premised subsequent ruling. This .true-up does not apply to local traffic subject to reciprocal 
compensation, generally. 

Into this rather complicated mix has come the ruling by the D.C. Circuit on March 24, 2000, 
where the Court found the reasoning applicable to the "one-call theory" in the FCC's Declaratory 
Ruling inadequate, vacated the Order, and sent the matter back to the FCC for further consideration. 

In the short term, it would certainly appear that the D.C. Circuit ruling undercuts those who 
maintain that ISP traffic is not local. In.the longer term, however, the matter is less clear. Should 
the FCC be able to fortify-and explicate its Declaratory Ruling better, it may very well utiimately 
prevail -- and.things will be on the same track they were before the March 24, 2000, D.C. Circuit 
ruling. 

So, in view of these.considerations, how should the Commission proceed? There are really 
only two practical alternatives. One would be to stay the course in line with its previous decision -
that is, an ISP rate for intercarrier compensation that i~ identical tO the general reciprocal 
compensation rate but subject to eventual true-up. The other would be to consider ISP traffic to be 
explicitly local and have it subject to the general reciprocal compensation rate, but mu subject to 
eventual true-up but, at most, to prospective adjustment depending' on hc;>w .the issue sorts itself out 
on the federal level. 

The Comipission concludes that this first alternative, an ISP rate for intercarrier compensation 
that is identical to the general reciprocal compensation rate but subject to eventual true-up, is 
preferable for several reasons. First, in this docket, BellSouth bas already agreed to incorporate the 
original mechanism decided upon in previous arbitrations into this one. These filings were received 
after the March 24, 2000, D.C. Circuit decision, but BellSouth has chosen not to make an is!We of 
it Second, to chaoge the ruling would probably require revisiting previous cases. Third, there is no 
pressing practicalreasori to revisit the issue in Ught of the March 24, 2000, D.C. Circuit decision. 
The implementation of a true-up is a contingent event. It will only happen at such time as the FCC 
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has issued its follow-up ruling and this Commission has acted upon it. If tho FCC is unable to have 
its Declaratory Ruling; sustained, then obviously there will be no follow-up ruling and, hence, no true
up. li; on tho other hand, tho FCC prevails, there will be a mechanism already in place to provide for 
the true-up. 

CONCLUSIONS 

The Commission concludes that dial-up ISP traffic is subject to an interim intercarrier 
compensation mechanism at:the same·rate· and in die same manner as reciprocal compensation for 
local traffic. Such rate should be subject .to true-up at such time as the Commission has ruled 
pursuant to the FCC's subsequent Order on the subject. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 2 

MA TRIX ISSUE NO. 3: Should Intermedia be compensated for end office, tandem, and transport 
elements, for purposes of reciprocal compensation? 

PosmoNs,oF PARTIES 

DELI.SOUTH: No. Ifa call is not handled by a switch ona tandem basis, it is not appropriate to 
pay reciprocal compensation for the tandem switching function. BellSouth will pay the tandem 
interconnection rate only iflntermedia's switches are actually performing the local tandem switching 
functions and providing the same geographic coverage. Intermedia is seeking to be compensated for 
the cost of equipment it does not own and for functionality it does not provide. Therefore, 
Intermedia's request for tandem switching compensation when tandem switching is not performed 
should be denied. 

INTERMEDIA: Yes. FCC Rule 51.71 !(a)(J) requires that where the interconnecting carrier's 
switch serves a geographic area comparable to that served by tho ILEC's tandem switch, the 
interconnecting carrier is entitled to receive compensation at the tandem interconnection rate. 
Consequently, BellSouth should be required to pay reciprocal compensation to Intermedia for end 
office, tandem, and transport elements. In.termedia's switches in the Charlotte and Raleigh 
metropolitan areas serve areas geographically comparable to those served by BellSouth's tandem 
switches in those areas. 

PUBLIC STAFF: No. Intermedia has failed to show that its switches provide tandem switching 
functions when tenninating calls from BellSouth's end users and has failed to show that its switches 
provide service to areas comparable to those served by BellSouth's local tandem switches. 

DISCUSSION 

BellSouth explained that a tandem switch connects one trunk to another trunk and is an 
intermediate switch or connection between the s\\'itch where a telephone call originates and the switch 
which terminates the call BellSouth maintained that an end-office switch is connected to a telephone 
subscriber and allows the call to be originated or"terminated. BellSouth stated that ifintermedia's 
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switch is an end.office switch, then i( is handling calls that originate from or terminate tO customers 
served by that local switch, and thus Intennedia's switch is not providing a tandem function. 

BellSouth atgued that although this Commission has considered this issue before in the 
BellSouth/ICG arbitration, and concluded that !CG was entitled to the tandem switching rate, that 
case involved different facts than those produced here. BellSouth contended that in this proceeding 
lntermedia could not tel1 this Commission where its customers are located. As such, BellSouth 
believes that ~ere is no showing that Intermedia's switches serve geographic areas comparable to 
BellSouth's. In BellSouth's ·opinion, 'the ·evideri'ce in the record does not support Intermedia's 
contention that its switches provide the transport element. Further, it is BellSouth's position that the 
Act does not contemplate that compensation for transporting and terminating local traffic should be 
symmetrical when one party does not actually use the network facility for which it seeks 
compensation. Thus, BellSouth opined that Inte1media is not entitled to tandem switching 
compensation when tandem switching is not perfo1med. · 

Inte1media witness Jackson stated that Intermedia's switches in the Charlotte and Raleigh 
metropolitan areas serve geographic areas comparable to those served by BellSouth's tandem 
switches in those areas. Intermegia asserted that its network design is entirely different than 
BellSouth1s. Inte1media explained that instead of using a multiplicity of switches to cover an area, 
Intermedia uses a single switch to cover i,ie same area. With respect to the Raleigh LATA, witness 
Iaclcson testified that ln!ermedia serves areas of both GTE South Incorporated', (GTE's) and Sprint 
Communications Company, L.P. 's (Sprint's) territory which are not served by BellSouth. Witness 
Iackson testified that while lntermedia does not have a ubiquitous network like that ofBellSoutb, 

_ Intermedia could purchase, lease, or build facilities to serve its customers. 

In response to the Commission's February 29, 2000 Order, Intermedia submitted additional 
information on March 6, 2000, concerning its service area and the functionality ofits switches. With 
respect to the issue of geographic comparability, lnte1media s_ubmitted a list of its customers by 
location and type of service; a listing of the Company's collocations, including collocations in GTE 
offices; a snapshot of incoming .traffic from Raleigh and Charlotte exchange areas; county maps 
depicting current and future rate centers in ind around Raleigh and Charlotte; and Company 
promotional materials. Intermedia contended that the customer infonnation it submitted shows a 
sizeable number of customers in a widely dispersed area in and around both Charlotte and Raleigh. 
Further, Intennedia contended that the snapshot of incoming traffic it submitted shows incoming calls 
from a large number of exchanges in and around both cities, and that the rate center maps and 
promotional materials also demonstrate a capability and intent to serve a·large·geogmphical area. 

With respect to the functionality issue, Intermedia submitted information from the 
manufacturer of its two NOrth Carolina switches which describes the technology inherent in the 
switches used by Intermedia. Intermedia also included diagrams and narratives describing the trunk 
topology ofits two North Carolina switches and call diagrams depicting the functions performed by 
its switches. Intermedia witness Ja~kson testified that "The [Intermedia] switches .perform the 
functions ofa tandem, such as remote traffic aggregation, and-the functions of end offices switches, 
such as providing dial tone. Due to this different network design concept, lntermedia's single 
switches have to perform all of the relevant functions. including the function BellSouth assigns to its 
tandem switches." Interm.edia contended that the materials from the manufacturer oflnterm~a•s 
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switches demonstrate thst the Nortel DMS 500 switch employed by Intermedia performs both end 
office and tandem switching functions. Intennedia asserted that the diagrams submitted by Intennedia 
support witness Jackson's testimony that the Intermedia switch performs the traffic aggregation 
function ofa BellSouth tandem switch. 

BellSouth did not file objections to Intennedia's Exbtoits filed March 6, 2000, nor did 
BellSouth seek an evidentiary hearing. On March 10, 2000, BellSouth filed a reply to Intermedia's 
exhibits filed on March 6, 2000. BellSouth stated that Intermedia had failed to demonstrate that it 
incun, any functional costs thst would justify BellSouth paying Jntennedia the tandem interconnection 
rate. BellSouth refuted Intenneduis Exluoits, point by point, and argued thst nothing in the submitted 
material indicates that Intermedia's local switches perform tandem functions in terminating local 
traffic. BellSouth also contended.that Jntermedia does not provide tandem switching oflocal traffic 
between BellSouth and GTE switches, thst Intermedia has inappropriately labeled Intermedia's 
collocation sites as Intennedia end-office switches, that Intermedia inflated its number of end users 
by repeating the same customer numerous times by listing each individual service to which the 
customer subscn"bes, and that lntermedia has only three collocation sites for the Raleigh LATA and 
two collocation sites for all of the Charlotte LATA, indicating a very limited number of customers 
for a very s~all geographic area. 

The additional information filed by Intermedia on March 6, 2000, in response to the 
Commission's February 29, 2000 Order seeking late-filed exluo~s, and BellSouth', response of March 
10, 2000, to Intermedia's exhibits are hereby allowed in evidence in this proceeding as late-filed 
exluoits. 

The Public Staff contended that although Intermedia provided information in its March 6, 
2000 filing which demonstrates thst Intennedia's switches have the capability of functioning as 
tandem switches. the issue before the Commission is whether Intennedia's switches, in terminating 
traffic from BellSouth's customers to Intennedia's end users, not merely have the capability of 
performing, but actually perform,. tandem switching functions. 

The Public Staff further contended that based upon the information provided by Intermedia 
in its March 6, 2000 filing, Intennedia does not have switches in the ILEC's end offices where it 
collocates. Since traffic can be switched only through the use of a switch, the Public Staff questioned 
how !ntennedia can claim that it performs switching functions at its collocation facilities. The Public 
Staff stated that there is insufficient evidence in the record to support a finding that Intermedia may 
be providing tandem switching functions. 

The Public Staff stated that Intennedia has not shown, for the calls in question, that either its 
switch in Charlotte or its switch in Raleigh performs the basic switch trunk function of connecting 
trunks to trunks. The Public Staff believes that since the record fails to support Intermedia's claim 
that its switches perform a trunk-to-trunk switching function for these calls, the Commission should 
conclude that they do not operate as local tandem switches and Intermedia is not entitled to receive 
tandem switching compensation for those calls. It is the Public Staff's opinion that performance of 
the tandem switching function in terminating calls is a necessary, but not sufficient, condition alone 
to qualify those calls for tandem switching compensation. 
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The Public Staff argued that, contrary to Intermedia's contentions, whether the switches. are 
capable of serving an area comparable to those sexved by BellSouth's local tandems is not 
detenninative of this issue. The Public Staff conceded that any.end office with sufficient line capacity 
is capable Of serving a huge area, certainly as large as the areas served by BellSou~'s tandems, 
although perhaps inefficieotly. The Public Staff stated that the capacity to serve a large area clearly 
does not niak:e each· latge capacity end~offl.ce switCh a tandem switch and that this view comports 
with the language of the FCC's Rule 51. 71l(a)(3) and the explanatory l_anguage of Paragraph 1090. 

The Public Staff argued that it is necessary that the areas served by Intennedia's switches be 
comparable to the areas served by BellS,outh's 'tandems, in order for traffic delivered fo lntennedia 
for termination to be eligible for tandem switching compensation. The Public Staff remarked that 
each Intermedia switch could actually serve a third of the geographic area of North Carolina. 
However, the Public .Staff argued that if the tandem switching function is not actually performed by 
those switches in terminating traffic froni ,BeUSoi.ith to Intermedia' s custo~ers, Intermedia should not 
be compensated for tandem switching. 

The Public Staff claimed that there is ample evidence m, the record to discern whether. 
Intermedia's switches serve comparable areas to·Bel!South's local tandem switches. The Public·Staff 
stated that according to the maps filed with BellSouth witness Vamer's Supplemental Rebuttal 
testimony, BellSouth's local tandem switches in.the Raleigh LATA serve numerous wire centers. 
According to the Public Stall; Intermedia's March 6, 2000 filing, made on a confidential basis, 
indicates that its switch in Raleigh serves ·only a few of the areaa that are served by either of the 
BellSouth local tandem switches in the Raleigh LATA Additionally, the Public Staff noted that 
Intermedia's Charlotte switch serves only a few of the areas that are served by either ofBellSouth's 
local tandem switches in the Charlotte LATA 

Further, the Public Staff contended that Intennedia did riot present any evidence regarding 
new technologies analogous to those suggested by the FCC which would qualify the traffic terminated 
to those switches as being eligible for tandem compensation. 

All Parties appear to· agree that Intermedia should receive reciprocal ~mpensation for end
office switching. tandem switching, and cominori transport if it provides such functions. The Parties 
also concur that Intennedia provides end-office switching and common transport. The Parties, 
however, disagree on whether Intermedia should receive reciprocal compensation for tandem 
switching. 

The pertinent authority governing ~e issue of reciprocal comp~nsation for tandem switching 
is found in FCC Rule 51.7ll(a)(3) and Paragraph 1090 of the FCC's First Report and Order. 

Rule 51.71l(a)(3) states: 

Where the switch of a carrier other than an incumbent LEC serves a 
geographic area comparable to the area served by the incumbent 
LEC's tandem switch, the appropriate rate for the carrier other than 
an incumbent LEC is the incumbent LEC's tandem interconnection 
rate. 
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Paragraph 1090 of the First Report and Order states: 

We find that the "additional costs•~ incurred by a LEC when 
transporting and_ terminating a call that originated on a c~mpeting 
carrier's network are likely·to vary depending o_n whether tandem 
switching is involved. We, therefore, conclude that states may 
establish transport and tennination rates in the arbitration process that 
vary according to whether ,the traffic is routed through 'a tandem 
switch or directly to the end office switch. In ~ch event, s_tates shall 
also consider whether new technologies ( e.g., fiber ring or wireless 
networks) perform functions Similar to those performed by an 
incumbent LEC's tandem switch arid·thus, whether some or all calls 
terminating on the new entrant's network should be priced the same 
as the sum of transport and termination via the incumbent LEC's 
tandem switch. Where'the interconnecting carrier's switch serves a 
.geographic area comparable to .that served by the incumbent LEC' s 
tandem switch, the appropriate proxy for the interconnecting _carrier's 
additional costs is the LEC tandeni interconnection rate. 

The Commission concluded, in Petition of ICG Telecom Group, Inc. for Arbitration of its 
Interconnection Agreement with Bel/South Telecommunications, Inc., Docket No. P~S82, Sub 6, that 
ICG had met its burden of proof in regard to both geographic coverage and similar functionality. 

The Commission concluded in Petition by ITC"De/taCom Communications, Inc. (De/taCom) 
for Arbitration of Interconnection Agreement with BellSouth Telecommunications, Inc., DoCket No. 
P~SOO, Sub 10, that DeltaCom had met itS burden of proof that its switches cover comparable areas 
to that ~ered by BellSouth's switches and that, for reciprocal compensation purposes, DeltaCom 
is entitled to compensation at Bensouth's tandem interconnection rate. In the DeltaCom Order, the 
Commission discussed more extensively its belief that the language in the FCC's Rule 51. 711 and the 
attendant discussion in Paragraph 1090 clearly contemplate that exact duplication of the ll..EC' s 
network architecture is not necessary in order forthe competing local provider (CLP) to be eligible 
to receive reciprocal compensation at the tandem switching rate. The Commission also indicated that 
it believes that the language in the FCC's Order treats geographic coverage as a proxy for equivalent 
functionality, and that the concept of equivalent functionality is included within the requirement that 
the equipment utilized ·by both Parties covers the same bisic geographic area. 

Based on the exhibits filed by Intermedia on March 6, 2000, including the maps, the 
description oflntennedia's Nortel DMS .500 switches and associated technology, and the current 
listing ofJntermedia's customers in North Car0lina by location and type of service, the Commission 
believes that Intennedia has niet its burden of proof that its switches cover a comparable geographic 
area to that covered by B"ellSouth's switches, and that, for reciprocal compensation purposes, 
Interm.edia is entitled to compensation at BellSouth's tandem interconnection rate. 

402 



TELECOMMUNICATIONS.-ARBITRATION 

CONCLUSIONS 

The Commission concludes.that, for reciprocal compensation purposes, Intermedia should 
be compensated at ·BeUSouth's tandem interconnection rate. 

EVIDENCE AND·CONCLUSIONS FOR FINDING OF FACT NO. 3 

MA TRIX ISSUE NO. 22: Should BellSouth be required to provide nondiscriminatory access to 
interoffice trarismission facilities, including dark .fiber, DSI', DS3 and OCn levels, and shared 
transport, in accordance with, and as defined in, the FCC's UNE Remand Order and should 
BellSouth', proposed rates be subject to true-up? 

POSIDONS OF PARTIES 

BELLSOUTH: No. BellSouth agreed !bat it is required to provide nondiscriminatory access to 
interoffice transmission facilities and has proposed 'language·which it believes is consistent with 
Section 51.319(d) of the FCC's Rules promulgated by its UNE Remand Order and with Intermedia's 
proposed language. BellSouth further believes that the rates it proposed for interoffice transmission· 
facilities are Total Element Long Run Incremental Cost (TELRIC)-based and should not be subject 
to true-up if later modified by the CommiSsion. 

INTERMEDIA: Yes. lntermedia believes that under the FCC's UNE Remand Order, interoffice 
transport must be provided to CLPs at TELRIC rates. Intermedia argued tbat the rates proposed by 
BellSouth should be adopted as interim rates subject to true-up when the Commission.establishes 
permanent rates in Docket No: P-100, Sub 133d. 

PUBLIC STAFF: Yes. The Public Staff recommended that the Commission adopt BellSouth', 
proposed language regarding this issue. The Public Staff further recommended that the Commission 
approve BeUSouth's proposed rates for inclusion in this Agreement, but that the rates be subject to 
true-up after the Commission establishes rates in the Docket No. P-100, .Sub 133d proceeding. 

DISCUSSION 

The Parties do not disputC that ·BellSouth must provide unbundled access to interoffice 
transport at TELRIC-based rates. The Parties do dispute whether the BellSouth-proposed TELRIC 
rates should be subject to true-up after"the Commission sets permaiient prices in Docket No. P-100, 
Sub 133d for interoffice transport. 

BellSouth argued in its Proposed Order that it has agreed to provide nondiscriminatory access 
to interoffice facilities in accordance with the FCC's UNE Remand Order and that BellSouth bas, in 
fact, proposed the.following language to Intermedia, which BellSouth ·believes is consistent with 
Section 51.3 !9(d) of the FCC's Rules promulgated by its UNE Remand Order: 

''BellSouth shall provide nondiscriminatory access, in accordance with 
F.CC Rule 51.3ll and Section 2Sl(c)(3) of the Act, to interoffice 
.transmission 'facilities Oil· an unbundled basis to lntennedia for the 
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provision ofa telecommunications service at the rates set forth in this 
Attachment. 

Interoffice transmission facility network elements include: 

AJ Dedicated transport, defined. as Be!ISouth's 
transmission facilities, including all technically feasible 
capacity-related services including, but not limited to, 
DSI, DS3 and OCn levels, dedicated to a particular 
customer or carrier, that provide telecommunications 
between wire centers or switches owned by BellSouth, 
or between wire centers and switches owned by 
BellSouth and lntermedia; 
BJ Dark Fiber transport, defined as Be!ISouth's 
optical transmission facilities without attached 
multiplexjng, aggregation, or other electronics; and 
CJ Shared transport, defined as transmission facilities 
shared by more than one carrier, including BellSouth, 
between end office switches, between end o,ffice 
switches and tandem switches, and between tandem 
switches, in BellSollth' s network. 

. B_ellSouth shall: 

A) Provide Intermedia exclusive use of interoffice 
transmission facilities dedicated to a particular 
customer or carrier, or shared use of the features, 
functions, and capabilities of interoffice transmission 
facilities shared by more than one customer or carrier; 
BJ Provide all technically feasible transmission 
facilities, features, functions, and capabilities that 
Intermedia could use to provide telecommunications 
services; 
C) Permit, to the extent technically feasible, 
Intermedia to connect such interoffi~e facilities to 

. equipment designated by lntermedia, including but not 
limited to, Intermedia's collocated facilities; and 
DJ Permit, to the extent technically feasible, 
lntermedia to obtain the functionality provided by 
•BellSouth's digital cross-connect systems in the same 
manner that BellSouth provides such functionality to 
interexchange carriers." 

BellSouth argued in its Proposed Order that Intermedia does not oppose BellSouth', 
proposed rates and that Intermedia·witness Jackson on cross-examination admitted that lntemiedia 
is not contesting that BellSouth's proposed rates are, in fact, TELRIC-based. BellSouth ststbd in 
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its Proposed Order that the only issue Intermedia now contests is whether those rates should be 
subject to a true-up. ~ BellSouth witness Varner stated on cross-examination. "The basic point of 
contention is whether or not these rates, once the Commission approves rates in this arbitration,· 
whether those rates will be subject to true-up• or not. We don't agree that those rates would· be 
subject to true-up. That's the issue that's before the Commission." BellSouth argued in its Proposed 
Order that since its proposed rates are TELRIC-base°d and are not interim rates, the COinmission 
should not true-up the rates. 

Intetmedia witness Jackson stated in cross-examination that, "It's my understanding that 
obviously we believe those ought to. be on a-TELRIC-based rate schedule or cost basis. I think our 
point on that is that in the interim until those rates are approved that we're looking for- ifwe uSe 
those rates, .that we would like to have a true-up at the end of that period oftime,.ifshould this 
Commission decide that those rates are well over priced or to your advantage if they were way 
underpriced. So I think the true-up was the issue from our standpoint at this time." Jntennedia 
commented in its Proposed Order that the Commission has consistently held that interim rates are 
subject to true-up upon adoption of permanent rates. Intermedirnoted that as recently as March 30, 
2000, in the Order Setting Procedural Schedules in Docket No. P-100, .Sub 133d, the Commission 
announced that it would adopt interim line sharing rates, subject -to true-up upon adoption of 
permanent rates. Intennedia also stated in its Proposed Order that the Commission's March 13, 2000 
Order Adopting Pennaoent UNE Rates in Docket No. P-100, Sub 133d is another example of the 
Commission ordering the true-up of interim rates once permanent rates' are established. Intennedia 
recommended in its Proposed Order that the Commission adopt the rates proposed-by BellSouth for • 
interoffice transmission, subject to true-up Once the Commission adopts permanent rates in Docket 
No. P-100, Sub 133d. 

The Public Stalf stated in its Proposed Order that BellSouth's proposed laoguage on this issue 
is sub~tantially similar to Intermedfa'S proposed language in the Agreement. However, the Public 
Staffst.ated that BellSouth's proposed language refers to rates for interoffice facilities that are to be 
included in the Agreement while Intennedia's proposed laoguage does not. The Public Staff stated 
that in this arbitration, BellSouth has proposed rates for dedicated transport, dark fiber, and shared 
transport for inclusion in the Agreement for interoffice facilities as shown in BellSouth witness 
Varner's Exhibit AJV-1. According to the Public Staft; the Parties agree that BellSouth has an 
obligation under the law to provide _Intermedia access to interoffice transmission facilities at TELRIC
based prices, but Intennedia objects to BellSouth's proposed inclusion of rates in the Agreement'if 
those rates are not subject to true-up: .The Public Staff stated that BellSouth is seeking the , 
Commission's approval of its proposed rates for interoffice facilities on a permanent basis. in this 
arbitration. The Public Stalfstated that BellSouth witness Varner testified that if the Commission 
approved different rates in its Docket No. P-i00, .Sub 133d proceeding, theo BellSouth aod 
InteIIlledia COuld amend their Interconnection Agreement to reflect the rate changes from that time 

· forwani the Public Stalfrecommeoded that the Commission adopt Bell South's proposed laoguage 
and proposed· rates for inclusion in the Agreffment, but allow for a true-up of the rates after the 
Commission establishes rates in the Docket No. P-100, Sub 133d proceeding. · 

The Commission notes that in its March 30, 2000 Or4er Setting Procedural Schedules in the 
UNE docket,. the Commission concluded that interoffice transmission facilities including dedicated 
transport, dark fiber, and shared transport would be considered in Phase I of the Commission's 
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generic UNE proceeding. The Commission also notes .that in said Order, the Commission concluded 
that there was not enough evidence at that point in time for the Commission to know which, if 8qy, 
of the proposed new UNEs would ultimately be determined to be, in fact, UNEs. Therefore, the 
Commission found it appropriate to 4eny requests for the Commission to establish interim rates for 
any new UNEs, with the exception of line sharing. 

I 

In this arbitration doc~ the Parties agree that BellSouth must provide unbundled accessito 
interoffice transport at TELRIC-based rates. Therefo_re, the Commission believes that it is reason~le · 
and appropriate for the interoffice transport ratCS agreed to by ~he· Parties in this arbitration 
proceeding to be considered interim and subject to true-up if the Commission adopts different 
permanent prices for interoffice transport in •its generic UNE proceeding'. The Commission find~ it 
appropriate to accept the recommendation of!ntennedia and the Public Staff.by adopting BellSouth 
proposed language and proposed rates for interoffice transport for inclusion in the Interconnect_;on 
Agreement, but allowing for a true-up of the rates if the Commission adopts different perman~nt 
prices for interoffice transport in Phase I of its generic UNE proceeding in Docket No. P-100, Sub 
133d. : 

CONCLUSIONS 

The Commission concludes that it is appropriate to adopt BellSouth's proposed language and 
proposed rates for interoffice transport for inclusion in the Interconnect_ion Agreement, but allow:rar 
a true-up of the rat'es if the Commission adopts different permanent prices for interoffice trans~ort 
in Phase I of its generic UNE proceeding in_Docket No. P-100, Sub 133d. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 4 

MATRIX ISSUE NO. 31: For purposes of compensation, how should JntraLATA Toll Traffic be 
defined? , 

POSIDONS OF PARTIES 
• I 

BELLSOUTH: IntraLATA Toll Traffic should be defined as any telephone call that is not local or 
switched access per the Parties' Agreement. ' 

INTERMEDIA: JntraLATA Toll Traffic should be defined broadly, to include not merely the/use 
of one type of equipment, such as analog circuit switches, but should also encompass nonlocal traffic 
that is carried over facilities that employ new technologies, SU(?h as data or frame relay traffic ~er 
packet switching equipment The Act makes no distinction between voice and.data traffic. Jri the 
FCC's Advanced Services Order in CC Docket No. 98-147, the FCC clearly states that "for purptises 
of detennining the interconnection obligation of carriers, the Act. does not draw a regulatory 
distinction between voice and data services." (Paragraph 47). ILECs have the same obligatiolis to 
competing carriers with respect to ·data traffic, including frame relay traffic, as they do for vbice 
traffic. I 

I 

PUBLIC STAFF: The definitions propounded by both BellSouth and Intermedia are insufficieht in 
themselves in determining whether they incl~de or exclude frame relay traffic. B~th definitions ilack 
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specificity and clarity. Due to an insufficient record, the Public Staff recommends that the 
Commission not adopt either Patty's propOsal. 

DISCUSSION 

BellSouth's proposed language for incluSion in the Interconnection Agreement is as follows: 

lntraLATA Toll Traffic is d~fined as any telephone call that is oot lrical or 
switched access per this Agreement. · (Proposed Interconnection Agreement, 
Attachment 3, §6.7.1). ' 

In . the Proposed· InterconnectiOn Agreement, Attachment 3, S~on 6 deals with 
interconnection compensation. On cross-examination, witness Varner testified that a ''ielephone call" 
is defined.as "a basic voice connection between two customers". Therefoi"e, under BellSouth's 
definitio~ only voice traffic would be considered as !ntraLATA toll traffic, Witness Varner testified 
that BellSouth defines intraLATA toll traffic in this manner to exclude data services, such as frame 
relay, from this definition. Further, witness Varner stated that what is consider~d as local and toll for 
frame relay is stated in the part of the Agreenient that deals with frame relay.-

; _' - ,,-, 
In the Proposed Interconnection Agreement, Attachment 3, Section 6:7.2, the Parties have 

agreed that .they will compensate each other for intraLATA toll traffic originated by one Party and 
terminated on the other Party's network, Consequently, as stated·in BellSouth's Proposed Order, 
the effect of adopting BellSouth's proposed laoguage would be to exclude nonvoice intraLATA 
traffic from reciprocal compensation obligations. Further discussion on-BellSouth's proposal that 
frame relay traffic be excluded from the requirements of reciprocal compensation is, subsequently, 
provided in the Evidence and Conclusions for Finding ofFact No. ?,-Matrix Issue Noa 37. 

~•s proposed language for inclusion in the Interconnection Agreement is as follows: 

JntraLATA Toll Traffic is defmed'as all basic intraLATA message services calls 
other than Local Traffic. (Proposed Interconnection Agreement, Attachment 3, 
§6,7,l), 

In its Post-Hearing Brie~ Intermedia stated that BellSouth seeks to define intraLATA toll 
traffic in a manner that specifically excludes messaging or data, and only includes voice traffic. 
Jntermedia argued that the law makes n0·distinction between voice_·and-data for interconnection 
purposes. Intermedia witness Jackson testified that Intennedia's definition would ensure that toll 
traffic cannot be limited to traffic that uses one type Of equipment, such as aiialog circuit switches, 
but will include nonl0cal traffic carried over facilities that employ new technol0gies, such as packet 
switching, In support ofits position, Intermedia relies upon the FCC's August 7, 1998, Advanced 
Services Order in Docket No, 98-147, which states in pertinent part: 

We agree with ALTS that the interconnection obligations ofsection251,ofthe Act 
apply equally to facilities and equipment used to provide data transport functionality 
and· voice functionality .... For purposes of determining the· interconnection 
obligation of carriers, the Act does not ~w a regulatory distinction between voice 
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and data services. In particular, th~ Commission drew no such distinction in the Local 
Competition Order, when it required-incumbent LECs to offer interconnection with 
competitors for the transmission and routing of telephone exchange and exchange 
access traffic. Thus, the interconnection obligations of incumbent LECs apply to 
packet-switched as well as circuit-switched services .... We therefore grant the 
ALTS request that we declare that the interconnection obligations of sections 25 i(a) \ 
and 25l(c)(2) apply to incumbents' packet-switched telecommunications networks 
and the telecommunication~rservi~s-offered over them (Paragraphs 46, 47, and 48). 

During cross-examination, BellSouth witness Varner acknowledged that BellSouth bad 
previously made the argument to the FCC that Corigress did not intend for Section 251 to apply to 
new technology that was deployed after 1996. The FCC rejected BellSouth's argument in :the 
Advanced Services Order. Specifically, in *e Advanced Services Order, the FCC states: 

We reject BellSouth'.s argument that Congress intended that section 25l(c) not apply 
to new technology not yet deployed in 1996. Nothing in the statute or legislative 
history indicates that it was intended to apply only to existing technology. Moreover, 
Congress was well aware of the In~emet an~ packet-switChed services·in 1996, and 
the statutory tenns do not include any exemption for those services. (Paragraph 49). 

' I 

Nevertheless, witness Varner contended that while the parts of Section 251 dealing with 
interconnection·· do apply to voice and data services, other parts of Section 251 do not app~)' to 
advanced services, such as the uitbUndling requirement~ of Section 251. Witness Varner further 
opined that reciprocal compensatio!l is different than interconnection. : 

lntermedia believes that the FCC made it clear that intraLATA toll traffic includes both voice 
and data traffic, and that no legal distinction.can be made between them. In its Proposed Or~er, 
Intermedia stated that the Act and the FCC's Advanced Services_ Order provide no basis for~ 
distinction between voice and data tr_affic. Thus, Intermedia contended that lntermedia's proposed 
definition is appropriate as it includes data messaging in the category of intraLATA toll traffic, ,and 
does not distinguish between voice and data traffic. 

1 

The Public Staff stated that it is unclear from the evidence what the importance is of including 
or excluding frame relay traffic in the definition of intraLATA toll traffic. The Public Staff asserted 
that BellSouth has riot ~lained the need for excluding frame relay traffic from the definition,'_nor 
has lntermedia attempted to explain why frame relay traffic should be included. The Public Staff 
concluded that the definitions propounded. by b9th BellSouth and Intennedia are insuflicieilt in 
themselves to determine whether they include or exclude frame relay traffic. Due to an insuffic!:ient 
record, the Public ,Staff recommended that the Commission not adopt either Party's prop~sed 
definition. 

The bilsic difference between the positions ofBellSouth and Intennedia on this issue ap~ears 
to center on whether frame relay traffic is included or excluded-in the definition ofintraLATA toll 
traffic for purposes of compensation.. The Commission agrees with the Public Staff that neither Party 
bas adequately explained why their respective proposed definition for intraLATA toll traffic is 
appropriate. Furthermore, neither Party~s prop~sed definition is·Sufficiently clear in its compos~tion 
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tO detennine whether it µ}eludes Or excludes frame relay traffic. COilsequently, neither Party's 
proposed definition should be adopted. 

CONCLUSIONS 

The Commission declines to adopt_ either the definition proposed by BellSouth or by 
Intermedia. Furthermore, due to an· insufficient record, the Commission declines to develop an , 
alternative definition. Instead, the Commission en~urages .the Parties to· co.ntinue to negotiate an 
appropriate definition that would be consistent with the Commission's COnclusian.s set forth in-the 
Evidence and Conclusions for Finding of Fact No. 7. 

,EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. S 

MA TRIX ISSUE NO. 32: How should "Switched Access Traffic" be defined? 

POSmONSOFPARTIES 

JiELLSOUTH: Switched Access 'j:raffic should be defined in accordance with BellSouth'• access 
tariff and should include IP telephony. 

INTERMEDIA: Switched Access Traffic should be defined as telephone calls requiring local 
transmission or switching servi~ for the pwpose of the originaticin or termination of Telephone Toll 
Service, including Feature Groups·A, B, and·D, 800/888 access, and 900 access (and their successors 
or similar Switched Exchange ACCess Services). 

PUBLIC STAFF: The Commission should not object to an agreement by BellSouth and Jntennedia" 
to specifically define switched access traffic in the Agreement as it has been specified inBel!South's 
Access Tariff Further, the Commission should decline to require a definition of switched access 
traffic that specifically includes IP telephony. 

DISCUSSION 

BellSouth witness Varner staied that because switched access traffic is already defined in 
BellSouth'S Access Tariff: there is .no heed for an additional definition in the Interconnection 
Agreement. Because Intermedia insisted Upon such a definition, ·however, BellSouth proposed the · 
following language: · 

Switched Access Traffic is as defined in the BellSouth Access Tariff. 
·Additionally, IP Telephony traffic will be considered·switched access 
traffic. · 

. , 

Witness Varner, under cross-examination, stated that· there is nothing in this local 
lnterconni;ction Agreement that discusses, determines, or af!ects tlie way in which BellSouth engages 
in a joint provision Of access service so it is really a definition without a purpose. However, he stated 
that BellSouth would be willing to put the same definition of switched access traffic that is in the tariff 
into the Agreement. 

409 



TELECOMMUNICATIONS -ARBITRATION 

Witness Varner explained that it is important to include IP telephony in the definition to avoid 
confusion. Due to the increasing use of IP technology mixed with traditional analog and digi~al 
technology to transport long distance telephone call~ BellSouth believes that it is important to specify 
that such traffic is switched access traffic rather than local traffic. ,' 

Intermedia witness Jackson testified that the essential difference between the Parties is ttjat 
lntermedia believes that "switched access traffic" should be defined iri, the Parties' agreement. 
lntermedia argued ,that BellSotith's tariff l~guage_ changes from time to time, and referring to ~ts 
tariff allows BellSouth to define this ·cruciarteiih an'y way it wishes, perhaps in ways that Intermedia 
may consider adverse. 

1 

In addition, Interm.edia stated that it.does not believe that it is appropriate for BellSouth!to 
attempt unilaterally to a5sign a regulatory status to "IP Telephony." In its Post~Hearing Brief, 
Intennedia stated that,the treatment of IP telephony should not be determined on a piecemeal basis, 
from state to state, agreement to agreement, but should await a determination from the FCC. 

The Public Staff stated that it does not think the Commission should object to an arrangem~nt 
by BellSouth and Jntennedia to.specifically define switched access traffic in the Agreement as it bas 
been specified in BellSouth', Access Tariff. The Public Staff stated that even though it does not 
necessarily disagree with Bell South's position that toll calls completed using the technology embo<jied 
in IP telephony Should be treated similarly to other toll traffic with respect to .switched access, ~e 
Commission should decline to require a definition of switched access traffic that specifically incluiles 
IP telephony. The Public Staff maintained that this issue is best addressed in a setting in whic~ all 
interex.change carriers (IX.Cs) and other affected carriers have notice and in which the procedures:for 
determining billable minutes are fully explored. · 

.On April 27, 2000, upon the request of the Commission Stall; BellSouth filed a letter with 
attached tariff pages which provided a description of Switched Access Service and associated Feature 
Groups as defined in BellSouth's intrastate Access Services Tariff This letter with attached tariff 
pages is hereby allowed in evidence in thiS proceeding as a late-filed exhibit. ' 

. ' 

Also, on April 27, 2000, Intermedia filed a letter in response to BellSouth', filing which stated 
that the Access Services Tariff which BellSouth cited did not include a definition of switched access 
traffic, and, therefore, the only clear option is Intermedia's suggested language for the definitioµ of 
s_witched access traffic. This letter is hereby allowed in evidence in this proceeding as a late-~ed 
exlubit. 

There is only a fine distinction between switched access traffic and switched access seriice. 
Generally, switched access service is ordered from the tariff and switChed access traffic is whatJone 
sends over the switched access service. The tariff psges submitted by BellSouth are clearly to prorde 
"switched access service." Even though it is unclear from the record what the importance is of having 
a definition of switched access traffic contained in the Parties' local Interconnection Agreement,] the 
definition offered'by Intennedia woul4 seem to be more appropriate since it appears to list the same 
services· as those listed in BellSouth's intrastate Access Tariff under its Switched Access Setvice 
Section. . 1 
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Both Jnterriledia and the Public Staff expressed reservations about Whether IP. telephony 
should be included in a definition of switched access traffic in this proceeding. Intermedia was of the 
opinion that such a definition should await a determination from the FCC; the Public Staff"believes 
that the Commission shou1d 4ecline to require such a defiiriti~n until the issue is mar~ fully addressed 
in a settillg involving all aff~cted_parties; The-Commission believes that due to the considerable 
uncertainty as to bow this type oftelepliony should be defined, the Commission should decline to 
require a definition of sy,itcbed access traffic that specifically includes IP tel~phony-at this time. 

CONCLUSIONS 

The. Commission concludes that the definition of"switched· access traffic" as proposed by 
Intermedia should· be included'in the Agreement. Further, the Commission declines to require a 
definition of switched access traffic that specifically includes IP telephony at this time. 

EVIDENCE AND CONCLUSIONS FOR'FINDING OF FACT NO. 6 

MATRIX-ISSUE NO. 33: Should BellSouth and lntermedia be liabie to each other for lost switched 
access revenues due to lost or damaged billing data? 

POSmONSOFPARTIES 

BELLSOUTH: No and if yes, then no cap. BellSouth argued that since this issue deals with 
switched access revenues. it is hOt appropriate for arbitration under Section 252 ofTA96. BellSouth 
stated that Interconnection Agreements arbitrated under .Section 2S2 _should govern local 
interco1111:ection terms and cqnditions, not switched access issues.' However," 13el1South is willing· to 
~ lntennedia's proposed language with one exception: BellSOUth does not wish to place a· cap 
on the liabili\ies of the Parties. ·, 

INTERMEDIA: Yes. Intermedia mainiained that the Parties' Interconnection Agriement should · 
provide that each Party is liable to the other for lost or, damaged billing data. Intermedia argued that 
the Parties' liability should be capped at $10,000 per episode. · 

PUBLIC STAFF: No. The Public Staff argued that because the Parties must negotiate and settle 
this issue ·shou_ld·it arise, there is already a mechanism in place to•'resolve disputes. The Public Staff 
stated that thei'e iS not a need for a liability cap as proposed by Intermedia. 

DISCUSSION 

The only.area of crintention between the Parti~ concerning thjs issue is whether there should 
or should not be a cap on the liabilities of the Parties. As Intermedia described in its Brief, BellSouth 
and Intermedia provide services jointly to third parties, and.as a result;' each Party must be responsible 
for the maintenance of billing records that will allow the other Party to obtain any revenues due to 
it for ptoviding that.Service. lnte~edia further explained that occasionl!ll.Y, mistakes in compiling 
this billing infonnation occur and that Interinedia originally propo~ed tl,iat the Parties be mutually 
liable for lost or damaged billing data, however, that liability should be limited by a cap. Intermedia 
stated in its Brief that BellSouth has refused to limit liability. lntermedia concluded in its Brief that 
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this issue is an area ripe for disagreement that could escalate into an issue before the Commission and 
that putting a liability cap of $10,000 per episode on lost or damaged billing data is prudent in thJse 
circumstances. 1 

BellSouth witness Varner stated in his rebuttal testimony that BellSouth has advi.Sed 
Intermedia that it is agreeable to Intermedia'.s proposed language, except that BellSouth does Dot 
wish to place a cap on the liabilities of the Parties. BellSouth argued _in its Proposed Order that lits 
switched access revenues are substantial and that it must rely mi accurate information from CLPs 
such as Intermedia in order to accurately bill the appropriate IX Cs and vicEl-versa. BellSouth witn~ss 
Varner stated on cross-examination that a Party would lose switched access revenues due to last: or 
damaged billing records when the data, for whatever reason. was not available for the Party: to 
properly bill the customer. BellSouth stated in its Proposed Order that Intermedia's proposed tap 
of $10,000 is unreasonable since BellSouth's switched access revenues in North Carolina amount to 
millions of dollars annually. Therefore, BellSouth recommended that the Commission rej'ect 
Intermedia's proposed cap qf $10,000, as unreason$le. 

lntermedia argued in its Proposed Order that this issue involves the general terms and 
conditions of the Parties' Interconnection Agreement. Intermedia stated that the losses at issue here 
would occur when one Party causes the other Party's billing data either to be lost or damaged, kd 
the other Party is unaware of its customers having incurred the corresponding charges. Intermedia 
maint.ined in its Proposed Order that once the billing period has passed, the billing party gener!illy 
cannot recover the lost charges from its customers. Intermedia stated that in this proceeding it has ., . .. I 

proposed a means for recovering at least a part of the estimated damages lost from the negligent 
party. Intermedia recommended that the Commission conclude that each Party should be liable to 
the other for losses it causes the other Party to incur by losing or damaging billing data but that 
liability for such losses under the Parties' Interconnection Agreement shall be capped at $10,000 per 
episode. Intennedia argued ·m its Proposed Order that although·its choice for a cap of $10,000 :per 
episode is somewhat arbitrary, BellSouth has not suggested a better one. Intermedia argued that its 
proposal would minimize bot~-Parties' exposure to unlimited and unquantifiable losses. Intennidia 
witness Jackson stated on cross-examination that lntermedia has not been as wedded to the adual 
dollar amount of the cap as it was to coming up with a reasonable cap based on good busitiess 
practice to ensure that no Party is overly damaged for issues that may be beyond the Party'S con~rol. 
Intermedia witness Jackson also clarified on cross-examination that the situation that is describe(! in 
this issue is limited to situations where cooperative efforts between the Parties to reconstruct! the 
billing data have failed for whatever reason. 

The Public Staff argued in its Proposed Order that there is ho need for a liability cap. irhe 
Public Staff argued that since the Parties must negotiate and settle the issue should it arise, thde is 
already a mechanism in place to resolve disputes; The Public Staff maintained that it is equitab~e to 
require the liable party to provide adequate compensation for damages it has caused. The Public Staff 
recommended that the Commission decline·to require the inclusion of a liability cap for lost or 
damaged switched access revenues. -

The Commission notes that Intermedia witness Jackson testified that the situation that is 
described in this issue is limited to situations where cooperative efforts between the Parti~s to 

' 

412 



TELECOMMUNICATIONS -ARBITRATION 

reconstruct the billing data have failed· fof whatever reason'. Intermedia's proposed language as 
reflected in Exhibit I ofBellSouth's Petition for Arbitration filed on December 7, 1999 reads: 

"In the event of a loss of ,data, both Parties ~hall cooperate to 
reconstruct the lost data and shall make b.est efforts to do so within 48 
hours. If such reconstruction is not·possible, the Parties shall use a 
reasonable estimate of the lost data, based on twelve (12) months of 
prior usage data; provided that if twelve (12) months of prior usage 
data is not available, the PartieS shall base the estimate on as JJluch 
prior usage data that is available; and further provided, however, thst 
if reconstruction is required prior to the availllbility of at least three 
(3) months of prior usage .,data, the Parties shall defer such 
reconstruction until three (3) .months of prior usage data is available. 
,Jfthe estimated billing is not accepted for.payment by the ail'ected 
Access Services Customer(s), the responsible Party shall be liable to 
the other Party for any resulting lost revenue up to a maximum of 
$10,000 in the aggregate in any one (1) month period. Lost revenue 
may be a· combination of ~enues that could not be billed to the End 
Users and associated Access Service revenues. Lost'revenue will be 
calculated by subtracting the amount actnally paid by the ail'ected 
Access Services Customer(s) from the estimated billing derived 
pursuant to the process set forth in this section." (Proposed 
Interconriection Agreement, Attachment 3, Section 6.8.6, pages 18- _ 
19). 

Also, the ·Commission notes that BellSouth's proposed·_Jnterconnection Agreenient with 
Intermedia filed as Exhibit I to its December 7, 1999 Petition for Arbitration han Liability and 
Indemnification section [See pages 5-6 of the General Terms and Conditions -Part A]. 

Toe Commission believes that it would be more appropriate to adopt intermedia's proposed 
language outlined above, but removing the last three sentences referencing lost revenues or the 
liability cap of$! 0,000. The language to be included in the Agreement would require the Parties to 
make cooperative efforts to reconstruct billing data using their best efforts. Thus, the CommiSsion 
declines, to require .the inclusion of a clause requiring liability for lost switched access revenues 
resulting from lost or damaged billing data. 

CONCLUSIONS 

The Commission finds it appropriate to adopt Intennedia's proposed language concerning lost 
switched access revenues due to lost or damaged billing data, but declines to.require the inclusion of 
a clause requiring liability for lost switched access revenues resulting froin lqst or damaged billing 
data Therefore, the Commission finds it appropriate to require the Parties to delete the last three 
seritences of lntermedia's proposed language which reference lost revenues or a liability cap of 
$10,000. 
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 7 

MA TRIX ISSUE NO. 37: Should all framed packet data transported within a VC that originates 
and terminates within a LATA be classified as local traffic? 1 

POSmONS OF PARTIES 

BELLSOUTH: While BellSouth agrees that all framed packet data transported within a VC that 
originates and terminates within a LATA should be classified as local traffic for the purposes of 
establishing intercomie~on between the Parties, BellSouth contends that frame relay tra;ffi.c 
originated and terminated in the LATA should not be subject .to reciprocal compensatjon .. 
BellSouth's rationale is that there is a need to distinguish between voice traffic ai;id frame relay traffic. 
Voice traffic travels in a connection between at least two points and can be measured in minute~ of 
use, while frame relay utiliz.es packet switching, where packets or "bursts" of information are s~t in 
groups. Since there is no continuous connection, a minutes of use measurement is inappropriate. 

INTERMEDIA: Frame relay and other data traffic originated and terminated within the same LATA 
should be considered local traffic. Thus, such traffic should be subject to reciprocal compensat~on. 
However, the underlying issue of the measurement of such traffic has not been addressed. Thus,1 the 
Parties should submit late-filed exhibits outlining their proposals for measurement and compensation 
of frame relay and other data traffic for reciprocal-compensation purposes. 

I 
PUBLIC STAFF: The record indicates that both Parties recognize that reciprocal compensa~on 
would apply to this traffic. The FCC had clearly recognized that packet switching differs from 
traditional local circuit switching. See Third Report and Order and Fourth Further Nolie~ of 
Proposed Rulemaking CC Docket No. 96-98, November 5, 1999, th. 592. However, thele is 
insufficient infonnation in this ·r~cord. to establish an appropria1e mechanism for reciprhcal 
compensation. The Parties (preferablyjointly) should be directed to prepare such a mechanism. fl"he 
proposal(s) should include.a description of aod basis for the proposal and should reflect Iha~ 'i'hile 
intraLATA frame relay circuits cao be considered local for the purpose of physical installation:and 
interconnection, the traffic occurring ov~r the facilities can and probably will be both local I and 
intraLATA toll. 

DISCUSSION 

The CommissioD. notes that Section 25 l(c) ofTA96. which requires reciprocal compensation, 
does not differentiate between voice ,and data services. Indeed, the FCC in its August 7, 1998, 
Advaoced Services Order rejected a BellSouth contention that Section 251(c) does not apply to 
technology which was not deployed at the time of the enactment ofTA96. 

I 

BellSouth bad conceded that intraLATA traffic transported by frame relay should be classified 
as local for the-purposes of establishing lnterconnections. BellSouth witness Varner appearJd to 
recognize that local traffic transported via frame relay is subject to reciprocal compensation. ! 
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Nevertheless, BellSouth is surely right in its contention that !!!l!..i!!! such intraLATA traffic is 
in fact local and that the nature of packet switching is such that application of a straight minutes,of
use arrangemeht is questionable. 

The Commission believes that it is Clear that reciprocal compensation should be.paid for the 
local portion of framed packet data transported within a VC that originates and terminates within a 
LATA However, there is a dearth of evidence as to what the appropriate,design and level for such 
compensation should be. BellSouth witness Varner speculated as to a ''bill and keep" arrangement, 
tiut Intennedia made no. firm-proposal. · ' 

CONCLUSIONS 

The Cmrunission concludes tha~ reciprocal compensation should be paid for the local portion 
of framed packet data transported within a VC that originates aod terminates within a LATA 
BellSouth ~d Intermedia are directed to propOse a mechanism to provide for such compensation. 
Such proposal should be a joint proposal, if possible; and should include a description of and basis 

. for the proposal. The proposal(s) should take into consideration that, while intraLATA frame relay 
circuits can be considered local for the purposes of physical installation and interconnection, the 
traffic occurring over the facilities can and probably will be local and intraLATA toll. Such 
proposal(,) is/are required to be filed with the Commission no la\er than July 13, 2000. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO, 8 

MATRIX ISSUE NO. 38: If there are no VCs on a frame relay interconnection facility when it is 
billed, should the Parties deem the PLCU to be zero? 

POSfflONS OF PARTIES 

BELLSOUTII: Yes. BellSouth proposes a PLCU of zero if there are no VCs on a frame relay 
interconn~ction facility when it is billed. 

INTERMEDIA: No. intermedia argued that the PLCU on newly installed frame relay 
intercoonection trunks should be 100% until'such time as trallic begins to flow over those trunks (the 
point at which VCs are.turned up on the trunks). Intennedia stated that after the trunks are turned 
up, the Parties' established cost allocation forinula should apply. 

PUBLIC STAFF: Yes. The Public Staff recommeoded that until Intennedia begins to use the frame 
relay trunks, the PLCU should be deemed to be 0%. 

DISCUSSION 

BellSouth stated in its PropoSed Order that this issue concerns the cost of frame relay 
interconnection facilities after the facilities lire ordered, but before a customer begins to utilize theDL 
BellSouth stated that ordinarily, Intermedia would order facilities, BellSouth would then install the 
facilities, .and then BellSouth would bill Intermedia for the facilities. BellSouth stated that at some 
future point, Intennedia would begin to use the facilities that it ordered. BellSouth maintained that 
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after traffic begins to flow over- the interconnection facilities, Intermedia then advises BellSouth what 
percentage of the traffic is expected to be local, and BellSouth reimburses Intermedia for a portibn 
of the trunk charges based on the PLCU. BellSouth stated, however, that prior to traffic flowing over 
these trunks, there are two compelling reasons why the ·PLCU should be zero: (1) BellSoutl\'s 
experience indicates that the predominant use of these typ~ of facilities is for inteiLATA traffic si1¥e 
frame relay is generally used for hlgh speed exchange oflarge amounts of data; and (2) Intermedia 
controls when traffic begins to flow over the facilities and BellSouth should not be forced to indur 
charges until Iritermedia begins to flow traffic over the facilities. BellSouth argued in its Propos

1

ed 
Order that it is clear that the appropriate PLCU,for frame relay interconnection facilities, where thCre 
are no VCs (i.e. there is no traffic flowing over the facilities), should be zero. ' 

' BellSouth witness Varner stated in hls rebuttal testimony tbat BellSouth'• position is tbat, if 
there are no VCs on a frame relay interconnection facility when it is billed, then th~ PLCU shouldlbe 
zero (and therefore BellSouth would not reimburse Intermedia for any trunk charges) and that 
Intermedia's position is-that the PLCU should be 100% in this situation (and therefore BellSoUth 
would bave to reimburse Intermedia for half of the trunk charges). BellSouth witness varher 
explained in hls rebuttal testimony that once frame relay traffic is flowing over the trunks, Interme~ia 
advises BellSouth of the PLCU (Le., what percentage of that traffic is local) and BellSouth reimburses 
Intermedia for a portion of the interconnect~on trunk charges based on the PLCU. Witness varper. 
provided an example in hls rebuttal testimony wherein if the PLCU is 10%, then BellSouth reimburses 
Intermedia for 5% of the charges (PLCU + 2). 

Intermedia stated in its Proposed Order that this issue involves the cost of interconnection 
trunks between the Parties' frame relay networks. Inte~edia maintained that when it orders fr~e 
relay interconnection trunks from BellSouth, Interrnedia_ pays a nonrecurring charge and a recun;ing 
charge, Intermedia stated tbat when traffic begins to flow over these trunks, Intermedia advises 
BellSouth of the percentage of the traffic whlch is local (the PLCU) .. Jntermedia stated tbat Ith• 
Parties eyeuly split the recurring cost associated with local traffic over these trunks and if the PL~U 
is I 00%, each Party is responsible for half the. cost; BellSouth would reimburse lntermedia for l1al£ 
the recurring charge for these trunks. Intermedia maintained that there is no cost sharingj~~r 
interLATA frame relay traffic over these trunks, and Intermedia bears all of this cost. lntermedia 
stated in its Proposed Order tJ)at BellSouth witness Vamer's own testimony is that this issue-arises 
under very limited circumstances. Intermedia argued that once traffic begins to flow over tliese 
trunks, there is an established formula for cost allocation that is not in dispute. Intermedia maint$ed 
that there is no evidence in the record about what percentage of frame relay traffic is local vetsus 
interLA'I:A. Intermedia recommended in its Proposed Order that the Commission find thai its 
proposal is the most reasonable resolution of the issues since presumably the period after the tn.inks 
are installed but before they are turned up is short and it is reasonable that during this period of time 
the equal cost sharing arrangement proposed by Jntermedia is appropriate. '. 

Intermedia argued in its Brief that it is asking this Commission to find tbat the Parties should 
equally share the cost of establishing and·maintaining frame relay interconnection arrangements ~hen 
there is no objective measure of how these expenses should b_e resolved. Intermedia statedthat the 
frame_relay interconnection arrangement benefits BellSouth's customers and Jntermedia's custoIµers 
that want to exchange data traffic. Jntermedia maintained that this type of arrangement_ is made for 
the exchange of data traffic, and as BellSouth witness Varner conceded during cross-examination, 

i 
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there must be a BellSouth customer on the other end of the connection to make it seOSIDle; therefore, 
Intermedia asserted that BellSouth, Intermedia, and both Parties' customers benefit from the service. 
Further, 'in its ~ri~ Intemi~dia argued that in the event an existing arrangement does not have.any 
traffic for a given billing cycle, why should BellSouth be able to ·nearly double the charge to 
Intermedia when BellSouth's cost of providing the service 'tO lntermedia remains constant. 
Intennedia stated that finding that the PLClhliould be zero during.tliis time ofno traffic would be 
a windfall to BellSouth solely for maintaining a mutually beneficial interconnection arrangement. 

Intennedia witness Jackson stated in his direct testimony that any other conclusion where the 
PLCU is not ,100% could unreasonably impose higher rates on Intermedia, even though BellSouth 
was not incurring higher costs fa providing the facility. During cross-examination, witness Jackson 
stated that he did not knnw what the percentages would be between local and inter LAT A traffic over 
frame relay but that he would assume that there would be both types of traffic. Further, witness 
Jackson admitted on cross-examination that it is up to'Intennedi~ and its customer when the circuit 
is turned up. 

The Public Staff argued in its Proposed Order that the uncontested evidence in this case is that 
most' of the traffic carried over frame relay trunks is not local. The Public Staff maintained that it 
would, therefore, be unrealistic for the Commission to adopt the position advocated by Intermedia .. 
The Public Staff stated that; in effect;. Intermedia appears to be seeking more favorable terms when 
no traffic is being carried over the trunks than when traffic does flow. The Public Staff argued that 
Intermedia c6ntrols the use of the trunks and. can alleviate the situation. Therefore, the Public Staff 
recommended that the CommisSioti. conclude that until Interm~ia begins to use the ftllllle relay 
trunks, the PLCU should be deemed to be 0%. 

Al~ough there is ho specific evidence in the record of.the percentage ofloCaltraffic which 
typically flows over frame relay interconnection facilities, the Commission'belieV'es that the record 
of evide_nce generally supports BellSouth's Contention that the predominant use of these types of 
facilities is ~or'interLATA traffic since fr~e relay is generally used for high speed exchange oflarge 
amounts of data. Additionally, the ComniissiOn agrees with BellSouth that it is up to lntennedia · 
when traffic begins to flow over these facilities. Based on this, the Commission believes that it is not 
reasonable for.BellSouth to be expected to rei!Dburse lntermedia d~ring ~his thn~ when no traffic is 
Howing over the facilities. Adopting Intermedia's position that the PLCU should be 100% during 
this time would obligate BellSouih to reimburse Intermedia for 50% of the facilities although there 
is no traffic flowing over the facilities. Therefore, the Commission fi.Iids that it is appropriate for the 
PLCU for frame relay interconnection facilities, where there are no VCS (ie. "there is no traffic 
flowing over the facilities), to be zero. 

CONCLUSIONS 

Tl1.e Commission conclud8s that when there are no VCs on a frame relay interconnection 
facility when it is bille~, the Parties should deem the PLCU to be zero. 
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 9 

MATRIX ISSUE NO. 45: Should the Interconnection Agreement specifically state that the 
Agreement does not-address or alter either Party's provision of Exchange Access Frame Relay 
Service or JnterLATA Frame Relay Service? 

DISCUSSION 

Since the filing of Proposed Orders by Bcl!South and Intermedia, BellSouth filed a letter wjth 
the Commission on May-2, 2000, stating that the Parties have resolved this issue. The Parties agre'ed 
that the language that had been suggested by BellSouth in the Proposed Interconnection Agreemeh~ 
Attachment 3, Section 7.9.6, should be stricken. The Parties have requested that this issue :be 
withdrawn from this arbitration. 

CONCLUSIONS 

The Commission aclmowledges that this issue has been resolved by the Paffl;es. 
Consequently, the Commission finds it appropriate to allow the Parties' request that the matter

1 
be 

withdrawn from arbitration. 

IT IS, THEREFORE, ORDERED as follows: 

I. That B~llSouth and !ntermedia shall prepare and file a Composite Agreemen! in 
confonnity with the conclusions of this Order not later than July 28, 2000. Such Composite 
Agreement shall be in the form specified in paragraph 4 of Appendix A in the Commission's Angus! 
19, 1996 Order in Docket Nos. P-140, Sub 50, andP-100, Sub 133, concerning arbitrstionprocedure 
(Arbitration Procedure Order). ' 

2. That BellSouth and Intermedia shall file a proposed mechanism to provide that 
reciprocal compensation is paid for the local portion offrarned packet data trsnsported within a N'C 
that originates and terminates within a LATA no later than July 13, 2000. 

3. That, not later than July 13, 2000, a party to the arbitration may file objections to this 
Order consistent with paragraph 3 of the Arbitration Procedure Order. 

4. That, not later than July 13, 2000, any interested person not a party to this proceeding 
may file cominents concerning this Order consistent with paragraphs 5 and 6, as applicable, of the 
Arbitration Procedure Order. 

I 

5. That, with respect to objections or comments filed pursuant to decretal paragraphs 
3 or 4 above, the party or interested person shall provide with its objections or commentS an 
executive summary of no greater than one and one-half pages, single-spaced or three pages, double
spaced containing a clear and concise statement of all material objections or comments. iThe 
Commission will not consider the objections or comments of a party or person who has not sub~tted 
such executive summary or whose executive summary is not in substantial compliance with the 
requirements above. 
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6. That parties or interested persons submitting Composite Agreements. objections or 
comments shall also file those Composite Agreements, objectidns Or comments, iricluding the 
executive summary required in decretal paragraph 5 above, on an MS-DOS formatted 3.5-inch 
computer diskette containing noiicoinpressed files created or saved in WordPerfect format. . . . 

7. That the exhibits file_d by .Intennedia on March 6, 2000, in response. to the 
Commission's February 29, 2000 Order, arid BellSouth's reply ofMarch 10, 2000, to Intermedia's 
exhibits be; and the same are hereby, adn\itted in evidence as late-filed exhibits. ·- , ,·.,,:..,,:;,. •,:' . 

8. That the description of Switched Access Service and associated Feature Groups as . 
defined in Bell South's intrastate Access Services Tariff filed in a letter from BellSouth on April 27, 
2000, and the response oflntennediato this letter, be, and the same are hereby, admitted in evidence 
in this proceeding as late-filed exhibits. 

-ISSUED BY ORDER OF THE COMMISSION. 
This the .J1!!L day of June, 2000. 
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NORTH CAROLINA UTILITIES COMMISSION 
·Gail L. Mouut, Deputy Clerk 
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LATA Local Access and Transport Area 

LEC Local Exchange Company (Carrier) 

PLCU Percent Local Circuit Use : 
Public Staff Public Staff-North Carolina Utilities Commission 

Sprint Sprint Communications Company. L.P. 

-TA96 Telecommunicatio.ns Act ofl996 ' 
I .. ,-, ... ,., '"". . 

TELRIC Total Element Long Run Incremental Cost 
' 

UNE Unbundled Network Element ! 

. USLEC US LEC ofNcirth Carolina Inc . ' 
vc Virtual Circuit 

DOCKET NO. P-55, SUB 1178 

In the Matter of 
Petition ofBellSouth Telecommunications,Inc. for ) ORDER RULING ON 
Arbitration of Interconnection Agreement with lntermedia ) OBJECTIONS, REQUEST 

1 

Communications, Inc. Pursuant to Section 252(b) of the ) FOR RECONSIDERATION; 
Telecommunications Act of 1996 ) AND COMPOSITE 

) AGREEMENT 

BEFORE: Commissioner San J. Ervin, IV, Presiding, and Commissioners William R. Pittman•and 
Robert V. Owens, Jr. 

BY TIIB COMMISSION: On June 13, 2000, the Commission issned a Recommended 
Arbitration Order (RAO) in this docket. Finding ofFact No. 2 of that Order states: "For reciprocal 
coinpensation purposes, [Intermedia Communications Inc.] lntermedia should-be compensated at 
[BellSouth Telecommunications, Inc. 's] BellSouth's tandem interconnection rate. 

On July 13, 2000, BellSouth filed·its Objection and Request for Reconsideration concerning 
the Commission's decision regarding the application of the tandem rate to reciprocal compensation. 
BellSouth stated that reconsideration is warranted because the Commission's detennination is legally, 
and factually flawed. · 

On July 21, 2000, Intennedia filed its Response in Opposition to BellSouth's Objectioll and 
Request for.Recol'.!5ideration, intermedia pointed out that BellSouth's ·arguments as to the taridem 
switch rate have previously been rejected'by the Commission and ~t BellSouth has not pres~nted 
a single reason that the Commission's determinations in·the RAO as to the tandem switch rate s~ould . . 
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be revisited. Intennedia requested that the Commission reject BellSoutlts Objection and Request for 
Reconsideration. 

Discussion an4 Commission conclusions regarding the issue raised by BellSouth's -in its 
Objections·lind Reqriest for Reconsideration foll1;>.W: · 

FINDING OF FACT NO. 2 - !MA TRIX ISSUE NO. 3): Should Intermedia be compensated 
for end office, tandem, and transport -~lements, f9r purposes of reciprocal compensation? 

• .. ;.c•) ~•- ·• . 

INTIIAL COMMISSION DECISION 

The Commission concluded that, for reciprocal compensation purposes, 'Inteniledia should 
be comp.en5ated at BellSouth's µmdem interconnection rate. · 

COMMENTS/OBJECTIONS 

BELLSOUTH: On July 13, 2000, BellSouth filed Objection and Request for 
Reconsideration of the Commission's Reco1111I1ended Arbitration Order (RAO) dated June 13, 2000. 
Specifically, BellSouth objected to the Conimission's determination that Intennedia should be 

. compensated at BellSouth's tandem interconnection rate. BellSouth stated that reconsideration is 
warranted because the Commission's determination is legally and factually flawed,.and ·that the 
evidence in the record does not support the award of the tandem interconnection rate to Intermedia. 

IiJ. its argument that the Commission's decision· is legally .flawed; BellSouth,stated that 
IntennediS.'s evidence supports only the notion that its switches may be capable of performi!].g tandem 
switching.functions. BellSouth argued that no serious argument can be made .that Intermedia'S two 
switches in Charlotte and Raleigh acll\ally perform functions similar to" those perfonned by 
BellSouth1s tandem switch. While Iritermedia's switches may be capable of performing tandein 
switching functions when connected to end office switches, capability ii, not the test. BellSouth stated 
that Inteimedia did not present any credible evidence to support a cOnclusion that the Intermedia 
switches actually perform functions similar to-BellSouth's tandem switch.r BellSouth further stated 
that the information submitted by lnteniledia regarding the manufacturer's specifications of the 
switches only spoke fo .the capability of the switch, not its actual perfonnance. 

BellSouth argued that the Commission's analysis that "the.concept of equivalent functionality 
is included within the requirement tha~ th~ 'equipment utilized by b6th Parties covers the same basic 
geographic area, 11·cannot be squared with the Plain language of the FCC's discussion of Rule 51. 711. 
The courts have expressly held that equivalent functionality and geographic comparability are !wQ. 

separate requirements that must be satisfied. 

In support of its arguments, BellSouth cited three Court cases: U.S. West Communications, 
Inc. v. Minnesota Public Utilities Commission (CJ.S. Westv. Minnesota PUC},. 55 F. S.p. d: 968, 977 
(D. Minn. 1999); MCI Telecommunications Corp. v. Michigan Bell Telephone Co. (MCI v. 
Michigan Bell), 19 F. Spp .. d. 768, 790 (E.D. Mich. 1999); and, MCI Telecommunications Corp. 
v. Illinois Bell Telephorre CompanydlblaAmeritechlllinois, Inc. (MCiv. Ameritech), No. 97c2225, 
1999 U.S. dist. Lexis 111488 (N.D. ill.), June 22, 1999. 
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BellSouth also referred to and quoted extensively from portions of the Proposed Clrder of)he 
Public Staff which supported BellSouth's position as to the issue of actually performing tan~em 
switching functions as opposed to having the capability of performing these functions. ' 

In its argument that the Commission's detennination is factually flawed, BellSouth stated that 
there is no credible evidence in the record that Intermedia's switches serve a geographic area 
comparable to BellSouth's tandem switch. 

BellSouth stated that, as it bad previously pointed out, lntermedia inappropriately labeled its 
collocation sites as end~office switches, and artificially inflated.the number of end users. BellStjuth 
noted that Intermedia only bas three collocation sites for the Raleigh LATA and two for the Charlotte 
LATA, which clearly indicates only the capability to serve a limited number of customers in a Very 
small geographic service area. Moreover, depicting rate centers,to be seived in the future ~oes 
nothing to support the requirement that customers are currently being served by Intermedia. 
BellSouth submitted that the information relied·upon by the Commission in making its determination 
was flawed and insufficient. 

BellSouth noted that the Public Staff aod the Florida Public Service Commission Staff (in, the 
same BellSouth-Intennedia arbitration in Florida) concurred with BellSouth as to this issue. 

INTE~EDIA: On July 21, 2000, Intermedia filed its Response in Oppositioii to 
BellSouth's Objection and Request for Reconsideration. lntennedia pointed out that ·BellSotjth's 
arguments as to the tandem switch rate have -previously been rejected by the Commission :and 
BellSouth has not presented a single reason that the Commission's,detenninations in the RAO as to 
the tandem switch rate should be revisited, lntermedia requested that the Commission reject 
BellSouth's Objection and Request for Reconsideration. 

Intermedia stated that FCC Rule 51. 71l(a)(3) and Paragraph I 090 of the FCC's F,rst Report 
and Order demonstrate that a competing local provider must establish that the facilities! are 
geographically comparable to the incumbent's facilities in order to receive the tandem interconnection 
rate for purposes of reciprocal compensation. Paragraph 1090 also shows that new technology luch 
as lntermedia's Nortel DMS 500 switches, while not CO!l,stituting ,an identical network to:· the 
incumbent LEC's network, can achieve such comparability by showing· 11geographic coverage0 ,and 
nsimilar functionality." 

Intermedia pointed out that the Commission followed this same approach to geogra~hic 
comparability in both the ICG and Delta Com arbitrations. (ICG Telecom Group, Inc. For Arbitration 
of its Intercoi1nection Agreement with Bel/South Telecommunications, Inc.(ICG), Docket No. P-582, 
Sub 6; Petition by I1CADeltaCom cOmmunications, Inc. (DeltaCom), For Arbitratioh of 
Interconnection Agreement with BellSouth Telecommunications, Inc., Docket No. P-500, Subj 10.) 

Intermedia contended that_ Be11South1s reliance on a recommendation from another jurisdiction 
is not persuasive. Intermedia stated that the opinion of the Commission Staff in Florida, whei'e an 
arbitration between Intermedia and BellSouth is pending, bas not yet been ruled on by the Fl4rida 
Public Service Commission, and BellSouth's emphasis on a non-binding opinion demonstrates the 
futility it faces with regard to -objecting to the panel's .conclusion on the tandem switching i~sue. 
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Furthermore, lntermedia pointed out that resoltition of the tandem switching.issue requires factual 
determinations which may be specific to a particular state, and the recommendation of Florida's 
Commission Staff may not apply as well in _North Carolina. 

lntermedia noted the July S; 2000 decision in the corresponding Georgia Jotermedia/Be!ISouth 
arbitration, in which the Georgia Public Service Commission issued· a ruling adopting its staff's 
recommendation that Intermedia is entitled to the tandem interconnection rate in Georgia. lntermedia 
pointed out that'Jotermedia utilizes the same switch (Nortel DMS-500 Switch) in Georgia as it does 
in North. Carolina. InteI11ledia subrnitted··that 'the Georgia Public Service Commission made the 
factual determination that lntermedia's network was geographically comparable to BellSouth's 
network, and that the Georgia Commission's decision is more persuasive than an opinion from the 
Florida staff. 

DISCUSSION 

Jo the RAO in this proceeding, the Commission stated that the pertinent authority governing• 
the issue of reciprocal compensation for tandem switching is found in FCC Rule SI. 71l(a)(3) and 
Paragraph 1090 of the FCC's First Report and Order. 

Rule Sl.71l(a)(3): 

Where the switch ofa carrier other than an incumbent LEC serves a geographic area 
comparable to the area served by the incumbent LEC's tandem switch, the appropriate 
rate for the carrier other than an 'incumbent LEC is the incumbent LEC's tandem 
~terconnection rate. 

Paragraph 1090 of the First report and Order: 

We find that the "additional costs" incurred by a LEC when transporting and 
tenninating a call that originated on a competing carrier's network are likely to vary 
depending on whether tandem switching is involved. We, therefore, conclude that 
states may establish transport and termination rates in the arbitration process that vary 
according to whether the traffic is routed through a tandem switch or directly to the 
end office switch. In such event, states' shall also consider whether new technologies 
(e.g., fiber ring or wireless netwOrks) perform functions similar to·those performed 
by ·an incumbent LEC's tandem switch and thus, whether some or all calls terminating 
on the new entrant's network ~hould be priced the same as the sum of transport and 
termination via the incumbent LEGs tandem switch. Where the interconnecting 
carrier's switch serves a geographic area comparable to that served by the incumbent 
LEC's tandem switch, the appropriate proxy fOr the interconnecting carrier's 
additional costs is the LEC tandem interconnection rate. 

Based on its understanding and interpretation of the FCC's Rule 711.11 and Paragraph 1090, 
the Commission found, based on the evidence submitted by lntermedia, that Intermedia had met i~s 
burden of proof that its switches cover a comparable geographic ai:ea to that covered by BeUSouth's 
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' switches, and th_at, for reciprocal compensation purposes, Jntermedia wa:s entitled to compensatiOn 

at BelISouth's tandem interconnection rate. 

In addition to its decision in the RAO in this docket, the Commission has·concluded in two 
previous arbitrations, !CG/BellSouth (Docket P-582, Sub 6) and DeltaCom/BellSouth (DocketP-
590, Sub-10), that both companies bad met their burden of proof in regard to ·this issue, and were 
entitled to BellSouth's tandem switching rate for redprocal compensiition purposes. ' 

In the Delta Com RAO, the Commission discu,ssed more extensively its belief that thelangu~ge 
in the FCC's Rule 51. 711 and the attendant discussion in Paragraph 1090 clearly contemplate that 
exact duplication of the ILEC's network architecture is not necessary in order for the competing lo,bal 
provider (CLP) to.be eligible to receive reciprocal compensation at the tandem switching rate. ~e 
Commission also indicated that it believes that the language in the FCC's Order treats geographic 
coverage as a proxy for equivalep.t functionality, and that the concept of equivalent _:functionality is 
included within the requirement that the equipmen~ utilized by both parties covers the same bllSic 
geographic area. 

The Commission expanded this reasoning further in its Order Ruling on Objections, Req~est 
for Reconsideration, and Composite Agreement in the PeltaCom arbitration decision by stating: "The 
literal language ofFCC Rule 51.711 states that the Commission should rely on geographic coverage 
as the sol~ basis for determining this issue. The only way to reconcile the language of FCC Rule 
51. 711 with Paragraph I 090 of the First Report and Order is to adopt the approach taken by \he 
Commission in-the RAO in the DeltaCom case, which treats comparable geographic coverage ~s a 
proxy for equivalent functionality. This approach reconciles FCC Rule 51. 711 and Paragraph 1090 
in a manner which rests upon a reasonable construction of both. Any other approach necessa'rily 
assnme.s that there is an inconsistency between FCC Rule 51. 711 and Paragraph 1090, a result which 
the Commission is loath to reach. Furthermore, the adoption of the argument advanced by BellS_duth 
and the Public Staff would, of necessity, require a CLP to duplicate the network architecture utilli:ed 
by the incumbent, ~ outcome which is expressly rejected in Paragraph 1090. Finally, adoptioil of 
the argument that the.CI.P's switch must actually be serving customers in the relevant geographic area 
instead of being capable of serving them makes the availability of the tandem switching rate 
contingent upon the level of market penetration achieved by the CLP, an outcome which findS no 
support in either Rule 51.711 or Paragraph 1090." 

The Commission concluded in the R'.A.O that Intennedia had met its burden of proof that its 
switches cover a comparable geographic area to that covered by BellSouth"s switches, and th~t.~ for 
reciprocal compensation purposes, Intermedia is erititled to compensation at BellSouth's tandem 
interconnection rate. Further, as the ·commission pointed out in the DeltaCom Order RulinS on 
Objections, Request for Reconsideration, and Composite Agreement, it does not agree that FCC Rule 
51. 71 l(a) in its entirety can be interpreted as creatiog a two-pronged test involving both equivalent 
functionality and geo~phical serving area as sep¥3,te prerequisite~ _for obtaining the tandem 
switching rate. 1 

In any event, the Commission believes that, regardless of the proper interpretation of the 
FCC's Rule and· Paragraph 1090 of the First Report and Order, Intermedia has met both! the 
functionality and geographic coverage tests claimed by BellSouth. As pointed out in the RAO, with 

' 
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respect to the issue of geographic cofflparability, Intenile~a submitte(i information which included 
a list of its customera by location; a listing of the company's collocations; and county maps depicting 
current and future rate centers in and around the two cities. With respect.to the functionality issue, 
Intermedia submitted information from the manufacturer of its two North Carolina switches 
concerning the technology inherent in the·Switches used-by Intermedia: futerm.erua· also included 
diagrams and narratives describing,the trunk topology ofitS two North Carolina switches and call 
diagrams depicting the functions perfonned by its switclies. In addition, Intennedia wiiness Jackson 
testified that "The [Iniermedia switches .perform the functions of a tandem, such as remote ttaffiC 
aggregation. and the functions of end office switches, such as providing dial tone. Due to -this 
diffetent network design concept, Intermedia1s singie switches have to perfonn all of the relevant 
:functions, including the ·function BellSouth assigns to i~S tandem switches.'' 

The three court cases cited by BellSouth in support of its views are the same three court cases 
cited by BellSouth in the DeltaCom proceeding. In the DeltaCom Order, the Commission expressed 
doubts about the generic value Of these cases as they involved specific fact situations peculiar to those 
cases. The Commission remains unconvinced that the court cases cited by BellSouth are particularly 
persuasive of its arguments in the Intermedia case. The Commission has serious doubts about the 
generic applicabilit~ of these decisions for the same reasons set forth,in the ITC"DeltaCom Order. 

A3 stated in the DeltaCom Order, the Commission reiterates its advice to any party in this 
docket wishing to pursue this issue to seek a Declaratory Ruling from the FCC. 

CONCLUSIONS 

The Commission concludes that Intermedia has clearly met its burden of proof that its 
switches provide equivalent functionality through their geographic coverage and that, by doing so, 
Intermedia is entitled to compensation at BellSouth's's tandem interconnection rate. 

In addition, the Commission concludes that, if there is a two-part lest for both geographic 
coverage and functional equivalence, Intermedia meets both prongs of such a test. Thus, the 
Commission finds it appropriate to deny BellSouth', Objection and Request for Reconsideration and 
affirms its RAO in this regard. 

IT IS, THEREFORE, ORDERED as follows: 

L That the Commission hereby denies BellSouth's Objection and Request for Reconsideration 
and affirms Finding of Fact No. 2 ofits RAO in this docket. 

2. That the Commission will entertain no further comments, objections, or unresolved issues 
with respect to issues previously addressed•in this arbitration proceeding. 

ji,)')(J600.0l 

ISSUED BY ORDER OF THE COMMISSION. 
This the 7th day of September, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

425 



TELECOMMUNICATIONS - ARBITRATION 

DOCKET NQ. P-55, SUB 1178 

BEFORE TiiE NORTII CAROLINA UTILITIES COMMISSION 

In the Matter of 
Petition for Arbitration of the Intercollilection Agreement ) 
Between BellSouth Telecommunications, Inc., and lntermedia ) 
Communications, Inc., Pursuant to Section 252(b) of the ) 
Telecommunications Act of 1996 ) 

ERRATAORDER 

BY TiiE PRESIDING COMMISSIONER: On July 28, 2000, an Order Extending Time for 
Filing Composite Agreement was issued in this docket providing the parties an extension ofti.m.¢ in 
which to file the Composite Agreement until 10 _days after the Commission has issued its Order1 on 
the frame relay proposal. On September 7, 2000, an Orde_r Ruling on Objections, Request~1for 
Reconsideration, and Composite Agreement was issued in this docket. However, the Order did not 
address the Composite Agreement nor did it amend the Order Extending Time for Filing Compo~ite 
Agreement and no such Composite Agreement has been filed. Therefore,. the inclusion of the words 
"and Composite Agreement'' in the caption of the September 7, 2000, Order was incorrect, and thOse 
words should be deleted. 

IT IS, TIIEREFORE, SO ORDERED. 

ISSUED BY ORDER OF TiiE COMMISSION. 
This the ...li!h_ day of September, 2000. 

NORTII CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

mzO!lUOO..lJ 

DOCKET NO. P-55, SUB 1178 

BEFORE TiiE NORTII CAROLINA UTILITIES COMMISSION 

In the Matter of 
Petition for Arbitration of the Interconnection Agreement ) 
Between BellSooth Telecommunication~ In~, and lntennedia ) 
Communications, Inc., Pursuant to Section 252(b) of the ) 
Telecommunications Act of 1996 ) 

ORDER CONCERNING 
FRAMERELAY 
ISSUE 

' BY TiiE COMMISSION: On June 13, 2000, the Commissio.n issued a Recommended 
Arbitration Order in the above docket. Matrix Issue No. 37 read: "Should all framed packet ,data 
transported within a VC that originates and tenninates within a LATA be classified as local traffic?" 
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The Commission in its Disrussion stated that it was clear that reciprocal compensation should be paid 
for the local portion of framed packet dais transported within a VC that originates and terminstes 
within aLATA but that there was a deartb of evidence as to the appropriate design and level for such 
compensation. BellSouth Telecommunications, Inc. (BellSouth) bad proposed a ''bill and keep" 
arrangement but Intermedia Communications, Inc. (Intermedia) bad made no firm proposal. 
Accordingly, the Commission solicited from the parties further proposals for such mechanism-jointly, 
if possible, but individually, if necessary. 

Bel_lSouth Proposal 

On July 13, 2000, BellSouth filed its proposal regarding frame relay reciprocal compensation. 
BellSouth noted that the parties agree that it is possible for data traffic transported over Vntual 
Circuit (VC) to be local in nature, and BellSouth concedes that data packets transported within a VC 
which originate and terminate within the same LATA should be considered local for certain purposes. 
There is also no dispute between the parties regarding compensation to each other for Frame Relay 
interconnection facilities, inasmuch as the p~es have agreed to a method for calculating a Percent 
Local Circuit Use (PLCU) fuctor to determine esch parties' proportionate charge for the Frsme Relay 
interconnection, Thus, if Intermedia reports a PLCU of 10% to _BellSouth then BellSouth will 
reimburse Intennedia 5% of the applicable Frame Relay interconnection facility charges. However, 
unlike circuit switched voice and data traffic, BellSouth is unaware of any existing capability to 
measure packet data transmitted over Frame Relay facilities. 

BellSouth noted that it bad forwarded to lntermedia a proposal to implement a bill and keep 
reciprocal compensation mechanism for Frame Relay packet switched dais traffic but that Intermedia 
bad rejected BellSouth's proposal without offering any counter proposal. 

Below is BellSouth proposed contract language relating to this, n,atter. The parties have agreed 
on the language except as otherwise marked: 

7.5 The Parties agree to assess each other reciprocal charges for the facilities that each 
provides to the other accorcling to the Percent Local Circuit Use Factor (PLCU), 
detennined as follows: 

7.5.1 Frame Relay framed packet dais is transported within Vrrtual Circuits (VC). Fur-the 
pwposcs of this Ag.wneut, ilf all the data packets transported with a VC originate and 
terminate within the LATA, the traffic on that VC is local C'Local VC") for purposes of 
calculating the PLCU and for Purposes of reciprocal compensation for Frame Relay 
packet data. 

7 .5.2 If the originating and terminating locations of the two way packet data traffic are not in 
the same LATA, the traffic on that VC is interLATA («iriterLATA VC"), 

7.5.3 The PLCU is determined by dividing the total number of Local VCs, by the total,number 
of VCs on each Frsme Relay facility. To facilitate implemenlstion, Intermedia may 
determine its PLCU in aggregate, by dividing the total number of Local VCs in a given 
LATA by the total number VCs in that LATA The Parties agree to renegotiate the 
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method for determining PLCU, at BellSouth', request, aod within 90 days, if BellSouth 
notifies Intennedia that it has found that this method dOes not adequately 
represent the PLCU. The Parties shall implement a biII and keep reciprocal I 
compensation mechanism for data packets transported over Local VCs. · 

7.5.4 If there are no VCs on a particular facility when it is initially billed, the Parties will 
establish the PLCU based upon the average number of Local VCs and total VCs on other 
Frame Relay facilities between the-Parties in the sameLATA If there are no other FI'ame 
Relay facilities between the Parties in the same LATA, the Parties will establish the PLCU 
based upon the average number of Local VCs and total VCs on other Frame Relay 
facilities between the Parties in the same state. If there are no other Frame Relay facilities 
between the Parties in the same state, the Parties will establish the PLCU based upon the 
average number of Local VCs aod total VCs on other Frame Relay facilities between the 
Parties in BellSouth', nine-state region. The PLCU established pursuant to this 
paragraph shall remain in eflect for a period of ninety (90) days or until such time as one 
or more VCs are actiVated on the particular facility in-question, whichever occurs first. 
Thereafter, the PLCU will be determined in accordance with Section 7 .5.3 above. 

Intermedia Proposal 

On September I, 2000, lntermedia filed its proposal for local frame relay reciprocal 
compensation. lntermedia proposed an interim bill and keep compensation mechanism for such tiaffic 
and conceded that it had not been able to arrive at any suitable, cost-effective mechanism other-than 
bill and keep. Intennedia's proposed language is set out below: 

7.5 

7.5.1 

7.5.2 

7.5.3 

The Parties agree to assess each other reciprocal charges for the facilities that :each 
provides to the other according to the Percent Local Circuit Use Factor (PLCU), 
determined as follows: 

Frame Relay framed packet data is transported within Virtual Circuits (VC). 
Fu, the pwposes of this Agzecmwtl; ilfall the data packets transported with a 
VC originate and terminate within the LATA, the traffic on that VC is local 
("Local VC") for numoses of calculating the PI,CTJ and for numoses of 
reciprocal compensation for Frame Relay packet data,. 

If the originating and terminating locations of the two way packet data traffic are 
not in the same LATA, the traffic on that VC is interLATA ("interLATA V<::"). 

The PLCU is determined by dividing the total number of Local VCs, by the .total 
number ·of VCs on each Frame Relay facility. To facilitate implementation, 
Intennedia may determine its PLCU in aggregate, by dividing the total number of 
Local VCs in a given LATA by the total number VCs in that LATA The Plirties 
agree to renegotiate the method for determining PLCU, at BellSouth's requestj and 
within 90 days, if BellSouth notifies lntermedia that it has found thst this method 
does not adequately 
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represent the PLCU. Periding the development gf a suitable mechanism for 
measuring packet data traffic and assessment of reciprocal compensation for 
Local ye traffic, the Parties agree that on an interim basis th·e reciprocal 
compensation mechanism for Local ye traffic shall be bill and keep 

BellSouth's Response 

On September 8, 2000, BellSoµth filed its comments on lntennedia's proposal. BellSouth 
stated that it agrees with Infennedia's proposal with the exception of one clause in the last sentence 
oflntermedia's proposed Section 7.S.3. BellSouth requested that the clause "on an interim basis" 
be deleted to ensure that neither party can request a "true-up" Of past reciprocal compensation 
payments in the event a suitable mechanism fur measuring and billing packet data traffic is developed 
in the future. Such mechanism should only be applied on a prospective basis. 

Public StaffComme1:1ts 

On September 18, 2000, the Public Staff filed its comments on this matter. It was the Public 
Staff's opinion, that, until a means is developed· fo measure the traffic carried over frame relay 
circuits,the language proposed by either party could be inserted into the Agreement with the same 
practical effect. Wbile the Public Staff did not oppose Intermedia's proposed language, it did concur 
withBellSouth's concerns about the possibility of true-up and recommended that any cbange in the 
mechanism for paying reciprocal compensation as a result of finding a suitable means to measure 
frame relay traffic should only be adopted on a prospective basis. 

WHEREUPON, the Commission reaches the following 

CONCLUSIONS 

After careful consideration, the Commission concludes _that Intenne4ia's language on this 
matter should be adopted. Although the Commission has left in the words "on an interim basis," the· 
Commission wishes to make clear its agreement with Bell_South that there will be no true--up 
mechanism introduced into this Agreement during its term should a more suitable mechanism be 
developed. Thus, the nature of the bill-and-keep.provision is interim but not subject to true~up. 

IT IS, TIIBREFORE, SO ORDERED. 

ISSUED BY ORDER OF THE COMMISSION. 
This the .2!h... day ofOctober, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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DOCKET NO. P-55, SUB 1178 

BEFORE THE.NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Petition by BellSouth Telecommunications, Inc., for 
Arbitration of Interconnection Agreement with 
Intermedia Communications, Inc. Pursuant to the 
Telecollll!llJilications Act of 1996 · ·· 

) 
) ORDER APPROVING 
) COMPOSITE AGREEMENT 
) 

BY THE COMMISSION: On October 16, 2999, Intermedia Communications, Inc. and 
BellSouth Telecommunications. Inc., filed a composite agreement concerning local interconnection 
with the Commissiott The Commission has reviewed the composite agreements and concludes that 
good cause exists to approve such agreement. 

IT IS, THEREFORE, SO ORDERED. 

ISSUED BY ORDER OF THE COMMISSION. 
This the ....fil!L day of November 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

"""""' 

DOCKET NO. P-582, SUB 6 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Petition by !CG Telecom Group, Inc. For Arbitration 
oflnterco_nnection Agreement with BellSouth 
Telecommunications, Inc. Pursuant to Section 252(b) 
of the Telecommunications Act of1996 

) 
) 
) 
) 
) 
) 
) 

ORDER RULING ON 
OBJECTIONS, 
REQUESTFOR 
CLARIFICATION, 
RECONSIDERATION, 
AND COMPOSITE 
AGREEMENT 

BEFORE: Jo Anne Sanford, Chair, and Commissioners Robert V. Owens, Jr. and Sam J. Ervin, 
IV 

BY THE COMMISSION: On November 4, 1999, the Commission entered its Recommcinded 
Aibittation Order (RAO) in this docket. AJ; part of that Order, the Commission made the fullowing 
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FINDINGS OF FACT 

1. The parties should, as an interim inter-canier compensation mechanism, pay reciprocal 
compensation for dial-up calls to Internet Service Providers (ISPs) at the rate the parties have agreed, 
upon for reciprocal ~mpensation for local traffic and as finally determined by this Order, subject to 
true-up at such time as the Commission haS ruled pursuant to future Federal communications 
Commission (FCC) consideration ofihis matter. 

2. !CG Telecom Group, Inc.'s (ICG's) Charlotte switch serves an area comparable to 
that served by BellSouth Telecommunications, Inc.'s (BellSouth',) Charlotte tandem switch and 
ICG's switch also provides the same functionality as that provided by B,llSouth's tandem switch. For 
reciprocal compensation purposes, ICG is entitled to compensation at the".tandem interconnection ~te 
(m addition to the other appropriate rates) where its switch serves a geographic area comparable to 
that served by BellSouth's tandem switch. 

3. The Commission declines io decide at this time whether BellSouth should be required 
to ~mmit t_o prpvisioning the requisite network buildout and neceSsary support. The CommisSion 
encourages B_ellSoutli'and ICGto continue to negotiate on this issue. Further, the Ccimmission notes 
that since a similar provision is found in BellSouth'• Revised Statement of Generally Available Terms 
(SGAT) and at least one interconnection agreement, it would appear reasonable for a siinilar 
provision to be voluntarily included in the BellSouth/I CG interconnection agreement. 

4. The issue of performance measurements and liquidated damages has been,.in essence, 
withdrawn from the arbitration and accordingly is not in need of resolution in this docket. Further, 
the Commission will create a new docket, Docket No. P-100, Sub 133k, and issue an Order ih that 
docket establishing the generic docket and requesting that the industry, the Public Staff, the Attorney 
General, and any.other interested parties fomt' a Task·Force to attempt to agree on all potential issues 
concerning performance measurements and enforcement mechanisms. Further, the Commission will 
issue an Order in Docket No. P-100, Sub 133i (AT&T's Petition for Third-Party Testing) stating that 
the Commission is investigating perfonnance measurements in a generic docket as a first step, but will 
keep the third-P,arty testing docket open for future consideration. 

On December 6, 1999, BellSouth filed its Objections and' Request for Clarification and 
Reconsideration with an additional letter filed on December 14,. 1999, correcting the citations 
referenced in its Objections ~d Request-for Cl~cation and Reconsideration. BellSouth stated in: · 
its Qbjections and Request for Clarification and RecoDSideratioll ,that it seeks clarification and 
reconsideration concerning: (1) the interim inter-carrler compensation plan. a~opted by the 
Commission for ISP traffic; and (2) the Commission's determination thatICG is entitled to reciprocal 
compensation at BellSouth's tandem int~nnection rate. BellSouth stated that it seeks clarification 
of the RAO. on two points. F,m, BellSouth stated that it desires confirmation that any compensation 
paid pursuant to the interim inter-carrier 1compensati0n plan will be trued-Up retroactively to the 
effective date of the Interconnection Agreement resulting from this ArbitrB:tion in accordance with 
the mechanism established by the FCC and !lie Notice of Proposed Rulemaking (CC Docket 99-68). 
Second, BellSouth stated that it seeks clarification that the true-up will be triggered, and based on, 
an effective order by the FCC in CC Docket 99-68 which ensures the most'expeditious resolution of 
this issue fur all competing local providers (CLPs) and incumbent local exchange companies (ILECs) 
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operating under the Commission's interim ,inter-carrier compensation plan. Finally, BellSmith 
requested the Commission to reconsider its position on the interim inter-carrier compensation rafes 
for ISP-bound traffic and cons~dei: an alternative for the payment of those rates and to reconsider its 
conclusion that Ic'G is entitled to,reciprocal compensation at the tandem interconnection rate. 

On December 14, 1999, ICG·filed a letter confirming its intentions to file on or befOre· 
December 21, 1999, a response to BellSouth's Objections and Request for Clarification B;Dd 
Reconsideration. 

On December 22, 1999, !CG filed its Opposition to.BellSouth's Objections and Request for 
Clarification and Reconsideration. ICG maintained that BellSouth's filing is nothing more than a 
rehash of arguments already considered and rejected by the Commission. !CG further maintained that 
BellSouth's request for clarification is unclear. ICG concluded that neither of the re_ques~ed 
clarifications is in any way necessary. 

, On January 3, 2000, the Public Staff filed its Response to Request for Reconsideration, 'Th• 
Public Staff stated that the single issue it wished to address concerned whether !CG should• be 
compensated for tandem switching. The Public Staff stated that it did not address this issue in' its 
Proposed Order in this docket, however, it now believes that the Commission should reconsider and 
reverse its finding on this issue on the grounds that I~G fulled to demonstrate. that its switch provides 
the tandem function in terminating a call delivered to it by the LEC. 

On January 10, 2000, !CG filed its Reply to the Public Staffs Response, !CG maintained that 
the Commission 90rr~y concluded that FCC Rule 51.117 provides a single criterion for tandem fate 
eligibility and that though not required, the record demonstrates that ICG's switch functions as a 
tandem. JCG recommended that the Commission deny BellS_outh's Request for Reconsideration. 

On January 20, 2000, the Commission issued an Order Regarding Maps. The Commission 
required ICG and BellSouth to submit as late-filed exhibits a map showing ICG's network with 
relevant switches in North Carolina overlaid against the geographic area which BellSouth's tan~em 
switch serves and the number ofBellSouth central offices ICG is presently collocated in within North 
Carolina by no later than January 23, 2000. 

On January 20, 2000, BellSouth filed the Final Order of the Florida Public Service 
Commission in its !CG/BellSouth arbitration docket. 

On February 7, 2000, Be11$outh filed its maps in response to the Commission's January 10, 
2000 Order. !CG also filed its maps in response to the Order on February 7, 2000. ' 

On February 14, 2000, ICG filed a Notice of Supplemental Authority which incltided 
decisions of the Alabama and Georgia Public Service Commissions. 

On February 14, 2000, !CG filed a letter to protest the letter filed by BellSouth with its maps 
stating that BellSouth used its transmittal letter as an opportunity to present its arguments on the 
tandem rate eligibility issue. 

1 
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Discussions and Commission concluSions regarding the issues raised by BellSouth in its 
Objectiom and Request for Clarification arid·Reconsideration follo_w. These matters are addressed 
below by reference to the specific Findings of Fact which coincide with those findings set forth in the 
Commission Order entered in this docket on November 4, 1999, which are the subject of said 
Objections and Request for Clarification and Reconsideration. 

FINDING OF FACT NO. 1: Until the FCC adopts a rule with proilpective application, should 
dial-up calls to· ISPs be treated as if they were local calls for the purposes of reciprocal 
compensati~n? · •·· · ,,~)-, .. :, "··~,__ 

INITIAL COMMISSION DECISION 

The Commissioil concluded that the parties should, as an interim inter-carrier COmpeinsation . 
mechanism, pay reciprocal compensation for dial-up calls to ISPs at the rate the parties have agreed 
upon for _reciprocal compensation for local traffic and as finally determine~ by the Commission's 
Order in this docket,- subject to true-up at such time as the Commission has ruled.pursuant to :future 
FCC consideration of this matter. 

COMMENTS/OBJECTIONS 

BEILSOUTH: BellSouth has asked the Commission for clarification or reconsideration of 
the following: 

1. Confirmation that any compensation paid pursuant -to the interim inter-carrier 
compensation mechanism will be trued-up retroactively to the effective date of the Interconnection 
Agreement resulting· from this Arbitration. BeJISouth requested clarification·on this point because 
of the dual true-up referenced by the Commission in its RAO - (1) an interim true-up based on the 
establishment of final unbundled network element (UNE) rates and (2) a final true-up based on the 
upcoming FCC decision. BellSouth believes that the reciprocal compensation rates should be trued
up once the Commission establishes rates in the UNE docket without regard to any action from the 
FCC. 

2. Clarification regarding.the procedure that the parties are to utilize to effectuate the 
true-up. BellSouth argued that the true-up should be triggered and based upon an effective Order 
by the FCC. Theoretical alternative dates would be whoo the FCC decision is released, or as the 
Commission has implied, after Commissioii action pursuant to that Order. 

3._ Reconsideration of the interim-carrier compensation rates for ISP-bound traffic and 
consideration of an alternative for payment of those rates. BellSouth noted that the Commission·had 
establishecHnterlin inter-carrier compensation rates at the same level as" reciprocal compensation rates 
for local traffic but, in light of the fact that the interim inter-carrier compensation plan adopted here 
will be the template for other agreements, BellSouth argued that the rates paid for ISP-bound traffic 
should reflect the longer holding times associated with ISP-bound traffic. Specifically, BellSouth 
stated it is willing to accept the 20-minute call duration originally proposed by !CG in this Arbitration. 
This would yield a minute ofuse (MOU) total rate of$0.0022806. 
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BellSouth also requested that the Commission reconsider its ruling regarding payment' and 
allow BellSouth to make payments pursuant to the plan in .an interest-bearing escrow accoi.int. 
BellSouth cited substantial risk that it would be unable to recover those funds at final true-Up, 
especially from smaller CLPs. : 

ICG: I CG urged the Commission to reject BellSouth'• request thst it modify the inter-carrier 
compensation rates for ISP-bound traffic based on sn average call length (ACL) factor of 20 minutes. 
ICG argued that the costs it incurs for delivering calls to BellSouth customers are the same regardless 
of whether the called party is an ISP and thus··there is rio basis for a different compensation rate. ICG 
also chided BellSouth for attempting to insert new data in this proceeding purporting to show t;hat 
the flow of compensation would be one-sided on a statewide basis by citing evidence in another 
proceeding (BellSouth/Time Warner, Docket No. P-472, Sub 15). Finally, ICG also maintained thst 
BellSouth had not presented the Commission with a workable, alternative compensation mechanism. 

!CG further noted that the 20-minute ACL proposal had been origioally submitted by ICG 
itself in response to the Commission's Order seeking alternative approaches to compensation, but ~t 
the !CG proposal assumed thst the proposed rate would be applied to all calls, not just ISP-boµnd 
calls Moreover, !CG had noted that it had not done a study of actual call lengths sod thst the 20-
minute figure was an "overly conservative" estimate of actual call lengths. In any event, the 
Commission rejected the ACL proposal. BellSouth is also using the new costs/rates whic~ it 
proposed in the UNE docket, but these are final rates and not in effect yet. ICG further stated thst 
ISP-bound calls are indistinguishable from other calls; thus there is not a reliable way to identify them. 

With respect to BellSouth's requests for clarification, ICG expressed puzzlement. To: the 
extent thst BellSouth is asking whether the true-up will be to the final UNE rates and will occur when 
the FCC issues its final ruling, this would appear consistent with the Order. The true-up, howe\rer, 
should not occur upon the effective date of the FCC Order, since the Commission has made it Plain 
thst subsequent proceedings to implement the FCC ruling will be needed. ' 

!CG emphatically rejected BellSouth'• proposal that the payments be held in escrow as the 
Commission did in its original ruling. 

PUBLIC STAFF: Tiie Public Staff did not address this issue in its R,sponse to Request for 
Reconsideration. 

DISCUSSION 

There are two major issues for Consideration. The first is BellSouth's request for an 
alternative inter-carrier compeiisation mechanism based on a 20-minute ACL rather than one bksed 
on the sum of certain UNE rates. The other is BellSouth's request for clarification. 

With respect to the first item, the Commission sees no reason to depart from the decision· that 
it has already made oh this matter. It is, to say the least, ironic for BellSouth to propose wliat in 
essence was a tentative proposal, later withdrawn, originally made by ICG in response tO the 
Commission's request for 11creative thinking" on inter-carrier compensation. Apparently, the lllerits 
of this proposal became obvious to BellSouth only after its own proposal was rejected. Mean~hile, 
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the merits have become less persuasive to !CG, since it extensively critiqued the deficiencies of the 
ACL proposal in its reply to BellSouth. This only fortifies the Commission's beliefthst it would be · 
on the right track to stand by an interim mechanism thst is relatively simple and straight forward and 
tracks the reciprocal compensation rates· applicable to other calls. 

With respect to BellSouth's request for clarification regarding-the inter-carrier compensation 
rates for ISP-bound traffic, the Commission makes .. the following clarification: · 

I. ,There is to be a first true-up applicable.to all traffic subject to reciprocal compensation 
when the interim UNE rates become~ UNE rates. However, if the finallJNE rates are effective 
before the Interconnection Agreement becomes effective, then the final UNE rates will apply, and no 
such true-up will be necessary. The' true-up will be retroactive to the effective date of the 
Interconnection Agreement resulting from this Arbitration. 

2. There.is to be a second true-up applicable to ISP-bound traffic at such time as the 
Commission has isSlled an Order setting up ·!l permanent inter-carriei",Compensation· mechanism for 
ISP-bound traffic. The true-up will be retroactive to the effectiVe date of the Interconnection 
Agreement resulting from this :Arbitration. 

Finally, with respect to BellSputh's request thst BellSouth be allowed to make payments into 
an interest-bearing escrow account rathei than to the CLPs, the Commission finds 'it appropriate to 
reject this proposal for the reasons originally set out in the RAO . 

. CONCLUSIONS 

The Commission upholds and reaffirms its original deci;ion in this regard. Further, the 
Commission finds it appropriate to clarify the true-up process as outlined ab0ve. 

FINDING OF FACT NO. 2: Fa~ purposes of reciprocal compensation, should !CG be compensated 
for end office, t.an.dem, and transport elements of tennination Where ICG's switch· serviCes· a 
geographic area comparable to the area served by BellSouth', tandem switch? 

INITIAL COMMISSION DECISION . '. 

The Commission concluded that ICG's Charlotte switch Seives an area·cpmparable to that 
seiv!'(I by BellSouth', Charlotte tandem switch and ICG's switch also provides the same functionality• 
as that provided by B~IISouth's tandem switch. For reciprocal compensation purposes, the 
Commission found that ICG is entitled to compensation at the tandem-interconnection rate (m 
addition to the other appropriate tafes) where itS switch serves a geographic are_a comparable to 'that 
seived by BellSouth's tandem switch. 

-COMMENTS/OBJECTIONS 

BELLSOOTH: BellSouth contended that in its RAO, the Commission relied heavily on FCC 
Rule 5 I. 7ll(a)(3), and failed to consider the FCC's discussion of Rule 51.711, which sets faith a 
two-prong test thst must be satisfied.prior to a CLP being entitled to reciprocal compensation at the 
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ILEC's tandem interconnection rate. BellSouth noted that, in its discussion, the FCC identified two 
requirement_s that ICG, or any CLP, must satisfy in order to be compensated at the tande;Dl 
interconnection rate: (1) the CLP' s network must perform functions similar to those performed py 
tho ILEC's tandem switch; and (2) tho CLP's switch must servo a geographic area comparable to the 
geographic area served by tlie ILEC. 

BellSouth stated that !CG failed to satisfy the first prong of the FCC's two-proog test because 
ICG's network does not actually perfonn functions similar to those performed by BellSouth's tandem 
switch. While ICG's switch may be capable of performing tandem switchiog functiona when 
connected to ehd office switches, capability is not the test. Throughout the testimony, IC:G 
repeatedly concluded that ICG's switch 11performs the same functionality as the BellSouth tand~m 
switch and end office switch combined. 11 ICG, however, did not offer any evidence to support a 
conclusion that the ICG switch actually performdimctions similar to BellSouth's tandem switch,-

BellSouth contended that the only evidence presented by !CG concerning switch functionality 
revolved around a network diagram attached to witness Starkey's direct testimony. (Starkey dir~ct, 
at page 22 - diagram 3 .. ) Based on ICG's network diagram, it is clear that: (1) !CG does not 
interconnect end-offices or pe_rform trunk-to-trunk switching, but rather .performs line-to-trunk; or 
trunk-to-lino switchiog; (2) to iho extent !CG has a switch in North Carolina, it perfonns only e~d
office switching functiona and does not switch BellSouth's traffic to another !CG switch; and (3) 
based on the infof1:D_ation provided, ICG's switch does not provide other centralization functi9ns, 
namely call recording, routing of calls to op_erator services, and signaling conversion for other 
switches. as BeUSouth's tandems ~o and as required by the FCC's rules. 

BellSouth-argued Iha~ wbile !CG witness Starkey insists that IC G's switch performs the sime 
functions as a·BellSouth tandem switch, the network desigo included in witness Starkey's testimony 
shows that each ofICG's collocation arrangements serve only as an intermediate point in ICG's loop 
plallt. Without specific information from ICG to the contrary, the "piece of equipment" in IC:G's 
collocation cage appears to be nothing more than a Subscriber Loop Carrier, which is part of loop 
technology and provides no "switching" functionality. ICG's switch is riot providing a transpo~ or 
tandem function, but is switchiog traffic through its end office for delivery of traffic from that switch 
to the called party's premises. ·No switching is performed in these collocation arrangements. These 
lines are simply long loops tranaported to ICG's switch; they are not trunks. Long loop facilities do 
not quality as facilities over.which local calls.are transported and terminated as described by:the 
Telecommunicati!]ns Act of 1996 (TA96) and therefore are not eligible for reciprocal compensat!on. 

BellSouth stated that other state com.missicins have rejected arguments that a CLP's ~tch 
performs the same functions as a tandem switch. BellSouth specifically referenced orders b)'; the 
F_lorida Public Service Commission which concluded that " ... MCI is not entitled to compensatioll for 
transport and tandem switchiog unless it actually performs each function." Order No. PSC-97-0294-
FOF-TP, Docket 962121-TP, at 1011 (March 14, 1997), and also Order No. PSC-96-1532-FQF'.TP, 
Docket No. 960838-TP, at 4.(Docember 16, 1996) which concluded that " ... evidence.in the record 
does not support MFS' position that its switch provides the transport element; and the Act doe~ not 
contemplate that the compensation for transporting and terminating local traffic shoul4 be 
symmetrical when one party does not actually use the network facility for which it seeks 
compensation." ' · , 
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BellSouth argued !bat even assumiog ICG's switch perfunns the same functions as BellSouth's 
tandem switch, there is no evidence in the record that ICG's switch serves a geographic area 
comparable to BellSouth's tandem switch. BellSouth pointed out there is a distinction between 
~ serving and being ~ of serving. BellSouth stated that, in fact. other than generally 
referencing ICG switches, there is no record evidence that ICG has a switch in North Carolina. 

Be~South contended that when it attempted to determine the number of customers ICG has 
in North Carolina, !CG conveniently refused, claiming that such information was proprietary. 
BellSouth stated that !CG also failed to identify where the unknown number of customers are located 
-information !bat is essential to support a finding that ICG's switch serves a comparable geographic 
area. BellSouth contended that under no set of circumstances could ICG seriously argue in such a 
case that its switch services a comparable geographic area to BellSouth. See Decision 99-09-069, 
In Re· Petition of Pacific Bell for Arbitration of an lntercoMection Agreement with MPS/WorldCom, 
Application 99-03-047, at 15-16 (September 16, 1999) California Public Service Commission 

(finding "unpersuasive" MFS's showing that its switch served a comparable geographic area when 
many ofMFS's ISP-bound customers were actually collocated with MFS's switch.) 

BellSouth contended that !CG failed to make a showing that its network performs functions 
similar to those performed by BellSouth', tandem switch and that its switch serves a geographic area 
comparable to BellSouth's. For these reasons, BellSouth argued that the Commission should 
reconsider its decision and deny ICG's request for reciprocal compensation at the tandem 
interconnection rate. 

!CG: !CG contended !bat the Commissiorrs determination that !CG is entitled to reciprocal 
compensation at BellSouth's tandem interconnection rate is supported by the evidence of record. In 
response·to Bel1South1s claim that the Commission failed to consider the FCC's discussion of Rule 
51.711, specifically, that the Commission failed to address both parts of the FCC's two-prong test, 
!CG contended that the Commission did consider BellSouth', contention that Rule 51. 711 contains 
a two criterion test - and squarely rejected it. The Commission expressly held that the FCC 
"requires only that a CLP's switch serve a geographic an;a comparable to that served by an Il,EC's 
tandem to qualify for the tandem tennination rates." The Commission should summarily reject 
BellSouth's attempt to re-argue a point on which the Commission has clearly, and correctly, ruled. 

!CG further argued that the only relevant criterion is whether ICG's switch serves a 
geographic area comparable to that served by Bel1South1s tandem. BellSouth simply refuses to 
recognix.e that the evidence it claims to,be nonexistent is amply spread throughout the record and that 
it is totally consistent with the Commission's findings and conclusions on this issue. ICG wiblesses 
Starkey and Schonhaut presented evidence demonstrating that ICG's switch serves a comparable 
geogi-aphic area to that served by BellSouth's tandem switch. 

ICG contended that the record evidence is uncontroverted. BellSouth has not so much as 
suggested, much less proven, that the geographic area served by its tandem switch is not comparable 
to the area served by ICG's switch. Nor did BellSouth introduce any evidence whatsoever and did 
not cross-examine ICG's witnesses on this point. 
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!CG further contended that the record in this proceeding clearly demonstrates that ICG's 
switch also provides the same functionality as BellSouth's tandem. As ICG witness Starkey testified: 
11ICG's switching platform transfers traffic amongst discrete network nodes that exist in the ICG 
network for purposes of serving groups of its customers in exactly the same fashion tliat 
[BellSouth's] tandem switch distnbutes traffic." 

!CG argued that BellSouth misses the point of Rule 51. 71 I. BellSouth easentially argues that 
ICG's switch cannot meet the tandem switching definition because ICG's switch does not route traffic 
between other !CG switches. Rule 51.711 contemplatea that a single CLP switch will serve the saµie 
function in the CLP's network that a tandem and multiple serving central office switches serve in the 
ILE C's network. The rule would be rendered meaningless if CLPs were required to duplicate the 
ILEC's network. architecture in order to qualify for the tandem rate. The FCC made clear that in 
constructing their networks CLPs may opt to use new technologies that were unavailable when the 
!LEC's networks were designed: " ... statea shall ... consider whether new technologies (e.g. fiber ring 
orwireleas networks) perform functions similar to those performed by an incumbent LEC's tandem 
switch and, thus, whether some or all calls terminating on the new entrant's network should qualify 
for the tandem rate." ICG contended that its fiber ring is precisely the sort of new technology the 
FCC had in mind when it adopted Rule 51. 711. 

In its Reply to the Public Stall's Response to Request for Reconsideration, !CG restated that 
Rule 51.711 of the FCC rules provides a single criterion for tandem rate eligibility-whether the 
competing carrier's switch serves an area comparable to that of the ILEC1s tandem switch. ICG 
maintained that the Commission thus correctly rtj'ected the Public Staff's argument that, in order to 
qualify for the tandem rate, Rule 51.711 requires a competing carrier to also demonstrate that its 
switch provides functionality similar to that provided by the incumbent's tandem switch. 

!CG maintained that Rule 51. 711 speaks for itself aod is unambigoous. If a competing carrier 
is able to make the geographic showing, it is entitled to the tandem rate, regardless of whether it is 
able to make the functionality showing. 

!CG suggested that the Public Stall's Response should be disregarded and that BellSouth's 
Request should be denied. As noted in ICG's Opposition to BellSouth's Request, ICG's evidence that 
the !CG switch servea an area comparable to that served by the BellSouth tandem is uncontroverted 
in the record. 

ICG also contended that even though it is not required, the record demonstrates that ICG's 
switch functions as a tandem. ICG explained that its witness Starkey offered detailed testimony 
explaining the configuration of ICG's network and specifically addressed the switch functionality 
issua Witness Starkey testified that ICG's network consists of a Lucent 5ESS switch which performs 
both Class 4 and Class 5 functions, SONET nodes collocated at BellSouth end offices and in !CG on
network buildings, and a fiber optic ring. 

!CG contended that the fact that ICG's network incorporates collocated SONET nodea 
instead of Class 5 central office switches, as BellSouth witness Varner pointed out in his direct 
testimony, is irrelevant. This difference in architecture between the two networks is a result of the 
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technology each carrier has chosen in an effort to best serve its particular cus~omer base. Witness 
Starkey testified: 

At the time the majority of the ILEC network was built, switches were very 
limited in the number of individual lines they could service and copper plant was the 
most cixPeqsive portion of the network to deploy. Therefote, ILECs chose to trade 
switching costs for C(?pper plant costs by deploying greater numbers of switches and 
shorter copper loops. However, with the adv~t of I'elatively' inexpensive fiber optic 
transport facilities and the enonnous switching capacity available in today's switching 
platforms, the econm,nics of the switch/transport tradeoffhave changed. 

As witness Starkey further explained in his testimony, ICG's network consists of a centrally
located host switch (defined in the Local Exchange Routing Guide (LERG) as a combination Class 
4/Class 5 switch) that supports otlier, individual switching nodes that are collocated either in 
BellStiuth.central offices _or in customer locations. ICG's fiber optic-ring connects these-discrete 
switching nodes within its network and transfers traffic amongst those·nodes. This·is·~ctly the 
function that BellSouth'• tandem switch serves in the BellSouth network. The fact that !CG is not 
re(luired to place fully-featured 9Iass 5 switches in each colloctitiOn does not detract' froll} the fact 
that the ICG network perfi;inns exactly the saine funciion as the BellSouth network; it simply uses 
a different ~chitecture to acCOmplish the same tasks. T111_s i~ exactly what the FCC envisioned in 
paragraph 1090 of the Local Competition First Report and Order when it directed stale commissions 
to " ... consider whether new technol~gies (~.g. fiber ring or wireless networks) perform functions 
similar to those p'erfoIDled by an incumbent LEC's tandem .... " 

!CG stated that the arguments of the Public Staff aod BellSouth are premised on the faulty 
assumption that competing carriers must mimic the incumbents' network to qualify for the tandem 
interconnection rate. !CG believes that tandem raie eligibility depends solely on geographic service 
area comparability as expressly provided in Rule 51. 711. However, even if tbe Co~ssion were to 
conclude that functionality is a second· requirement, the Commission could not conclude thaf identical 
functionality i~ the standard. The often quoted paragraph _1090 -from the Local Competition First 
Report and Order expressly contemplates that competing carriers will employ different network 
architectures than those used by incumbents. In that Order, the FCC notes that new technologies may 
"perform functiops similar - not identical - to those performed by incumbents' tandem switches." 

ICG contended that the Public Btaff is mistaken in its ·belief that !CG relies on the fact that 
its switCh-~es as a point of interconiiection for intCrexchaiige carriers (IX Cs) and an access poini 
for operator. services to establish the tandem status ofICG's switch. 'These two functions-are included 
in a-general description oftaodem functionality. _Witness Starkey testified that the !CG switch 
performs nearly all of the functions included in the tandem definition included iii the LERG. Indeed, 
the LERG definition provides that a switch-is defined· as a tandem ifit performs one or more of a list 
of functions. Witness Starkey testified that the !CG switch performed "nearly all" of the functions 
enumerated in the LERG. ICG reiterated, however, that no FCC rule or order makes inclusion of 
a switch ii1. the LERG a requirement for tandem rate eligibility. 
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In conclusion, ICG stated it has met its burden of proving that its Charlotte switch serves an 
area comparable to that ofBellSouth's tandem ICG asserted that the record evidence on this isSUe 
is uncontroverted, and there is no basis to disturb the Commission's conclusion. ' 

PUBLIC STAFF: The Public Staff did not address this issue in its Proposed Ord~r. 
However, in its Response to Request for Reconsideration, the ·Public ·Staff stated that it now beti~es 
that the Conimission should reconsider and reverse its finding on this issue on the grounds that ICG 
failed to demonstrate that its switch provides the tandem function in terminating a call delivered :to 
itbyaLEC. 

I 
The Public Staff indicated that by reading Paragraph 1090 of the FCC's Frrst Report and 

Order in CC Docket No .. 96-98, FCC 96-325, 11 FCC Red 15499, as a whole, and as an indication 
of the Fees intent in promulgating Rule 51.711, it is clear that the functionality of the 
interconnecting carrier's network must be considered for the purpose of. determining whet,ier the 
carrier should be compensated for tandem switching. The FCC specifically directs the states[ to 
consider whether new technologies ( e.g., fiber ring or wireless networks) perform functions sintjlar 
to those performed by an ILEC's tandem switch. If the only requirement were that the 
interconnecting carriets switch serve an area comparable to the LEC1s tandem switch, any 
consideration of the new technologies would be completely irrelevant. ' -

I 
The Public Staff contended that ICG's fiber ring is apparently a means of connecting its switch 

to its customers. Fiber rings can also be used to interconnect end office switches and to rerohte 
traffic in the event that an interoffice circuit is cut. Such is the case with BellSouth. ICG's·ring) on 
the other hand, does ~at extend between switches, but between ICG customers, and between 1CG 
customers and the ~CG switch from wWch dial.tone is provided. Under normal circumstances, in 

1

the 
termination of a call delivered to ICG hy BellSouth, the !CG ring does not perform a function even 
remotely sinnlar to that of a tandem switch. It actually serves as the loop between the ICG swi/ch, 
where end office switching is done, and the ICG customer. Tandem switching, if it was invotJed, 
would occur at the other end of the circuit, even before the call reached the end office from which 
dial tone is provided. 1 

The Public Staff stated that I~G's assertions that·its switch qualifies as a tandem because it 
serves.as a point of interconnection for traffic to and from IXCs, and as ICG's access point! for 
operator services for its customers are not persuasive. Even if these are considered tandem functions 
for some purposes, they have no bearing on the issue at hand•unless they are actually employed hi the 
process oftenninating calls delivered to !CG by BellSouth. Since they are not so employed, tl]ey do 
not qualify ICG for tandem switching ?nd transport compensation. r 

' I 

The Public Staff recommended that the Commission reconsider and reverse Finding of Fact 
No. 2 and Ordering Paragraph No. 2 of the RAO dated November 4, 1999. I 

The Public Staff also suggested that the Commission consider this issue in conjunction with 
its dehberations in the pending arbitration between BellSouth and ITC'DeltaCom in Docket NJ. P-
~ M IQ i 
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DISCUSSION 

The diffetence in the positions of the parties appears to be due to ambiguity between the · 
language in the FCC's discussion of this issue, Paragraph 1090, and the language in the FCC's Rule 
51.711. 

ICG's position is that the only relevarit criterion is whether ICG's switch serves a geographic 
area comparable to that served by BellSouth's tandem as stated in Rule 51.71 l(a)(J). However, even 
if that is the only requiremen~ !CG believes that·its switch performs the same functionality as 
BellSouth's tandem switch as discussed in Paragraph 1090 of the FCC's First Report and Order. 

BellSouth's position is that the discussion of Rule 51.711 which addresses functionality must 
be considered as well as Rule 51.71 l(a)(3) and that !CG does not meet either requireroeot. 

The Public Stall's _position suppo!'s that ofBellSouth. 

Paragraph 1090 of the First Report and Order states: 

We find that the "additional costs" incurred by a LEC when transporting and 
terminating a call that originated on a competing carrier's network are likely to vary 
depending on whether tandem switching is involved. We, therefore, conclude that 
states may establish transport and tennination rates in the arbitration process that vary 
according to whether the traffic is routed through a tandem switch or directly to the 
end-office switch. In such event, states shall also consider whether new technologies 
(e.g.,jiber ring or wireless netwurkr) performfimctions similar to those performed by 
an incumbent LEC's tandem switch and thus, whether some or all calls terminating on· 
the new entrant's network should be priced the same as the sum of transport and 
termination via the incumbent LEC's tandem switch. {Emphasis added) Where the 
interconnecting carrier's switch serves a geographic area comparable to that served by 
the incumbent LEC's tandem switch, the appropriate proxy for the interconnecting 
carrier's.additional costs is the LEC. tandem interconnection rate. (First Report and 
Order, CC Docket 96-98, Paragraph 1090) (August 6, 1996). 

Rule 51,711(a)(3) states: 

Where the switch of a carrier other than an incumbent I.EC serves a geographic area 
· comparable to the ares served by the incumbent LEC's tandem switch, the appropriate 
rate for the carrier other than an incumbent LEC is the incumbent LEC's tandem 
interconnection rate. 

On February 7, 2000, !CG and BellSouth filed maps in response to a Commission Order. 
BellSouth filed a msp depicting the geographic coverage ofBellSouth's local access and transport 
area (LATA) tandem switch and a map depicting BellSouth', local tandem switch in !lie Chsrlotte 
area. !CG filed a map showing ICG's Charlotte serving area. These maps are hereby allowed in 
evidence in this proceeding as late-filed exhibits. 
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The Commission is unpersuaded by the arguments of BellSouth and the Public Staff in this 
matter. The Commission believes, based on the evidence in the record, including the maps filed by 
the parties on February 7, 2000, that ICG has met its burden of proof that its switch serves a 
comparable geographic area to that served by BellSouth's tandem switch for the Charlotte serving 
area. Although such information may be both useful and relevant, the Commission· can find no b~is 
for BellSouth's argument that the location of actual customers is essential to support a finding that 
ICG's switch serves a geographic area comparable to the area served by BellSouth's tandem switch 
in either Paragraph 1090 or Rule 51.711 of the FCC's First Report and Order. The Commission 
believes that the testimony of ICG witness Starkey was more cogent and convincing than that, of 
BellSouth witness Varner and that witness Starkey clearly demonstrated that the technologies 
employed by ICG's network provide functions that are the same as or similar to the functions 
performed by BellSouth', tandem switch and, in fact, meet both the criteria discussed in the parties' 
filings. 

Since we are persuaded that !CG bas demonstrated both geographic and functional capability 
in this case, we believe that it is unnecessary at this time to decide the question of whether both 
criteria must be satisfied in order for a CLP such as ICG to receive compensation at the tandem 
interconnection rate for reciprocal compensation purposes. 

CONCLUSIONS 

The Commission upholds and reaffums its original decision and concludes that for reciprocal 
compensation pmposes, based on the fact that ICG's Charlotte switch serves an area comparable to 
that served by BellSouth'• Charlotte tandem switch and provides functionality the same as or similar 
to that provided by BellSouth'• tandem switch, !CG is entitled to compensation at the tandem 
interconnection rate. 

The Commission strongly advises parties involved in future arbitrations where inclusion of 
the tandem switch element for reciprocal compensation purposes is an issue to file maps showing t~eir 
serving areas as compared to that of the ILEC serving area, along with substantial testimony including 
a description of the switch(es) and associated t_echnology necessary to provide service; the nun1.ber 
and location of customers, if available; and,any other information relevant to capability or interit to 
serve. 

IT IS, THEREFORE, ORDERED as follows: 

1. That the Composite Agreement submitted by BellSouth and !CG is hereby approved, 
subject to such modifications as may be required by this Order. 

2. That BellSouth and !CG shall revise the Composite Agreement in conformity with the 
provisions of this Order and shall file the revised Composite Agreement for review and approval by 
the Commission not later than lS'days from the date of this Order. Should' no revisions be neceSsary 
to the Composite Agreement, the parties shall so advise the Commission not later than 15 days from 
the date of this Order. 
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3. That the Commission will entertain no further comments, objections, or unresolved 
issues with respect to issues previously addressed in this arbitration proceeding. 

4. That the maps filed in this docket by BellSouth and ICG on Februa,y 7, 2000, be, and 
the same are hereby, admitted in evidence as late.filed exhibits. 

ISSUED BY ORDER OF THE COMMISSION. 
This the _!fil_ day of March, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk . 

bc030l00.01 

DOCKET NO: P-582, SUB 6 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

Ii1 theMatter of 
Petition by ICG Telecom Group, Iilc., for Arbitration of the ) 
Iilterconnection Agreement with BellSouth )· 
Telecommuoications, Iilc., Pursuant to Section 252(b) of the ) 
Telecommunications Act ofl996 ) 

ORDER 
APPROVING 
COMPOSITE 
AGREEMENT 

BY THE COMMISSION: On November 4, 1999, the Commission issued a Recommended 
Arbitration Order (RAO) in this docket directing the parties, among other points, to prepare and file 
a Composite Agreement in conformity wiih the conclusions of the RAO. On March 1, 2000, the 
Commission issued an Order Ruling on Objections, Request for Clarification, Reconsideration, and 
Composite Agreement. On May 4, 2000, the parties submitted a Composite Agreement to replace 
an unexecuted agreement filed March 17, 2000. The Commission has examined the modified 
Cclmposite Agreement and concludes that it should be approved. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 21.!L day of~ 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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DOCKET NO. P-500, SUB 10 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Petition by ITCADeltaCom CommunicatiClns, Inc. For 
Arbitration oflnterconnection Agreement with BellSouth 
Telecommunications, Inc. Pursuant to.Section 252(b) 
of the Telecommunications Act of1996. 

) 
) 
) 
) 

RECOMMENDED 
ARBITRATION 
ORDER 

HEARD IN: Commission Hearing Room 2115, Dobbs Building, 430 North Salisbury Street, 
Raleigh, North Carolina, on October 18-20, 1999 

BEFORE: Commissioner Sam J. Ervin, IV, Presiding, and Commissioners Judy Hunt and 
William R. Pittman 

APPEARANCES: 

FOR ITCADELTACOM COMMUNICATIONS, INC.: 

Charles C. Meeker and Henry C. Campen, Jr., Parker, Poe, Adams & Bernstein, 
L.L.P., Fim Union Capitol Center, Suite 1400, ISO Fayetteville Street Mall, Raleigh, 
North Carolina 27602-0389 

Nanette S. Edwards - Senior Manager and Regulatory Attorney, 700 Boulevard 
South, Suite IOI, Huntsville, Alabarns 35802 

David l Adelman, Sutherland, Asbill & Breonan, L.L.P., 999 Peachtree Street, NE, 
Atlanta, Georgia 30309-3996 

FOR BELLSOUTH TELECOMMUNICATIONS, INC.: 

Edward L. Rankin, Ill, General Counsel - North Carolina, BellSouth 
Telecommunications, Inc., Post Office Box 30188, Charlotte, North Carolina 28230 

' 

Thomas B. Alexander, General Attorney and Beonett L. Ross, General Attorney, 
BellSouth Telecommunications, Inc., 675 West Peachtree Street, Suite 4300, Atlanta, 
Georgia 30375-0001 

FOR THE USING AND CONSUMING PUBLIC: 

Lucy E. Edmondson, Staff Attorney, Public Staff - North Carolina Utilities 
Commission, 4326 Mail Service Center, Raleigh, North Carolina 27699-4326 

BY THE COMMISSION: This aibitration proceeding is pending before the North Carolina 
Utilities Commission pursuant to Section 252(b) of the Telecommunications Act of 1996 (fA96 or 
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the Act) and Section 62-ll0(fl) of the North Carolina General Statutes. On June 14, 1999, 
ITC"DeltaCom Communications, Inc. (DeltaCom) filed a Petition fqr Arbitration of Interconnection 
Agreement with BellSouth· Telecommunications, Inc. (BellSouth) iri this docket which initiated this 
proceeding. By its Petition, DeltaCom requested that the Commission arbitrate certain terms and 
conditions with respect.to interconnection between itself as the petitioning party and BellSouth. 

The purpose of this arbitration proceeding is for the Commission to resolve the issues set forth. 
in the Petition and Responses. 47 U,S;C:A Section 252(b)(4)(C). Under the Act, the Commission 
shall ensure that its arbitration decision meets the requirements of Section 251 and any. valid Federal 
Communica~ions Commission (FCC)· regulations pursuant to Section 252. Additionally, the 
CommisSion shall establish' rates accOrding to the provisions· in 47 U.S.C.A Section 252(d) for 
interconnection, services or network elements; and shall provide a· sch~dule for-implementation of the 
terms and conditions by the parties to the agreement. 47 U.S,C.A Section 252(c). 

Pum!ant to Section 252 ofTA96, the FCC issued its First Report and Order in CC Docket 
Numbers 96-98 and 95-185 on August 8, 1996 (Interconnection Order), .. The Interconnection Order 
adopted a forward-looking incremental costing methodology for pricing unbundled network elements 
(UNEs) which an incumbent local exchange company (II.EC) must sell new entrants, adopted certain 
pricing methodologies for calculating wholesale rates on resold telephone service, and provided proxy 
rates for State Commissions that did not have appropriate.costing studies for UNEs or wholesale 
service. Several parties, including this Commission, appealed the In~erconnection Order and on 
October 15, 1996, the United States Court of Appeals for the Eighth Circnit issued a stay of the 
FCC's pricing provisions and its "pick and choose" rule pending the outcome of the appeals. 

The July 18, 1997 ruling of the Eighth Circuit, as amended on rehearing October 14, 1997, 
was largely in favor of state regulatory commissions and local phone companies and adverse to the 
FCC and potential 'competitors, primarily long distance carriers. The Eight Circuit held that 47 
U.S.C.A Sections 251 and 252 "authorize the state commissio1.1s to determine the prices an 
incumbent LEC inay charge for fulfilling its duties under the Act." The Court of Appeals also vacated 
the FCC's "pick and choose rule." Iowa Utilities Board v. FCC, 120 F.3d 753 (8th Cir. 1997). 

On January 25, 1999, the United States Supreme Court entered its Opinion in AT&T Corp. 
v. Iowa Utilities Board, 119 S.Ct. 721 (1999). The Supreme Court held, in pertinent part, that (1) 
the FCC has jurisdiction under Sections 251 and 252 of the Act lei design a pricing methodology and 
adopt pricing ~es; (2) the FCC's rules governing unbundled.access are, with the exception Of Rule 
319, consistent with the Act; (3) it was prciper for the FCC in Rule '319 to include operator services 
and directory assistance, operational support systems, and vertical switching functions such as caller 
I.D., call forwarding, and call waiting within the features and services. that must be provided· by 
competitors; (4) the FCC did not adequately consider the Section 251( d)(2) "necessary and impair' 
standards when it gave requesting carriers·blanket access to network elements in Rule 319; (5) the 
FCC reasonably omitted a filcilities-ownership requirement on requesting carriers; (6) FCC Rule 
315(b), which forbids !LE Cs to separate already-combined network elements before leasing them to 
competitors, reasonably imeI]Jrels Section 25l(c)(3) of the Act, which establishes the duty to provide 
access to network elements on nondiscriminatory rates, terms, and conditions and in a manner that 
allows requesting carriers to combine such elements; and (7) FCC Rule 809 (the "pick and choose" 
rule), which tracks the pertinent language in Section 252(i) of the Act almost exactly, is not only a 

445 



TEl:ECOMMUNICATIONS -ARBITRATION 

reasonable interpretation of the Act, it is the most readily apparent. The Supreme Court remahded' 
the cases back to the Eighth Circuit Court of Appeals for proceedings consistent with its opinion. 

. I 

On June 10, 1999, the Eighth Circuit Court of Appeals entered ·an Order .on rellllllld in 
response to the Supreme Court's decision which, in pertinent part, reinstated FCC Rules SO 1{s 15, 
601-611, and 701-717 (the pricing rules), Rule 809 (the "pick and choose" rule), and Rule 3j5(b) 
(ILECs shall not,separate requested network eleinents which are currently combined). The E~ghth 
Circuit also vacated FCC Rule 319 (specific unbundling requirements). The Court set a schedule for 
briefing and oral argument of those issues which it did not address in its initial opinion because pr its 
ruling on the jurisdictional issues. The Court also requested the parties to address whether it should 
take any further action with respect to FCC Rules 315( c) - (!) regarding unbundling require~ents. 
Iowa Utilities Board v. FCC,_, _F.3d_ (OrderF'tled June 10, 1999). 

By Order dated June 29, 1999, the Commission set this matter for hearing on Octob~r 18, 
1999. 

I 

On July 9, 1999, BellSouth filed its prefiled direct testimony as well as its RespoJ¥1e to 
DeltaCom"s Petition for Arbitration. 

On July 26, 1999, DeltaCom profiled its rebuttal testimony. 

On September 27, 1999, the Public Staff of the North Carolina Utilities Commission filed a 
Notice of Intervention in this proceeding. ' 

On October 1, 1999, BellSouth filed a Motion to Resolve Issues. In its Motion, BellSouth 
requested that certain arbitration issues concerning UNEs and collocation be transferred to D0cket 
No. P-100, Sub 133d, the Commission's generic UNE docket, and Docket No. P-100, Sub 133], the 
Commission's generic collocation docket. On October 8, 1999, DeltaCom filed its Oppositibn to 
BellSouth's Motion to Resolve Issues. I 

On October 11, 1999, the Commission issued its Order Concerning UNEs and Collodation 
Issues. The Commission deferred nine issues from the arbitration prric_eeding which concerned UNBs 
or collocation. 

On October 13, 1999, Delta Com filed a Motion for Clarification-and to Defer Issues in \iihlch 
Delta Com asked the Commission: (1 )·to clarify that its existing Interconnection Agreement with 
BellSouth will remain in effect until all issues deferred to the generic dockets have been decide~ and 
(2) to defer consideration of the issues relatµlg to the reciprocal compensation associated! with 
Internet Service Providers (ISPs) pending the Commission's decision in the ICG Telecom Group, Inc. 
(!CG) arbitration docket, Docket No. P-582, Sub 6. Specifically, DeltaCom was concerned wilh the 
449 extended loops.in service serving cuqent customers in North_ Carolina and the status 6rthe 
extended loops regarding additional customers. 

On October 14, 1999, BellSouth profiled redacted testimony. 
I 

On October.IS, 1999, the Public Staff filed its Reply toDeltaCom's Motion for Clariiidation 
and to Defer Issues. Wrth respect to the deferral ofissues, .the Public Staff supported the requ~st of 
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DeltaCom. Saying that it is clearly in the public interest that there is no service disruption for 
DeltaCom customers receiving service via ~ded loops during the pendency of these issues. With 
respect to the deferral of a hearing concerning ·reciprocal ·compensation issues until a decision is 
issued in the pending arbitration between BellSouth and !CG, the Public Staff supported deferral of 
the reciprocal Coinpensation issues to a generic proceeding. 

On October 15, 1999, BellSouth filed its Response to DeltaCo!ll's Motion. BellSouth argued 
that DeltaCom•s·Motion regarding coritinued operation under the existing Interconnection Agreement 
should be denied as unn_eCessary, and it stated that it did not oppose DeltaConi'S Motion to defer 
consideration ofissues related to inter-carrier reciprOcaf compensation as long as such consideration 
occurs' within the context c;>f a general proceeding as requested by BellSouth, and not within the 
pending !CG arbitration. 

By Order dated October 15, 1999, the Commission concluded that good cause existed to 
defer consideration'ofissues in this docket relating to-reciprocal ·cODlpensation. The Commission 
reserved the question of deferring the reciprocal compensation issue pending the issuance of an Order 
in the !CG/BellSouth arbitration docket.or pending the conclusion of a generic docket such as that 
propose"d by BeUSouth. The Commission-further concluded that a decision regarding DeltaC(?m's 
Motion concerning continued operation under the existing lnterConilection Agreement should be 
deferred pending further argument and clarification from the-Parties at the beginning of the hearing 
scheduled for October 18, 1999. 

This matter came on for hearing as scheduled on October 18, 1999. Al the beginning of the 
hearing, the Commission Panel heard oral arguments for reconsideration of its decision to defer 
consideration of the reciprocal compensation issues. The CommissioD. concluded that it would hear 
evidence on the issue of reciprocal compensation in the hearing. The Commission Panel also heard 
arguments from BellSouth. and DeltaCom concerning DeltaCom'S Motion to hold its exi~ 
Interco~ection Agreement in effect pending implementation of a further _agreement. The arguments 
concerned BellSouth's provision of extended loops to existing and prospective custoniers. 

Following the preliminary oral argument, the hearing commenced. DeltaCom offered the 
direct and rebuttal testimony of Christopher hRoiycki, Director ofRegulatory Aflhlrs for DeltaCom; 
the direct and rebuttal testimony ofMichael Thomas, Director-- Infonnation Services for DeltaCom; 
and the direct and rebuttal testimony of Thomas Hyde, Seoior Manager - Industry Relations for 
DeltaCom. The direct testimony of Don J. Wood was entered in!o the record by stipulation. 
BellSouth offered the direct testimony-of Dr.' William E. Taylor, Seriior Vice President of National 
Economic Research Associates, Inc.; the direct testimony Of Alphonso J. Varner, Senior Director -
Regulatory Policy and Planning for BellSouth; the direct testimony of Ronald M Pate, Director -
Interco~ection ServiCes for BellSouth; the direct testimony of David P. ·scollard, Manager -
Wholesale Billing for BellSouth Billing, Inc., a subsidizj, of BellSouth; and the direct testimony of 
W. Keith Milner, Senior Director - Interconnection Services for BellSouth. 

In response to tlie oral argument held on October 18, 1999, the Commission entered an Order 
on October 19, 1999, requesting that BellSouth and DeltaCom-each make a filing by October 22, 
1999, setting forth: (1) a concise restatement of their arguments, (2) citations and text of relevant 
sections of the existing Interconnection Agreement, (3) the substance of the terms of the oral 
agreement between the Parties concerning continuation of service referred to at the October 18, 1999 
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oral argument, (4) the rates applicable to the extended loops and collocation service and authority 
ther~for, and (5)' each party's "bottom line" concerning the terms and conditions under which a 
continuation Of service as to extended loops to new and existing customers would be effected. [ 

' On October 21, 1999, the Commission issued its Post-H~ Order wherein the Commission 
instructed the Parties to consult with each other to arrive at ~ common list of remaining dispJted 
issues consistently numbered and identified. The Commission further requested the Parties to preI}are 
a post-hearing matrix to be su~mitted at the.same time as Propc;,sed Orders and Briefs. ,

1 

DeltaCom and BellSouth both submitted their filings on October 22, 1999 in compliance with 
the Commission's October 19, 1999 Order. DeltaCom's "bottom ·line" position was that lthe 
Interconnection Agreement provided for continuation of extended loop service for new custo~ers 
in North Carolina until the Commission ruled on this issue in the generic docket. BeUSouth's 
''bottom line" position was,that it is under no-obligation under either the Agreement or the FCC rµles 
to combine unbundled elements with Bel!South's retail services. BellSouth argued that the extended 
loops were provided to DeltaCom in error by-BellSouth employees unfamiliar with the terms o~the 
Agreement. To·avoid a complete disruption.QfDeltaCom's service, however, Be_llSouth reached an 
oral agreement with DeltaCom by which BellSouth would continue to provision these extended !dops 
until such time as DeltaCom could establish collocation arrangements in the affected central offipes. 
Until these ·collocation arrangements are completed, BellSouth also agreed to accept orders from 
Delta.Co[!l for extended loops to serve new customers, but only for those central offices with exi~ting 
extended loops and for which collocation requests had been submitted. Further, under the 'oral 
agreement, BellSouth will not process any requests for DeltaCom for extended loops involving other 
central offices. ' 

On November 2, 1999, the Commission entered an Order Concerning Continuatio~ of 
Service. 'fhr:ough,this Order, the Commission provided an interim solution to the dispute of the 
status of new and existing DeltaCom customers with regard to extended loops. Pursuant td the 
Order, existing DeltaCom customers who are receiving or have received extended loop service ~hall 
be able to receive extended loop service out of central offices already providing service by exteilded 
loops. New customers shall be able to receive extended loop service out of central offices alr~dy 
providing servi_ce by extended loops. DeltaCom has no obligation to initiate or continue the 
collocation process at this time in those central offices already providing service to DeltaCom 
customers by extended loops. BellSouth is under no obligation to provide extended loop servibe to 
new customers out of central offiCes which provide no extended loops service to Delta~om 
customers. Delta Com has the option of converting any extended loop arrangement at central offices 
where sorile service is provided to DeltaCom customers via extended loops to a colloc8tion 
arrangement. The interim solution, which applies only to extended loop arrangements, is subj~ct to 
prospective revision and change based upon the Commission's generic consideration ofissues related 
to extended loops in Docket No. P-100, Sub 133d. 

On December I, 1999, BellSouth and DeltaCom provided their Notification of Resolved and 
Unresolved Issu_eS for Purposes for Arbitration. ' 

' Ori Decemb~r 2, 1999, BellSouth filed a Motio_n for Reconsideration of the Commission's 
November 2,-1999 Order concerning contihuatio1.1 of service. 
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On December 6, 1999, BellSouth and DeltaCom filed their Proposed Orders and Briefs. On 
thst ssme dsy, the Public Staff filed its Proposed Order. 

On December 13, 1999, DeltaCom filed its· Response to BellSouth"s Motion for 
Reconsideration concerning continuation of service. 

On December 16, 1999, the Commission issued its Order Denying Motion for 
Reconsideration. 

On December 20, 1999, DeltaCom filed its Motion for Leave to File a Supplemental Brief. 
DeltaCom stated in its Motion that the ~blic Staff, in _its Proposed Order, raised two issues 
concemirig the tandem switch rate which·DeltaCom bad not anticipated would be raised. DeltaCom 
argued that it had not previously briefed the issues and needed to brief the issues now. 

On December 21, 1999, BellSouth filed its Response to DeltaCom's Motion. On December 
23, 1999, the Public Staff filed its Response to DeltaCo!D'• Motion. 

By Order dated December 29, 1999, the Commission allowed Supplemental Briefs. 

On December 29, 1999, DeltaCom filed its Supplemental Brief. On January S, 2000, 
BellSouth filed its Supplemental Brie£ 

On January S, 2000, the Public Staff filed its Response to DeltaCom's Supplemental Brie£ 

By Order dated January 20, 2000, the Commission required DeltaCom and BellSouth to 
submit as late-filed exlnllits certain information concerning the issue of whether DeltaCom's switches 
serve a comparable geographic area to BellSouth's tandem switches. 

On February 21, 2000, DeltaCom and BellSouth made separate filings in compliance with the 
Commission's January 20, 2000 Order. 

By Order dsted February 29, 2000, the Commission sought additional information as late-filed 
exlullits concerning the tandem switching issue in addition to the maps already provided. 

On March 7, 2000, DeltaCom filed its lii.te-filed,exhibits in response to the Commission's 
February 29, 2000 Order. On March 14, 2009, BellSouth filed its Response to DeltaCom's March 
7, 2000 late-filed exhibits. 

A glossary of the acronyms referenced in this Order is attached hereto as Appendix A 

WHEREUPON, based upon a careful consideration of the entire record in this arbitration 
proceeding, the Commission now makes the following 
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FINDINGS OF FACT 

1. It is more appropriate to consider DeltaCom's proposed performance measurements 
and performance guarantees in the generic docket (Docket No. P-100, Sub 133k) established to 
address such issues. Further, the Commission concludes that it is appropriate for the Parties to 
include BellSouth's most recent Service Quality Measures (SQMs) in their Interconnedtion 
Agreement on an interim basis until a Final Order is issued by the Commission in the generic Docket 
No. P~I00, Sub 133k, conceming:perfoinµn~ measurements and enforcement mechanisms . . . _,_,_,:.,; ...• .,. .... , .. _ 

2. BellSouth is not required at this time to map Electronic Data Interchange (EDI) to the 
Direct Order Entry (DOE) system for all commonly ordered services requested by DeltaCom on 
behalf of its retail customers. However, the Commission is concerned about the lack of p:arity 
demonstrated in this proceeding and expects BellSouth to take appropriate action within a reasonable 
time frame to ensure that parity is reached in the instances noted in this proceeding. Finally, it is not 
appropriate· to include any additional language in the Interconnection Agreement setting out 
BellSouth's obligation for providing UNEs aod Operations Support Systems (OSS) . . 

3. The appropriate reciprocal compensation rate for local traffic is the sum of the 
permaneot rates for the individual network elements actually used to handle the call as established in 
Docket No. P-100; Sub 133d The overall rate, including tandem switching, is approximately $,003 
per minute. Further, dial-up ISP traffic should.be subject to an interim inter-carrier compensation 
mechanism and the relevant rates should mirror those used for reciprocal compensation for-local 
traffic. Such rates shall be subject to true-up at such time as the Commission has ruled pursuiint to 
the FCC's anticipated order on the subject. 

4. For reciprocal compensation purposes, DeltaCom should be compensated at 
BellSouth's tandem interconnection rate. 

5. The Parties should incorporate into their new Interconnection Agreement the existing 
local intetconnection arrangements pertaining to the following matters until or unless the Parties reach 
agreement otherwise: (1) definition oflocal traffic, (2) reconfiguration charges for new installations 
at existing points of interconnection, (3) payment of nonr~curring charges as a result of network 
redesigns/reconfigurations initiated by BellSouth, (4) trunking options available to the Parties, (5) the 
routing of traffic by the least costly method, (6) cross-connection charges applicable in a collocation 
arrangement at the BellSouth wire center, (7) the loading and testing ofNXX codes, and (8) the 
delivery of traffic between DeltaCom, BellSouth, and a third party. The Commission declines to 
include any proposed provisions, in this regard, that are not contained in the current' local 
interconnection arrangements. Ho'Wever, the Commission encourages BellSouth and DeltaCom to 
continue to negotiate on the matter of binding forecasts. 

6. It is reasonable and appropriate to adopt BellSouth', proposed laoguage proyiding 
that the party requesting ao audit should be responsible for paying for the audit; however, a party 
overstating Percent Local Usage (PLU) or Percent Interstate Usage (PIU) by 20% or more shall pay 
for the cost of the audit. 
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7. The Commission declines to require the inclusion oflanguage obligating the losing 
party to an enforcement proceeding or proceeding for breach of the Interconnection Agreement to 
pay the cost of the litigation. 

. 8. The Commission declines to·require the insertion of a tax liability provision in the 
Interconnectiori Agreement but encourages the Parties to continue negotiations on this issue. 

9. The Commission declines to require the inclusion of a provision establishing 
compensation for a material breach~!of COiitract in·.the Interconnection Agreement. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 1 

MATRIX ISSUE NO. 1/a}: Should BellSouth be required to comply with the performance 
measures and guarantees for ·pre-ordering/ordering, resale and UNEs, provisioning, mainten~ce, 
interim number portability and local number portability. collocation, coordinated conversions, and 
the bona fide request process as set furth fully in Attachment 10 of Exhibit A to DeltaCom's Petition? 

POSITIONS OF PARTIES 

DELTACOM: Yes. DeltaCom argued that although the Commission has recently established a 
generic docket concerning performance measures and guarantees, DeltaCom believes that interim 
measures should be-adopted in this arbitration because it may be some time before a final order is 
issued in the generic docket. DeltaCom argued that notbing in T A96 gives_ the Commission authority 
to preclude certain issues from arbitration simply because those issues affect more than one carrier 
or because those issues may be considered at a later date. DeltaCom maintained that TA96 
specifically mandates that ali issues be resolved. DeltaCom argued that this Federal mandate is 
particularly important in this instance where inadequate service by BellSouth will cause DeltaCom 
to lose customers and likely damage DeltaCom's reputation. DeltaCom posited that perfonnance 
measures and guarantees are esSential for three primary reasons: (1) BellSouth has competitive and 
linancisl incentives to block enuy ofDeltaCom into the North Carolina market; (2) as the owner of 
the Iooal loop, BellSouth has the means to limit DeltaCom's ability to provide quality service; and (3) 
seeking redress through the regulatory complsint procedure or through the courta would be wasteful 
and ineffective in a competitive environment. DeltaCom stated that performance measures and 
guarantees are necessary and in the public interest because such provisions would create meaningful 
incentives for BellSouth to perfonn. DeltaCom stated that it proposes a three-tier set of performance 
measures and guarantees. The' first tier calls for the waiver of nonrecurring charges when BellSouth 
fails to prqvide the ordered service in a timely fashion. The second tier of guarantees is triggered 
when BellSouth fails to meet a measurement in two out of three months during a quarter. Where 
such a "Specified Performance Breach" occurs, BellSouth is required to provide compensation of 
$25,000. The third level ofDeltaCom's proposed performance guarantees is triggered only in the 
cases of extreme and extraordinary nonperformance, where BellSouth failS to meet a single measw:e 
five times during a six-month period. For those extreme cases, BellSouth must pay $100,000 for each 
defaul~ for each day the default continues. Also, DeltaCom is recommending that the second- and 
tbinl-tler guarantees, if assessed, be paid to a public interest fund. Delta Com concluded that although 
the generic docket will provide consistent guidance in this area on a state~wide basis, the Commission 
should be concerned that several months may elapse before a final order is issued in the generic 
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docket. Therefore, DeltaCom recommended that the Commis~on find that the performance measures 
and guarantees contained in Exhibit A at Attachment 10 be in place until the Commission issues a 
final and nonappealable order in the generic proceeding. 

BELLSOUTH: No. BellSouth maintained that despite having msde numerous requests early during 
the negotiations, BellSouth did not receive a copy of Attachment 10 from DeltaCom until the day 
after the negotiations ended. BellSouth stated that it does not believe that the so•called performance 
measures and performance guarantees in Attachment 10 to the Petition are appropriate. BellSouth 
stated that the Parties do not dispute the importance of or need for performance measurements in 
their Interconnection Agreement, only which performance measures should he included. BellSouth 
argued that it has offered in its negotiations with Delta Com comprehensive performance measures 
that will ensure that BellSouth provides Delta Com with nondiscriminatory access consistent with the 
requirements ofTA96 and FCC orders and rules known as BellSoutb's SQMs. BellSouth further 
noted that the Commission issued a November 4, 1999 Order establishing a generic docket to address 
performance measurements and enforcement mechanisms and that docket may be the more 
appropriate place for a decision regarding this issue. BellSouth recommended that the Commission 
require the Parties to incorporate BellSouth's SQMs into their Interconnection Agreement as may 
be subsequently modified consistent with· future decisions by the Commission in its recently 
established generic docket to address performance measurements and enforcement mechanisms. With 
respect to performance guarantees, BellSouth argued that DeltaCom's proposed performance 
guarantees constitute financial penalties, which the Commission lacks the statutory or jurisdictional 
authority under state law to unilaterally award without a hearing and absent BellSouth's prior 
consent. BellSouth recommended that the Commission specifically decline to adopt any of the 
performsnce guarantees offered by Delta Com, but note that the subject of appropriate enforcement 
mechanisms will he taken up in Docket No. P-100, Suh 133k. 

PUBLIC STAFF: No. The Public Staff stated that on November 4, 1999, the Commission 
established a generic docket, Docket No. P-100, Suh 133k, for the consideration of performance 
measures and enforcement mechanisms. The Public Staff maintained that the issues of performance 
measures and an enforcement mechanism are more appropriate for consideration in that docket., The 
Public Staff argued that consideration in a generic docket would· lead to a uniform decision which 
would apply to all competing local providers (CLPs) and ILECs operating in North Carolina. The 
Public Staff recommended that the Commission deny any request by DeltaCom that it establish 
performance measures and an enforcement mechanism in this case on an interim basis and defer tlie 
issue to the generic proceeding since it would be of greater benefit to decide this issue on an 
indusny~wide basis rather than to consider individual cases and make decisions in a piecemeal fashion. 

DISCUSSION 

The Commission notes that by Order dated November 4, 1999, the Commission established 
a generic docket to consider performance measurements and enforcement mechanisms which 
stemmed from the BellSouth/ICG arbitration proceeding (Docket No. P-582, Sub 6). In its Order, 
the Commission requested the industry, the Public Staff, the Attorney General, and other interested 
parties to form a Task Force. The Commission notes that, after being granted extensions of time, the 
Task Force is to file a report with the Commission by not later than May 3, 2000, which outlines 
specific issues agreed to by the Task Force as well as any issues on which the Task Force is unable 
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to reach agreement. The Commission believes that it would be more appropriate for Delta Com· to 
actively participate on the Task Force established to address these issues on a statewide level rather 
than adopting DeltaCom's proposed set of performance measurements in this docket. Further, the 
Commission believes that BellSouth', proposal to include BellSotith's SQ Ms on an interim basis until 
an Orde_r is issued in the generic proceeding in the Interconnection Agreement is a reasonable and 
appropriate recommendation. However, the Commission's decision is not intended to pi'~clude the 
Parties from negotiating guarantees as referenced by BellSouth 'Witness Varner during cross
examination by Delta Com (See Transcript Volume 3, Page I I 7). 

CONCLUSIONS 

The Commission cohcludes that it is more appropriate to coitsider DeltaCom's proposed 
performsnce measurements and perfurmance guarantees in the generic docket established to address 
such issues. Further, the Commission concludes that it is appropriate for the Parties to include 
BellSouth's most recent SQMs in their Interconnection Agreement on an interim basis until a Final 
Order is issued by the CommiSsion in the generic Docket· No. P-100, Sub 133k, COncemiilg 
performance measurements and enforcement mechanisms. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 2 

MATRIX ISSUE-NO. 2: Is BellSouth providing services including OSS and UNEs to DeltaCom 
at parity with ~t which it provides to itself? ' ' 

l'OSffiONS OF PARTIES . 

DELTACOM: No. DeltaCom argued that its access to OSS must be at parity with BellSouth'• 
access. DeltaCom maintained that its evidence showed that for a customer 4esiring to switch from 
BellSouth to DeltaCom aod add several commonly ordered services, DeltaCom submits the order for 
the customer to BellSouth electronically through EDI. DeltaCom stated.that by design, such order 
fulls out when it reaches-BellSouth and that wheo the same order is placed by BellSouth to provide 
the same services with BellSouth as the retail service provider, the order is processed electronically. 
Delta Com argued that this example reflects the underlying problem ofBellSouth's failure to map EDI 
to the DOE system. DeltaCom maintained that BellSouth', systems must provide access to OSS for 
DeltaCom at least equal to that enjoyed by BellSouth. DeltaCom stated tbat both companies initially 
enter orders manually - DeltaCom through EDI and BellSouth through DOE - but it is only 
DeltaCom's orders that'must be re-entered by BellSouth personnel. DeltaCom stated that its orders 
fall out while BellSouth', orders do not. DeltaCom maintained tbat it is tecbnically feasible for 
BellSouth to map EDI to DOE and avoid this problem aod that the Commission should require 
BellSouth to do so. DeltaCom recommended that the Commission find that the intent of the parity 
requirement is that the service really be equal aod, therefore, BellSouth should map fully between the 
EDI and DOE ~ystems for all commonly ordered services requested by DeltaCom on behalf of its 
retail customers. · 

BELLSOUTH: Yes. BellSouth stated that it denies that it does not offer OSS and UNEs to 
DeltaCom at parity. BellSouth stated that it has offered to include language in the Interconnection 
Agreement consistent with TA96 and the FCC's rules regarding parity of services. BellSouth 
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maintained that TA96 does not require BellSouth to provide DeltaCom with service at levels greater 
than BellSouth provides to its own end users. BellSouth argued that it is not clear what relief 
DeltaCom is seeking under this issue that is not already subsumed under other issues. BellSouth 
stated that FCC Rule 51.311 specifically provides: "The quality of an unbundled network element, 
as well as th~ quality of the access to such unbundled network element, that an ILEG provides to a 
requesting telecommunications carrier shall be at least equal in quality to that which the II.EC 
provides to itself" Therefore, BellSouth stated that it is already obligated, by TA96 and the FCC's 
rules, to provide DeltaCom and any other CLP nondiscriminatory access to telecommunications 
services, UNEs, and interconnection. BellSouth noted that it currently provides CLPs with 
nondiscriminatory electronic interfaces to access BeiiSouth's OSS including: the Local Exchange 
Navigation System (LENS) and the Telecommunications Access Gateway (TAG) for pre-ordering, 
ordering, and provisioning; EDI for ordering and provisioning; Trouble Analysis and Facilities 
Interface (TAFI) for maintenance and repair; Electronic Communications Trouble Administration 
(ECTA) for maintenance and repair; and Optional Daily Usage File (ODUF), Enhanced Optional 
Daily Usage File, and Access Optional Daily Usage Ftle for billing. BellSouth asserted that it also 
offers CLPs manual interfaces to its OSS. BellSouth maintained that these interfaces allow CLP, to 
perform pre-ordering, ordering. provisioning. maintenance and repair, and billing functions for resale 
service in substantially the same time and manner as BellSouth does for itself: and, in the case of 
UNEs, provide a reasonable competitor with a meaningful opportunity to compete, which is all that 
is required. Further, BellSouth stated that although Delta Com complains that more than 50% ofits 
orders submitted electronically "fall out" for manual handling, that complaint must be put in proper 
perspective. BellSouth stated that it would be unfair to attribute every "fall out" to BellSouth and 
that obviously DeltaCom is having difficulty submitting complete and accurate orders. Also, 
BellSouth maintained that DeltaCom markets complex business services to its customers and such 
orders are designed to fall out for manual handling using the same processes that BellSouth uses to 
handle the same orders for its retail customers. BellSouth noted that its witness Pate testified that 
"[t]his 'fall out' has nothing to do with any supposed inadequacies in BellSouth'• systems, but results 
from the fact that the requested services are complex." BellSouth also pOinted out that witness Pate 
testified that the manual processes are in compliance with T A96 and the FCC's Rules. In conclusion, 
BellSouth recommended that the CommiSsion conclude that from the record evidence BellSouth iS 
providing parity of service, as required by T A96 snd the FCC's rules, to DeltaCom with respect to 
access to BellSouth's OSS and to the provision of UNEs. BellSouth recommended that the 
Commission decline to grant DeltaCom any relief with respect to this issue. 

:PUBLIC STAFF: Yes. The J.>ublic Staff argued that the FCC snd the Act effectively set out 
BellSouth's obligations for providing UNEs and OSS and that, therefore, no further language on this 
issue is necessary for inclusion in an arbitrated Interconnection Agreement. The Public Staff 
maintained that BellSouth is not required to give CLPs the same access it has to its OSS, but 
functionally equivalent access. The J.>ublic Staff further stated that it is not satisfied that the language 
suggested by either party, DeltaCom's "parity equal to or greater in quality" or BellSouth's 
''meaningful opportunity to compete," completely captures the essence of the Act or the FCC Rules. 
The Public Staff opined that DeltaCom's requested language could be seen as an invitation to· further 
muddy the waters and that the language appears to raise the standard above that required by the FCC. 
The J.>ublic Staff recommended that the Commission not include additional language in the 
Interconnection Agreement setting out BellSouth's obligations for providing UNEs and OSS. 
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DISCUSSION 

The Commission agrees with BellSouth that it is not' clear from the- record what relief 
DeltaCom is seeking under this_ issue that is not already subsumed under other issues. First, baBed 
on the Proposed Orders and Briefs ofBellSouth and the Public Stall; it appears that DeltaCom is 
requesting that the laoguage ''parity equal to or greater in quality'' be included in the Interconnection 
Agreement while BellSouth has suggested the language "mt,alllngful opportunity to compete." 
DeltaCom requested in its Proposed Order that the Commission require BellSouth to map EDI ,lo the 
DOE system for all commonly ordered services requested by DeltaCom on behalf of its retail 
customers. 

The Commission notes that BellSouth has stated that it bas offered to include language in the 
Interconnection Agreement consistent with TA96 and the FCC's Rules regarding parity of services. . 
The Commission further notes that it agrees with BellSouth that TA96 does not require BellSouth 
to provide DeltaCom with service at levels greater than BellSouth provides to its own end users and 
that the FCC's language ref era to service "at least equal in quality to" that which BellSouth provides 
to itsel£ Therefore, the Commission does not find it appropriate to include any additional language 
in the Interconnection Agreement setting out BellSouth's obligations for providing UNEs and OSS. 

Additionally, the Commission notes that DeltaCom has requested that the Commission require 
BellSouth to map EDI to the DOE system for all commonly ordered services requested by Delta Com 
on behalf ofits retail customers. Delta Com uses EDI to enter orders while BellSouth uses DOE to 
enter orders. DeltaCom maintained that by design, orders entered into EDI fall out when they reach 
BellSouth and that when the same order is placed by BellSouth to provide the same services with 
BellSouth as the retail service provider, the order is processed electronically. Therefore, DeltaCom 
maintained, BellSouth's systems are not providing access at least equal to that enjoyed by BellSouth 
in compliance with TA96 and the FCC. BellSouth asserted that it would be unfair to attribute every 
"fall out" to BellSouth and that obviously DeltaCom is having difficulty submitting complete and 
accurate orders. Also, BellSouth maintained that DeltaCom markets complex business services to 
its custoniers and such orders are designed to fall out for manual handling using the same processes 
that BellSouth uses to handle the same orders for its retail customers. 

The Commission does not believe parity is obtained through BellSouth's OSS when 
DeltaCom's orders submitted through EDI fall out when they reach BellSouth for manual handling 
as evidenced in this record. Nevertheless, the Commission does not find it appropriate at this time 
to require BellSouth to map EDI to DOE as requested by DeltaCom. The Commission is concerned 
about the lack of parity demonstrated in this proceeding and expects BellSouth to take appropriate 
action within a reasonable time frame to ensure that parity is reached in the instances noted in this 
proceeding. However, the Commission is not inclined at this time to dictate specifically what action 
BellSouth should take to correct this lack of parity. 

CONCLUSIONS 

The Commission concludes that BellSouth should not be required to map EDI to the DOE 
system at this time for all commonly ordered services requested by Delta Com on behalf of ita retail 
customers. However, the Commission is concerned about the lack of parity demonstrated in this 
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proceeding and expects BellSouth to take appropriate action within a reasonable time frame to ensure 
that parity is reached in the instances noted in this proceeding. Finally, the Commission concludes that 
it is not appropriate to include any additional language in the Interconnection Agreement setting out 
BellSouth', obligation for providing UNEs and OSS. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 3 

MA TRIX ISSUE NO. 3: What should be the rate for reciprocal compensation? Should BellSouth 
be required to pay reciprocal compensation to DeltaCom for all calls that are properly routed over 
local trunks, including calls to ISPs? 

POSfflONS OF PARTIES 

DELTACOM: Yes, reciprocal compensation should be paid. Calls to ISPs are the same as calls to 
local customers and cause the same costs. As a result, reciprocal compensation should be paid for 
these calls. DeltaCom has proposed a compromise reciprocal compensation rate of $.0045 per 
minute pending final ruling by the FCC. This rate is approximately one-half the rate in the Parties' 
current Interconnection Agreement 

BELLSOUTH: With respect to the first issue, the appropriate rate for reciprocal compensation is 
the sum of the individual network elements that are actually used to handle the call such as transport 
or switching. The rates for each of these network elements have previously been established by the 
Commissio·n in its generic UNE cost proceeding. 

Wrth respect to the second issue, calls to ISPs, even if routed over local interconnection trunks, are 
noi subject to TA96's requirement of reciprocal compensation. The FCC's recent Declaratory Ruling 
in CC Docket Nos. 96-98 and 99-68, released on February 26, 1999, confirmed unequivocally that 
the FCC had, will retain, and will exercise jurisdiction over ISP traffic because it is interstate in 
nature, not local. Under the provisions ofTA96 and the FCC's Orders and Rules, only local traffic 
is subject to the.reciprocal compensation requirements. Thus, reciprocal compensation is clearly not 
applicable to ISP-bound traffic. In addition to being contrary to the law, treatiog ISP-bound traffic 
as local for reciprocal compensation purposes is contrary to sound public policy. 

PUBLIC STAFF: The appropriate rates for reciprocal compensation are the interim UNE rates, 
subject to true-up upon issuance of final rates in Docket No. P-100, Sub 133d. The same rates 
should apply to ISP-bound traffic as an interim inter-carrier compensation mechanism. 

DISCUSSION 

This issue includes two parts. The first is the appropriate reciprocal compensation rate for 
local traffic generally. The second is whether there should be an interim inter-carrier compensation 
mechanism rate applied to dial-up ISP calls and, if so, at what rate. 

With respect to the first part, the Commission agrees with BellSouth and the Public Staff that 
the appropriate reciprocal compensation rate for local traffic is the sum of the individual network 
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elements actually used to handle the call.' These rates were set by Order dated March 13, 2000, in 
Docket No. P-100, Sub 133d. 

With respect to the second part, the Commission concurs with the Public Staff that dial-up 
ISP traffic ~ould be subject to an interim inter-carrier compensation mechanism and that the relevant 
rates should mirror those used for reciprocai compensation for local traffic. This matter has been 
exhaustively treated in the Commission's Recommended Arbitration Order in Docket No. P-582, Sub 
6 (!CG/BellSouth Aibitration), and subsequent rulings related to that docket. There is no need to 
repeat that discussion here since no new evidence has been introduced for the Commission to 
reconsider its prior ruling. The Commission believes that the decision in that docket, on this matter, 
should apply to subsequent arbitrations, inc~uding a trlle-up once the Commission has ruled pursuant 
to the FCC's anticipated order on the subject. 

CONCLUSIONS 

The Commission conclude_s that the appropriate reciprocal compensation rate for loC:al traffic 
is the sum of the permanent rates for the individual network .elements actually used to handle the call 
as established in Docket No. P-100, Sub 133d. The overall rate, including tandem switching, is 
approximately $.003' per minute. 

It is further coocluded that dial-up ISP traffic should be subject to an interim inter-carrier 
compensation mechanism and that the relevant rates should mirror those used for reciprocal 
COD;Jpensation for local traffic. Such rates·shall be subject to true-up .at such time as the Commission 
has ruled pursuant to the FCC's anticipated Order on the subject. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 4 

MA TRIX ISSUE NO. 3: Should reciprocal compensation include the.tandem switching function? 

POSITIONSOFPARTIES 

DELTACOM: Yes. As in theICG arliitration, DeltaCom's compensation should include end-office, 
tandem, and transport elements of termination where its switches serve a geographic area similar to 
the area served by ~eIISouth1s tandem switches. 

BELLSOUTH: No. It is BellSouth', position that, consistent with FCC Rules and industry standards, 
DeltaCom does not qualify for tandem switching and common transport because its network design 
does not perform these functions. If a call is not handled by a switch on a tandem basis, it is not 
appropriate· to pay reciprocal compensation for the tandem switching function. 

1 The issce of whether tandem switching should be included is addressed in Finding of Fact 
No.4. 

' The actual rates are: End Office Switching, $.0017 per minute of use (mou); Tandem 
Switching, $.0009 per mou; Common Transport, $.00001 pet' mile per mou; and Common Transport 
Facilities Termination, $.00034 per mou. 
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PUBLIC STAFF: No. DeltaCom is not entitled to compensation for tandem switching because it 
has failed to prove that its switches provide the same functions as BellSouth's tandem switches and 
serve the same geographic areas. 

DISCUSSION 

De1taCom witness Rozycki testified that if BellSouth wishes to charge DeltaCom for 
transport, end-office switching. and tandem: ~tcbing on its terms, then DeltaCom should be able to 
charge BellSouth for the same eleDlents. WitD.ess Rozycki further testified that DeltaCom has 
designed a network where its switches perform the same functions as the BellSouth end-office and 
tandem switches. DeltaCom uses multifunction switches which serve large geographic areas in a 
manner similar to BellSouth's tandem switches, and represent precisely the situation contemplated 
in Section SI. 71 !(a)(3). 

In its Proposed Order, DeltaCom again contended that its compensation should include end
office, tandem, and transport elements of termination where such switches serve a geographic area 
similar to the area served by BellSouth's tandem switch. Delta Com stated that, in view of the interim 
rate proposed by DeltaCom, detailed discussion ofthis'issue is not required in the Commission Order, 
and that the rationale of the !CG/BellSouth Recommended Arbitration Order applies here as well. 

BellSouth witness Varner testified that if a call is not handled by a switch on a tandem basis, 
it is not appropriate to pay reciprocal compensation for the tandem switching function. BellSouth 
will pay the tandem interconnection rate only ifDeltaCom's switch is identified in the Local Exchange 
Routing Guide (LERG) as a tandem. Witness Varner explained that a tandem switch connects one 
trunk to another trunk and is an intermediate switch or connection between an originating call 
location and the final destination of the call An end-office switch connects a line to a trunk enabling 
the subscriber to originate or terminate a call. IfDeltaCom's switch is an end.office switch, then it 
is handling calls that originate from or tenninate to customers served by that local switch, and thus 
BellSouth argued that DeltaCom's switch is not providing the tandem function. It is BellSouth's 
opinion that DeltaCom is seeking to be compensaied for the cost of equipment it does not own and 
for functionality it does not provide. 

In its Proposed Order, BellSouth argued that the FCC has identified two requirements that 
a CLP such as DeltaCom nmst meet in order to be compensated at the tandem interconnection rate: 
(1) DeltaCom's network must perform functions similar to those performed by BellSouth's tandem 
switch; and (2) DeltaCom's switch must serve a. geographic area comparable to BellSouth's. 
BellSouth argued that DeltaGom cannot meet either of these requirements. BellSouth maintained that 
while DeltaCom's switch may be capable of performing tandem switching functions when connected 
to end.office switches, DeltaCom has presented nO evidence in this record that proves that 
DeltaCom's switches perform such functions. BellSouth argued that, for example, there is not any 
evidence in this record that: (1) DeltaCom interconnects end•oflices or performs trunk-to•trunk 
switching; (2) DeltaCorn switches BellSouth', traffic to another DeltaCorn switch; or (3) DeltaCom's 
switch provides other centralization functions, namely call recording, routing of calls to operator 
services, and signaling conversion for other switches, as BellSouth's taildem switches do and as is 
required by the FCC's Rule~ 
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BellSouth furthef argued in its Proposed Order that even· assuming DeltaCom's switch 
performs the same 'functions as BellSouth's tandem switch (which is ncit the case), there is no 
evidence in t~e record that DeltaCom's switch serves a geographic area comparable to BellSouth's. 
DeltaCom-did not identify where the customers it serves in North Carolina are located - information 
that would be essential to support a finding that DeltaCom's switch serves a comparable geographic 
area. 

The Public Staff stated in its Proposed Order that under FCC Rule 51. 711, Delta Com failed 
to meet its burden of proof by ·showing.that its switches performed similar functions to and served 
a comparable geographic area as B'eUS~uih's tandem switches. The.Public Staff contended-that 
DeltaCOm presented a 11paucity of evidence" on this issue in this case. bther than DeltaCom witness 
Rozycki's testirµony that Delta.Com's switches performed similar functions to and served a comparable 
geographic area as BellSOuth's tandem switches, in the Public Staff's opinion there· appears to be no 
further showing from Delta Com as to details of these switches whit:h Delta Com-contends should be 
treated as tandem switches. ' 

The Public Staff cautioned in its Propgsed Order that the FCC has set a higb standard of proof 
on this isSU:e aiid that it is infeasible, impriicticable, and ·subjective for _the Commission to determine 
whether one ·geographic area is comparable to another and whether one switch Performs similar 
functions·as another. Given the large number of wire centers in the state, .there are innumerable 
permutations and combinations with wliich the Commission could be presented. The Public Staff 
opined that rendering a judgment on such_ isSlies would demand a substantial amount of Commission 
time, resources, and-technical expertise. 

On December 20, 1999, DeltaCom filed a Motion for Leave to ·File a Supplemental Brief 
regarding-issues concerning.the tandem switch rate. An Order Allowing Supplemeiltal Briefs was 
issued on December 29, 1999. 

In its Supplemental Brie( filed December 29, 1999, DeltaCom stated that the Public Staff 
has misinterpreted Rule 51.711 .in a manner which, if adopted by this Commission, would impose a 
burden of proofon Dolts Com which has no legal basis, and which could result in an improper finding 
on a crucial issue in this docket. DeltsCom argued that the plain language of FCC Rule 51. 711(a)(3) 
controls this issue. DeltaCom maintained that the Rille does ii.ct discuss functional equivalency; nor 
does it limit the type of switches used by non-ILECs that are entitled to the ILEC's iaridem 
interconnection i"ate. DeltaCom stated that the Commission is required to adhere tO the language of 
Rule 51.711.' 

DeltsCom further stated in its Supplemental Brief that the Public Staff erred when it asserted 
that DeltaCom had the burden Of demonstrating that its switches performed similar functions to 
BellSouth', switches. DeltaCom !l.ated that FCC Rule 5 l.711(a)(3) makes no mention of tandem 
functionality, nor does it imply that CLP switches must be functionally equivalent to ILEC tandem 
switches. If anything, the FCC's language implies ail understanding that CLP network design and 
switch placement could vastly differ from traditional ILEC network design. DeltaCom argued tliat 
Rule 51. 711' was crafted to ensure that CLPs were not financially penalized or discouraged from 
designing networks differently than that designed by the incumbent. 
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DeltaCom also argued in its Supplemental Brief that its testimony reflects that its local switch 
in North Carolina_ - located in Greensboro - serves the entire ·state ofNortli Carolina, a geographic 
area "comparable" to the area serv_ed by BellSouth'.s tandem switches. DeltaGom stated that it ~s on 
file with this Commission a price list which states tjle geographic area by exchange available· tO its 
fucilities-based customers served by its North .Carolina switch, and the price list shows that DeltaCom 
serves 73 exchanges located throughout North Carolina from its switch in Greensboro. DeltaCom 
argued that this arrangement is an example of the types of radically different network designs 
envisioned in FCC Rule 51.7ll(a)(3), and also demonstrates why the FCC made no reference to the 
switches performing "similar functions. 11

• 'J5ettaCOin'iugued that its network is fundamentally different 
from that of BellSouth. Rule .51.71 J(a)(3) requires only that the Commisiion consider whether a 
"comparab[e11 geographic area is served - there simply is no functionality comparison to be made. 

DeltaCom contended in its Supplemental Brief that BellS0uth did not meet the burden.of 
demonstrating that _De_ltaCom's switch does not serve such a geographical area, indeed, i~ is 
undisputed that DeltaCom1s switch in Greensboro serves the etltire State of North Carolina. 
DeltaCom-maintained that BellSouth's argument that DeltaCom does not·identify its switch in the 
LER.G specifically as a tandem switch is of no legal consequence, because identification of a switch 
as a tandem in the LERGis not a requirement of FCC Rule 51.71l(a)(3). (In a footnote, DeltaCom 
indicated the-tandem function perfonned by DeltaCom's switch is a local tand~m function with the 
access tandem function perfonned by a different switch. DeltaCom indicated that it is in the process 
of listing its North Carolina switch as a local tandem switch in the LERG.) 

DeltaCom further contended that the language of Rule 51.7ll(a)(3) demonstrates that 
DeltaCom's switch does not have to serve as a tandem. DeltaCom argued that the Rule refers to 11the 
switch of a carrier other than an ILEC11 serving a comparable geographic area to the area served by 
11the ILEC's tandem switch." If the FCC intended to require non-ILECS'.to -have tandem switches in 
order to be entitled to an ILEC's tandem interconnection rate, it wollld have said so. DeltaCom 
stated its argument is validated by the fuel that the FCC specifies the JLEC switch as a "tandem," hut 
uses the broad, uriqualified word "switch11 when referring to non-1LECs1·equipment. 

BellSouth stated in its Supplemental Brief that it agrees that Rule 5 I. 71l(a)(3) controls this 
issue. However, BellSouth maintained that the Rule cannot be read in a vacuum, but must be read 
in the broader context ofTA96 and the FCC's Order adopting the Rule, both of which fully support 
the Public Stall's analysis ofDeltaCom's burden ofproofon the tandem switching issue. 

BellSouth further contended in its Supplemental Brief that the FCC directed state 
commissions to consider two factors in determining whether a CLP should receive the same 
reciprocal compensation rate as would be the case if traffic were transported and terminated via the 
incumbent's tandeni switch. First, the FCC directed state commissions to "consider whether new 
technologies (e.g., fiber ring or wireless network) performed functions similar to those perfonned by 
an ILEC's tandem switch and thus whether s_ome or all calls terminating on the new entrant's network 
should be priced the same as the sum of transport and termination via the ILEC's tandem switch.11 

Seco;id, in addition to the functionality comparison, the FCC instructed state commissions to consider 
whether the new entrant's switch serves a geographic area comparable to that served by the lLEC's 
tandem switch, in which case the appr~priate proxy for the new carrier's costs is the incwnbent's 
tandem interconnection rate. 
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BellSouth stated in its Supplemental Brief that the Public Stall's conclusion that DeltsCom 
failed to satisfy its burden of proof on the tandem switching issue is abundantly correct, particularly 
given that the record evidence from DeltaCom on the tandem switching issue consisted of slightly 
more than one page of prefiled testimony in addition to witness Rozycki's responses to four questions 
from the Public Staff on the issue at the hearing: BellSouth argued that DeltaCom's latest filing should 
not obscure the inescapable truth that it failed to produce any evidence upon which this Commission 
could find in DeltaCom's favor on the tandem switching issue. 

BellSouth contended in its SUpplemeDtal Brief that if the Commission were to conclllde that 
DeltaCom was only required to prove that its switch serves a comparable geographic area to 
Bel!South's tsndem switch (which BellSouth does not believe is the.appropriate test), DeltsCom 
utterly failed to.satisfy this burden of proof as well BellSouth further contended that DeltsCom does 
not and cannot point to a single shred of evidence in this record that ~stabJishes what geographic area 
its Greensboro switch currently serves and whether that area is comparable to the geographic area 
served by BellSouth'• tsndem switch. BellSouth stated that neither DeltsCom's tsriffil nor its network 
map were c;:ntered into evidence. Furthermore, BellSouth asserted that even if considered by the 
Commission, neither DeltaCom's tariffs nor its network map demonstrate what geographic area 
DeltsCom's switch actually serves in North Carolina, BellSouth maintained that the issue is whether 
DeltaCom's Greensboro switch "serves" a comparable geographic area, not whether its switch is 
technically capable of serving a particular geographic area. See 47 C.F.R. Paragraph 51.71 l(a)(3); 
see alsoMCI Telecommunlcolions Corp. (MCI) v. Illmois Bell Telephone Company dlb/a Ameritech 
Illinois, Inc., 1999 U.S. Dist. LEXIS 11418 (N.D. Ill. June 22, 1999). 

BellSouth stated that the evidence in this record (or lack thereof) on the question of whether 
DeltaCom's switch serves a comparable geographic area is similar to the,record evidence confronted 
by the federal district court in MCI v. Illinois Bell Telephone Compa,ry dlbla Ameritech Illinois, Inc. 
In that case, MCI argued that it should be compensated at the tsndem rate for its switch in 
Bensonville, Illinois. The Illinois Commerce Commission QCC) rejected MCrs argument, finding that 
MCI had failed to provide sufficient evidence to support a conclusion that it was entitled to the 
tandem interconnection rate. 

The Public Stall; in its Response to DeltsCom's Supplemental Briel; stated that DeltaCom 
fulled to demonstrate that its switch performs tandem functions in terminating a call delivered to it 
by a local exchange company (LEC). The Public Staff argued that the determination of whether 
DeltaCom's switch performs the tandem functioriality on calls delivered to it by BellSouth is central 
to the Commission's decision as to whether DeltaCom should be 'compensated for the tandem 
switching and transport elements. The Public Staff argued that even if it could be construed that 
DeltaCom's switch serves an area comparable to that served by BellSouth's tandem switch, that 
determination, standing alone, is insufficient to qualify DeltaCom to receive compensation for the 
tandem switching and transport elements. 

The Public Staff further stated in its Response to Delta Com's Supplemental Brief that it is 
clear in reading Paragraph 1090 of the FCC's First Report and Order as a whole, and as an indication 
of the FCC's intent in promulgating Section 51.711 of its Rules, that the functionality of the 
interconnecting earners network must be COnsidCred for the purpose 'of determining whether the 
carrier should be compensated for tandem switching. The Public Staff maintsined that in Paragraph 
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I 090, the FCC makes it clear that states may establish transport and tennination rates which vary 
according to whether the traffic is routed through a tandem switch or directly to the ecd office switch. 
However, the Public Staff opined that the FCC specifically directs the states to consider whether new 
technologies (e.g., fiber ring or wireless networks) perfonn functions similar to those perfonned by 
an ILEC's tandem switclt The Public Staff stated that if the only requirement were that the 
interconnecting carrier's switch serve an area compatable to the LEC's tandem switch, any 
consideration of the new technologies would be completely irrelevant. 

The Public Staff stated that if the Commission.were to adoptDeltaCom's position that the rule 
should be read in isolation without any consideration of Paragraph 1090, then a CLP with a switch 
serving a geographic area comparable to that served by the LEC's tandem would be ectitled only to 
reciprocal compensation for tandem switching and for no other functions such as end--office switching 
or transport. The Public Staff stated that it did not believe this is the result that was intended by the 
FCC or desired by DeltaCom. The Public Staff stated that a major theme of TA96 is that rates should 
be cost-based, and this is the principle underlying the FCC Rule. The Public Staff maintained that it 
is unreasonable to conclude that a switch that perfonns no tandem functions should be compensated 
as ifit did, merely because it servCs a comparable geographic area. According to the Public St~ 
the functionality of the switch is a key element which cannot be overlooked. 

The Public Staff submitted that a diagram handed out by DeltaCom as ao exhibit to its 
counsel's opening statement to show the geographic coverage of DeltaCom's network, and the 
unsupported assertions of its witness Rozycki as to geographic coverage and functionality. do not 
rise to the level necessary to support DeitaCom's position on this issue. 

In conclusion, in its Response to Delta Com's Supplemental Brie( the Public Staff submitted 
that to qualify for reciprocal compensation for tandem switching and transport, the CLP must show 
that its network performs the same functions as the incumbent LEC's tandem switch in terminating 
calls directed to it by the interconnecting LEC and that the CLP's switch serves a comparable 
geographic area. The Public Staff further submitted that DeltaCom has not met its burden of proof 
on either of these two elements. 

On February 21, 2000, in response to Commission Order, DeltaCom filed a map ofits switch 
coverage in North Carolina vs. BeliSouth's local tandems which depicted that DeltaCom's Greensboro 
switch covers the Greensboro, Raleigh, and Asheville Local Access and Transport Areas (LATAs), 
and its Columbia, South Carolina switch covers the Charlotte LATA DeltaCom also filed a list of 
DeltaCom's collocations in BellSouth central offices in North Carolina, and a list of Common 
Language Location Identifier (CLLI) Codes for BellSouth central offices served by BellSouth local 
tandems. BellSouth filed LATA tandem serving area maps for its Asheville LATA Tandem, Asheville 
LATA Local Tandem, Charlotte LATA Tandem, Charlotte LATALocal Tandem, Greensboro LATA 
Tandem, Greensboro LATALocal Tandem, Raleigh LATA Tandem, Raleigh LATALocal Tandem, 
Wilmington LATA Tandem, and Wilmington LATA Local Tandem. 

On March 7, 2000~ in resporise to Commission Order dated February 29, 2000, DeltaCom 
filed a description ofits switches and network architecture in North Carolina. DeltaCom described 
its network architecture as 11super switches, 11 and stated that these super switches perform many 
functions similar to the BellSouth end office and local tandem switches as well as also perfonning 
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long distance of interexchange switching and access tandem switching functions. DeltaCom further 
stated that its "super switches" switch originating and teqninating local traffic, sending the traffic to 
or receiving it from Traffic Concentration Nodes (rCNs) in the DeltaCom network. For local calls, 
the TCN gathers or con_centrates originating local traffic in an area, and sends that traffic to the 
DeltaCom swiich, thus performing a function similar to a BellSouth end office subtending a BellSouth 
tandem. 

DeltaCom also filed four Exhibits as support. Exhibit I illustrated DeltaCom's North 
Carolina network, showing 17 Points of Presence (POPs). Exhibit 2 illustrated examples of North 
Carolina local calls that DeltaCom's Greensboro, North Carolina and Columbia, South Carolina 
switches handie today. DeltaCom contended that together, Exhibits I and 2 demonstrated that with 
the advent offiber optic transport filcilities and the enormous switching capacity available in today's 
switching platforms, the economics of the switch/transport tradeoff have changed. Delta Com argued 
that competing local exchange companies (CLECs) today are able to perform many of the same 
functions with a single switch that may be performed by at least two switches in the BellSouth 
network. 

In Exhibit 3, DeltaCom provided their number of customers and location. In Exhibit 4, . 
DeltaCom illustrated a small sample of the calling to DeltaCom customers in Charlotte, originated 
by customers ofBellSouth and other North Carolina LECs. 

In its Response to DeltaCom's Exhibits filed on March 7, 2000, BellSouth contended thai 
DeltliCom has failed to demonstrate that it incurs any nadditional costs" beyond its end office 
switching function that would justify BellSouth paying DeltaCom the tandem interconnection rate. 
BellSouth further contended that the technology and concentration nodes referred to by DeltaCom 
as TCNs are used to multiplex traffic, not to switch traffic. Therefore, BellSouth stated that contrary 
to DeltaCom's claim, TCNs are simply multiplexing nodes on DeltaCom's transport facilities, not 
traffic switching points. According to BellSouth, DeltaCom's equipment provides long ( or extended) 
loops, but does not perform a switching function. 

BellSouth summarized its opposition as follows: 

1. SONET loop concentration nodes are not switches, nor do they perform functions 
even similar to an end office switch. 

2. While DeltaCom attempts to define the loops between the DeltaCom end user and the 
DeltaCom switch as trunks on "common transport 11 facilities, these facilities are 
nothing more than long loops. 

3. To the extent that DeltaCom utilizes SONET technology and loop concentration 
nodes for its loops, either short or long, such costs are prohibited by the FCC from 
being recovered in reciprocal compensation for local traffic. 

4. Contrary to DeltaCom's claims, the Delta Com switch performs only end office loop
to-trunk port switching and does not perform local tandem switching functions. 

The Commission concluded, in Petition of ICG Telecom Group, Inc. for Arbitration of its 
Interconnection Agreement with Bel/South Telecommunications, Inc., Docket No. P-S82, Sub 6, 
thst ICG had met its burden of proof in regard to both geogrsphic coverage and similar functionality. 
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That decision, based primarily on the testimony of!CG witness Starkey, was upheld and reaflinned 
in the Commission's Order Ruling on Objections, Request for Clarification, Reconsideration, and 
Composite Agreement issued March 1, 2000. In-the same Order, the Commission concluded that 
although it chose not to make a decision in the ICG case on the principal difference in the positions 
of the parties - whether FCC Rule 51. 711 prevails or if the attendant discussion in Paragraph 1090 
of the FCC Order should also be considered - parties arbitrating this issue in future proceedings 
should file maps and provide substantial testimony in the record including information as to location 
of actual customers1, description of equipment and associated technology, and other relevant 
information. 

After careful and extensive review of the FCC's Rule 51.711 and the attendant discussion in 
Paragraph 1090, the Commission believes that the language in the FCC's Order clearly contemplates 
that exact duplication of the Il..EC's network architecture is not necessary in order for the CLP to be 
elig,cle to receive reciprocal compensation at the taodem switching rate. Further, we believe that the 
language in the FCC's Order treats geographic coverage as a proxy for equivalent functionality, and 
that the concept of equivalent functionality is included within the requirement that the equipment 
utilized by both parties covers the same basic geographic area. We further believe that the Rule and 
the Order language are not, for this reason, in conflict in the manner described by BellSouth and the 
Public Staff. 

Based on the information filed by Delta Com including the map and the description of its 
network, the Commission believes that Delta Com has met its burden of proof that its switches cover 
a comparable area to that covered by BellSouth's switches and that, for reciprocal compensation 
purposes, DeltaCom is entitled to compensation at BellSouth's tandem interconnection rate. 

CONCLUSIONS 

· The Commission concludes Iha~ for reciprocal compensation purposes, Delta Com should be 
compensated at BellSouth's tandem interconnection rate. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 5 

MATRIX ISSUE NO. 5: Should the Parties continue operating under existing local interconnection 
arrangements? 

POSffiONS OF PARTIES 

DELTACOM: Ye& The Parties' existing Interconnection Agreement addresses each of the 
following topics, and the existing language in this regard should remain in place. Specifically, the 

1 The Commission concluded in the ICG Order that although it could find no basis in the FCC 
Rule or discussion that location of actual customers is essential, the Commission did not rule out 
such infonnation as being relevant or useful. 
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current Interconnection Agreement language concerning cross-connect fees, reconfiguration charges, 
networlc redesigo, NXX translation, the definitions of the terms "local traffic" and "trunking options", 
and the parameters establishing routing oforiginating traflic and each party's exchange of transit 
traffic should remain. 

BELLSOUTII: BellSouth does not understand this issue and needs clarification from DeltaCom. 
The fact that DeltaCom has filed for arbitration with BellSouth and listed some 73 issues, many of 
which contain multiple questions. belies DeltaCom's request to maintain its existing arrangements 
with BellSouth. Additionally, DeltaCom proposed •a new Intercollllection Agreement attached as 
Exlullit A to the Petition rather than relying upon the existing Agreement. BellSouth has negotiated 
with DeltaCom in good faith and will continue to do so in an effort to reach a new Intercorinection 
Agreement. This issue is not appropriate for arbitration. 

PUBLIC STAFF: Yes. The Parties should continue to operate under the .existing local 
interconnection arrangements until or unless the Parties reach agreement otherwise. The Commission 
should decline.to include any proposed provisions not contained in the current local interconnection 
arrangements. 

DISCUSSION 

In addressing this issue, Delta Com witness Hyde testified that at the time of the filing of 
DeltaCom's Petition, ·BellSouth was reviewing DeltaCom's proposed language. Thus, in order ,to 
preserve these issues, witness Hyde generically requested the same interconnection language that is 
in the current Interconnection Agreement as part oflssue 5. Witness Hyde testified-that DeltaCom 
listed each section of the proposed language that it provided to BellSouth that it understood as open 
and under review as an unresolved issue in DeltaCom's Exhibit B matrix attached to its Petition. 

In its Post-Hearing Brie~ DeltaCom addressed this issue by dividing it into four subtopics 
which were. included in DeltaCom's Exhibit B matrix, among others. DeltaCom stated that the 
existing Interconnection Agreement addresses, at least in part, each of the subtopics with the 
cro:eption of binding forecasts. DeltaCom noted that the Parties have been able to negotiate all the 
other provisions concerning local interconnection with the exception of the following four ·subtopics: 
(a) "Should the current Interconnection Agreement language continue regarding cross-connect fees, 
reconfiguration charges, or network redesigns and NXX translations?"; (b) "What should be the 
definition of the terms 'local traffic' and 'trunking options'?"; (c) "What parameters .should be 
established to govern routing DeltaCom's originating traffic and ·each party's exchange of transit 
traffic?"; and (d) "Should the Parties implement a procedure for binding forecasts?" 

In regard to DeltaCom's subtopics a, b, and c. DeltaCom noted that the Parties had been 
unable to negotiate any alternative arrangements. Thus, DeltaCom proposed that the language which 
is in the existing JnterconneCtion Agreement relating to these subtopics should remain in place. 
DeltaCom noted that BellSouth agreed to the language that is in the existing Agreement and that this 
Commission approved that Agreement approximately two years ago as compliant with the Act and 
consistent with the public interest as required by Section 252(e)(2)(A) of the Act. DeltaCom stated 
that the terms and ~nditioDS in the previously approved Interconnection Agreement have enabled 
DeltaCom to enter the North Carolina local exchange market and have encouraged DeltaCom to 
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make significant investments in facilities in North Carolina. DeltaCom believes that the current 
language related to DeltaCom's subtopics a, b, and c should be renewed and incorporated into the 
Interconnection Agreement resulting from this proceeding. DeltaCom argued that BellSouth has not 
provided any evidence that these requirements are no longer appropriate for the Interconnection 
Agreement between the Parties and the Parties have been unable to negotiate any alternative 
arrangements. Thus, absent a compelling reason to remove the existing language related to these 
subtopics a, b, and c, DeltaCo~ argued that the existing related language should remain in the 
Agreement. 

BellSouth witness Varner testified that BellSouth's position on this issue is that negotiations 
take place in order to incorporate new language and terms into an Interconnection Agreement based 
upon new situations, governing law, processes, and technologies. Furthermore, witness Varner stated 
that this is not an arbitrable issue due to the fact that there is no contract language attached to this 
issue, Witness Varner noted that as stated in DeltaCom's position on this issue, the current 
arrangement has worked well for the past two years. However, DeltaCom's supporting testimony 
and petition seem to infer otherwise. Further, witness Varner testified that in order to ensure that 
DeltaCom and BellSouth have the most beneficial agreement for both Parties, new negotiations need 
to take place. · 

In its Proposed Order, BellSouth stated that for reasons that are not readily apparent, 
Delta Com is asking this Commission to decide that Delta Com Should be permitted to operate under 
certain terms of its expired local Interconnection Agreement, while at the same time asking this 
Commission to arbitrate numerous disputes concerning proposed terms for a new Interconnection 
Agreement. Furthermore, BellSouth argued that DeltaCom attempted to expand the scope of this 
issue after the Petition for Arbitration was filed, by seeking to add an issue concerning binding 
forecasts and other newly raised matters. BellSouth objects to DeltaCom being permitted to do so. 
BellSouth noted that under the Act, DeltaCom is required to state the unresolved issues in its 
Petition. It is BellSouth', position that DeltaCom is attempting to expand those issues and it should 
not be allowed. to do so. 

In its Proposed Order, the Public Staff noted that Exhibit B to the Petition for Arbitration 
contains 19 particular references to DeltaCom's proposed Interconnection Agreemellt which pertain 
to this issue. The Public Staff noted that the record contains little substantive information on this 
issue. However, the Public Staff pointed out that if the current local interconnection arrangements 
cease and no substitute exists, service disruptions may well occur. Thus, the Public Staff stated that 
it is necessary to continue the current arrangements unless the Parties have reached agreement 
otherwise. Further, the Public Staff also stated that if the provision is not included in the current local 
interconnection arrangements, then the Commission should decline to order the inclusion of the 
proposed language. 

The Commission disagrees with BellSouth's assertion that this is not an arbitrable issue 
because no contract language was attached. DeltaCom filed its Petition for Atbitration on June 14, 
1999, and attached three exln'bits to its Petition as follows: Exhibit A-Proposed Interconnection 
Agreement, Exhibit B-Matrix of Unresolved Issues, and Exhibit C-Verification. In its Exhibit B 
attached to the Petition, DeltaCom raised 19 items under this issue and specifically cited where the 
proposed related language was set forth in its proposed Interconnection Agreement. Based on 
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DeltaCom's Proposed Order,~ now appears that 10 of these items have been negotiated snd that nine 
items remain unresolved. These nine items relate to the following matters: (1) definition of local 
traffic, (2) reconfiguration charges for new installations at existing points of interconnection, 
(3) payment of nonrecurring charges as a result of network- redesigns/reconfigurations initiated by 
BellSouth, (4) trunking options available to the Parties, (5) the routing of traffic by the least costly 
method, (6) cross-connection charges applicable in a collocation arrsngement at the BellSouth wire 
center, (7) the loading snd testing of NXX codes, (8) the delivery of traffic between DeltaCom, 
BellSouth, and a third party, and (9) binding forecasts with liquidated damages. Of these nine items, 
all but one whiCh relates to binding forecasts, have existing provisions that-are in the current IOcal 
interconnection arrangements. 

The Comruission agrees with the Public Staff that if the current local interconnection 
arrangements cease and no substitute exists, Service disruptions may well occur. That, of course, is 
an undesired outcome. The local interconnection arrangements outline how the Parties exchange and 
account for different traffic. Accordingly, the Commission believes that in order to avoid service 
disruptions, it is appropriate to require the Parties to incorporate into their new Interconnection 
Agreement their current local interconnection ariangements as they relate to the foregoing items, · 
excluding binding forecasts, unless they negotiate other mutually acceptable provisions. 

In regard to the implementation of a procedure for binding forecasts, Delta Com urged the 
Comruission to direct BellSouth to form a binding forecast capability that gives DeltaCom the 
assurance of having available facilities when needed and as forecast ed. DeltaCom noted that with 
binding forecasts, BellSouth can build out its network without fearing that it will not be able to 
recoup its investments. DeltaCom stated it~ willingness to be bound by its forecasts .. DeltaCom is 
willing to pay an underutilization charge for aoy trunks that are constructed by BellSouth for 
DeltaCom as a result ofa binding forecast. Furthermore, DeltaCom stated that binding forecasts and 
the requirement that suppliers be made whole where purchasers over-forecast needs are procedures 
that have worl<ed aod continue to work well in the interexchsnge industry, snd should be applied to 
the local exchsnge industry. 

DeltaCom stated that it has been negotiating this matter of binding forecasts with BellSouth 
for almost a year. DeltaCom stated that it was approached by the BellSouth account team to 
impleroeot binding forecasts on the assumption by at least some at BellSouth that binding forecasts 
had been agreed to and were needed to efficiently govern the relationship between the companies. 
DeltaCom stated that it is perplexed by BellSouth's refusal to agree to binding forecasts because of 
the benefits such a program will provide to BellSouth. Further, DeltaCom noted that BellSouth has 
not clearly opposed binding forecasts and still seems to be analyzing the issue. DeltaCom believes 
that binding forecasts should be impleJilented as one means to facilitate orderly and efficient local 
competition. It "is DeltaCom's position that through the forecasts, BellSouth will be assisted in 
knowing what facilities need to be constructed snd will not be harmed sioce DeltaCom will be 
required to pay an underutilization fee on any trunks that are not put into service. 

BellSouth witness Varoer testified that although not required under the A,ct or by FCC Rules, 
BellSouth is curreotly analy,jng the possibility of providing a service whereby BellSouth commits to 
provisioning the necessary networl< buildout and support when a CLP agrees to enter into a binding 
forecast of its traflic requiremeots. Further, witness Varner testified that while BellSouth has not yet 
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completed the analysis needed to determine iftbis is a feasible offering, BellSouth is willing to discuss 
the specifics of such an arrangement with DeltaCom. 

In its Proposed Order, BellSouth argued that the Commission should deny DeltaCom"s 
request for binding forecasts. BellSouth stated that Section 251 of the Act does not impose a duty 
nor an obligation on the part of an incumbent to enter into binding forecasts, which makes this issue 
inappropriate for arbitration. Further, BellSouth argued that DeltaCom's proposal for binding 
forecasts is ill-defined and administratively unworkable. Although DeltaCom would be willing to 
compensate BellSouth ifDeltaCom fails to' meet its forecast, the specifics of how this compensation 
would work are not spelled out in DeltaCom's proposal. Additionally, DeltaCom's proposal may 
make it difficiJlt for BellSouth to serve other carriers that may require trunking capacity that has been 
reserved for DeltaCom pursuant to a binding forecast. For example, under DeltaCom's proposal, 
BellSouth would be prohibited from allowing.other carriers to tak~-advantage of these existing 
trunks, even though·DeltaCom is not using, and may never use the trunks. 

The Commission believes that it should decline to decide at this time whether the Act 
mandates a binding forecast requirement of the sort requested by DeltaCom, consistent with the 
Commission Recommended Arbitration Order in Docket No. P~582, Sub 6, involving ICG and 
BellSouth. However, the Commission does note that DeltaCom's request for this type of requirement 
does not appear to be inappropriate. In fact. su~b a provision can be found in BellSouth's Revised 
Statement of Generally Available Terms (SGA1). The Commission also agrees with the Public Staff 
that·since this provision for binding forecasts is not included in the current local interconnection 
arrangements, then the Commission should decline to order the inclusion of the proposed language. 
However, BellSouth witness Varner testified that BellSouth was still analyzing this proposal and that 
BellSouth was willing to discuss the specifics of such an arrangement with Delta Com. Accordingly, 
the Commission encourages BellSouth and DeltaCom to continue to negotiate on the matter of 
binding forecasts. 

CONCLUSIONS 

The Commission concludes that the Parties should incorporate into their new Interconnection 
Agreement the existing local interconnection arrangements pertaining to the following matters until 
or unless the Parties reach agreemeni otherwise: (!) definition oflocal traffic, (2) reconfiguration 
charges for new installations at existing points of interconnection, (3) payment of nonrecurring 
charges as a result of network redesigns/reconfigurations initiated by BellSouth, ( 4) trunking options 
available to the Parties, (5) the routing of traffic by the least costly method, (6) cross-connection 
charges applicable in a collocation arrangement at the BellSouth wire center, (7) the loading and 
testing ofNXX codes, and (8) the delivery of traffic betweenDeltaCom, BellSouth, and a third party. 
The Commission declines to include any proposed provisions, in this regard, that are not contained 
in the current local interconnection arrangements. However, the Commission encourages BellSouth 
and DeltaCom to continue to negotiate on the matter of binding forecasts. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 6 

MA TRIX ISSUE NO. 7{b)(iv\: Who pays for the audit? 
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POSffiONSOFPARTIES 

DELTACOM: DeltaCom argued that the party requesting the audit should pay for it. DeltaCom 
stated that this approach is simple and avoids any dispute as to-who ultimately is responsible for the 
expense of the audit. 

BELi.sOU'ql: BellSouth maintained that ~he issue is relatively straightforward: should one carrier 
that inaccurately I'eports information tc;, a sipificailt extent to another carrier' be required to pay for 
the costs of the audit.that uncovers1h1i'iriacciirate information BellSouth stated that it agrees that 
the party requesting ao audit should be responsible for the costs of the audit except that BellSouth 
would add that if the audit reveals that either party is found to have.overstated the PLU or PIU tiy 
20% or more, then that party'should be required to reimburse the other party for the costs of the 
audit. Therefore, if a BellSouth-requested audit reveals that DeltaCom bas overstated PLU/PIU 
percentages by 20% or·more, DeltaCom" should pay.for the audit; otherwise, BellSOuth would be 
required to do so. ·BellSouth maintained that this is a fair and reasorui.ble provision for the protection 
of both Parties. BellSouth maintained that DeltaCom's argument that "each Party should pay for 
their own auditS regardless of the Outcome otherwise it would Constitute a 'penalty"' is inconsistent 
with basic principles of cost causation. BellSouth further stated that paying-the costs of an'audit is 
not akin to a "penalty" as DeltaCom argued, since BellSouth would only be entitled to recover its, 
actual costs incurre.d in conducting the audit, not fines or punitive damages. BellSouth argued that 
including sue~ a provisfon in ·tlie lntercotlllection Agreement is, reasonable and would _create- an 
incentive for DeltaCom to report accurately PLU/PIU information in the first place. Therefore, 
BellSouth recoinmended that the Commission conclUde that it is reasonable to require the inclusion 
of a provision for audit rights in the IntercoDilection Agreement such that if one party is found to -have· 
overstated the PLU/PIU percentages by 20% or more, then that party should be required to pay for 
the entire audit. 

PUBLIC STAFF: The Public Staff maintained that both Parties agree that, generally, the party 
requesting an audit should pay for it. The Public Staff further stated.that one reason a party would 
request an audit •is if it believed that reports provided by the other party were inaccurate or 
overstated. The Public Staff argued that should this beliefbe borne out by-the audi~ it is equitable 
that the party in error should pay the costs .c,fthe audit. The Public Staff maintained that including. 
such language in the Interconnection Agreement encourages the Parties to d_eal with each other 
honestly and to ~sure that information provided to each other is accurate. The Public Staff; 
therefore, recommended that the Commission accept BellSouth's proposed' language providing that 
each party bears the cost of an audit; however, a party overstating PLU/.PIU by 20% or more will 
bear the Qther party's audit costs. 

. DISCUSSION 

The Commission notes that the Parties agree that the'·party requesting an audit should be 
responsible fo"r paying for the audit. In addition, the Commission believes that it is reasonable and 
appropriate lo adopt the additional laoguage proposed by BellSouth that if an audit reveals that a 
party reported PLU/PIU in error and overstated such percentages by 20% or more, the party in error 
should pay for the cost of the audit The Commission agrees with BellSouth and the Public Staff that 
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inclusion of such language would encourage the Parties to deal with each other honestly and provide 
accurate information to each other. 

CONCLUSIONS 

The Commission concludes that it' is reasonable and appropriate to adopt BellSOuth's 
proposed language providing that the party requesting an audit should be responsible for paying for 
the audit; however, a party overstating PLU/PIU by 20% or more shall pay for the cost of the audit. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 7 

MA TRIX ISSUE NO. 8Cb): Should the losing party to an enforcement proceeding or proceeding 
for breach of the Interconnection Agreement be required to pay the costs Of such litigation? 

POSIDONS OF PARTIES 

DELTACOM: Yes. The losing party should pay the costs of such proceeding and litigation. Such 
a provision will deter frivolous claims, and encourage both Parties to resolve disputes informally. The 
Parties• present Interconnection Agreement contains this provision. 

BELLSOUTH: No. BellSouth believes that the inclusion of a "loser pays" .pro~on would have 
a chilling effect on both Parties to the extent that even meritorious claims may not be filed. TA96 is 
barely three years old and clearly represents an evolving ar~ of rules arid regulation. If is inevitable 
that complaints will be brought by various parties seeking-clarification as issues emerge. Often times 
there is no clear 11winner11 or "loser," thus further complicating the use of a 11loser pays11 clause. A 
negative provision like 11loser pays11 should not be included in the agreement. · 

PUBLIC STAFF: No. It is not within the Commission's province to order the payment of attorney's 
fees and other-costs by one party to another. While such a provision might indeed reduce litigation 
and encourage settlement and fair play, there is a real danger of even more controversy erupting as 
to whether a p~y can unequivo~y be denominated as a winner. 

DISCUSSION 

DeltaCom witness Rozycki testified that a provision in the contract as to whether the losing 
party to an enforcement proceeding o_r a proceeding for breach of the Interconnection Agreement 
should be required to pay the·costs of litigation would not encourage "forum shopping. 11 First, 
DeltaCom stated that the proposed language is in the Parties' existing Int~_rcOnnection Agreement so 
BellSouth has agreed to this language previously. Second, according to DeltaCom, the pU[J>OSe of 
this provision is to encourage Parties to meet their commitments under this Agreement. Witness 
R_ozycki farther testified that he believed this provision actually encourages Parties to settle rather 
than face a negative decision. The Interconnection Agreement between DeltaCom and BellSouth 
which was previously approved contains a 11loser pays11 provision. DeltaCom simply seeks to continue 
that provision for two niore years. 

470 



TELECOMMUNICATIONS· ARBITRATION 

BellSouth witness Varner testified that it is inevitable that complaints will be brought by 
various parties seeking clarification as issues emerge. Often times there is no clear "winner" or 
"loser," thus further complicating the use of a "loser pays" clause. BellSouth stated that a negative 
provision like "loser pays" should not be included in the Agreement: Witness Varner further testified 
that BellSouth will agree to appropriate language regarding jurisdictional issues that would allow the 
Parties to seek damages under the Agreement froin the criurt.s since that would be a matter outside 
the Commission'sjurisdictioIL It is BellSouth's position that the Parties should determine at the time 
they enter the Interconnection Agreement where disputes will be resolved. BellSouth asserted that 
this is standard contract language and for ·good reason. It gives certainty as to how and where 
disputes will be resolved and it helps prevent the potential for "forum shopping" as well as the 
potential for inconsistent decisions under the Agreement. · 

The Public Staff recommended that the Commission· encourage the Parties to continue 
negotiation of this issue and to consider seeking redress in another forum. 

The Commission concurs with the Public Staff that it is not appropriate to.require the 
inclusion of language obligating the losing party to an enforcement proceeding or proceeding for 
breach of the Interconnection Agreement to pay the cost of the litigation. 

CONCLUSIONS 

The Commission declines to require the inclusion oflanguage obligating thelosing party to 
an enforcement proceeding or proceeding for breach of the Interconnection Agreement to pay the 
cost of the litigation. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 8 

MATRIX ISSUE NO. 8(e): Whether language covering tax liability should be included in the 
Interconnection Agreement and, if so, whether that language should simply state that each party is 
responsible for its tax liability'/ 

POSffiONSOFPARTIES 

DELTACOM: No. A statement concerning tax liability need not be included. DeltaCom has 
proposed a compromise, supplying tax language acceptable to it to BellSouth which was less verbose 
and more understandable. BellSouth has not responded. In any event, the Agreement needs no 
provision relating to ~ liability, which is an issue between the respective Parties and the relevant 
taxing authorities. DeltaCom noted that BellSouth had not put forward its suggested language into 
the record. · · 

BELLSOUTH: Yes. BellSouth has proposed language for the Interconnection Agreement based 
upon BellSouth's experiences with tax matters and liability issues in connection with the Parties' 
obligations under interconnection agreements. A variety of taxes are imposed upon 
telecollllllUllications earners, both directly and indirectly (collected from end-users and other carriers). 
As would be expected, problems and disputes over the application and validity of these taxes will and 
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do occur. The Interconnection Agreement should clearly define the respective rights and duties for 
each party in the handling of such tax issues so that they can be resolved fairly and quickly. 

PUBLIC STAFF: No. Each party should be responsible for its own tax liability outside the 
Interconnection Agreement. However, if the Parties desire a provisi9n on tax liability in the 
Agreement, such a provision sbouid simply state that each party shall be responsible for its own tax 
liability. 

. DISCUSSION 

The Commission believes that. wlule it may be desirable as a business practice to have 
provisions in a contractual agreement which spell out tax liability, the Commission should not itself 
impose such a provision, absent mutual agreement by the Parties. In his rebuttal testimony, 
DeltaCom witness Rozycki agreed with BellSouth that the Interconnection Agreement should clearly 
define the Parties' rights and duties in handling tax issues. The Parties did not agree, however, on 
the specific language to be included in the Agreement. While DeltaCom in negotiations proposed no 
language on taxes, witness Rozycki, in his direct testimony, did suggest language. The Commission 
believes that the Parties should continue their negotiations on this issue and arrive at a mutually 
agreeable provision, even ifit is one that simply states that each party shall be responsible for its own 
tax liability. 

CONCLUSIONS 

The Commission declines to require the insertion of a tax liability provision in the 
Interconnection Agreement but encourages the Parties to continue negotiations On this issue. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 9 

MATRIX ISSUE NO. 811): Should BellSouth be required to compensate DeltaCom for breach of 
material terms of the contract? 

l'OSffiONS OF l'ARTIES 

DELTACOM: Yes. There should be a provision establishing liability for a material breach of 
contract. 

BELLSOUTB: The issue of penalties or liquidated damages is not an appropriate subject of 
arbitration. The Commission lacks the statutory or jurisdictional authority to award or order 
monetary damages or financial penalties. Even if a penalty or liquidated damage award could be 
arbitrated, it is completely unnecessary. State law and Commission complaint procedures are 
available, and are more than sufficient, to address or remedy any breach of contract situation should 
it occur. Furthennore, nothing in TA96 nor in any order of the FCC requires the inclusion of a 
liquidated damages provision in an Interconnection Agreement. 
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PUBLIC STAFF: The Commission should decline)o include a provision in the Intefconnection 
.Agreement that requires either party to compensate the other party for the breach of material terms 
of the contract 

DISCUSSION 

The Commission concurs with the Public Staff that the Commission-should decline to include 
a provision-establishing compensation for a_material breach ofcontraCt. Further, the Commission 
notes that the Parties presented Sectioh 'l1 ·- Resolution of Disputes in Part A of Exhibit A -
Interconnection Agreemeot Between DeltaCom and BellSouth filed with Delta Com's June 14, 1999 
Petition for Arbitration. 

CONCLUSIONS 

The Commission declines· to require the inclusion of a provision establishing compensation 
for a material· breach of contract in the Interconnection Agreemerit. The Parties are referred to 
Section 11 of the Parties' Interconn~~on Agreement. 

IT IS, THEREFORE, ORDERED as follows: 

L That BellSouth and DeltaCom shall prepare and file a Composite Agreement in 
conformity with the conclusions of this· Order not later than June 5, ,2000. Such Composite 
Agreement shall be in the form specified in paragraph 4 of Appendix A in the Commission's August 
19, 1996 Order in Docket Nos. P-140, Sub 50, imdP-100, Sub 133, concerning arbitration procedure 
(Arbitration Procedure Order). 

2. That, not later than May 22, 2000, a party to the arbitration may file objections to this 
Order consistent with paragraph 3 of the Arbitration Procedure Order. 

3. That, not later than May 22, 2000, imY interested person not a party to this proceeding 
may file comments concerning this Order consistent with paragiaphS ·5 and 6, as applicable, Of the 
Arbitration P_rocedure Order. · ·· 

4. That, with respect to objections or comments filed pursuant to decretalparagraphs 
2 or 3 above, the party or interested person shall provide with its objections or COillIQents an 
executive summary of no greater than one and one-half pages single-spaced or three pages ·double
spaced containing a clear and concise statement of all material objections or comments. The 
·Commission will not consider the objectioris or comments of a party Or person who has not submitted 
such executive surruruuy or whose execlitive SummaI)' is not in substantial compliance with the 
requirements above. 

5. That parties or interested persons submitting Composite Agreements, objections or 
comments shall also file ·those Composite_ Agreements, objections or comments, including the 
executive sµmrnary required .iil decretal paragraph 4 above, on an MS-DOS formatted 3.5-inch 
computer diskette containing noncompressed files created or saved in WordPerfect format. 
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ISSUED BY ORDER OF THE COMMISSION. 
This the 20th day of April, 2000. 

Act 

BellSouth 

CLLI 

CLP 

CLEC 

Commission 

DeltaCom 

DOE 

ECTA 

EDI 

FCC 

ICC 

!CG 

JLEC 

ISP 

LATA 

LEC 

LENS 

LERG 

MCI 

MOU 

NXX 

ODUF 

oss 
PJU 

NORTH CAROLINA UTILITIES COMMISSION 
Cynthia S. Trinks, Deputy Clerk 

GLOSSARY OF ACRONYMS 
Docket No. P-500, Sub 10 

Telecommunications Act of 1996 

BellSouth Telecommunications, Inc. 

Commcm Language Location Identifier 

Competing Local Provider 

Competing Local Exchange Company (Canier) 

, North Carolina Utilities COmmission 

ITC~DeltaCom Communications, Inc 

Direct Order Entry 

Electroni~ Coinm.unications Trouble Administration 

Electronic Data Interchange 

Federal Communications Commission 

Illinois Commerce Conunissio~ 

!CG Telecom Group, Inc. 

Incumbent I:ocal Exchange Company (Canier) 

Internet Service Provider 

Local Access and Transport Area 

Local ExchangeCompaoy (Canier) 

Local Exchange Navigation System 

Local Exchange Routing Guide_ 

MCI Telecommut)ications Corp. 

Minute ofUse 

APPENDJXA 

Used ~o symbolize telephone numbers not yet determined 

Optional Daily Usage File 

Operations Support Systems 

Percent Interstate Usage 
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PLU Percent Local Usage 

POP Point of Presence 

Public Staff Public Staff-North Carolina Utilities Commission 

SGAT Statement of Generally Available Tenns 

SQMs Service Quality Measures 

TA96 Telecommunications Act of 1996 

TAFI Trouble Analysis and Facilities Interface 

TAG Telecommunications Access Gateway 

TCN Traffic Concentration Node 

UNE Unbundled Network Element 

DOCKET NO. P-500, SUB 10 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Petition by ITC'DeltaCom Communications, Inc. For 
Arbitration of Interconnection Agreement with BellSouth 
Telecommunications, Inc. Pursuant to Section 252(b) 
qfthe Telecommunications Act of 1996 

) 
) 
) 
) 
) 
) 

ORDERRULING ON 
OBJECTIONS, 
REQUEST FOR 
RECONSIDERATION, 
AND COMPOSITE 
AGREEMENT 

BEFORE: Commissioner Sam J. Ervin, N, Presiding; and Commissioners Judy Hunt and 
William R Pittman 

BY THE COMMISSION: On April 20, 2000, the Commission entered its Recommended 
Axbitration Order (RAO) in this docket. Finding of Fact No. 4 oftliat Order atates: "For reciprocal 
ccmpensationJ)UIJ)oses, [ITC'DeitaCom Communications, Inc.] De!taCom sliould be compensated 
at [BellSouth Telecommunications, IIiC.' s] BellSouth's tandem interconnection rate." 

On May 23, 2000, BellSouth filed its Objections and Request for Reconsideration. BellSouth 
stated in its Objections and Request for Reconsideration that it seeks reconsideration concerning the 
CommiSsion's determination that DeltaCom is"entitled to reciprocal compensation at Bet1South's 
tandem interconnection rate. BellSouth stated tliat reconsideration is warranted because. the 
Commission's determination is legally, f\l"TI'ally, and procedurally flawed. 

On May 30, 2000, the Public Staff filed its Response in Support of.BellSouth's Objections 
and Request for Reconsideration. The Public Staff stated that it believes that a fundamental error in 
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the Commis.sion's decision is its conclusion that the Federal Communications Commission's (FCC's) 
Interconnection Order treats geographical coverage as a proxy for equivalent functionality. 

On June 2, 2000, DeltaCom filed its response to BellSouth's Objections and Request 'for 
~nsideratiort DeltaCom contended that BellSouth's Motion does not present an adequate basis 
on which to reconsider or modify the RAO. 

On June 5, 2000, the Part~es filed a copy of the executed Composite Interconnection 
Agreement between BellSouth and DeltaCoin: · 

Discussion and CommisSion conclusions regarding the issue raised by BellSouth in its 
Objections and Request for Reconsideration follow. 

FINDING OF FACT NO. 4. [MA TRIX ISSUE NO. 3): Should reciprocal compensation include 
the tandem switching function? 

INITIAL COMMISSION DECISION 

The Commission concluded that for reciprocal compensation purposes, DeltaCom should be 
compensated at BellSouth's tandem interconnection rate. 

COMMENTS/OBJECTIONS 

BELLSOUTH: On May 23, 2000, BellSouth filed Objections and Request for 
Reconsi_deration of this issue which was addressed by the Commission in its RAO dated April 20, 
2000. Specifically, BellSouth objected to the Commission's determination that DeltaCom is entitled 
to reciprocal compensation at Bel1South1s tandem interconnection rate. BellSouth stated that 
reconsideration is warranted because the Commission's determination is legally, factually, and 
procedurally flawed. 

In its argument that the Commission's determination is legally flawed, BellSouth argued that 
DeltaCom, or any competing local provider (CLP), must satisfy two distinct requirements in order 
to be compensated at the tandem interconnection rate: (1) DeltaCom's network must perform 
functions similar to those performed by BellSouth', tandem switch; and (2) DeltaCom's switch must 
serve a geographic area comparable,to the geographic area served by BellSouth. BellSouth stated 
that the Commission's analysis that "the concept of equivalent functionality is included within the 
requirement that the equipment utilized by both parties covers the same basic geographic area," 
cannot be squared with the plain language of the FCC's discussion of Rule 51.711. 

BellSouth contended-that the courts have expressly held that equivalent functionality and 
geographic comparability are two separate requirements that must be satisfied. BellSouth cited U.S. 
West Communications, Inc. v. Minnesota Public Utilities Commission, 55 F. Supp. 2d 968, 977 (D. 
Minn. 1999), (U.S. West v. MPUC), in which the Court (in evaluating whether a CLP should receive 
the same reciprocal compensation rate as would be the case if traffic were,transported and terminated 
via the incumbent~ s tandem switch) stated, "it is appropriate to look at both the function and 
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geographic scope of the switch at issue." BellSouth claimed that the Commission erred in merging 
these twq Separate requirements together. 

BellSouth argued that no serious argument can be oiade that _DeltaCom's single switch in 
Greensboro actually performs functions similar to those performed by BellSouth's tandem switch. 
BellSouth asserted that while DeltaCom's,Swiich may be capabie ofperfonµing tandem switching 
functions when connec;ted to end-office switches, cap8bility is not the test. BellSouth asserted thaf ' 
DeltaCom did not present one shred of ev,idence to support a conclusiori that the Delta Com switch 
actually performs functiois similar to BellSouth's tandem switch, and that the Commission1s RAO 
completely igllor.ed' the issue. ' 

In its claim that the Coinmission's determination is factually 'flawed, BellSouth stated that 
there is no evidence in the record that Del~COm1s switch serves a' geograplilc area comparable to -
BellSouth's tandem switch. BellSouth contended that there is a distinction between actually serving 
and being capable of serving and cited MCT Telecommunications Corp. v. Michigan Bell Telephone 
Co., 79 F. Supp. 2d 768, 790 (E.D. Mich. 1999) (/,fCT v, Michigan Bell) which stated that the rule 
[FCC Rule S 1.71 l(a)(J)] focuses on ihe area cuirently being served by the competing carrier, not tlie 
area the competing carrier may in the future serve: 

BellSouth contended in its Request for Reconsideration that even taking the two maps filed' 
by DeltaCom at face valiJe, the geographic area served by BetlSouth's tandems is much larger than 
the area DeltaCom claims it curre.ntly serves. BellSouth further pointed out that one of Delta Com's 
maps consisted merely of a shading of the counties in which a Delt_aCom Cllstomei' is allegedly'• 
located, without any details .of who the customer is, the services DeitaCom is actually providing that 
customer, or the customers actual locatiOn. BellSouth indicatafthat such information is critical to 
resolving the tandem interconnectiori issue,· as confirmed by the Federal District Court in MCI 
Te/ecommuni&llions Curp. v. 0/inois Bell Telephone Company dlbla Ameritech minois, Inc. (MCI 
v. Ameritech). BellSouth stated that in that case, MCI argued that it should be compeosated at the 

· tandem rate for its switch in Bensenville, Illinois. The Illinois Commerce Commission· (ICC) rejected 
MCfs argument, finding that MCI had.failed to provide sufficient eviderlce to suppgrt a conclusion 
that it was entitled to the tandem interconnection rate. BellSouth contended that in affirming the ICC 
on the tandem switching issue, the Federal District Court found that MCfs "intentions for its switch" 
were "irrelevant." 

In a footnote, BellSouth noted that ~rding to the District Court, "[t]he issue of comparable 
functionality apparently was not in serious dispute" as MCI presented evidence that its switch 
performed similar functions as Ameritech's tandem switches - evidence .that Ameritech did not 
dispute. Indeed, Ameritech did not even raise the comparable functionality issue on appeal, which 
led the District Court'to conclude that "only at issue is the geographical areas served by the respective 
switches." 

BellSouth contended that the District Court's reasoning applies equally here. BellSouth 
BigUed tluit Delta Com has offered nothing but "bare, unsupported conclusions" that its Greensboro 
switch currently serves an area comparable to BellSouth'• tandem switch. Further, BellSouth stated 
that DeltaCom did not provide 8ny details about the location of its customers in North Carolina, 
which would ·be essential for the Commission to determine the geographic area that DeltaCom's 
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Greensboro switch ·actually serves and whether that area is comparable to the area served by 
BellSouth's tandem switch. BellSouth argued that, absent such evidence, DeltaCom has clearly failed 
to satisfy its burden of proof on this issue, even if that burden were couched as narrowly as the RA9 
proposes. 

BellSouth further stated that the Commission's determination is procedurally flawed. 
BellSouth pointed out that the record evidence from DeltaCom on the tandem switching issue 
consisted of slightly more than one ·page of prefiled testimony in addition to DeltaCom witness 
Rozckyi's responses to four questions from the Public Staff on the issue at the hearing. BellSouth 
complained that the Commission allowed· DeltaCom to attempt to overcome this shortcoming by 
permitting the filing of maps, a description of its network, and other infunnation after the hearing had 
concluded. The Commission relied upon this information·in finding that DeltaCom's switch serves 
a comparable geographic area to BellSouth', tandem, even.though BellSouth had no opportunity to 
cross-examine DeltaCom's witnesses about such "facts." 

BellSouth stated that it understands the need for, and has no objection to, the submission of 
late,,filed exhtOits after the conclusion of a hearing in order to allow a party to respond adequately to 
a question·ftom the Commission, the Public Staff, or another party. However, BellSouth considers 
that it is altogether-a different matter to allow a party to attempt to cure deficiencies in its case by 
filing "evidence" that has not been subject to crOss-examination. BellSouth pointed out that 
DeltaCom submitted one map in response to the Commission's February 18, 2000 Order that 
purported to shciw.the geographic area DeltaCom's Greensboro switch serves. Further, BellSouth 
noted that DeltaCom subinitted_a different map several weeks later in response to the Commission's 
February 29; 2000 Order. BellSouth claimed that had DeltaCom presented these maps at the hearing, 
it would have had the opportunity to explore on cross-examination the differences between the two 
and thereby challenge the credibility of the information DeltaCom .presented. AB a matter of 
fundamental fairness, BellSouth asserted that the Commission's decision- should rest squarely on the 
evidence put forth by DeltaCom in its testimony, not through unverified filings submitted after the 
fact. 

DELTACOM: DeltaCom requested the Commission to reject BellSouth's Objections and 
Motion to Reconsider and adopt the Commission's April 20, 2000 RAO. DeltaCom contended that 
·BellSouth's Motion does not present.an adequate basi~ on which to reconsider or modify the RAO. 
First, DeltaCom stated that the Commission has already rejected BellSouth', contention that the RAO 
is legally flawed. De~taCom asserted that BellSouth previously raised the same ar~ents in this 
docket, and the Commission rejected those arguments in the RAO. Further, DeltaCom noted that 
the Commission also has consistently rejected the same arguments by BellSouth in 'other 
intercpnnection agreement arbitration proceedings. See, e.g., In the Matter of Petition by !CG 
Telecom Group, Inc. for Arbitration of Interconnection Agreement with BellSouth 
Telecommunications, Inc. Pursuant to Section 252{b} of the Telecommunications Act of 1996, 
Docket No. P-582, Sub 6(ICGArbitration), Order Ruling on Objections, Request for Clarification, 
Reconsideration, and Composite Agreement, pages 7-14, (May I, 2000). DeltaComstated that the 
conclusion·by the Commission that the geographic coverage ofa switch is a proxy for equivalent 
functionality iS sound and need no~ be disturbed on the.basis of the fragmentary authority cited by 
BellSouth.· 
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SOC<?nd; DeltaCom stated that BellSouth is incorrect in contending that the RAO is factually 
flawed. Ali the Commission correctly noted in the RAO, DeltaCom argued that it submitted ample 
evidence demonstrating that its two local switches serve the entire State of North Carolina, which is 
a geographic ar~ comparable tci ~e area served by BellSouth's tandem switches withiii the meaning 
of that word under FCC Rule St:71 l(a)(J), Moreover, as correctly noted in the RAO, DeltaCom's 
evidence is equivalent to the evidence' submitted by !CG Telecom Group, Inc. (!CG) in the /CG 
Arbitration, where the full Commission concluded that !CG had demonstrated that its local switches 
served a geographic area comparable to the area sexved by BellSouth's tandem switches. 

Finally, DeltaCom argued that BellSouth cannot belatedly contend that the Commission 
should reconsider the RAO simply because the Commission requested the parties to file post-hearing 
materials. DeltaCom stated that as BellSouth admits in its motion, tliis•is Comm.oli practice with the 
Commission, Bnd the Commission is entitled to follow the procedures it deems fit in such matters. 
It is the same procedure the Cqmmission followed in the /CG Arbi'iration, and BellSouth did not 
object in that matt_er. Moreover, BellSoutli did not object to !his procedure When the Commission 
issued Orders on January 20, 2000, and again on February 29, 2000,.inviting the parties to submit 
post-hearing materials. Rather, DeltaCoin noted that BellSouth took advantage of the opportunity 
afforded by those Orders and submitted"its own post-hearing materials. Finally, Delta Com stated that 
BellSouth did' not reqoest a further evidentiary hearing on these materials but rather submitted 
extended argument in opposition to DeltaCom's post-hearing submissions. As a result, DeltaCom 
asserted that BellSouth did have an opportunity to reapond to DeltaCom's post-hearing materials and 
should not noW be heard to object to tlµs p~~~ure. ' 

PUBIJC STAFF: In its Response in Support ofReqoest for Reconsideration filed on May 
30, 2000, the Public Staff stated that'it concurs with BellSouth's arguments concerning reciprocal 
compensation.at the tandem switching raie. The Public Staff stated that it believes that a fundamental 
error in the Commission's decision is its conclusion that the FCC's InteI'connection Order treats 
geograp_hi_cal coverage as a proxy for equivalent functionality. 

The Public Staff stated that the distinction between equivalent functionality and geographical 
serving area is clear from a reading of FCC Rule 51.711(a) in its entirety. •Rule 51.711(a)(i) states 
that " ... symmetrical rates are rates that a ca¢er other than' an incumbent LEC assesses up0n an 
incumbent I.EC for transport and terminatioi:i'oflocal telecrimmunications traffic equal to those that 
th_e incumbent LEC assesses upon the other carrier for the same Services." 

The Public Staff contended that the issue of whether DeltaCom's switches serve a comparable 
geographical area as that served by BellSouth's tandem switches arises only if the Commi,;ion has 
first determined that DeltaCom'S switches perform functions similar to BellSouth's tandem switches 
on some or all of the calls terminating on DeltaCom's network. The Public Staff argued that FCC 
Rule 5l.711(a)(3) simply sets a proxy rate,ifthe Commission has first concluded that DeltaCom's 
switches serve comparable geographical afeas as that served by BellSouth's tandem switches. If the 
Commission concludes that DeltaCom's switches perform functions similar to those .ofBellSouth's 
tandem switches, but that DeltaCom's switches do not serve a comparable geograi,hical area. then 
the Public Staff believes that the Commission must establish a different rate. 
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The Public Staff pointed out that the Commis_sion's RAO is silent as to which local calls 
terminated on DeltaCom's network should be subject to the tandem switching rate. According to the 
Public Staff: this is not surprising since the record does not include any evidence concerning which 
calls terminating on DeltaCom's network are completed using functions·similar to those of a tandem 
switch. The Public Staff stated that a local call does not require tandem switching, and, in fact, 
BellSouth's tandem switching rate only applies when a local call is switched though the local tandem 
switch. 

The Public Staff further stated that it concurs with BellSouth that DeltaCom bas failed to 
show that its switches serve a geographical area comparable to that served by BellSouth', tandem 
switches. The Public Staff stated th8t it believes that there is considerable confusion as to. the 
gee graphical areas served by DeltaCom's switches. The Public Staff stated thatthe RAO at one point 
refers to DeltaCom1s contention that its Greensboro switch serves the entire state of North Carolina 
and then later references filings by DeitaCom indicating that its Greensboro switCh covers only part 
ofNorth Carolina while its Columbia. South Carolina switch covers other_parts of the state. Thus, 
~e Public Staffisserted that even DeltaCom appears unclear as to how it_s itetwork is configured. 
Furthermore, the Public Staff argued that Exhibit 3 ofDeltaCom's March 7, 2000 filing indicates that 
DeltaCom has customers located iii a part of North Carolina which is not served by either its 
Greensboro switch or its Columbia. South"Garolina switch. 

The Public Staff requested that the Commission reconsider its decision concerning reciprocal 
compensation and conclude that DeltaColll has shown neither that its switches perform functions 
similar to BellSouth's tandem switches in terminating local calls directed to it by .the interconnecting 
LEC, nor that its switches serve a comparable geographical area as that served by BellSouth' s tandem 
switches. 

DISCUSSION 

The Commission, in the RAO in this docket stated: "After careful and extensive review of the 
FCC's Rule 51.711 and the attendant discussion in Paragraph 1090, the Commission believes that the 
language in the FCC's Order clearly contemplates that exact duplication of the ILEC's network 
architecture is not necessary in order for the CLP to be eligible to receive reciprocal compensation 
at the tandem switching rate. Further, we believe that the language in the FCC's Order treats 
geographic coverage as a proxy for equivalent functionality, and that the concept of equivalent· 
functionality is included within the requirement that the equipment utilized by both parties covers the 
same basic geographic area." 

The Commission followed this same line of reasoning-in its June 1-3, 2000 RAO'issued in the 
Petition of Bel/South Telecommunications, Inc, for Arbitration of Interconnection Agreement with 
lntermedia Communications, Inc., Docket No. P-55, Sub 1178, and concluded that Intermedia had 
met its burden of proof that its switches cover a comparable geographic area to that covered by 
BellSouth's switch~s, and that for reciprocal compensation purpo_Ses, Intermedia is entitled to 
compensation at BellSouth's tandem intercoMection rate. 

The core of the Public Stafrs and BellSouth's arguments appears to be that the Commission 
must find that the CLP's switch is performing the same functionality and serving the same geographic 
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area as that of the ILEC, and that the CLP's switch must actua/(y be serving customers, as opposed 
to having the aliility to serve customer,, in order for the CLP to qualify for the tandem switching rate. 

BellSouth cited three cases in support ofits views: U.S. West v. MPUC, MCI v. Michigan 
Bell, and MCI v. Ameritech. Each of these cases involved specific fact' situations peculiar to these 
cases, and the ·commissicin has doubts about their generic value. Iµterestingly, in one of the _cases, 
U.S West v. MPUC, which involved an interconnection agreement between U.~. West and a wireless , 
company, the Court stated in a section not cited'by BellSouth: "The evidence also indicates that the 
MSC [mcibile-switching center] covers a geographic area comparable to that covered by a tandem 
switch. Pursuant to the FCC-rules, this alone ( emphasis added) provides sufficient grounds for a 
finding that the· appropriate rate for the MSC is the tandem switch rate." Thus, the Commission does 
not find the cases cited by BellSouth to be particularly persuasive of its arguments in the instant case. 

In addition, the Commission is unpersuaded by these arguments for the reasons given 
previously in the RAO in this proceeding and in our !CG and Intermedia orders. The literal langoage 
of FCC Rule 51.711 states that the Commission should rely on geographic coverage as the sole basis 
for determining this issue. The only way to reconcile the langoage of FCC Rule 51.711 with 
Paragraph 1090 of the µ,cal Competition Oiiler is to adopt the approach taken by the Commission 
in the RAO in this case, which treats c6mparable geographic coverage as a proxy for equivalent 
functionality. This approach reconciles FCC Rule 5 L711 and Paragraph 1090 in a manner which 
rests Upon a reasonable construction of both. Any other approach necessarily assumes that there'is 
an inconsistency between FCC Rule 51. 711 and Paragraph 1090 of the Local Competltlon Order, a 
result whic~ the Commission is loath to reach. Furthermore, the adoption of the argument advanced 
by BellSouth and the Public Staff would, of necessity, require a CLP to duplicate the network 
architecture utilized by the incumbent, an outcome which is expre_ssly rejected ·in Paragraph 1090. 
Finally, adoptiori of the argument that the,CLP's~switch must actually,be serving customers in the 
relevant geographic area instead of being capable of serving them makes the availability of the tandem 
switching rate contingent upon the level of market penetration achieved by the CLP, an.outcome 
which finds,no support in either Rule 51.711 or Paragraph 1090. As a resul~ the Commission 
remains unpersuaded by the substantive arguments advanced by BellSouth and the Public Staff. 

The record establishes that different commissions appear to have reached different results with 
respect to this issue-and that a clear resolution of this dispute will come more rapidly from the FCC 
than from piecemeal review by the courts. Therefore, we strongly advise any party aggrieved by the 
Commission's decision, ifit wishes to further pursue this issue, to seek a Declaratory Ruling from the 
FCC clarifying this matter. It strikes the C0minission that it may be· preferable to "go to the source" 
-that is, the FCC - to obtain a more definiti'Ve ruling as to generic principles that should be applied 
in this- matte~, I'8.ther than engaging solely in prolonged litigation in federal courts with a high 
probability of arriving at divergent or equivocal results. 

Further, the Commission would like to point out that it does not agree that FCC Rule 
51.71 !(a) in its entirety can be interpreted as a clear distinction between eqoivalent functionality and 
geographical serving area. However, even if that were the case, the Commission believes that based 
on DeltaCom's response to the Commissi9n's Order dated February 29, 2000, in which DeltaCom 
descn"bed its network architecture as "super switches," and further stated that ''these super switches 
perform many functions similar to the BellSouth end office and local tandem switches," DeltaCom 
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has demonstrated similar functionality of its switches. The Commission finds it appropriate to allow 
DeltaCom's response to the Commission's Order dated February 29, 2000, into evidence in this 
proceeding as a late-filed exhibit. · 

BellSouth argued that the Commission'.s·detennination is factually flawed because there is no 
evidence in the record that DeltaCom's switches serve a geographic area comparable to BellSouth's 
tandem switches. The Public Staff argued that it is unclear from the RAO as to the geographical 
areas served byDeltaCom's switches. The Commission notes that as stated in the RAO on February 
21, 2000, in response to Commission Order, DeltRCom-filed a map ofits switch coveJ1ige in North 
Carolina versus BellSouth's local tandems which depicted that DeltaCom's Greensboro switch covers 
the Greensboro, Raleigh, and Asheville local access and transport areas (LATAs), and its Columbia, 
South Carolina switch covers the CharlotteLATA Based on this map, the Commission believes that 
DeltaCom has provided sufficient and convincing evidence that its switches serve a geographic area 
comparable to BellSouth's tandem switches. The Commission finds it was appropriate to have 
allowed this map into evidence in this proceeding as a late-filed exhibit. 

Further, BellSouth argued that the Commission's determinatio~ is procedurally flawed because 
the Commission requested the parties to file post-hearing materialS and relied upon this information 
in finding that DeltaCom's switch serves a comparable geographic area_ to·Bensouth's tandem, even 
though BellSouth had no opportunity to cross-examine Delta.Com's witness about this information. 
This objection is inapposite. The Commission may clearly rely on 18.te-filed, exln"bits where the 
adverse party has had adequate notice of the filing, whereupon it ~y demaild a hearing on the 
matter. State ex. rel, Utjlitjes Commission y Carolina Telephone and·Telegr8ph Company 267 N. C. 
257, 148 S.E. 2d JOO (1966). In the instant case, the Commission notes that BellSouth also 
responded to the Commission Order ofFebruary 21, 2000, by filing LATA tandem serving areas and 
maps for its LATA tandems and LATA!ocal tandems for Asheville, Charlotte, Greensboro, Raleigh, 
and W"tlmington. We further note that BellSouth did not file any objections or state any opposition 
to this Order at the time, nor did it request a hearing on the matter. The Commission finds it 
appropriate to have allowed the maps filed by BellSouth into evidence in this proceeding as late-filed 
exhibits. 

Moreover, the Telecommunications Act grants extensive authority to state commissions to 
obtain needful information. 47 U.S.C. 252 (b )( 4)(B) states in relevant part: "The state commission 
may require the petitioning party .and the responding party to provide such information as may be 
necessary for the state commission to reach a decision on the unresolved•issues. 11 

Finally, the Public Staff raised the issue that the RAO is silent as to which local calls 
terminated on DeltaCom's network should be subject to the tandem switching rate. The Commission 
notes that this issue was not addressed in the original hearing nor in the comments filed by either 
BellSouth or DeltaCom. Therefore, we believe there is insufficient evidence in the record on which 
to make such a determination at this time. However, if the Parties believe that this is a matter which 
must be addressed, the Commission requests thE; Parties to negotiate a solution and present it to the 
Commission for approval. 
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CONCLUSIONS 

The Commission concludes that DeltaCom has clearly met its burden of.proof that its switches 
provide equivalent functionality through their geographic coverage and that, by doing so, DeltaCom 
is entitled to compensation at BellSoutb's.tandem interconnection ra~e. Thus, the Commission finds 
it appropriate to deny BellSouth's Objections and Request for Reconsideratiop. and affirm its RAO 
in this regard. 

Further, the Commission finds that there is insufficient evidence in the record on whiCh to 
make a determination as to which local calls terminated on DeltsCoin's network should be subject to 
the tandem switching rate., The Commission believes that if this is a matter which must be addressed, 
the Parties,shoul4 negotiate a ~elution and.present it to the Commission for approval. 

Finally, Attachment 3, pages 17-18, Section 6.1.2 of the June 5, 2000 Composite 
Interconnection Agreement filed by the Parties states: " ... Based upon.the Commission evitluation 

. oflTC''DehaCom's network and in accordance with the order of the Commission in Docket NO. P-
500, Sub 10, for reciprocal compensation purposes, ITC'DeltaCom shall be compensated at 
BellSouth's tandem interconnectioJJ. rate." The Commissi01_1 finds this language to .be consistent with 
the conclusions set forth in the RAO. 

IT IS, THEREFORE, ORDERED as follows: 

I. That the Commission hereby denies BellSouth', ,objections and Request for 
Reconsiderati9l1 and affirms Finding of Fact No. 4 ofits RAO in this docket. 

2. That the Composite Interconnection Agreement submitted by BellSouth and 
DeltaCom on June 5, 2000, is hereby approved. 

3. That the Commission will entertain no further comments, objections, or unresolved 
issues with respe~ to is_sues previously addressed in this arbitration proceeding. 

- ISSUED BY ORDER OF THE COMMISSION. 
This the.zwi._ day ofJuly, 2000. 

-· 
NORTII CAROLINA UTILITIES COMMISSION 
Gail L. Mount, Deputr, Clerk 
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DOCKET NO. P-472, SUB 15 

BEFORE TIIE NORTH CAROLINA UTILITIES COMMISSION 

In the Matterof 
Petition for Arbitration cif the Interconnection Agreement ) 
Between BellSouth Telecommunications. Inc., and Time Warner ) 
Telecom of North Carolina, L.P., Pursuant to Section 252(b) of ) 
the Telecommunications Act of 1996 ) 

RECOMMENDED 
ARBITRATION 
ORDER 

BEFORE: Commissioner Sam J. Ervin, IV, Presiding; and Chainnan Jo Anne Sanford and 
Commissioners Ralph A Hunt, Judy Hun~ Wtlliam R. Pittman, J. Richard .Conder, and 
Robert V. Oweos, Jr. 

APPEARANCES: 

For BellSouth Telecommunications, Inc. 

Edward L. Rankin, JI~ General Counsel - North Carolina, BellSouth 
Telecommunications, Inc., Post Office Box 30188, Gharlotte, North Carolina 
28230 

R. Douglas Lackey and Beonett L. Ross, General Attorneys, BellSouth 
Telecommunications, Inc., 675 West Peachtree Street, N.E., Atlanta, Georgia 
30375 

For Time Warner Telecom ofNorth Carolina, L.P. 

Wade H. Hargrove, Marcus W. Trathen, Brooks, Pierce, McLendon, Humphrey 
& Leonard, L.L.P., Attorneys at Law, Post Office Box 1800, Raleigh, 
North Carolina 27602 

BY TIIE COMMISSION: This arbitration proceeding is pending before the North·Carolina 
Utilities Commission (Commission) pursuant to Section 252(b) of the Telecommunications Act of 
1996 (1996 Act) and G.S. 62-!l0(fl) of the North Carolina General Statutes. This proceeding was 
initiated by a Petition filed in this docket by BellSouth Telecommunications, Inc. (BellSouth). By its 
Petition, BellSouth requested that the Commission arbitrate a single issue in dispute between 
BellSouth and Time Waroer Telecom ofNorth Carolina, L.P. (Time Warner). The issue as originally 
stated is: ''What should be the appropriate definition of'local traffic' for purposes of the parties' 
reciprocal compensation obligations under Section 251(b)(5) of the 1996 Act?" The parties agree 
that the issue in dispute is, in essence, whether reciprocal compensation should be paid for traffic to 
Internet service providers (ISPs). 

The Commission had set this matter for hearing on January 25, 2000. In lieu of a hearing, 
BellSouth and Time Warner jointly filed a motion on January 10, 2000, which requested that: (I) the 
Commission take administrative notice of the records developed in Docket No. P-582, Sub 6 ill& 
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Proceeding) and Docket No. P-500, Sub 10 ffieltaCom Proceeding); (2) the record from those 
proceedings as well as the parties' prefiled testim:ony in this case be used as the evidentiary record 
for the Commission's decision; and (3) the parties' briefs be permitted to reference the prefiled 
testimony in this case· and the record developed in the ICG Proceeding and Delta Com Proceedihg. 
By Order entered on January 19, 2000, the Commission granted BellSouth's and Time Warner's 
Motion, and the Janua,y 25, 2000 hearing was canceled. 

The purpose of this arbitration proceeding is for the Commission·to resolve the single issue set 
forth in the Petition and Response. 47 U.S.C. § 252(b)(4)(C). Under tho 1996 Act, the Commission 
shall ensure that its arbitralion decision meets the requirements of Section 251 and any valid Federal 
Communications Commission (FCC) regulations pursuant to Section 252, shall establish rates 
according to the provisions of Section 252(d) for interconnection, services or network elements, and 
shall provide a schedule for implementation of the terms and conditions by the parti~ to the 
agreement. 47 U.S.C. § 252. 

WHEREUPON, based upon a careful consideration of the entire record in this arbitration 
proceeding, the Commission now makes the following 

FINDING OF FACT 

The parties should, as an interim inter-carrier compensation mechanism, pay compensation to 
each other for dial-up calls to ISPs at the rate the parties have agreed upon for reciprocal 
compensatio!l for local traffic, subject to true-up retroactive to the effective date of the 
interconnection agreement resulting from this arbitration at such time as the Commission has ruled 
pursuant to future FCC consideration of this matter. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT 

POSITIONS OF PARTIES 

BELLSOUTH: ''Local traffic" should be defined to apply only to traffic that originates and 
terminates within a local area. The definition should expressly exclude traffic to ISPs, which the 
FCC's Declaratory Ruling states is interstate in nature. However, inasmuch as the Commission has 
previously detennined in an earlier arbitration what it believes to be an "appropriate template for an 
interim inter-carrier compensation mechanism" for ISP-bound traffic, BellSouth conceded that the 
parties should incorporate the rulings on this issue made in Docket No. P-582, Sub 6 (!CG/BellSouth 
Arbitration). 

TIME W A,JlNER: The Commission has already resolved this issue, on an interim basis, in the 
context of the I CG/BellSouth Arbitration. The Commission's Order in that docket should be applied 
in this proceeding. 

The FCC's Declaratory Ruling clearly contemplates that state commissions may adopt interim 
reciprocal compensation arrangements. Time Warner incurs costs on behalf of BellSouth whenever 
it terminates calls originated by BellSouth's end users to ISPs served by Time Warner. Without 
payment of reciprocal compensation, Ttme Warner will not receive compensation at all until the FCC 
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adopts a prospective compensation rule at some indefinite point in the future, which will harm 
competition. 

DISCUSSION 

Testimony regarding this issue was presented by BellSouth witness Varner and Time Warner 
witness Wood. In addition, considerable testimony on this issue was presented by the parties in 
Docket No. P-582, Sub 6 (ICG/BellSouth Arl>itration) and Docket No. P-500, Sub 10 
(DeltaCom/BellSouth Arbitration), the records of.which have been considered in this proceeding. 

The Commission notes that BellSouth's recommendation in its proposed order filed on February 
15, 2000, is that the parties incorporate the Commission's ruling on this issue in Docket No. P-582, 
Sub 6, This is essentially the same as Time Warner's recommendation. Accordingly, the ColilIIlission 
concludes that good cause exists to apply the decision in Docket No. P-582, Sub 6, to this 
proceeding. In the Commission's November 4, 1999 Recommended Arbitration Order in Docket No. 
P-582, Sub 6, the Commission ordered that "the parties shall, as an interim inter.carrier compensation 
mechanism, pay reciprocal compensation fur dial-up calls to ISPs at the rate the parties have agreed 
upon for reciprocal compensation for local traffic ... subject to true-up at such time as the Commission 
has ruled pursuant to FCC consideration of this matter."1 

IT IS, TilEREFORE, ORDERED.as follows: 

1. That the parties shall. as an interim inter-carrier compensation mechanism, pay reciprocal 
compensation for dial-up calls to ISPS at the rate the parties have agreed upon for reciprocal 
compensation for local traffic, subject to true-up retroactive to the effective date of the 
interconnection agreement resulting from this arbitration at such time as the Commission has ruled 
pursuant to future FCC consideration of this matter. 

2. That BellSouth and Time Warner shall prepare and file a Composite Agreement in 
confonnity with the conclusions'ofthis Order not later than 45 days after the date ofissuance of this 
Order. Such Composite Agreement shall be in the form speci{ied in paragraph 4 of Appendix A in the 
Commission's August 19, 1996 Order in Docket Nos. P-140, Sub 50, and P-100, Sub 133, 
concerning arbitration procedure (Arbitration Probedure Order). 

3. That, not later than 30 days from the date of issuance of this Order, a party to the 
arbitration may file objections to this Order consistent with paragraph 3 of the Arbitration Procedure 
Order. 

4. That, not later than 30 days from the date of issuance of this Order, any interested person 
not a party to this proceeding may file comments concerning this Order consistent with paragraphs 
S and ·6, as applicable, of the Arbitration Procedure Order. 

1 The Commission reaffirmed its position on this matter in its March 1, 20001 Order Ruling 
on Objections, Request for Clarification, Reconsideration and Composite Agree.ment. This Order is 
subject to any rulings or clarifications stemming from the March 1, 2000, Order. 
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5. That, with respect to objections-or comments filed pilrsuant to decretal paragraph I, the 
party or interested person shall provide with its objections or comments an executive summary of no 
greater than,on~ and one-half pages singlC--spaced or three pages double:-spaced containing a clear 
and concise statement of all material objections or comments. The COmmission will riot consider the 
objections or·cqmments of a party or person who has not submitted such executive summary or 
whose executive summary is not in substantial compliance with the requirements above. 

6. That parties or intere_sted _pei"~ons submitting Coniposite Agreements, objections or 
comments shall also file those Coth'pOsit'e Agreements, objections or comments, including the 
executive summary required in decretal paragraph 5 above, on ari MS-DOS formatted 3.5-inch 
computer diskette containing noncompresSed files created or saved· in WordPerfect format. · 

ISSUED BY ORDER OF TilE COMMISSION. 
This .the ...il!h... day of March, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 

mzDll.300.14 
- Geneva S. Thigpen; Chief Clerk 

DOCKET NO. P-472, SUB 15 

BEFORETilE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Petition for Arbitration of the Interconnection Agreement ) 
Between BellSouth Telecommunications, Inc., and Time Warner ) 
Telecom of North Carolina, L.P., Pursuant to Section 252(b) of ) 
the Telecommunications Act of 1996 · ) 

ORDER 
APPROVING 
COMPOSITE 
AGREEMENT 

BY TilE COMMISSION: On March 13, 2000, the Commission issued a Recommended 
Arilitration Order (RAO) in this docket directing tho parties, among other points, to prepare and file 
a Composite Agreement in conformity with the conclusions of the RAO. On April 27, 2000; the 
parties submitted the Composite Agreement. The Commissio~ has examined the Composite 
Agre'ement and concludes that it should be approved. 

ISSUED BY ORDER OF TilE COMMISSION. 
This tho .J.§!!L day of May, 2000, 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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DOCKET NO. P-561, SUB 10 

BEFORE THE NORTH CAROLINA UTil,ITIEs·coMMISSION 

In the Matter of 
BellSouth Telecommunications, Inc., 

Complainant, 
V. c·- • ,.·"•:"-.•.".,,-~ 

US LEC ofNorth Carolina Inc., 
Respondent 

ORDER DENYING 
RECIPROCAL 
COMPENSATION 

HEARD: Commission Hearing Room 2115, Dobbs Building, 430 North Salisbury Street, 
Raleigh, North Carolina, August 16, 1999 • August 24, 1999 

BEFORE: Chairman Jo Anne Sanford, Presiding; aod Commissioners Ralph A Hunt, Judy Hunt, 
William R Pittman, J. Richard Conder, Robert V. Owens, Jr., and Sam J. Ervin, IV 

APPEARANCES: 

For BellSouth Teleco~unications, Inc.: 

Edward L. Rankin, III, General Counsel - North Carolina, and Andrew D. Shore, 
BellSouth Telecommunications, Inc.; 1521 BellSouth Plaza, Post Office Box 30188, 
Charlotte, North Carolina 28230 

R. Douglas Lackey, Bennett L. Ross, and J. Phillip Carver, 
BellSouth Telecommunications, Inc.;· 675 West Peachtree Street, Suite 4300, Atlanta, 
Georgia 30375 

Edward S. Finley, Jr., Hunton & Williams, .Suite 1600, One Hannover Square, 
Fayetteville Street Mall, Post Office Box 109, Raleigh, North Carolina 27602 

For US LEC ofNorth Carolina, Inc.: 

Joseph W. Eason and Christopher J. Blake, Moore & Van Allen, PLLC, Post Office 
Box 26507, Raleigh, North Carolina 27611 

James P. McLaughlin, Jr., Moore & Van Allen, PLLC, 100 North Tryon Street, 
Charlotte, North Carolina 28202-4003 

Ky E. Kirby, Swidler, Berlin, Shereff and Friedman, 3000 K Street, N.W., 
Washington, D.C. 20007 
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For Metacomm, LLC: 

run W. Pbillips, Jr. and Marcus W. Trathen, Brooks, Pierce, McLendon, Humphrey 
& Leonard, LL.P., Post Of!ice Box 1800, Raleigh, North Carolina 27602 

BY THE COMMISSION: BellSouth Telecommunications, Inc. (BellSouth) initiated this 
proceeding on September 14, 1998, by filing a Complaint and Request for Declaratory Ruling. 
BellSouth alleged that US LEC of North Carolina Inc. (formerly US LEC of North Carolina, LLC) 
(US I.EC) was improperly invoicing BellSOuth.for millions of dollars of reciprocal compensation for 
minutes of use resulting from telephone connections established between the BellSouth and US LEC 
networks for the plllJ)OSO of generating reciprocal compensation. BellSouth stated that no reciprocal 
compensation was due under the parties' Commission-appn;,ved Interconnection Agreements, the 
-Telecommunications Act of 1996 (Act, 1996 Act, or TA96), or the public policy of this State for 
minutes of use attributable to such connections. Also, on September 14, 1998, US LEC filed a 
Complaint against BellSouth in Docket No. P-55, Sub 1107 (the US LEC Complaint case). The 
thrust of US LEC's Complaint was that BellSouth had breached the parties' then current 
Interconnection Agreement by fuiling to pay amounts due US LEC. The money sought by US LEC 
consists mostly of the reclprOcal compensation at issue in this proceeding. 

BellSouth and US LEC each filed an Answer to the other's Complaint on October 26, 1998. 
On November 20, 1998, the Commission issued an Order Concerning Procedure and Scheduling 
Hearings. In its Order, the Commission consolidated the two cases for discovery, but not for hearing, 
set forth procedures and a timetable for serving. responding to, and objecting to data requests, and 
established deadlines for discovery and prefiling testimony. On November 25, 1998, Metacomm, 
LLC (Metacomm) filed a Petition to Intervene in this docket. By Order dated December 17, 1998, 
the CommiSsion allowed Metacomm to intervene. It also ordered that any pfefiled testimony of 
Metacomm be filed ori the same day as that of US LEC. 

On January .13, 1999, the Commission issued an Order Concerning Protective order which 
directed the parties to adopt the Protective Order proposed by BellSouth; with one noted exception. 
By Order dated March 23, 1999, the Commission issued a revised schedule in this matter. it 
established a discovery deadline oOune 16, 1999, and set the hearing in this docket to begin on 
August 16, 1999, and.the hearing in the US LEC Complaint case to begin on August 23, 1999. 

On July 7, 1999, the Commission issued an Order directing the Public Staff to provide direct 
technical and other assistance to the Commission in these ·proceedi.tigs, rather than participating as 
a party. On July 16, 1999, the Public Staff filed a letter indicating its willinguess to provide direct 
assistance to the Commission. -

On August 3, 1999, the Commission issued an Order, sua sponte, directing that the hearing 
in the US LEC Complaint case would begin on October 25, 1999, and stating that the Commission 
would allow up to two weeks for the evidentiary hearing in this matter. By Order dated October 12, 
1999, the Commission continued the hearing in the US LEC Complaint case until at least 30 days 
following its decision in this proceeding. 
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The Commission issued a Prehearing Order on August 11, 1999. On that same date, US LEC 
and Meta.comm filed a Joint Motion asking the CommissioQ to order BellSouth to identify its "causes 
of action." By Order dated August 13, 1999, the Commission denied the Motio~ 

Discovery in this proceeding was prodigious. The parties deposed more than 90 witnesses, 
and they each propounded and answered several sets of data requests and produced a voluminous 
amount of documentS. The Commission ruled on numerous obje~ions to data requests, as well as 
several motions concerning discovery ~~~rs. · 

The parties prefiled the testimony of several witnesses. During the evidentiary hearing, on 
August 20, 1999, US LEC aod Metacomm filed a Revised Joint List ofWitnesses. By that filing, 
US LEC aod Metacomm notified BellSouth and the Commission that they were withdrawing the 
prefiled testimony of nine of their seventeen witnesses. 

In order to streamline the presentation of proof at the evidentiary hearing, the Commission 
allowed the parties to designate as part ·of the record deposition testimony and exhibits. On 
September 3, 1999, the parties filed a Statement Regarding Depositions in the Record. The 
Statement included the lists of the full depositions, and the deposition excerpts, which the parties had 
designated as p;.,i of the record. By Order dated September 17, 1999, the Commission admitted into 
evidence and made part of the official record in this proceeding all depositions and deposition 
excerpts designated by the parties. 

Numerous other motions and pleadings have been filed in this docket, and various Orders 
have been issued by the Commission addressing those motions and pleadings. All of those motions. 
pleadings. and Commission Orders, with the exception of some pleadings and data request responses 
US LEC aod Metacomm filed under seal, are matters of public record and are contained in the official 
files maintained by the Chief Clerk of the Commission. 

At the evidentiary hearing, which began as scheduled on August 16, 1999, BellSouth offered 
the testimony,ofthe following fact witnesses: W. Keith Milner (Senior Director- Interconnection 
Services); JoAnn Ward (Systems Designer-BellSouth Business Systems, Inc.); Max Boykin (MIS 
Director - Meineke Discount Mufflers, Inc.); John McMahon (General Manager and VP Sales -
BellSouth Business Systems. Inc.); and Jerry Hendrix (Senior Director - Interconnection Services 
Revemie Management, Network and Carrier Services). BellSouth also offered the expert testimony 
of Albert Halprin and William E. Taylor, Ph.D. In addition, Mr. Milner offered a portion of his 
testimony as an expert on network issues. Metacomm offered the fact testimony of the following 
witnesses: Mitchell Self(Shelby City Schools); Michael Crovi (Mecklenburg Area Catholic Schools); 
and Andrew McIntosh (Metacomm). Metacomm also offered the expert testimony of Don Wood. 
US LEC offered the fact testimony of employees Gary Grefrath and Michael Robinson. It also 
offered the expert testimony ofKathleen Wallman and William H. Lehr, Ph.D. 

THE REGULATORY FRAMEWORK AND RECIPROCAL COMPENSATION 

Until this decade, a single regulated company such as BellSouth was ordinarily the ·sole 
provider in any given area oflocal telephone exchange service ( completing calls within a local calling 
area) and exchange access service (connecting customers to long distance companies such as AT&T). 
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Congress adopted the 1996 Act in part to replace that plan with a competitive market for local 
telecommunications Services. 

To spur competition, the 1996 Aci iinposes a series of new federal obligations on incumbent 
carriers. See 47 U.S.C. § 2Sl(b), (c). Ofparticular relevance here, the statute establishes rules to 
ensure that competing telephone companies may "interconnect" their networks so that callers who 
subscribe, for example, to US LEC's local telephone service can receive calls from. and place calls 
to, individuals who subscribe to BellSouth', service. See id.§ 25l(c)(2). 

:."'. 
Under the 1996 Act's interconnection· rules, all local exchange carrlers must "establish 

reciprocal comperisation amingements for the transport and termination of telecommunications." Id. 
§ 251(b)(5). In basic terms, "reciprocal compensation" works as follows. When a customer of 
Carner A places a call to a customer of Carrier B in the same to·ca1 area, Carrier A pays Carrier B for 
"terminating," or completing, that local can: Similarly, when a customer of Carrier B calls a customer 
of Carrier A, Carrier B pays Carner A Reciprcical compensation is gerierally computed on a minutes
of-use basis. 

The 1996 Act requires a local carrier to pay reciprocal compensation only for local calls. The 
FCC accordingly ruled in its 1996 Local Competition Order that "section 251(b)(5) reciproc!'i 
compensation obligations should apply only to traffic that originates and terminates within a local 
area" 11 FCC Red at 16013, 1 1034: A completely different set of rules governs non-local, long
distance traffic. 

Acting pursuant to Section 252(a), BellSouth and US LEC entered into negotiations in 1996 
in an effort to reach a "binding agreement'' that would implemeot the duties imposed by the new 1996 
Act. Those negotiations Were successful, and the parties executed an'1nterconnection Agreement. 
The Coinmission approved that ~eement in January 1997. The Commission approved two 
subsequent Agreements which contained language identical to the first Agreement regarding the 
parties' reciprocal compensation Obligations. The third and_ current Agreement between the parties 
expired on December 31, 1999. 

The initial BellSouth-US LEC Agreement contained several provisions dealing with reciprocal 
compensation. Consistent with Section 251(b )(5) ~ which, as noted above, requires carriers to pay 
reciprocal compensation. only for local traffic-the Agreement (Section N.B.) states that "[e]ach 
party will pay the other for terminating its local traffic on the other's network the. local 
interconnection rates" set forth in the Agreement. The Agreement (Section I.C.), in.tum, defines 
"local traffic as "any telephone call that' originates in one excharige and terminates in. .. the same 
exchange." 

1 First Report and Order, Implementation of the Local COmpetition Provisions in the 
:retecommunications Act of 1996, l l FCC Red 15499 (1996), modified on recon., II FCC Red 
13042 (1996) ("Local Competition Order'), vacated in part, Iowa Utils. Bd v. FCC, 120 F.3d 753 
(8th Cir. 1997), rev'd iii part af!'d in part sub nom. AT&T Corp. v. Iowa Utils. Bd., 119 S. Ct. 721 
(1999). 
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Dispute resolution provisions in each of the Agreements give eith~ party the right to petition 
the Commission when a dispute arises as to the interpretation of "[a]ny provision of this Agreement 
or as to the proper implementation of this Agreement. 11 Moreover, federal law gives the Commission 
the authority to "enforce the substantive teI'lllS of the agreements made pursuant to Sections 251 and 
252.' Iowa Utils. Bd. v. FCC. 120 F.3d 753· (8~ Cir. 1997). af!'d in part and rev"d jn part sub nom 
AT&T Cm:p. v. IowaUtils. Bd., 1!9 S.Ct. 721 (1999). 

Bel1South1s Complaint asked the Commission to enforce the substantive terms of the 
Agreements by finding that the minutes of use at issu~ in this proceeding do not qualify for payinent 
of reciprocal compensation under the terms·of the Agreements. Moreover, BeJISouth's Complaint 
asked the Commission to find that the minutes of use do not qualify for reciprocal compensation as 
a matter of public policy. We review this Complaint under the authority given the Commission 
pursuant to the Agreements and the 1996 Act and also pursuant tO our general supervisocy powers 
granted by the Nortb Carolina General Assembly in Chapter 62 of the General Statutes, the Public 
Utilities Act. 

FINDINGS OF FACT 

Parties.and Jurisdiction 

I. BellSouth is an incumbent local exchange carrier (!LEC) operating in portions of nine 
southeast states. Its service territory in North Carolina includes Raleigh, Greensboro. and Charlotte. 
US LEC is a competitive local exchange carrier(CLEC) that operates in selected southeast and mid
Atlantic markets. US LEC is certified by the Commission as a competing local provider (CLP). 
US LEC owns and operates switches in only tbree North Carolina cities - Raleigh, Greensboro •. and 
Charlotte. Ricbard·Aab is the controlling shareholder and Chairman of the Board of US LEC. 
Metacomm was formed in September 1997, to-attempt to generate reciprocal compensation for 
US LEC, which· US LEC agreed to share with Metacomm. Richard Aab also owns a controlling 
interest in Metacqmm throughRTA Associates, LLC, Of which he is the sole owner. MCNC is a 
quasi-governmental agency created by the North Carolina General Assembly in 1981. This 
Commission has jurisdiction to bear and rule upon the complaint in this docket. 

Interconnection Agreements 

2. In accordance with their obligations under the 1996 Act. BellSouth and US LEC have 
beeti parties to three Interconnection Agreements since 1996. Their current agreement expired on 
December 31, 1999, US LEC and BellSouth negotiated their first Interconnection Agreement filed 
with the Co~ssion pursuant to Sections 251 and 252 of the 1996 Act, and the Commission 
approved the Interconnection Agreement by Order dated January 29, 1997 (1997 Agreement), under 
authority granted by Section 252(e) of TA96. Following the expiration of the first US 
LEC/BellSouth Interconnection Agreement on October 31, 1998, US LEC opted into the terms of 
a vohmtarily-negotiated and Commission-approVed Interconnection Agreement between BellSouth 
and ALEC, Inc. (1998 Agreement). Following the expiration of that Interconnection Agreement in 
June 1999, US LEC opted into the terms of a voluntarily-negotiated and Commission-approved 
Interconnection Agreement between BellSouth and Intermedia Communications, Inc. (1999 
Agreement). However, it is the Commission's understanding that the parties ar~ continuing to operate 
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under this agreement The opted-into Interconnection Agreements are substantially similar in.all 
material respects to the .first US LEC/BellSouth Interconnection Agreement. The Commission 
approved all three Agreements pumiaD.t to its duties under the 1996 Act. All three Agreements 
require the parties, among other thip.gs, to pay each o~er reciprocal compensation for terminating 
local traffic originated by an end user on its 'netwoI'k and tennirtated' by an end user on the other 
party's network. The first Interconnection AgTeement between the parties, under which they were 
operating at the time US LEC eotered into relationships withMetscomm and MCNC to induce them 
to originate minutes of use for which US LEC would bill BellSouth reciprocal compensation, stated: 
"US LEC and BellSouth enter into this Agreement with the understanding that the carriers would be 
interconnecting with each other for comparable types of calls and that the usage would likely be 
reasonably balsnced; ie., US LEC would be terminsting to BellSouth approximately the same level 
of usage that BellSouth would be terminsting to US LEC."· Pertinent parts of the three 
Interconnection i\greements are set out Or-cited in Appendix A 

Establishment ofNetworks 

3. US LEC deliberately created a usage imbalance between itself and BellSouth by 
terminating a greater amount of traffi.C ori8inating on· Bel1South1s network than it would .be 
terminsting .to BellSouth. In furtherance of its plan to create a traffic imbalance and thus large 
reciprocal compensation revenues for itself: US LEC, among other things, induced MCNC and 
Metacomm to originate connections on BellSouth's network and ·terminate them to US LEC 
telephone numbers by agreeing io pay them 40% of all reciprocal compensation BellSouth paid 
US LEC for minutes of use for which they were responsible. 

4. ·1n the full of 1997, Metaconnn and MCNC established networl<s to generate reciprocal 
compensation for US LEC and commissions for themselves. They established connections by having 
routers connected to circuits purchased fro~ BellSouth call routers connected to circuits provided 
by US LEC. They leased transmission facilities from BellSouth capable of originating up to 672 
connections simultaneoualy. Pursuant to US LEC's instructions, Metaconnn and MCNC programmed 
their routers .to discollllect and immediately reconnect each connection every 23 hours and 59 
minutes, so that US LECs switches could create the records US LEC which needed to bill BellSouth 
for reciprocal compensation. 

Withdrawal ofMCNC 

S. MCNC withdrew its participation in the reciprocal ·compensation arrangement after 
its manageDlent learned that the "unusual configuration and mix of equiprrient" making up the 
network was intended to generate revenue from connections without regard to actual traffic or 
content traversing the connections. MCNC withdrew its participation even though it stood to gain 
millions of dollars in commissions from the minutes of use generated on its reciprocal compensation 
ne~ork before the time it termillated its relationship with US LEC. The MCNC executive who 
investigated the network configured by MCNC's fonner consultarits testified in this proceeding that 
he did not think it was appropriate for aeusouth to have to pay reciprocal compensation for 
connections established for the purpose Or generating reciprocal compensation. 
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Further Evolution ofMetacomm Network 

6. To-ensure that its reciprocal compensation plan succeeded, US LEC provided the 
financial, technical. and other support Metacomm needed to maximize the number and duration of 
connections it established originating out ofBellSouth's network and terminating to US LEC1s 
network. Other than US LEC, Richard Aab has been the sole source of the funds needed by 
Metacomm to establish the connections to generate the minutes of use fur which US LEC has billed 
BellSouth over $100 million in reciprocal compensation. 

7. It is unclear whether Metacomm's initial plan included serving end-user customers. 
At some point after US LEC and Metacomm implemented their reciprocal compensation plan, 
US LEC demanded that Metacomm"develop real originating traflic for its network." In response to 
US LECs "demand," and to "provide Metacomm a hedge against any unforeseen actions yet-to-be 
taken by BellSouth, the PUC, MCNC, et al.," Metacomm provided customers with what it described 
as "dedicated access." Metacomm offere·d potential customers free access to the Internet via its 
netwmk through at least the date the then-current Interconnection Agreement between BellSnuth and 
US LEC expired; Metacomm's·offers for free service were dependent upon the customer accepting 
an amount of capacity predetermined by Metacomm which in no way depended upon the custo·mer's 
needs. Metacomm paid sales agents more than $400,000 ($25,000 per customer) to persuade 
customers to sign up for free access to Metacomm's network. It cost Metacomm $685,000 a year 
to serve each customer. Al the time of the evidentiary hearing, Metacomm had approximately 2S 
customers. This number had remained stable since September of 1998. Al the time of the evidentiary 
hearing. virtually no customers had paid Metacom.m to access Metacomm's network. There is 
evidence in the record regarding only seven ofMetacomm's aistomers. One customer, Charlie Horse 
Fann. never accessed or attempted to access Metacomm's network. Metacomm nevertheless 
originated connections from a router located at the horse barn to a terminating router for 
approximately one year, and US LEC has billed BellSouth reciprocal compensation for all of the 
minutes of use attributable to the connections established by the route.r at the horse barn. Another 
customer, Meineke_Discount Mufflers, Inc. (Meineke), did not access Metacomm's network for an 
overwhelming majority of the time Metacomm's router at Meineke's premises was opening 
connections to US LEC's network. Like the connections originated by Metacomm at Charlie Horse 
Fann, US LEC has billed BellSouth-for every minute connections were established by the router at 
Meineke's premises. ' 

Plan Not Revealed 

8. US LEC and Metacomm took active steps to not reveal their reciprocal compensation 
plan to BellSouth. 

Bel1Sguth's Knowledge of the Network and the Flow ofReciprocal Compensation 

9, BellSouth's knowledge of the US LEC/Metacomm network configuration, and its 
understanding of the resulting flow of reciprocal compensation, evolved over time. Employees of 
some subsidiaries ofBellSouth, such as BellSouth Business Systems (BBS), appear to have had some 
suspicion of the situation earlier than other employees of other subsidiaries. 1t took a certain amount 
of time before the entire picture became clear to the parties who would be responsible for the 
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payment or non-payment of reciprocal compensation, or for raising objections with US LEC 
regarding whether payment of reciprocal compensation for the traffic was appropriate. BellSouth . 
brought its complaint to the Commission within a reasonable time aft~ those persons became aware 
of the nature of the traffic traversing the US LEC/Metacomm network. 

Amounts ofMinutes Generated 

10. Metacomm generates more than 650 million minutes of COnnections Detween its 
router., per month, resulting in monthly reciprocal compensation billing by US LEC to BellSouth of 
more thao $8.5 million. By the end of 1999, if historical billings continued, US LEC's reciprocal 
compensation billings to BellSouth attributable to minutes of use genetated by Metacomm would be 
approximately $150 million. As ofMay 1999, US LEC bad billed BellSouth 78 times the amount of 
reciprocal compensation tliat BellSouth had billed US LEC. 

11. There is no basis upon which to rule that reciprocal compensation iS due for some 
minutes ofuSe by Metacomm's customers: The configuration deployed by Metacomm.to generate 
reciprocal cornpeiiSation is the same when a customer accesses;the network as when Metacomm'is 
simply using routers located adjacent to one another to establisb· COtinections for the purpOse of 
generating reciprocal compensation. Meta.comm did not measure actual customer minutes of use. 
There is no way to estimate actual customer minutes of use in a reasonably accurate way which would 
not be arbitrary. 

EVIDENCE TO SUPPORT FINDINGS OF FACT 

This section of this Order is not intended to list all of the record evidence which supports each 
finding of filct. As noted above, the·record includes numerous volumes of deJ)ositioh testhnony and 
exlnllits in addition to the traoscript froin the hearing and is, therefore, quite voluminous. This section 
is, rather, intended to reference the most salient evidence which supports our findings of fact. 

EVIDENCE IN SUPPORT OF FINDING OF FACT NO. 1 

. BellSouth is a 'local exchange ·company" within the meaning i,f G.S. 62-3{16a) and an 
'incumbent local exchaoge carrier' within the meaning of Section 251 of the 1996 Act. Its service 
territory in North Carolina includes Raleigh, Greensboro, aod Charlotte. 

US LEC is a competitive local' ex.change carrier that operates in selected southeast and mid
Atlantic markets. US LEC is certified by the North Carolina Utilitie~ Commission (Commission or 
NCUC) as a CLP. It owns and operates switches in three North Carolina cities - Raleigh, 
Greensboro, and Charlotte. 

Richard T. Aab owns stock representing 94% ofUS LEC's total voting power. (Tr. Vol. I, 
p. 97.) Consequently, he is "able to control the board aod all-stockholder decisions aod, in general, 
to detennine (without the consent of the Company's other stockholders) the outcome of any 
corporate transaction or other matter submitt~d to the stockholderS for ajiproval." (US LEC Fann 
10-K, filed March 23, 1999; at 15.) US LEC's President is Timsukh Ganatra. US LEC executive 
Mike Simmons had responsibility initially for the "projects" which underlie this dispute. Wilbur 
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Williams assumed that duty from Mr. Simmons at the end of 1997. Both men reported to Mr. 
Ganatra, who oversaw and directed their efforts. 

Tom Finn and Steve McNeill formed Metacomm in September 1997 to take advantage of 
US LEC's offer to share reciprocal compensation it received from BellSouth In June 1998, Richard 
Aab acquired a controlling interest in Metacomm. (Tr. Vol. 1, p. 97; Ex. WKM-23.) Mr. Aab's 
"long time business partner and personal friend;" Andy McIntosh, replaced Mr. Finn as the CEO of 
Metacomm in January 1999. (Tr. Vol. 7, pp. 100, 120.) Metacomm intervened in this proceeding 
to protect its interests in receiving a commission from the reciprocal compensation payments billed 
by US LEC to BellSouth and to assist US LEC in defending the network they both designed and 
developed for the ex.press purpose of generating reciprocal compensation. 

MCNC was created by the North Carolina General Assembly in 1981. (Tr. Vol. 1, p. 81.) 
Among other things, MCNC operates the NC.REN network, which provides Internet connectivity 
via dedicated facilities to colleges and universities located in North Carolina. (Blatecky Dep. 413.) 
Alan Blatecky is MCNC's Vice President of Information Technologies and a member ofMCNC's 
Executive Management Committee (EMC). He has worked at MCNC since 1982. (Tr. Vol. I, p. 82; 
Blatecky Dep. 8-9.} Frank Hart was the President ofMCNC until early 1998. It was BellSouth 
witness Milner's understanding that he was forced to resign as a result of entangling MCNC in the 
"US LEC project." (Tr. Vol I, p. 128.} 

EVIDENCE IN SUPPORT OF FINDING OF FACT NO. 2. 

In accordance with their obligations under the 1996 Act, BellSouth and US LEC executed 
their first Interconnection Agreemeot on November 1, 1996 (1997 Agreement). (Tr. Vol. 6, p. 209; 
Ex. JDH-1.} Section ID. of the 1997 Agreement defines "local interconnection," in relevant part, 
as "the delivery oflocal traffic to be terminated on each party's local network so that end users of 
either party have the ability to reach end users of the other party." Section IV is titled "Local 
Interconnection." Paragrsph B of that section states that "[ e Jach party will pay the other [reciprocal 
compensation] for terminating its local traffic on the other's network at the rate set forth in the 
agreement." "Local traffic" is defined as "any telephone call that originates in one exchange and 
terminates in either the same exchange, or a corresponding Extended Area Service (BAS) exchange." 
(Section I.C.) These same provisions appear in most of the approximately.700 interconnection 
agreements BellSouth has entered into with various Cl.Ps. (Tr. Vol. 6, pp. 209-216.) 

The 1997 Agreement contains an additional provision which was added to address and allay 
US LEC's concern that traffic, and thus reciprocal compensation payments, might be unbalanced in 
favor ofBellSouth. Section IV.C. states: 

US LEC and BellSouth enter into this Agreement with the understanding that the 
carriers would be interconnecting with each other for comparable types of calls and 
that the usage would -likely be reasonably balanced i.e., US LEC would be 
terminating to BellSouth approximately the same level of usage that BellSouth woµ]d 
be terminating to US LEC. If at any time during the term of this Agreement traffic 
is imbalanced to the degree that US LEC feels a cap on amounts owing under this 
Agreement is required, US LEC has the option to adopt the comparable billing 
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provisions contained in any agreement BellSouth negotiates or has entered into with 
another ALEC which contains cap provisions, after August 8, 1996 provided that 
US LEC adopt the billing provisions of such other agreeroent that are comparable to 
those contained in this Section IV. 

(emphasis added). 

The 1997 Agreement expired by its terms on October 31, 1998. On Jone 26, 1998, US LEC 
exercised its right under Section 252(i) of the Act to adopt another CLP's interconnection agreement 
by adopting BellSouth's agreeroent with ALEC, Inc. (1998 Agreement). The 1998 Agreement 
expired on Jone 15, 1999. (Ex. JDH-2.) In August 1999, after US LEC's reciprocal compensation 
plan came to light, US LEC avoided arbitration with BellSouth over the definition of"local traffic" 
by again exercising its right to adopt the interconnection agreement between BellSouth and a different 
CLP, Intermedia Communications, Inc. (1999 Agreeroenl). The 1999 Agreement expired on 
December 31, 1999. 

The 1998 and 1999 Agreements also require the parties to pay one another reciprocal 
compensation for the termination of"local traffic." All three Agreements contain provisions for 
reciprocal compensation to be paid at a rate of approximately 1.33 cents per minute. 
(Tr. Vol 8, pp. 156-57.) 

EVIDENCE IN SUPPORT OF FINDING OF FACT NO. 3 

After OKecuting the 1997 Agreement, US LEC sought to imbalance traffic in its favor. First, 
US LEC's president, Mr. Ganatra, required his management employees to install and maintain 
BellSouth Basic Rate ISDN (BRI) service at their homes to connect to US LEC's network during 
nonbusiness hours, and he encouraged them to keep the lines connected or "nailed up" 24 hours a 
day for the express purpose of generating minutes of use for which US LEC would bill BellSouth 
reciprocal compensation. (Tr. Vol. 1, p. 82; Vail Dep. 246-49.) For every US LEC employee who 
participated in the "Employee BRI Program," US LEC could generate more than $1,000 per month. 
(Tr. Vol. 1, pp. 134-35.) 

In addition, Mr. Ganatra negotiated an agreement executed on June 11 1997, to pay sales 
agents 50-65% of the reciprocal compensation US LEC received from BellSouth for terminating calls 
to information providers and others whom the sales agent recruited as US LEC customers. ~ 
US LEC's response to Interrogatory No. 37 ofBellSouth's Fourth Set ofData Requests to US LEC.) 
In addition to th'e commissions paid under the agreement, US "!..EC rewarded the sales agent"s 
principal in December 1997, with a warrant to purchase 99,000 shares of US LEC stock. (Vail 
Dep. 57-59.) 

In 1997, in response to funding cuts by the General Assembly, MCNC began to investigate 
opportunities to commercialize MCNC assets and/or to create new, profit-generating businesses. In 
the summer of 1997, MCNC hired Tom Finn and Steve McNeill as consultants to assist MCNC in 
identifying and implementing business development opportunities. (Tr. Vot 11 p. 81; ~ &§2 
BlateckyDep. 17-80.) 
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In August 1997, US LEC Executive Mike Simmons approached his former co-workers Steve 
McNeill and Tom Finn, and "suggest[ed] an arrangement in which MCNC could share in revenues 
owed to US LEC hy BellSouth. ... " (Ex. WKM-3, at I.) The arrangement was intended to exploit 
the reciprocal compensation provision in US LEC's Interconnection Agreement with BellSouth. At 
a meeting arranged by Messrs. Finn and McNeill, Mr. Simmons and his colleagues at US LEC 
described to Mr. Blatecky and others·at MCNC how the reciprocal compensation provision in the 
US LEO'.BellSouth Interconnection Agreement could be a tremendous moneymaker for US LEC if 
traffic was imbalanced in favor of US LEC, and how MCNC could share in the wealth if it assisted 
in generating the traffic to create the imbalance: During this meeting, Mr. McNeill, in the presence 
ofMr. Simmons and others from US LEC, told MCNC's representatives that iinbalancing traffic in 
order to bill BellSouth enormous amounts of reciprocal compensation Would benefit BellSouth, 
because it would help BellSouth demonstrate that sufficient competition existed in BellSouth's local 
market and thereby allow BellSouth to offer long distarice services. 1 The consultants then sold 
MCNC management on the idea of establishing the network suggested by Mr. Simmons and using 
it to provide Internet connectivity to schools. (fr. Vol. 1, pp. 81-82; Blatecky Dep. 81-88, 355-358; 
Ex. WKM-3, at 1.) 

In order to take personal advantage of the reciprocal compensation sharing offered by 
US LEC, Messrs. Finn and McNeill formed a separate company, Metacomm, to set up a second 
reciprocal compensation network identical to, but independent from, the one it planned to establish 
for MCNC. They recruited two partners to provide financial backing based on promises of quick 
profits in the "l Os of millions of dollars." (Ex. WKM-18.) Messrs. Finn and McNeill also solicited 
the assistance of the other MCNC consultants and employees who would work in setting up the 
MCNC network to simultaneously set up a network to generate reciprocal compensation for 
Metacomm's benefit. This group consisted of An~y Carwile, Dave Sinnott, Jason Brown, Larry 
Densmore, and Michael Fox. They all made great efforts to ensure that MCNC did not find out ahout 
their activities on behalf ofMetacomm' (fr. Vol. 1, p. 96; Bxs. WKM-17, 19, 20, 21, 22.) 

On September 3, 1997, US LEC entered into identical agreements with MCNC and 
Metacomm to pay them 40% of all reciprocal compensation BellSouth paid US LEC for traffic 
created by the two companies. (Bxs. WKM-4 and WKM-16.) 

EVIDENCE lN SUPPORT OF FINDING OF FACT NO. 4 

The record shows that immediately after signing the commission agreements on the sharing 
of reciprocal compensation, MCNC and Metacomm began setting up the networks suggested by 
US LEC. The networks they configured were identical in design and remarkably siinple. MCNC and 
Metacomm each located routers (cOmputers) in leased ''POP sites." They leased from BellSouth 

1 This same statement was later repeated to others, including one of the vendors who provided 
equipment for the MCNC reciprocal compensation network. (fr. Vol. 1, p. 130) 

' Mr. Blatecky stated at his deposition that had he been aware of his consultants' and 
employee's activities on behalf of Metacomm, "[i]t would have concerned [him] a great deal 
[b]ecause these folks are on our [MCNC's) payroll and should be working for us." (Blatecky 
Dep. 392.) 
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ISDN lines and DS3 high-transmission facilities capable of originating up to 672 connections and 
connected them to thcir originating to~ers: They programmed the routers to dial telephone numbers 
supplied to them by US LEC. Connections originated by the routers were transported to BeliSouth's 
switch. then to US LEC's switch in the Same city in which the connection originated, and then 
transported by leased facilities to terminating routers. 

Metacomm set up originating routers in POP sites located in Raleigh. Greensboro and 
Charlotte. MCNC planoed to do the same, but withdrew its participation after setting up only the 
Raleigh and· Charlotte POP sites. In eaCli"cfty, tlie two companies' POP sites were located in 
contiguous, leased spaces. All ofMCNC's connections tenninated in Raleigh or RTP, and most of 
Metacomm's terminated in Raleigh. regardless of their originating location. Metacomm's Raleigh 
originating routers called tenninating routers located next to them in the same building. 'The stated 
objective of US LEC and its partners was for Metaoomm and MCNC to keep as many of the available 
connections "nailed up" on a continuous basis so that US LEC could bill BellSouth the maximum 
amount of reciprocal compensation for the open connections. (Tr. Vol. 1, pp. 84-87; 97-99; 
Exs. WKM-8, 9, 24; ~ &lQ US LEC's responses to Interrogatory Nos. 2-S ofBellSouth's Fifth Set 
of Data Requests.). 

US LEC directed MCNC and Metacomm to disconnect and immediately reconnect each 
connection every 23 hours and 59 minutes, be~use US LEC's switches could not create billing 
records needed to bill BellSouth reciprocal compensation if the connections were left up 
continuously. Pursuant to. US LEC's instructions, MCNC and Metacomm programmed their routers 
to recycle each circuit once per 24-hour period. (Tr. Vol. I, pp. 88-89; 99; Finn Dep. Ex. 3.) 

The plan US LEC proposed to MCNC is set forth in a memorandum produced by MCNC. 
It states: 

MCNC/CJS LEC ISDN Remuneration Application 

One provision of the Telecom Reform Acfof 1996 requires that Incumbeot Local 
Exchange Carriers (ILECs) provide a termination fee to new Competitive Local 
Exchange Carriers (CLECs) for any switched call that originates from an ILEC and 
terminates at the CLEC.... · 

This provision of the Telecom reform act provides a unique opportunity for CLECs 
(in this case, US LEC) to pass along a portion of those termination fees (paid per 
minute) to customers who are willing to pun:hase services from US LEC. MCNC has. 
entered into an agreement with US LEC where they will provide ISDN connectivity 
from remote MCNC locations serviced by BellSouth to MCNC, which is served by 
US LEC. There are remote locations being serviced by BellSouth in Rllleigh, 
Charlotte, and Greensboro and all of these sites dial back to MCNC via ISDN. 

Each remote site will have one or more DS3s (BellSouth) feeding an M13 chanoel 
bank which delivers 28 PRls to the access equipment (currently Cisco 3640s). The 
[routers] then initiate 23 calls per PRI which terminate at MCNC (US LEC) on a 
similar set of access equipment. Given that each DS3 has 28 PRis and each PRJ can 

499 



TELECOMMUNICATIONS· COMPLAINT 

initiate 23 calls (644 calls per D83),.there is a major opportunity for revenue to grow 
significantly with each pair ofDS3s (one remote and one central) that are activated. 

The technical requirements for this application are fairly simple. The equipment must 
primarily be able to originate and answer 644 calls per DS3 as well as take these calls 
down and bring them back up once per 24 hour period. Circuit availability is the 
primary factor in this awlication. There is no major requirement for accommodation 
of heavy traffic today as the cuITent iinple'.mentation requires simply enough traffic 
(i e Routing updates} to keep the circuits alive. The other major requirements entail 
monitoring and management capabilities as well as uptime reporting ... with BellSouth 
and US LEC availability reports. 

(Ex. WKM-5) (emphasis added). 

The Commission notes that the above-quoted memorandum makes no reference to the need 
for any actual use of the circuits for the reciprocal compensation to be generated. According to the 
memorandum, all that was needed to flow across the lines from BetlSouth's network to US LEC's 
network were "routing updates." 

EVIDENCE IN SUI'PORT OF FINDING OF FACT NO. 5 

In October 1997, MCNC terntinated Tom Finn, Dave Sinnott and Jason Brown (who later 
became Metacomm employees) because it discovered that they had noncompete agreements with 
their former employer that prohibited them.from working for MCNC. (Tr. Vol. I, p. 90; Blatecky 
Dep. 382-83.) The following month, MCNC fired Mr. McNeili and Mr. Densmore because Messrs. 
McNeil! and Densmore sent US LEC a letter misrepresenting that Mr. Densmore was the acting chief 
executive officer ofMCNC to have US LEC write an $85,000 advance commission check to Mr. 
McNeil!. Mr. McNeil! shared the money with Mr. Densmore and MCNC ernployee/Metacomm 
consuitant Michael Fox. (Tr. Vol. I, p. 90.) 

After terminating its consuitants, MCNC President Frank Hart assigned Alan Blatecky to 
investigate the network configured by MCNC's former consultants in cooperation with US LEC. 
Mr. Blatecky discovered that the network was not currently designed to serve schools or any end 
users, but was designed and being operated at that time simply to keep open connections between 
routers for the sole purpose of generating reciprocal compensation. Mr. Blatecky documented his 
findings in two memoranda he prepared for MCNC's :m,..fC in early January 1998. (Tr. Vol. 1, 
pp. 90-91; Exs. WKM-6 and WKM-7.) He concluded: "Essentially the project is based on having 
circuits operational with no data or content. That is, the circuits are being turned up and no traffic 
traverses the circuits." (Ex. WKM-6.) He further stated: 

The US LEC project was established haphazardly and was predlcated solely on the 
potential revenue stream from BellSouth to US LEC for termination charges. The 
result is that the network that is being brought up is optimized to generate revenue 
from these termination charges without regard to actual traffic or content. 
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(Ex. WKM-7.) Mr. Blatecky testified at bis deposition in June 1999, that he stood behind these 
statements and saw no need to amend them in any way based on information he learned in the 
intervening year and a half. (Tr. Vol. I, p. 129; Blatecky Dep. 417-24.) 

Other evidence confirms Mr. Blatecky's conclusions. The Cisco equipment representative 
who installed the routers for MCNC'stated _that Michael Fox told him that the network was being 
configured solely to establish empty conne~tions, and not to serve ~nd-user customers: 

A. What I said Michael Fox repeatedly told me was performance was not 
a requirement, because there was no data, period. He didn't say that 
there was a test phase. 'Cause ifit was a test phase, then performance 
eventually would be a requirement. Do you see what I'm saying? · 

Q. Uh-huh (yes). 

A I didn't say anything' about test requirements. I just said there was no 
requirements for data going across this network, period. 

Q. S01 in other words, what you were told by Mr. Fox is, "We want to 
set this network up, but it's never goirig to be used"? 

A. Just a- I was told by Mr. Fox, back again to my record, that it was to 
help US LEC and BellSouth - US LEC as a CLEC, competitive local 
exchange carrier, and BellSouth in an FCC ruling for long distance. 
That was the purpose I was told. 

Q. So was it your understanding this network was never going to be 
used? 

A It was my understanding that the network was not to be - was not 
going to be passing data. There was no· requirement for data on that 
line. That was my understanding. I wouldn't say it wasn't being 
used. It's being-I mean, its running. It's used. 

Q. So it's just a network that's going to get set up, and nobody was ever 
going to pass data or do anything with it? 

A That was my knowledge. 

(Tr. Vol. I, p, 130 (quoting Whelan Dep. 53-54).) Metacomm's Mr. Finn likewise conceded Iha~ 
at least after his ouster, MCNC sought only to execute the "simple plan" to generate reciprocal 
compensation solely through open connections, and did not intend to make its reciprocal 
compensation network available to end users. (Ex. WKM-3, at 2.) 

After discovering the true nature of the network configured by its former consultants and 
US LEC, MCNC withdrew its participation in the "US LEC project." MCNC did not think it 
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appropriate to set up a network and maintain empty connections over it solely to generate reciprocal 
compensation. (Blatecky Dep. 421-22; Hart Dep. 245-47.) By terminating its agreements to 
purchase DS3s and other facilities from BellSouth, MCNC incurred substantial termination liabilities 
to BellSouth. (fr. Vol 1, p. 91.) These liabilities, together with the millions in commissions it stood 
to receive from US LEC for establishing empty connections, were not enough to persuade MCNC 
to participate in a business which it concluded "did not have integrity." (Blatecky Dep. 421, 429.) 

EVIDENCE IN SUPPORT OF FINDING OF FACT NO. 6 

Through the winter of 1997 and into the spring of 1998, Metacomm continued to expand its 
network by increasing the number of connections nailed up through BeltSouth's and US LEC's 
switches. The goal of both US LEC and Metacomm was to create as much reciprocal compensation 
revenue as possible via this type of traffic. In December 1997, wh~n US LEC"s Executive Vice 
President reported to US LEC's President, Tansukh Ganatra, that Metacomm had activated new 
circuits at its Greensboro originating router location and planned to tum up additional circuits the 
next day as well, Ganatra responded: "Greatlll Sbowme the moneylllll" (Ex. WKM-27.) 

By mid-December 1997, Metacomm had five DS3s terminating in excess of 640 empty 
circuits each to US LEC numbers. Its plan was to employ the "full utilization of 18 DS3s (six in each 
of the three cities) by April 1998. (Finn Dep. Ex. 20.) After discussions with Mr. Ganatra at 
US LEC, Metacomm quickly expanded its plan to include 12 DS3s at each of its three originating 
router locations, for a total of 36 DS3s by July 1, 1998. In a letter to Mr. Ganatra confirming 
Metacomm's growth plans, Tom Finn stated that Metacomm's "goal is to expand its network at a 
rate that remains consistent with US LEC's expectations and is cognizant ofBeIISouth's constraints. 
The Company will rely on its close working relationship with US LEC to ensure that the increme"ntal 
profitability afforded through its network expansion does not reach a point of diminished returns." 
(Finn Dep. Ex. 21.) 

US LEC was extremely excited about the revenue Metacomm's empty connections were 
creating for it. In early-March 1998, Wilbur Williams reported to Mike Simmons" on the "success" 
of the Metacomm project: 'We will have nine Metacomm DS3s pumping $250,000 per month each, 
net installed by Friday. That is the total installed to date. With the BellSouth 25% PlU, that number . 
could be as high as $400K per DS3. Pretty bad, huh?" (Ex. WKM 57 .) Mr. Williams calculated that 
nine DS3s "running full time" would result in monthly revenue of$3,173,148, with $1,903,887 (60%) 
going to US LEC and $1,269,261 (40%) to Metacomm." (Ex. WKM-40.) By March 1999, 
Metacomm was originating connections through more than twenty DS3s, and US LEC was billing 
BellSouth over $9 million per month for Metacomm's traffic. ~ US LEC's response to 
Interrogatory No. 25 ofBellSouth's Fourth Set of Data Requests.) 

Mr. Ganatra exhorted his employees to ensure that the Metacomm "netwolk'' created as much 
revenue for US LEC as possible. For example, in May 1998, when Mr.' Ganatra discovered that 
Metacomm traffic appeared to be decreasing, he sent an e-mail memorandum to his senior managers 
noting the decrease, and stated: "Folks something is not right and this is serious stuffi 1111 
Remember that our lifeline is in the billings to BellSouth .... please assure me that whatever is 
wrong will be fixed on a retroactive basis! (WKM-25.) (emphasis in original). In June 1998, when 
Wilbur Williams reported to Ganatra that the Metacomm routers were performing "poorly'' - that 
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is, they were not "pumping minutes" to US LEC at full capacity- and that he had toid Metacomm 
to get the routers turned up "immediately," Ganatra responded: "Keep the 'pressure' on! We need 
the minutesl"1 (WKM-26.) (emphasis in original). 

In January 1998, US LEC began providing the money needed. by Metacomm to keep its 
network up and generating the empty.minutes for which US LEC billed BellSouth. On January 19, 
1998, US LEC provided Metacomm with a $500,000 ·unsecured "advance" on reciprocal 
compensation commissions payable to Metacomm. The following month, it provided an additional 
$700,000 unsecured advance. US LEC placed orie condition on its cash advances - that ''Metacomm 
grows rapidly to 36 DS3s." (WKM-42, at 2.) Indeed, US LEC made its initial advance contingent 
upon Metacomm converting its forecast for 36 DS3s into a firm sales order by the end of January 
1998.2 (Ex. WKM-79; Fmn Dep. Ex. 24; Vail Dep. 148-51.) These were, of course, the 36 DS3s 
Metacomm planned to connect to routers at its POP sites. 

US LEC has.continued to make monthly advances to Metacomm. Each month, Metacomm 
sends US LEC a memorandum setting forth its network expenses, and US LEC responds with a 
check for about $1 million so that Metacomm can continue leaving connections nailed up to US LEC 
telephone numbers. {fr. Vol. 1, p. 110; US LEC's responses to Interrogatory No. 5 ofBellSouth's 
Second Set of Data Requests and lnterrogatmyNo. 26 ofBellSouth's Fourth Set of Data Requests.) 

US LEC's ongoing support ofMetacomm has not been limited to money. US LEC provided 
Metacomm with·human capital as well. For example, when Metacomm expressed concern about not 
having sufficient "bodies" to accomplish.their mutual goal of installing 36 DS3s by the·summer of 
1998, US LEC responded by offering to provide technical and administrative personnel and to assign 
an employee to assist Metacomm full-time. (fr. Vol. I, p. 110; Exs. WKM-49, 50, 51, 52, 53.) 
Similarly, when Metacomm's Tom FlllD wrote. to Wilbur Williams ofUS LEC: ''Please assure me that 
US LEC's current intentions (to "reward us handsomely, etc.") haven't changed and iemain 
consistent with our numerous discussions ... " (Finn Dep. Ex. 38), US LEC responded: 

I know of no reason why anyone there should feel the least bit different about 
US IEC's intentions and satisfaction with the way things are going. As I have stated 
numerous times, you guys are a critical block in our company and you must be 

1 US LEC claims that Mr. Ganatra's numerous e-mails which state clearly his dOIIW1ds that 
the plan generate as much money for 1JS LEC as possible merely reflect his "excitement" about 
helping Metacomm provide a valuable service to end-user customers. The Commission observes that 
none of Mr. Ganatra's e-mails expressing this "excitement" mention or even refer indirectly to 
Metacomm serving customers. (fr. Vol. I, pp. 136-137; Vol. 4, pp. 65-71.) 

1 On June 30, 1998, in connection·with Richard Aab's purchase ofa controlling interest in 
Metacomm. and' aflef Mr. Aab paid more than $3 million to Metii.comm's existing creditors, 
Metacomm and US LEC entered into a Security Agreement with respect to these advances. 
(US LEC Cross-Exam Ex. 2.) At that point, as a result of Mr. Aab's ownership and control of both 
companies, Metacomm and US LEC became "affiliated companies" for Securities and Exchange 
Commission reporting purposes, and US LEC had an obligation to enter into the security agreement 
with its sister company. 
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successful, and we will make sure you are .... Again, we must have you being 
successful, and nothing about that bas changed. 

(FinnDep. Ex. 41.) 

With its support, US LEC bought" control over Metacornm. US LEC even made hiring 
decisioils for Metacomm. In the spring of 1998, Mr. Finn asked Mr. Ganatra, ''May I have your 
approval to hire/contract (@SK per month to get started) both Dave Sinnott and Jason Brown?" 
Ganatra directed: ''The answer is NO g\!m§ time and it will have to wait until 6/18/98." (Tr. Vol. 1, 
p. 138; Ex. WKM-52; US LEC Ex. 18.) 

US LEC did not purchase Metacomm directly. Instead, in June 1998, RTA Associates (RTA) 
bought 69% ofMetacomm by buying out Mr. McNeill and the two silent partners for $1 million each. 
Mr. Aab also paid Lany Densmore, Michael Fox, and Aody Carwile over $90,000 for their interests 
in Metacomm, and paid over $3 million ofMetacomm's outstanding debts. (Tr. Vol. 1, p. 97; WKM-
23.) Mr. Aab insisted as a condition of his buyout that the former Metacomm partners enter into side 
agreements with·Metacomm. The side agreements contained, among other things: a release by the 
individuals ofMetacomm, RTA, and US LEC from all liabilities of any kind (11); a release of the 
individual by Metacomm only (1! 2); a promise by the individuals not to participate in any way in a suit 
or other proceeding in a position adverse to Metacomm, RTA, or US LEC (~ l); a confidentislity 
clause which each individual acknowledged would be breached if he "discusses any contract to which 
Metacomm, RTA. or US I.EC or any of their affiliates or subsidiaries is a party, or discusses the 
business ofMetacomm, RTA or US LEC ... with any persons," unless Metacomm provided written 
authori7'llion (' 9); and a recital that Metacomm, RTA, and US LEC were each intended beneficiaries 
of and could each enforce the agreement c, 13). (See, e.g., FIDDDep. Ex. 70.) 

EVIDENCE lN SUPPORT OF FINDING OF FACT NO. 7 

US LEC was concerned that BellSouth would object to paying reciprocal compensation for 
the empty connections nailed up by Metac6mm and MCNC to generate reciprocal compensation. 
In a February 27, 1998 memorandum to Tansukh Ganatra, Wdbur Wtlliams wrote: "The key question 
is whether or not [M:etacomm's network] would stand up to scrutiny if BellSouth cried foul for any 
type of router-to-router configuration and would we be taking an unnecessary risk?" (WKM-41.) 
In an .effort to shield Metacomm's network from unwanted scrutiny, US LEC demanded that 
Metacomm find a way to originate "real originating traffic'' on its network. In response to US LEC's 
demand. Metacomm began for the first time to investigate allowing customers to access its network. 
In a March 13, 1998 memorandum to his Metacomm partners, Tom Finn wrote: 

In direct support of US LEC's demand (and to again differentiate Metacomm from 
MCNC), Capital Holdings introduced and negotiated with several other firms to 
establish 1) a bankable business plan which would survive scrutiny; 2) develop real 
originating .traffic for the network. In addition of this effort meeting US LEC's 
demand, it also provides Metacomm a hedge against any unforeseen actions yet-to-be 
taken by BellSouth, the PUC, MCNC, et al. 

(Ex. WKM-42, at 2.) (emphasis in original). 
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Thereafter, on March 20, 1998, Metacomm entered into a written agreement with 
Leamingstation.com to allow Leamingstation to host its educational applications on Metacomm's 
network. .(Finn Dep. Ex. 33.) Metacomm agreed to pay Leamingstation to bring customers onto 
Metacomm's network. by promising to pay Leamin~tion more than $50,000 for each DS3., 
connected to the network in order to allow access to L~gstation's applications. (lg,_ ,i 1.) The 
record evidence is that only ~ custonier •ever used the Metacomm network to access 
Learningstation's applications. 

US LEC allowed Metaconim \o sigll'up only those cust9iners located in BellSouth's service 
territory. US,LEC apparently recognized that originating Metacomm traffic through the switch of 
a smaller ILEC could cause the ILEC serious financial harm. When•Metacomm inquired a~out a 
potential customer. served by Concord 'Telephone Company, with whom US LEC has R:D 
intercotu1ection agreement, US LEC instructed: "Back away from Concord for the moment. ADS3. 
would break their bank." (Ex. WKM-80; see also Finn Dep. Ex. 54.) 

All of the Meta.comm partners did not agree with the need to_ add customers to Metacomm's 
network. Wtlbur Williams reported to Mr. Ganatra: "Steve McNeill is.only interested in setting up 
router-to-router configurations (MetacolTirn) lind the rest of those guys are trying to build a business 
that would be sustainable even if reciprocal compensation went away .... Their internal struggles seem 
to continue, which is the business building idea versus the greedy pigs who only want to create dollars 
(Steve)." (Ex. WKM-56.) Moreover, in a late-1997 memorandum to Metacomm investors Terry 
Phillips and Phil Miller, Metacomm's Tom Finn addressed their '-'disappointment and frustration" 
regarding the MCNC and Metacomm business plan. (Finn Dep. Ex. 13.) He said he "share[d] IIIRllY 
of the same 'strange feelings' concerning the ethics of this business" as they did, but continued tO 
justify the plan as an acceptable "arbitrage" of BellSouth. He stated that "US LEC writes huge 
checks to BellSouth on the first of each month for traffic generated by US LEC that terminates on 
BellSouth switches." Thus, he told his investors that BellSouth should reciprocate by paying US 
LEC for Metacomm traffic. He said if BellSouth was required to pay, "everyone" would win: 
"BellSouth gets long distance approval and the CLECs get what they were already promised. All that 
Metacomm does is share in ~e revenues it creates for US LEC -that's it." (IgJ 

In response to its partners' internal debate concerning whether to allow custotiiers to access. 
its network, Metacomm proposed selling its network to US LEC. In ao April 29, 1998 letter to 
Messrs. Ganatra and Aab setting forth his proposal, Mr. Finn wrote: 

[W]e undersl!Uld the value of 18 nailed-up DS3s switched through US LEC facilities 
over the next year. We know of US LEC's ability to take advantage of "ride" ·a 
similar third party Interconnect Agreement ,through July of 1999. We appreciate that 
US LEC has greatly and recently benefited from the revenue and earnings that we 
have mutually generated. We recognize that US LEC will accrue additional benefits 
through an acquisition ofMetacomm. We feel compelled·to remind you that we have 
done everything you have asked ofus (and more) and have clearly operated with 
nothing but US LEC's best interest in mind'. 

"' .• * 
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It would be our intention to work closely with you to ensure the surviving entity 
would be integrated into US LEC's business plan, or into a separate plan with the 
goal of.a data services arm which could achieve a significant valuation of its own. 
This entity has been described to you before. We feel we could build-a valuable 
company which supports the education goals.ofLeamingstation.com and exploit the 
emerging "net PC" concept through'BusinessStation cgm. These entities each have 
growth plans which extend past the November time frame (when the interconnection 
agreement expired) and are more suited to meeting the goals of the surviving entity 
without the encum~rance of not matching the goals of the current ·Metacomm owners. 

(Finn Dep. Ex. 37.) (emphasis in original). In a subsequent letter, Mr. Finn stated that his 
proposal to sell Metacomm to US LEC "should accomplish three objectives:" 

I. To replace the current ownership ofMetacomm with a team that has a longer-term 
view of the business opportunity, is wilting to share the risks, and would re-engineer 
the current network to support end-user traffic: Metacomm's current members want 
"out",-its investors have losrconfidence. US LEC's agenda and that ofMetacomm's 
seems to have diverged, causing a strain on continued relations that do not serve 
anyone's interest. 

2. During this period ofunce{tainty, the "new team" will ... enable the network_re
engineering effort .... 

3. Leamingstation.com needs to be funded so that it could reasonably expand its 
sales, marketing and implementation force to create the demand which supports the 
network re-engineering effort ... 

(Ex. WKM-48.) 

In response tO Mr. Finn's inqtµry about a buyout, Mr. Ganatra gathered and sent to Mr. Aab 
the ''raw data" Mr. Ganatra believed US LEC needed to make a decision about acquiring Metacomm. 
(Ex WKM-47.) The ''raw data" consisted solely of a spreadsheet setting forth the money US LEC 
stood to earn based on 15 Metacomm DS3s generating traffic at a rate of98% of capacity. 

In response to US LEC's demand, 'Metacomm began soliciting end-user customers for its 
network in March of 1998. According to Andy McIntosh's sworn testimony, "[t]he first customers 
were placed on the network in May of 1998."1 (Tr. Vol. 7, p. 149.) 

1 Mr. Carwile testified at his deposition that at the time he stopped working for Metacomm 
in June 1998, there were no customers accessing the Metacomm network. In addition, dates 
Mr. McIntosh represented in Exlnl>it 3 to his testimony that Metacomm first signed up customers and 
the date those customers were in fact given access to the Metacomm network differ significantly. For 
example, Mr. McIntosh's Exhibit AM-3 shows some of the Mecklenburg Area Catholic Schools as 
coming onto the Metacomm network in March 1998. Mr. Crovi, the technology director for the 
Catholic Schools testified, however, that the schools did not even decide tc., use Metacomm's network 

(continued ... ) 
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Metacomm offered potential customers free Internet access via its ''test network" if the 
customer agreed to allow Metacomm to install at least four PRis (92 circuits) and a router on the 
customer's premises. (Tr. Vol. 1, p. 101.) Metacoinm made its offers for.free access on·a "talce it 
or leave it basis," such that the customer was· faced with accepting far more capacity than it needed 
or refusing Metacomm's free offer. · Mr. Self from the Shelby City Schools testified at the hearing, 
for example, that the sole reason tli8t ti~ accepted Metacornm's offer Was because it was free, and 
that he understood the offer.for four PRls per scliOol t!] be a titke it or leave it offer. (Tr. Vol. 7, 
pp. 37-41.) Mr. Boykin from Meineke Muffler testified that his understanding and reason for 
acceptingMetacomm's offer was the same,' (fr. Vol. 5, pp. 91-92.) 

In addition, in order to induce customers to sign QD for free access to its network, Metacomm 
implied to potential" customers that BellSouth had knowingly "joined forces" with Metacomm-to 
provide this free service. (fr: Vol. 5, p .. 94; Ex. WKM:34.) Metacomm promised that free access 
to its "test network'' would continuethrougli at least June 15, 1999, the date the BellSouth0US LEC 
1998 Agreement was set to expire. (fr. Vol. 1, p. 101.) Since adopting the 1999 Agreement this 
past sunnner, Metacomm has continued to allow virtually all Ofits customers to access the network 
at no cost. (fr. Vol. 7, pp. 222-224,) Metacomm paid sales agents.more than $400,000 ($25,000 
per Customer) to persuade customers to sign up-for this free access to Metacomm's network 
(fr. Vol. 7, pp. 224-226; McIntosh Cross-Exam Ex. 4; Metacomm's response to·Inten:ogatory No. 
3 ofBellSouth's Second Set of Data Requests.) · 

In order to provide end-user customers access to its-network, Metacomm placed a router on 
the custome~•s property. It connected the router 'to clusters of primary rate ISDN lines (PRis) or, 
in some cases, to aDS3, which Metacomm leased from BellSouth and had installed at its customer's 
premi~es. Tlie ISDN lines Metacomm placed at CUStomer locations connected Metacomm~~ router 
on the customers premise to the'BellSouth central office Serving the customer. Mete.comm 
programmed the routers to dial US LEC telephone numbers so that the connections were transported 
through BellSouth's switch to US LEC's switch in the,same city; and then from US LEC's switch 
over dedicated facilities to another Metacomm router, usually iri Raleigh. (fr. Vol. 1, p. 102.) It 
costs Metacomm $685,000 a year to serve each customer. (fr. Vol. 7, pp. 233-234.) 

As with all of the connection~rit estatilished, Metacomm programmed its routers located at 
customer premises to nail up all available circuits and to recycle each connection once every 24 hours 
so that US LEC could create a billing record. Metacomm's customers could not use these 
connections for any purpose other than 'to access the Metacomm network Accordingly, 
Metacomm'S CEO, Andy McIntosh, testified that Metacomm's customers "would describe it as a 
dedicated service." (fr. Vol. 7, p. 167; ~ also Tr. Vol. 7, p. 163, quoting McIntosh Dep. p. 40.) 

( ... continued) 
until April 1, 1998, and that no facilities were installed until the Summer ofl998, after the end of the 
school year. (fr. Vol. 7, pp. 57, 66-67.) He also testified that the schools did not begin to use the 
network to its full poteotiitl until January of 1999. (fr. Vol. 7, pp. 67-68.) 

Mr. Self from the Shelby School District testified that the Shelby Schools did not access the 
Metacomm network until Christmas of 1998, and that all schools in his district were not connected 
to the network until February of 1999. This is in stark contrast to Mr. McIntosh's exhibit showing 
the Shelby Schools as coming on line in August of 1998. 
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Metacomm's former CEO, Tom Finn, testified similarly that "Metacomm's customers enjoy 
dedicated access." (Finn Dep. 37.) According to Metacomm, its network did not become "stable" 
untilDecember 1998. (Tr. Vol. 7, p. 121.) 

Metacomm claims to have 35 end-user customers _for its "dedicated service."1 (fr. Vol 71 

p. 210.) Its customer base has not increased since September 1998. (Tr. Vol. 7, pp. 214-215.) There 
is evi_dence in the record regarding Only seven of.these customers: Charlie Horse Farm; Meineke 
Discount Muffler, Inc.; Alexander Children's Center, EDS; Aerial Images; Mecklenburg Area 
Catholic Schools; and the Shelby City· Schools.- The evidence shows the following with respect to 
each of these customers: 

Charlie Horse Fann. This Metacomm customer is in the business of boarding horses. 
Meta.comm installed a router and four PRls at the horse barn so that it could establish 92 connections 
at one time, and originated conn~ons from the horse barn to a terminating router for approximately 
one year. The owner of the horse barn testified that he never accessed or attempted to access 
Metacomm's network. He further testified that Dave Sinnott from Metacomm knew th_at he was not 
usingMetacomm'snetwork.' (Tr. Vol 1,pp. 104-106;PharrDep. 15-17.) 

Meineke. Meineke's director of MIS, Max Boykin, testified at the hearing that he allowed 
Metacomm to install a router and a DS3 at Meineke's location solely because it was free. Mr. Boykin 
testified that Meineke's sole use of the network consisted of connecting two personal computers to 
Metacomm's router and using them to access the Internet during working hours for only a couple of 
months. He said that in October 1998, when Meineke entered into an arrangement for another 
company to provide all ofMeineke's approximately 80 employees with Internet access using only a 
fraction of the .capacity installed free of charge by Metacomm, he disconnected the link between 
Meineke's computers and the Mt,tacomm router', and Meineke did not use the network for any 
purpose thereafter. Mr. Boykin told Metacomm's sales agent at the time he accepted the equipment 
that he may·not use the Metacomm network, and later told the sales agent that he was in fact not 
using it. 3 (Tr. Vol 5, pp. 105 and 107.) 

Shelby City Schools. Metacomm presented the testimony of Mitchell Self from the Shelby 
City Schools. Mr. Self testified that the Shelby schools signed on to become a Metacomm customer 

1 Metacomm counts each school in the Mecklenburg Area Catholic Schools and Shelby City 
School District as a separate customer, even though the school system is in reality the only customer. 
~en each school system is counted as a single customer, Metacomm has about 2S custo111ers. 

2 US LEC suggested that the'owner of the horse barn ordered facilities to establish an ISP, 
but the horse barn owner's own testimony contradicts US LEC's claim. The horse barn owner, 
Mr. Pharr, who is also employed by Metacomm's principal sales·agent Computer Network Power, 
testified that he would not have accepted the facilities if there was any cost to him. and that he "just 
don't care to play with computers" when he gets home from his job as a computer consultant. 
(Pharr Dep. 16, 21.) · ' 

3 Metacomm likewis~ knew that its customer UNCC was not using its network ~.Sinnott 
Dep. Ex. 27.) 
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in the fall of 1998. The schools did not begin accessing the Metaconun network until Christmas of 
1998, and all schools were not connected until February of 1999. The Shelby schools do not use the 
Metacomm network to access Learningstation's·applications. Mr. Self testified that the sole reason 
he chose Metacomm over a competing proposal frrim BellSouth was that Metaconim.was offering 
access to its network free of charge. He did not have any choice·with respect to the amount.of 
capacity to accept from Metacomm. Mr. Self also testified that actual use of the Metaconun network 
was confined to school hours. (fr. Vol. 7, .pp. 9-49.) 

' 
Mecklenburg Area Catholic Schools (MACS). Michael Crovi from MACS testified that bis 

schools have been usirig. the MetaCOmm network at full capacity to access the Internet and 
~gstation since January of 1999. MACS is the sole customer using the Metacomm network 
to access Leamingstation's applications. Metacomm provides MACs with four PRis at each school 
location. Mr. Crovi testified that if MACS has to pay for Metacomm's service, it will cut back to 
orie-half of a PRI at its high school and middle schoo~ and to one-quarter of a PRI at each of its 
elementary schools, and that this reduced bandwidth would meet the schools' needs. (fr. Vol. 7, 
pp. 75-86.) 

Alexander Children's Center Aerial Images and EDS. All three of these customers testified 
that they accepted Metacomm's equipment because it was free. All three further testified that they 
do not use all of the capacity provided by Metacomm, nor do they access the network 24 hours a day. 
For example;Catherine Brooks from Alexander Children's Center, a group home and learning center 
for troubled·youtlis, testified that the Center did not give its students access to the Metacomm 
network. It used the network Only to give its approximately 40-50 adminis-µ-Rtive employees access 
_to the Internet. These employees used the network mostly during business hours. Mr. Anderson for 
EDS testified that l_lis company uses the Metacrimm network to transfer information between its two 
fitcilities. He testified that ifhe had to pay for access to Metacomm' s network, he would reduce his 
capacity from its current level of two DS3s to one DS3. (Anderson Dep. 7°8.) 

EVIDENCE IN SUPPORT OF FINDING OF FACT NO. 8 

The record conclusively shows that US LEC attempted to ·avoid revealing its reciprocal 
compensation imbalance plan to BellSouth. (See, e.g., Tr. Vol. 9, pp. 6-7.) The record is replete 
with evidence ofUS LEC and iis associates' preference that BellSouth riot discover the truth behind 
the Metacomm network. For example: 

• At the outset, US LEC directed the Metacomm ptincipals/MCNC consultants to conceal from 
BellSouth the true use ofBellSouth's facilities. US LEC executive Mike Simmons instructed: 

Be careful we do not spilt·aU,the beans here. You Shoul4 approach 
this as ifMCNC will dial into our [US LEC's] facilities, but will not 
be online all of the time. In other words they may have all trunks 
connected to us [US LEC]•at the same time, but riot all of the time. 
MCNC will be telling BELLSOUTH that they will be dialing "others" 
not just us. 

(fr. Vol. 1, p. 134; see also Ex. WKM-81.) (emphasis added). 
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After MCNC's initial tum-up of massive numbers of empty circuits in Raleigh created 
problems in BellSOuth's end offices and BellSouth asked who the connections were being 
established with, Andy Carwile told BellSouth network personnel that they were "mostly 
going through a CLEC" and udid not provide the CLEC name." All connections were, in 
fact, being directed to US LEC. (Tr. Vol. 9, pp. 8-9; Grefrath Cross-Exam Ex. 1.) 

When BBS representatives asked Metacomm about their applications in an effort to better 
serve their customer, Metaconim refuSed to disclose its plans, citing confidentiality concerns. 
They remained steadfast in this position even when BBS offered to enter into confidentiality 
agreements, as it commonly does with its customers. (Tr. Vol. 5, pp. 10-12, 26-27.) 

US LEC had Metacomm and MCNC each confirm in a "side letter," rather than as part of 
their reciprocal compensation commission agreements with_ US LEC, that the traffic generated 
on their networks was local and not subject to the ISP dispute between BellSouth and 
US LEC, so that in the event US LEC had to prove the Metacomm and MCNC traffic was 
not subject to its separate dispute with BellSouth concerning ISP traffic, US LEC would "not 
need to show the [reciprocal compensation sharing] contract." (Tr. Vol. 9,, pp. 15-19; 
Grefrath Cross-Exam Ex. 3.) 

When MCNC, after learning the truth about what its consultants intended to accomplish in. 
conjunction with US LEC, told US LEC that it planned to tell BellSouth', North Carolina 
presiden~ Billie Ray, of its contractnal arrangement with US LEC, and that it had been duped 
by its former consultants and US LEC into establishing its reciprocal compensation network, 
US LEC threatened to sue MCNC for breach of the nondisclosure provision in the 
commission agreement. Dr. Hart responded with his "solemn oath ... that [MCNC's] 
discussions with BellSouth would· not mention US LEC in any fashion whatsoever."1 

(Tr. Vol. 1, p. 135; Ex. WKM-82; see also Williams Dep. Ex. 317) 

US LEC insisted that its name not be connected in any way with the Metacomm or MCNC 
reciprocal compensation networks. US LEC's name is not listed with all ofMetacomm's 
other vendors in Metacomm's contract offering "free service," even though there would have 
been no offers of free servi~e but for US LEC. US LEC likewise instructed that it not be 
mentioned in connection with MCNC's "Education Initiative," even though it would have 

'Dr. Hart apparently kept his oath. Alan Blatecky accompanied Dr. Hart to Hart's one meeting 
with Mr. Ray. Blatecky testified that they discussed in general MCNC's termination liabilities to 
BellSouth as a result of canceling the contr~cts pursuant to which MCNC was purchasing facilities 
from BellSouth and that Mr. Ray referred MCNC to a BBS manager. Mr. Blatecky testified that the 
discussion with Mr. Ray. did not include any mention of MCNC's reciprocal compensation 
commission arrangement with US LEC. Mr. Ray was deposed in this matter and his recollection was 
the same. BellSouth stated in response to data requests that it first learned of US LEC's reciprocal 
compensation sharing agreement with MCNC in July 1998. ~ BellSouth's response to 

"Interrogatory Nos. 18 and 19 ofUS LEC's 2m1 Set ofData Requests.) BellSouth did not confirm the 
existence of US LE C's identical agreement with Metacomm until it was able to conduct discovery 
in t~s procee~ing. 
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provided one-half of the telecommunications facilities if the initiative was to become a reality 
and receive free publicity for its participation in a seemingly worthwhile endeavor. 

US LEC demanded that Metacomm take US LEC's name out of a memoraodum which 
M~tacomm planned to send to a potential customer: (Finn Dep. Exs. 67, 68.) 

Metacomm told BellSouth that it 'had competing proposals from US LEC to provide 
originating facilities in order to obtain better pricing from BellSouth. It later admitted.that 
this was not true. (Tr. Vat 5, p. 23; Metacomm's response to Interrogatory No. 25 of 
BellSouth's Second Set of Data Requests.) 

Mr. Aab required that Metacomm's partners agree not to disclose anything about 
Metacomm's or US LEC's businesses or the two parties' contracts as a condition of Mr. 
Aab's acquisition ofMetacomm. 

When BellSouth refused for lllany months to pay US LEC'S invoices for reciprocal 
compensation for Metacomm and MCNC traffic pursuaot to its mistaken belief that the billed 
minutes were attributable to ISP traffic, US LEC did nothing to correct BellSouth's 
mispetception. US LEC was apparently willing to wait for ao expected favorable decision in 
the ISP dispute and then take·BellSouth's money, paid under the mistakeo belief that it was 
for ISP traffic. 

US I.EC and Metacomm were successful in not revealing their ieciprocal compensation plan 
to BellSouth for many months. Indeed, BellSouth was constrained to make the substantive 
allegations in its Complaint upon information and beliet: 

BellSouth first became suspicious about the use to which_ Metacomm was putting the circuits 
it was ordering from BellSouth following a blockage ofBellSouth's interoffice trunks between its 
Greensboro Eugene Street end office switch aod the Greensboro local tandem switch in early-1998. 
BellSouth discovered that the blockage was caused by a translation error which was directing 
hundreds of circuits opened by Metacomm to a toll trunk group. In investigating the blockage 
problem, BellSouth observed thilt Metaconim's circuits maintained .their connections through all of 
the night and into the next day. BeliSouth then "force released" the trunks that Metacomm was using 
and that were blocking the entire trunk group. The released lines stayed idle for about five minutes 
and then reconnected all at one time. (Tr. Vol. I, pp. 75-76.) 

As a result of this extraordinary event, BellSouth sought to detennine whether traffic was 
actually being carried over the nailed up connections or if a problem condition existed that would 
preclude the trunks being used by other end~user customers. BellSouth performed tests on a sample 
ofMetacomm circuits and discovered that-although most of those circuits were connected for over 
20 hours per day, no telecommunications we,re flowing over those trunks. (Tr. Vol. 1, p. 76.) . 

BellSouth conducted an extensive internal investigation to attempt to determine why 
Metacomm was keeping lines open continuously with no information flowing over those lines. At 
about the same time BellSouth concluded its investigation in late-June/early-July 1998, BellSouth 
obtained a copy of the reciprocal compensation commission agreement between US LEC aod MCNC. 
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The existence of this agreement together with information gathered by BellSouth that Metacomm 
would not disclose its use of the BellSouth lines, caused BellSouth to suspect that US LEC had a 
similar reciprocal compensation commission arrangement with Metacomm. BellSouth wrote to 
US LEC, cited the results ofits investigation, and stated its position that it did not believe reciprocal 
compensation was due for continuously open, empty circuits. The parties met on July 31, 1998, but 
did not reach a resolution. Consequently, BellSouth filed its Complaint aud Request for a Declaratory 
Ruling initiating this proceeding. (Tr; Vol. 1, pp. 76-77.) 

EVIDENCE IN SUPPORT OF FINDING OF FACT NO. 9 

BBS and BellSouth Telecommunications, Inc. are separate corporate entities, but both are 
subsidiaries ofBellSouth Coiporation. BBS sells and implements installation of telecommunications 
facilities and services to business customers. BBS employees have an obligation to keep information 
pertaining to its customers confidential, and not share the information with other entities within 
BellSouth. (Tr. Vol S, p. 10.) BBS has no responsibility for regulatory issues or interconnection 
agreements with CLPs. (Tr. Vol. 5, p. 12.) 

Metacomm, as a customer of BBS, never told BBS that it planned to nail up connections to 
US LEC regardless of whether any traffic was actually flowing over those connections. (Tr; Vol. S, 
p. 14.) 

Metacomm's secrecy with BBS regarding its applications audits network was unusual. Some 
BBSrepresentativesspeculatedastowhatMetacommmightbedoing. (Tr. Vol 5, p.14.) One BBS 
employee speculated that Metacomm traffic "might" be terminating at a CLP to permit the CLP to 
bill BellSouth for reciprocal compensation, but that employee believed that BellSouth had gone on 
record talcing the position that it would not pay reciprocal compensation for traffic terminating to an 
Internet service provider and therefore dismissed the idea. The employee also could not understand 
howMetacomm would benefit from payments to a CLP. (Tr. Vol. 5, p. 16.) 

No one from BBS took action to bring suspicions regarding the configuration of the 
Metacomm network to the attention of someone within BellSouth's organization that might have led 
to an investigation. Early on, BBS employees did not see it as their jobs to upolice" Metacomm's 
activities. (Tr. Vol. 5, p. 17.) 

In ·early 1998, some employees of BBS apparently had some understanding of the general 
concept of reciprocal compensation and possibly the potential for calls being routed to a CLP 
generating high levels of reciprocal compensatioIL (Tr. Vol. 5, pp. 43-44.) Around January 8, 1998, 
a meeting took place between BBS personnel and Metacomm personnel. Notes from that meeting 
reflect that there were statements to the effect that the network would be a "closed environment" and 
that computers would "only call each other." (Tr. Vol 5, pp. 48-49.) Around January 18, 1998, 33 
people within either BBS or BellSouth Telecommunications, Inc. had notice of a conference call 
regarding implementation of Metacomm's equipment. Those persons had notice of what the 
equipment was, and that Metacomm was going to be connecting to CLPs. (Tr. Vol. 5, p. 80.) 
Around the early summer of 1998, BBS was told that Metacomm's connections were going to a CLP 
orto CLPs. (Tr. Vol. 5, pp. 51-52.) 
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By September 1998, BellSouth had filed a complaint against US I.EC with the Commission. 
BBS understood that Metacomm played a role .in the US LEC practices upon which the complaint 
was based. When BBS learned of the complaint, it asked for instructions as to how to deal with 
Metacprnni. It received instructions to continue treating Metacomm ,like any other customer. (Tr. 
Vol 5, p. 18.) 

EVIDENCE IN SUPPORT OF FINDING OF FACT NO. 10 

US LEC does not dispute the fact that it has billed BellSouth for every minute of every 
connection established between routers on 'the MCNC and Metacomm networks. It does not dispute 
the fact, due to the enormous billings ofMetacomm and·MCNC traffic, it had billed BellSouth 78 
times the amount of reciprocal compensation that BellSouth had.billed it through May 1999. At the 
time of the hearing in this case in August 1999, Metacomm had'stabiliud its network to the point that 
it W!lS able to generate more than 650 million minutes of essentially empty connections between its 
routers per month, resulting in monthly reciprocal compensation billing by US LEC to BellSouth of 
more than $8.5 million for Metacomm traffic alone. Metacomm traffic accounts for nine out of every 
10 minutes of use for which US LEC bills BellSouth reciprocal compensation. By the end of 1999, 
if monthly billings continue~ on the same level, US LEC's reciprocal compensation· billings for 
Metacomm traffic would be approximately $150 million. 

EVIDENCE IN SUPPORT OF FINDING OF FACT NO. 11 

The Metacomm network configuiiiti6n - rOuteJB nailing Up connections to other routers -
creates effectively dedicated circuits. The location of the "originating router'' at a customer's 
premises rather than at a Metacomm POP site·does not change the analysis. Metacomm programmed 
its routers at ctistomer locations to nail up every available .circuit on a virtually 24-hour basis, 
regardless of customer need or usage, thereby providing what Metacomni's CEO himself described 
as a "dedicated service." 

All parties agree that actual usage, if any, is irrelevant to the question of whether every minute 
of use generated by the Metacomm network is compensable. US LEC and Metacomm contend that 
reciprocal compensation is due for every minute that a router held a circuit opeii to another router. 
According to US LEC and MetaC:Omm expert witness, Ms. Wallman, the customer "is not a factor." 
(rr. Vol. 9, p. 113.) Her testimony is clear on this point: 

Q. So for purposes of}'our analysis bisically it doesn't matter whether 
Metacomm has custoiners or whether it doesn't have customers. And 
if they do have customers it doesn't matter whether they use the 
network or not? 

A. True. 

00 Consistent with its "customers are irrelevant" position, US LEC maintains, for,example, that 
reciprocal compensation is due foi" the millions· of minutes of use attnDutable to connections 
established by the Metacomm router at Charlie Horse Fann, even though the horse barn owner never 
U5ed the Metacornm network for any purpose. Consequently, according to US LEC, Metacomm's 
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failure to measure any actual customer usage does .!mt render othenvise compensable minutes of use 
noncompensable. 

Even if the Commission had concluded that there is some basis uJ)on which minutes of actual 
usage by Metacomm's end-user customers might be compensable, which it has not, there is no 
coinpetent, material, and substantial evidence in the record upon which to estimate actual customer 
minutes of use in a reasonably accurate way. First, there is direct record evidence that only six 
customers- MACS, Meineke, Shelby City Schools, EDS, Aerial Images, and Alexander Children's 
Center- used the network in any way. The evidence is that Metacomm customer Charlie Horse Farm 
never used the routers Metacornm placed at its facilities and that Meineke used it in a limited way for 
only a short period after the Metacomm router at its premises began ''pumping minutes" to US LEC. 
Other than these six customers, there is no specific basis in the record to conclude that any other 
Metacomm customer used the network at all. To reach such a conclusion would be purely 
speculative. Given the tenacity with which US LEC and Metacomm conducted discovery and 
advocated their. case, the Commission notes that US LEC and Metacomm did not present any 
evi~ence of actual usage by the 20 or so other Metacomm customers. 

For the six customers who appear to have used Metacomm's network, there is no competent, 
material, and substantial evidence upon which to estimate their usage. Metacomm supplied each of 
them, on a take-it-or-leave-it basis, with capacity which exceeded their needs. Thus, even if a 
customer estimated that it used the Metacomm network for 50% of a school day (as opposed to the 
24 hours a day that the routers on bis premises were connected to Metacomm's terminating routers), 
there is no way to know whether the customer's u_sage would have been supported by a fraction of 
the capacity installed by Metacomm. The fact that no customer said that it would pay for the capacity 
provided by Metacomm free of charge, and at least MACS and EDS testified that they would use far 
less capacity to, meet their needs if they had to pay for 'it - is strong evidence that actual usage 
(rrumber of circuits x minutes) would have been far less. Thus, there is no defensible way to estimate 
actual usage for those customers who did use the network. Any estimate of actual Metacomm 
customer minutes of use would be arbitrary. · 

CONCLUSIONS OF LAW 

Introduction 

This docket has presented many challenges to the Commission It is not simply the sheer 
volume of the filings and discovery, running into the thousands of pages, nor is it simply the amount 
of money involved, a conservative _estimate of which at this time is well over a hundred million 
dollars. It is ra\her the application of the facts -which in a broad sense are largely undisputed or 
undisputable - to the contract and the law. 

Both parties, forreasons of their own, have attn'buted a degree of clarity to the contracts that 
they do not possess, coming in the process to directly opposite conclusions. The eontiacts, it is true, 
are somewhat deceptive in their simplicity. They are in many ways "garden-variety," first-generation 
interconnection agreements that on their face appear unexceptionable. They are therefore not the sort 
of contracts one would find void on their face. For that reason, the Commission must necessarily 
examine the language of the contracts themselves. The ultimate difficulty which the Commission 
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must confront comes from the interpretation that US LEC seeks to put on the contracts. It is simply 
not credible to believe that a network such as that which US LEC and Motacomm constructed was 
within the parties' contemplation when they entered into the contracts. The contracts are ambiguous 
as here applied to the Metacomm network and require interpretation through extrinsic evidence, 
especiallY. as to the public interest. 

There were, of course, nwnerous issues that the parties argued fQrcefully and at great length. 
These included questions that outwardly appeared simple but, upon closer examination, were 
extremely complex - issues sue~·· as What is a "telephone call" and what constitutes 
''telecommunications." However, it is the Commission's view that, before even I'eaching such 
questions, we must examine whether, in light of what US LEC and Metacomm actually did in 
constructing their network, the interpretation that they wish to put on the contract is reasonable and 
in the public interest. Our answer is a resounding "no." Accordingly, the Commission will follow 
tho prudent principle followed by tho courts and we will only decide those questions that absolutely 
need to be decided to reach the appropriate result. Thus, we believe that it is sufficient that we have 
found, among other things, that the contract is such that its terms must be interpreted in light of the 
public interest and that the network is an effectively dedicated one. For these reasons, and the others 
set out below, we have found that US LEC is not entitled to reciprocal compensation. 

CONCLUSION NO. I 

The Commission should consider extriWlic evidence in lnt~rpreting the Interconnection 
Agreements. 

POSIDONS OF PARTIES 

BELLSOUTH: BellSouth believes that tho Interconnection Agreements are clear that 
reciprocal compensation is not.due for the traffic at issue, but noted that US LaC argued that they 
are just as clear that reciprocal compensation is due, regardless of whether any telecommunications 
traverse the nailed'up circuits or whether any customer ofMetacomm used them. BellSouth stated 
that, if the Commission concludes that the Interconnection Agreements are ambiguous on this issue, 
it may properly consider extrinsic evidence as to the meaning of the contracts. In BellSouth's view, 
this evidence demonstrates that tho parties did not intend for such traffic to be subject to the 
reciprocal compensation provisions of the Interconnection Agreements. 

US LEC: US LEC maintained that BellSouth has not established that there is any ambiguity 
in the definition of"local traffic" contained in the Interconnection Agreements that would pennit the 
Commis~on to look beyond tho plain language of those Agreements. Only if such ambiguity is found, 
and is not resolved through application of the statutory rules of construction, is extrinsic evidence 
admissible to explain tho intent of tho parties and resolve ambiguity, US LEC argued. 

METACOMM: Motacomm also argued that tho contractual tollllS in this case 
are unambiguous and that therefore, as a matter of law, the Commission cannot consider extrinsic 
evidence. The definition of local traffic is straightforward and apparent by reference to everyday 
experience and the Commission's Order in Docket No. p.ss, Sub 1027. Metacomm stated that 
BellSouth is attempting to interject now terms and qualifications on otherwise unambiguous language 
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rather than attempting to ascertain a correct interpretation of a term that is fairly susceptiDle to more 
than one meaning. If ambiguity is found, parol evidence is admissible to explain the intent of the 
parties and resolve the ambiguity. Metacomm stated that, assuming for the sake of argument that the 
Commission considers extrinsic evidence, the evidence supports finding that the traffic is local traffic. 

DISCUSSION 

BellSouth stated that, under Georgia law, which applies to the interpretation of these 
contracts, the meaning of ambiguous contract terms may be resolved by reference to the conduct of 
the parties that evidences such intent. Further, it is appropriate to consider industry usage or custom 
in detennining the meaning of a contract provision. BellSouth argued that US LEC knew when it 
first began operations that the traffic at issue in this case is not the type oftraflic for which the parties 
agreed to pay each other reciprocal compensation. BellSouth contended that, if the traffic was clearly 
compensable, US I.EC would not have done everything possible to conceal its scheme from 
BellSouth. BellSouth also stated that US LEC allowed BellSouth to labor for months under the 
misimpression that US LEC's reciprocal compensation invoices to BellSouth were attributable to ISP 
traffic when it could have told BellSouth and the Commission the truth and demanded payment 
immediately. Instead, US LEC insisted that Metacomm allow customers access to its network in 
order to provide a "hedge." US LEC demanded customers even though the Metacomm network 
supposedly provided compensable local calls without customers. 

BellSouth insisted that US LEC knew that BellSouth did not intend at the time it entered into 
the Interconnection Agreements to pay for minutes of use generated by "nailed up" empty 
connections originated and terminated by the same party. BellSouth stated that it has hundreds of 
Interconneclioo Agreements with language identical to that in the Interconnection Agreements upon 
which US LEC relied to make its argument, but no other CLP has argued that reciprocal 
compensation is due for the type of traffic at issue in this proceeding. 

US LEC stated that, assuming there is any ambiguity in the Interconnection Agreements, 
BellSouth's Access Services Tariff is persuasive evidence ofBellSouth's understanding of the tenns 
in the Interconnection Agreements. The tariff contains the words ''traffic," "call." and "end user'' and, 
US LEC argued, each of the definitions supports US LEC's reading of those terms. The tariff states 
that traffic simply "denotes a volume ofIC [interexchange carrier] access minutes of use or calls." 
(Emphasis supplied). BellSouth cited to no statement of intent by the parties in the contract, no 
industry practice, no industry definition, and no case that defines "local traffic" or "'traffic" according 
to anything other than minutes of use. 

Further, US LEC stated that the definition ofa "call" in the Access Services Tariff contains 
none of the limitations which BellSouth is seeking to impose. The tariff states that a call denotes a 
customer communications attempt in which the complete address code is provided to the serving dial 
tone office. It begins with an off-hook signal initiated by an interexchange canier or end user (calling 
party) and concludes with an on-hook signal after attempted or completed communication to an end 
user (called party) orto an interexchange canier terminal location. US LEC stated that BellSouth's 
definition is consistent with the industry definition, and that a "telephone calf' is generally understood 
in the industry as "any demand to set up a connection ... [t]he actions performed by a call 
originator ... [t]he operations required to establish, maintain, and release a coimection ... [t]o use a 
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connection between two stations." US LEC a£!Serted that Metacomm and MCNC meet these 
definitions. 

BellSouth defines the tenn "end user" in the Access Services Tariff as follows: "any individual, 
partnership, association, corporation, governmental agency,. or any other entity which (A) obtains 
a common line, uses -a pay telephone or obtains intrastate service arrangements in ·the 
operating territory of the Company or (B) subscnOes to intrastate service(s) provided ~y .an 
interexchange carrier or uses the services of the interexchange c~er when the interexchange carrier 
provides intrastate service(s) for its own iise." (Emphasis supplied). US,LEC ststed that Metacomm 
and MCNC obtained local services from BellSouth in its operating territory, and were plainly 
~ell South's subscribers and· end users. · 

In US LEC's view, BellSouth~s performance ofits contracts is also persuasive. BellSOuth has 
treated Metacomm and MCNC as end users,.customers, and subscribers. The offe"rings made by 
BellSouth to Metacomm and MCNC were standard switched local services offered through special 
assemblies and the sums hilled to Metacomm and MCNC were retail, not wholesale, prices. 

US LEC contended that if its claim for reciprocal compensation is denied, the Co!11111is.sion 
will be disregarding the "clear language" of the Interco!'llection Agreements b-een the parties, and 
will in esserice be rewriting.the contracts in Order to pro~de ,BellSouth with retroactiv~ protection_ 
against an unforeseen risk. As evidenced by the preceding discussion, however, .the terms of the 
contracts are by no means as clear as US LEC asserts. The evidence shows that when the 
Interconnection Agreement was originally negotiated by the parties ~d approved by the commission 
in 1997, US LEC-and BellSouth believed that the flow of reciprocal compensation between them 
would be roughly balanced, or possibly favorable to BellSouth. At that time, the idea of setting up 
a network of routers and high-volume lines, in order to generate ihe_greatest possible number of ~s 
and the largest possible claim for reciprocal compensation, had not Come to the mind of either party. 
The evidence at the hearing showed that the first discussions that ultimately led to the development 
of the Metacomm network took place in 1997. When US LEC and BellSouth negotiated the 
Interconnectio.n Agreement in 1996, the circumstances which have now developed were co~pletely 
unforeseen. This is not a case in whic~ the language of the parties' contract is clear and unan~biguous 
and leaves no room for interpretation. Rather, the terms of. the agreement, as applied to this 
unanticipated situation, are ambiguous and actually require i11:terpretation by the Commission. 

In summary, common sense dictates that extrinsic evidence should be considered in this 
proceeding.' BellSouth and US LEC/Metacomm argued that the Tnterconnection-Agreemeiits are 
clear on their faces, but each party claims that the Agreements support its positiori. Thus, there 
appears to-be ambiguity, and extrinsic evidence may lawfully be Considered. Further; consideration 
of extrinsic evidence is nqt only lawful, but is necessary in order to reach conclusions with regard io 
certain important issues in this procee9irig. Consideration of the intent of the various parties, and the 
parties' conduct that evidences such intent, .will be useful in reaching ~nclusions on these questions. 
Further, consideratio.n of industry usage or custom in determining.the meaning of particular contract 
provisions will be useful. 
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CONCLUSION NO. 2 

The public interest requires that the Interconnection Agreements be construed in such a way 
as to disallow the payment of reciprocal compensation for the networks at issue. 

POSmONS OF PARTIES 

BELLSOUTH: BellSouth argued that the Commission must consider public policy in 
rendering a decision in this matter. BellSouth believes that since-Metacomm and MCNC originated 
traffic for the purpose of generating reciprocal compensation, the Commission should find the traffic 
noncompensable for public policy reasons. 

US.LEC: US LEC stated that public policy may be considered in determining whether the 
minutes of use in this proceeding are compensable under the terms of the futerconnection 
Agreements. US LEC argued that in order to foster the growth of competition and innovation in 
North Carolina, public policy requires enforcement of the Interconnection Agreements according to 
their tenns, Further, US LEC believes that the public policy in North Carolina does not permit 
retroactive elintlnation -of valid reciprocal compensation obligations orice they have accrued. 
However, US LEC msintained that public policy should not be invoked in this·proceeding to relieve 
BellSouth fr9m its obligations to pay reciprocal compensation for minutes of use on the MCNC and 
Metacornm networks. 

METACOMM: Sarne as that of US LEC, 

DISCUSSION 

BellSouth msintained in its Brief that the General Assembly has charged the Commission with 
the responsibility to protect the public interest by supervising and controlling public utilities operating 
in North Carolina BellSouth pointed out that US LEC witness Wallman candidly acknowledged that 
the Commission's first and foremost responsibility is to protect the public interest and that the 
Commission could and should consider its public interest responsibility in determining the 
cornpensability of the traffic in question. BellSouth argued that undei" the public interest analysis of 
th~. record in this case, the Commission can make only one conclusion·and that is that US LEC is not 
due reciprocal compensation for Metacomm traffic. Further, BellSouth concluded in its Brief that 
Section 62-2 of the North Carolina General Statutes declares it to be the public policy of the State 
to "protect fair regulation of public utilities in the interest of the public," to "prevent unfair or 
destructive competitive practices," "to assure that facilities necessary to meet future growth can be 
financed by utilities operating in this State on terms which are reasonable and fair to both the 
customers and existing investors of such utilities," and to "encourage and proniote harmony between 
public utilities."' BellSouth pointed out that numerous provisions in Chapter 62 give the Commission 
authority to protect the public interest through its regulation of public utilities. BellSouth also.stated 
in its Brief that the Metacomm n~twork unnecessarily utilizes an enormous amount of capacity in 
BellSouth's switches which would be available for use by legitimate customers in actual need of the 
switching functions for which the switches were designed and •installed, and BellSouth network 
personnel could devote their time to serving legitimate customers rather than installing and 
maintaining facilities over which Metacomm generates meaningless traffic 24 hours a day. Finally, 
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BellSouth also stated in its Brief that since the filing ofits Complaint until the present, BellSouth bas 
consistently stressed the propriety and importance of a public interest analysis of the US 
LEC/Metacomm reciprocal compensation scheme while US LEC and Metacomm have attempted to 
persuade the Commission that c0nSideration of public policy is irrelevant and unnecessary, and that 
the Commission's analysis should begin and end with a determination of what the Interconnection 
Agreements mean. 

Be11South maintained in its Brief that the traffic in question violates public policy for the 
following reasons: .. 'I . . . . ' , 

(I) The traffic was originated for the sole purpose of generating reciprocal compensation; 
(2) Determining the traffic to be compensable would harm competition in the State; 
(3) Other regulatory bodies and courts have ruled that analogous schemes violate public 

_policy;and · 
( 4) The Commission should pierce tlie corporate veil between US LEC and Metacomm. 

BellSouth argued in its Proposed Order that Metacomm and MCNC originated the traffic at 
issue for the purpose of generating reciprocal compensation. BellSouth -maintained that the 
Commission should conclude that traffic generated for the purpose of generating reciprocal 
compensation is not subject to the payment of reciprocal compensation. 

Further, BellSouth stated in its Brief that local telephone competition in this State would be 
harmed severely by granting US LEC, or any other provider that is interested in perfonning the same 
scam, what amounts to a license to print money. Additionally, BellSouth argued in its Proposed 
Order that if the Commission adopts the interpretation of"local traffic" recommended by US LEC 
and concludes that reciprocal compensation is due for the minutes of use at issue here, the 
Commission's decision would seriously damage the development oflocal telephone competition in 
North Carolina BellSouth argued that such a decision would be contrary to public policy and would 
be a disincentive for carriers to compete for and serve genuine customers. 

BellSouth also stated in its Proposed Order that finding the traffic noncompensable is sound 
public policy and consistent with rulings of other regulatory bodies and courts. BellSouth argued in 
its Brief that the Federal Communications Commission (FCC) addressed in rulemaking proceedings 
a similar get-rich-scheme. BellSouth stated that the FCC ruled that calls placed for the purpose of 
generating compensation are noncompensable. 

Fmally, BellSouth maintained that Metacomm did not operate independently from US LEC, 
but rather, as US LEC's agent in carrying out its reciprocal compensation plan and that the 
connections established by Metacomm were the equivalent of US LEC keeping lines open to itsel£ 
BellSouth argued that allowing the payment of reciprocal compensation for such connections would 
be contrary to the public interest. BellSouth stated in its Brief that the case hreaks down to a Richard 
Aab-owned company (Metacomm) calling numbers furnished by another Richard Aab-owned 
company (US I.EC) in order to create revenue for two companies he Owns and controls. BellSouth 
concluded that in its role of protecting the public interest from destructive competitive practices, the 
Commission should pierce the corporate veil and conclude that no reciprocal compensation·is due. 
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US LEC and Metacomm stated in their Joint Proposed Order that the law is clear that the 
hl>erty to contract carries with it the right to exercise poor judgment in business transactions and that 
the Commission should not rescue BellSouth, on public policy grounds, from strategic decisions that 
later turn out to have unintended consequences. US LEC and Metacomm maintained that the 
evidence demonstrates that BellSouth's senior management was involved in, and aware of, the terms 
of the Interconnection Agreements with US LEC, as well as interconnection agreements with other 
CLPs. Further, US LEC and Metacomm stated that BellSouth failed to prove that Metacomm was 
.transmitting sham traffic for the.sole purpose of generating reciprocal compensation, that US LEC's 
agreement to share reciprocal compensation with.Metacomm was an unlawful kickback, and that 
Metacomm's traffic interfered with the public switched network. Therefore, US LEC end Metacomm 
argued, BellSouth failed to demonstrate a sufficient public policy justification to abrogate the terms 
of the Interconnection Agreements. Further, US LEC and Metacomm argued that there is nothing 
wrong with US LEC and Metacomm availing themselves of the opportunity that the excessive 
reciprocal compensation rate presented and that such a response should be expeCted from new 
entrants in a competitive marketplace. US LEC and Metacomm recommended that the Commission 
agree with witness Wallman that, in future cases, the Commis~on will be able to use objective criteria 
to protect the public interest from allegedly sham traffic. 

US LEC, in its Brief: outlined the following issues for the Commission to consider when 
evaluating public policy in this case: · 

(I) North Carolina and Federal telecommunications policies require the unyielding 
enforcement of the Interconnection Agreements to foster the paramount 
telecommunications' policies of local competition and innovation and BellSouth's 
hostility to competition and innovation motivates its strategy here; 

(2) Enforcing contracts as written is a paramount public policy that controls this case; 
(3) Retroactive modification of the Interconnection Agreements is beyond the 

Commission's authority; 
(4) Having fililed to prove its allegations of"sham traffic'' and "kickbacks", BellSouth has 

utterly failed to offer a public policy justification for rewriting or abrogating the 
Interconnection Agreements; 

(5) BellSouth created an attractive revenue opportunity by insisting that the 
Interconnection Agreements contain a reciprocal compensation rate substantially 
above cost; therefore, if the Commission wants to address the root cause of this 
proceeding and any concerns it might have about the amount of reciprocal 
compensation at issue, it must address one and only one issue: BellSouth's above-cost 
interconnection rates; and 

(6) BellSouth's arguments and the Commission's finding in the Fresh Look proceeding 
should apply here. 

US LEC asserted in its Brief that the Commission must give priority to the policies given 
priority by the General Assembly, which has emphasized the desirability of competitors to the JLECs 
and price and service competition in the marketplace. Likewise, US LEC pointed out that T A96 is 
intended to accelerate rapidly private sector deployment of advanced telecommunications and 
information technologies and services to all Americans, and to do so by opening all 
telecommunications markets to competition. 
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US LEC further stated in its Brief that the paramount public policy to be guarded and 
nurture~ by, the Commission requires the enforcement of the contracts exactly as BellSouth wrote 
them. Further, US LEC argued that if the Commission found that as a matter of public policy the . 
minutes of use are not compensable, it will do so after US LEC has perfonned all of the services 
necessary to be paid for the minutes ofuSe. US LEC maintained th3.t this would be a retroactive 
modification of the Interconnection Agreements that Would amount to a refund to BellSouth and 
would be anticorripetitive. US LEC stated in its Brief that the fundamental policy the Commission 
is bound to implement in this case iS the protection of the sanctity of contract. 

US LEC further argue<fin its Brietlh~i in Norih Carolina, the.law of contracts and the public 
policy doctrines encompassing that body of law are a bona fide public.policy of this State. US LEC 
maintained that there can be no doubt that BellSouth was competent to contract and that BellSouth 
failed to prove that US LEC did anything.but negotiate fairly and honorably. Further, US LEC 
argued that.for the marketplace to work, there must be certainty in the,tenns, whether wise or not, 
that govern the relationship between the contracting parties. US LEC stated thai ifBellSouth's senior 
executives who formulated BellSouth's policy with respect to interconnection with CLPs across its 
territory erred, it should not be a public policy goal of the Commission to protect the multi-billion 
dollar behemoth from its own greed. 

US LEC also maintained in. its Brief that if the Commission were to rewrite the 
Interconnection Agreements to relieve BellSouth of any part of its obligation to pay reciprocal 
compensation for Metacomm or MCNC: traffic, it would be retroactively rewriting the 
Interconnection Agreements to deny US LEC its contractual benefit after US LEC's right to payment 
had accrued, in violation of North Carolina law. US LEC argued that BellSouth seeks excuse from 
its payment of reciprocal compensation baaed on its value judgments that there is no public policy 
benefit flowing from the telephone calls at issue. US LEC stated that the Commission must think 
long and hard before it follows BellSouth down the path· of allowing retroactive challenges to. 
reciprocal compensation obligations based on criteria invented after the fact since this path would lead 
to administrative gridlock. 

Additionally, US LEC argued in its Brief that not just any public policy is grounds to abrogate 
the Interconnection Agreements. US LEC maintained that BellSouth has attempted to argue that 
public policy should not allow that reciprocal compensation be paid in order to prevent the generation 
of"sham traffic", the payment of kickbacks or. the growth of"reciprocal compensation·machines" 
which US LEC argued BellSouth was unable to prove. US LEC stated that in its opinion BellSouth', 
public policy justification for abrogating and ·rewriting the Interconnection Agreements boils dowil 
to nothing more than BellSouth does not want to pay. US LEC also noted·in its Brief that BellSouth 
has no less than admitted that the only "public policy'' at isSue for BellSouth is to save money since 
BellSouth has admitted that but for the money BellSouth must -pay .US LEC in reciprocal 
compensation, BellSouth is indifferent to how US LEC or Metacomm build or design their networks. 
US LEC also maintained that in the absence of threat to a well-defined and-dominant public policy 
that proves the illegality of the Interconnection Agreements is clear and certain, BellSouth has no 
grounds to seek modification or abrogation of its contractual obligations to US LEC. US LEC 
quoted Wallihan v. Hughes, 82 S.E.id'55:l, 558 (Va. 1954) which states " ... and courts are averse to 
holding contracts unenforceable on the ground of public policy unless their illegality is clear and 
certain."' 

521 



TELECOMMUNICATIONS - COMPLAINT 

Further, US LEC maintained in it~ Brief that it is beyond question that ·BellSouth insisted on 
the above-cost rate to create the revenue opportunity that it claims should not now be enforced. PS 
LEC asserted that it had no choice but to respOild to the risk by·soliciting, when it could, businesses 
that it hoped would have high volwnes of terminating traffic. US LEC maintained that it not only had 
a legal right, but an obligation to. iivail itself of the revenue opportunity that the reciprocal 
compensation rate presented. US LEC stated;tliat had it not done so, i!s viability as a·competitor was 
threatened. US LEC stated that technological innovations like the one Metacomm created are 
generally the product of the reVenue opportunities that are created by above-cost prices or rates. US 
LEC maintained that whether called arbitrage or·go·Odbusine.ss sense,. the result is public benefit from 
the innovation itself and from correction of price anomalies. US LEC mentioned that international 
call-back was a.technological innovation that developed to take advaniage of revenue opportunities 
but was attacked as fraudulent. US LEC stated that in the end, it was found that call-back services 
could place a significant downward pressure on foreign rates to the ultimate benefit of United States' 
ratepayers and that the service promoted the public interest by providing increased competition. US 
LEC further maintained in its Brief that if there is a public policy issue to .be addressed, and if the 
Commission believes that it would have been preferable for MCNC and Metacomm to configure their 
networks without factoring in revenue from reciprocal compensation, the only way to ensure the 
lowest-cost network design and operation·is to attack the root cause ofthe,problem- BellSouth's 
imposition of above-cost interconnection rates. US LEC stated that today to its knowledge only one 
contract exists that still contains such a high _reciprocal compensation rate (that contract expired on 
December 31, 1999). US LEC argued that market forces are correcting the root cause of the 
problem, just as market forces C?rrected the root cause of the international call-back controversy. 

Finally, US LEC argued in its Briefthal'historically BellSouth has been one of the loudest 
opponents of efforts by others to persuade the Commission to abrogate contracts on public policy 
grounds. US LEC stated that in the Fresh Look proceeding, BellSouth argued that the Commission 
had no authOrity to .i.brogate the contracts CLPs made with BellSouth pursuant to N.C. General 
Statue Sections 62-1340) and 62-133.5(!) which contain pre-competition provisions in BellSouth'• 
favor. US LEC stated that BellSouth stated in its reply comments in that proceeding that, "[i]t strains 
credulity to assert now that the General Assembly, in light of this explicit move away from regulation, 
had soniehow implicitly granted the Commission authority also to eviscerate the very contracts it had 
made available to telecommunications public utilities." The Commission agreed with BellSouth, 
holding that the statutes and case law cited.by the Fresh Look proponents "did not constitute the clear 
grant of authority necessary to justify an4 support Commission inteivention in statutorily-authorized, 
valid and binding contracts betweeh ILECs and their customers." 

In its Brie±: Metacomm outlined the testimony of US LEC witness Wallman where witness 
Wallman stated, "Yes, I believe that the Commission could decide that at Some - that if a business 
were not real, if a business were a sham, a cOntention that I believe is not seriously raised in this 
record based on what I've heard and read, that the Commission could d~cide that in the public 
interest that compensation should not be paid. But I say again I'm confident, based on what I've 
seen, that ,the Commission need not have any doubt here that this is a real business1 with a real 
business plan, with real financing, with real talented people Who are working on it, that aims to deliver 
a vision and services like scal~ble broadband. And I think they're comfortably on the right side of 
the line here." Metacomm·argued that none ofBellSouth's "public policy" arguments justify a 
departure from the contract: Metacomm further.maintained that if the Commission concludes that 
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the configuration used by Metacomm was contrary to public policy, there was no basis upon which 
Metacomm, or any other entity for that matter, could have known that such a configuration was 
"unacceptable." Metacomm concluded that the contract must not be abrogated on.the basis of sue~ 
an irrelevant, wrong ''policy" goal in a poteotially unconstitutional manner. Metacomm also 
maintained that to the extent that'public,poticy concerns are considered, they favor enforcing the 
contract since CLPs .must be confident that their agreements with ILECs will be honored and 
enforced. · · · · · 

Based on the evidence in the re'a;rd'aild the North Carolina General Statutes, the.Commission 
believ~ that it should undoubtediy consider matters of public policy. in determining whether the 
minutes of use f!,t issue are coml)ensable. The parties, of course, .differ on exactly which public policy 
considerii.tions should affect the outcome of this case. Foremost, BellSouth argried that a network 
that is.set up primarily for the purpose of generating ~ciprocaLcompensati<:'n should not be found 
to constitute compensable traffic as a matter of public policy. US LEC and Metacomm, on the ot1!er 
hand, argued ~t the foremost public policy is to require the enforcement of the Interconnection 
Agreements according to their terms. 

As noted in the introduction to the Conclusions ofLaW, the case before us involves the· 
construction of a contract, the terms of whiCh on their face do not appear to be particularly 
obnoxious. It is in many ways a somewhat ordinary, first-generation interconnection agreement. Th~ 
concern arises regarding the.manner in whic~ US LEC bas construed the contract to justify how it 
has behaved with reference to the contract. The Commission bas concluded above·that "[t]his is-not 
a case in whiCh the language oftlie parties' contract is.clear and unambi.guous and leaves no room 
for inteipretation. Rather the terms of the agtCe'ment, as applied to this unanticipated situation. are 
ambiguous and· actually require interpretation by the Commission .... Thus, there appears tO be 
ambiguity, and extrinsic evidence may lawfully be considered." 

This being the case, ,the Commissio": iS free to consider whether enforcing the agreeipent in 
accordance with the interpretation propounded by US LEC is in the public interest.' That the public 
interest can be considered in construing a•coritract is well-settled. ~ generally 17 A AmJur 2d, 
Contracts, §257-264 (1991); Restatement of Contracts Second §207 (1981) ("In choosing among 
the reasonable meanings of a promise or. agreement or a term thereat: a meaning that serves the p"gblic 
interest is generally preferred"); 3 A.L. Corbin on Contracts §550 (1960); 11 R.A. Lord, Williston 
on Contracts, §32.18 • 32.19 (4th ed. 1999),C'[C]ontracts affecting the public interest are to be 
liberally cons~ed in favor of the public interest''). There are also numerous cases in 
Georgia supporting .the proposition thlit contracts should ··be construed fairly_ and 
reasonably. See Whitney v. ~- 65 Ga App. 849, 16 S.E. 2d 779 .(1941); 
CV. Hill & Co. v. Winberg, 67 Ga. App. ex, 19 S.E. 2d 430 (1942); Talerica v. Grove Park 

1The Commission also believes that enforcing the contract as US LEC would have it would 
produ~ an unreasonable result, allowing US LEC to benefit frOm its own hyper-aggressive practiceS 
and doing nothing to further the beneficial purposes of the contract -viz., to facilitate the exchange 
of substantive traffic across relevant networks in a seamless and effective manner consistent with the 
requirements of the Telecommunicatiotis Act. 
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Plumbing Service 103 Ga. App. 591, 120 S.E. 2d 36 (1961); Bemco Mattress Company v. Southeast 
Bedding Co. 196 Ga, App. 509, 396 S.E. 2d 238 (1990). Indeed with respect to public interest 

'consideration in Clear-Vu Cable, Inc. v. Town of Trion, 244 Ga. 790, 262 SE2d 73 (1979), the 
Georgia Supreme Court wrote: 

[W]e approve the Restatement position insofar as public contracts are concerned that 
"In choosing among the reasonable meanings ofa promise or agreement or a tenn 
thereof, -a meaning that serves the public interest is generally preferred." Again 
insofar as public franchises are concerned,'we adopt the Restatement view that "Every 
contract imposes upon each party a duty of good faith and fair dealing in its 
perfonnance and enforce.ment." 

Moreover, withrespE;Ct to the regulated industries, the Commission is specifically charged at 
numerous places in Chapter 62 with protecting the public interest. ~ e.g., G.S. 62-2(1) ("To 
provide for fair regulation of public utilities in the interest of the public"); 62-2(3) (prevention of 
''unfair or destructive competitive practices"); 62-30 (general powers "necessary or incident to the 
proper discharge ofits duties."); 62-31 (power to make and enforce rules which are "reasonable and 
necessary"); 62-32 (supervisory powers); 62-34 (investigation of companies); 62-37 (investigations); 
62-43 (fixing standards, classifications, etc.); and 62-ll0(fl) (to adopt rules pertaining to 
telecommunications interconnection and universal service "in a manner consistent with the public 
interest"). 

While ordinarily contracts iµ-e rea5onably clear and do not require extrinsic construction, this 
is not an ordinary case. Indeed, it is a most extraordinary case, both in the nature of the network 
constructed and in the immense sums of reciprocal compensation said to be owed. In considering this 
matter in light of the public interest, one cannot simply look at the facts in isolation but must look at 
theni in their totality. Such facts include: 

I. That US LEC and Metacomm are not totally separate and independent companies but 
are rather owned by the same man, Richard Aab. These companies have entered into a 40% 
commission agreement to share reciprocal compensation revenues. 

2. That US LEC and Metacomm put together their network with the generation of 
reciprocal compensation being its "driving force." HOwever, the BellSouth switch was not as a· 
technical matter necessary to provide the se~ce which they sought to provide. 

3. That, to that end, US LEC and Metacomm kept the routers "nailed up" on a 23 hour, 
59 minutes per day, 7-dily per wee~ basis, taking them down for one minute per day only for billing 
purposes. 

4. That, for a significant period of the life of this network, there were no customer end-
users on this network. Nevertheless, US LEC is claiming compensation for a period of time in which 
only signaling data was exchanged·over the network. 
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S. That the number of customer end-users is relatively insignificant and many have been 
provided with capacity far exceeding their needs. Such customers were initially provided this service 
for"free." 

6. That, .as of August 1999, US.LEC has invoiced BellSouthfor approximately $100 
million. The average level of invoicing is approximately $9 million per month. 

7. That, to the extent that BellSouth and other companies have the same pertinent 
language in their interconnection agreements, US LEC and other CLPs can exploit such agreements 
to generate massive amounts of reciprocal cofu:pensation. were such an interpretation to be validated. 

It-is to be expected that some facts, viewed in isolation, may be construed to be innocent 
enough, even praiseworthy. Of course, telecommunications companies enter into commi,ssion 
agreements all the time. Of course; telecominunications companies seek to make a profit, and one 
of their sources of revenue may be reciprocal compensation. Of course, it is a good ~g that 
customer end-users should have access to advanced telecommunications services. All of these things 
are bue. But, when the facts of this~ are viewed in their totality, it is apparent that what we have 
here is not an example of the inviSt"ble hand in search of economic efficiency but rather the attempted 
exploitation of a perceived loophole to generate massive transfer payments from one entity and its 
shareholders to another entity and its shareholders. It is the CommisSion's responsibility to protect 
the public interest as a whole, not to condone the individual interest seeking profit at the expense of 
others, as is so manifestly the case here. 

The Commission further observes that validating this network arrangement for the purposes 
of reciprocal compensation would be ultimately destructive to competition and represents a severe 
misallocation of resources. Competition in telecommunications is in the public interest because 
competition promotes the efficient allocation of scarce resources and tends to drive prices to their 
marginal levels-direct benefits for consumers. The destructiveness arises not only from the draining 
of resources from existing ILECs but from the incentive to prospective recipients of reciprocal 
compensation to construct artificial and inefficient networks resulting ultimately in endangerment to 
the public switched network.1 In other words, the ultimate effect of validating the practice here 

1 It should be noted that Metacomm's network is not designed uniquely for the BellSouth 
system; it can be replicated on the. system of any LEC whose interconnection agreements provide 
for the payment of reciprocal compensation at a uniform per-minute rate. It is not designed solely 
for use with US LEC as the terminating carrier; on the contrary, any CLP or LEC can set up a similar 
system of routers and high-volwne lines de_signed to generate the largest possible number of calls 
terminating on its own system. The Meta.comm network can be greatly .expanded - indeed, there is 
no technological reason why it could not be expanded many times over, so as to generate even more 
prodigious compensation claims. Thus, the profits that can be realized from reciprocal compensation 
will vastly exceed those that a canier can earn by providing a variety of useful services. The 
successful competitor would not be the one providing the best overall service but rather the one that 
could most rapidly link together the largest chains of routers and high-volume lines in order to realize 
reciprocal compensation. The threat to ILECs, especially the smaller ones, would be real. Consider 
that US LEC backed away from Concord Telephone Company because "[a] DSJ would break their 
bank." 
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would be to discourage the sort of innovation which could be of real benefit to the society at large 
as well as individual customers. 

The Commission finds it curious indeed that US LEC and Metacomm have been at pains to 
assure the Commission that the effects of their undertakings are limited in time and scope to existing 
agreements and that future agreements will surely be changed to prevent them from doing what they 
are doing now. This amounts to an implicit admission that what they are doing now is destructive 
and in the long run insupportable--if it were not, what would be the harm in allowing this network 
and others similarly constructed to continue to produce reciprocaJ compensation into the indefinite 
future? In any event, the Commission finds US LEC's and Metacomm's representations ofno future 
harm to be less than completely reassuring. 

Although the potential risks associated with the Metacomm network are extremely serious, 
they are not counterbalanced by significant public benefits. The Metacomm customers who use the 
network are relatively few in number. Most of them have been provided much greater capacity than 
they are able to use. The Internet access, software access, and other services provided to 
Metacomm's customers could just as easily be made available through dedicated lines. Wrtness 
MacIntosh testified that ifMetacomm no longer had access to reciprocal compensation revenues, it 
could "drop a switch," ie., disconnect itself from BellSouth's system, and continue providing the very 
same services to its customers. (Indeed, ifMetacomm were to use dedicated lines for its services, 
this would eliminate the risk that a heavy volume of traffic on the US LEC network might tie up 
BellSouth's switches and block or delay telephone service to the general public. So far this risk has 
not materialized. but it could materialize if the US LEC network is expanded, or if other carriers set 
up similar networks.) This acknowledgment by witness MacIntosh clearly demonstrates that from 
a practical economic standpoint, there is nothing new arid improved that Metacomm is bringing to 
the marketplace. If its network were a 11better mousetrap," offering Competitive advantages to its 
customers, Metacomm should have no problem offering the same service without linking itself to 
BellSouth's switches. But in fuct, ifit were not for the lure of reciprocal compensation, the network 
would never have been installed in this manner; and witness MacIntosh testified that if the 
Commission ultimately denies US LEC'S claim for reciprocal compensation in this case, he will 
recommend that Metacomm cease operation. In the last analysis, none of the witnesses for 
Metacomm or US LEC were ever able to show that as a result of tapping into the public switched 
telephone network and generating a claim for reciprocal compensation, Metacomm and US LEC were 
able to provide any useful service to Metacomm's customers that they could not otherwise have 
provided. 

The courts have often held that the heart of a contract is the intention of the parties, and the 
parties' intention can best be determined by examining the purpose of the agreement, the language 
used, and the surrounding circumstances. ;ag., Beavers v. LeSeur 188 Ga. 393, 3 S.E. 2d 667 
(1939); Brigadier Industries Corp. v. Pippin 146 Ga. App. 705,247 S.E. 2d 170 (1978); ~ 
v.~ 65 Ga. App. 849, 16 S.E. 2d 779 (194\);Adderv. Holman&Moody Inc. 288N.C. 484, 
219 S.E.2d 190 (1975); McDonald v. Medford, 111 N.C. App. 643,433 S.E.2d 231 (1993). When 
a customer served by one telephone canier makes a local call to a customer served by another carrier, 
the originating carrier receives compensation through its customer's regular charges for local service, 
but the terminating carrier does not. Clearly the purpose of the reciprocal compensation provision 
in Sections IV.A and IV.B. of the 1997 Interconnection Agreement, and of the corresponding 
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provisions in the 1998 and 1999 Agreements, was to provide fair compensation to each party for its 
services in tenninating calls originating on the other party's system. The parties did not intend to 
encourage, or provide incep.tives for, each other to reap enormous profits through reciprocal 
compensation by installing equipment that would artificially generate huge numbers of calls; at that 
time, they did not for~see the installation of this type of network. As discussed above, the widespread 
use of networks ·such as US LEC and Metacomm have develope4 has the potential to wreak havoc 
on the public switched telephone network. destroy established telephone companies that have served 
the public adequately for years, and stifle the development of beneficial innovations in telephone 
service. It is unreasonable to suggest that the-parties intended to bring about, or create the risk of, 
such harmful consequences. If Sections IV.A and IV .B. of the Interconnection Agreements are to 
be interpreted in accor$nce with their purpose and the parties' intent, the connections generated by 
US LEC' s network of routers and high-volume lines must be held not to qualify for reciprocal 
compensation. 

US LEC and Metacomm have suggested that the Commission should forbear from becoming 
what they call "network police." To do so, they urge, would hlnder innovation. The Commission 
certainly agrees that innovation should be encouraged, but this is not real innovation. AB explained 
above, the "innovation" that US LEC and Metacomm have created here is primarily an innovative 
way to transfer money from BellSouth's pocket to their own. The service they provide, which 
appears relatively unremarkable by modem standards, could have been provided without the 
BellSouth switch; and, although the customer end-users have certainly received a bargain, it has been 
at the expense of others. The Commission (and BellSouth for that matter) has no particular objection 
to US LEC and Metacomm._constructing their network in any way they see fit so long as they do not 
expect someone else to pay for it. 

A further consideration in our analysis relates to Section N.C. where US LEC and BellSouth 
stated their understanding that they would be interconnecting with each other for comparable types 
of calls and the ''usage would likely be reasonably balanced." While the Commission believes that 
this provision is not legally enforceable to the extent that, of itself, its violation would be a basis for 
withholding reciprocal compensation, the Commission believes that US LEC's and Metacornm's 
behavior in dehoeratelyunbalancing traffic through such an artificial means can certainly be taken into 
consideration as an additional fuctor relating to the public interest. US LEC has attempted to defend 
its behavior as a defensive reaction to what it viewed as an excessively high reciprocal compensation 
rate which it felt BellSouth had imposed upon it. 1 While it can certainly be conceded that BellSouth 
hoped and perhaps even expected to profit from this rate, it is also the case that BellSouth hoped to 
do this from the natural flow of traffic. By contras~ US LEC and Metacomm sought to create and 
did in fact create a massive imbalance of traffic in a manner inconsistent with this understanding. The 

1 US LEC has actually gone further and portrayed itself in positive terms as conferring public 
benefits by creating pressure to correct price anomalies - in this 9ase, the rate for reciprocal 
compensation. US LEC's argument is rather like that of the thief who argues that he is conferring 
a public benefit by encouraging ~he creation of better locks. The fact is that the downward pressure 
on reciprocal compensation rates has arisen quite independently of US LEC's actions. In any event, 
any tangential benefit US LEC may have conferred by highlighting the issue of reciprocal 
compensation rates is more than canceled out by negative public interest implications of what it has 
done. 
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Commission·would be remisS if it did not consider this as bearing on the .public interest. Such 
practices should not ,be encouraged. 

Fmally, US IBC has made much of the "sanctity of contracts." This assumes that the contract 
at issue is straightforward and unambiguous to begin with - something which is decidedly not the 
case in this docket. In the instant case, the-more "sacred" principle is not to give the contract an 
unreasotiable coitstruction which plainly conflicts with the public interest, .properly understood. 

In conclusion, the Commission believes that it is not sound public policy to interpret the 
contract to allow US LEC to·be compensated for reciprocal compensation generated on a network 
specifically designed to exploit the terms of the partieS' Interconnection Agreements. Therefore, the 
Commission concludes that public policy requires that US LEC not be compensated for the minutes 
of use at issue in this docket. 

CONCLUSION NO. 3 

The physical c~nfiguration of the Metacomm/MCNC network is that of an effectively 
dedicated netwOrk and is-ineligible for reciprocal compensation. 

POSmONSOFPARTIES 

BELLSOUTH: BellSouth argued that the Metacomrn/MCNC traffic is the product of a 
closed, dedicated network configuration that does not allow the termination ofcails to ubiquitous 
locations within the local exchange and that there is no dispute that reciprocal compensation applies 
only to calls that are switched in nature, as opposed to dedicated. 

Specifically, BellSouth pointed out that the network is configured to have Metacomm routers 
in continuous connection ("nailed up") wit4 other Metacomm routers. Connections go to poin~s that 
the end~user customer cannot control. Metacomm and US LEC inserted the BellSouth switches into 
the configuration solely to attempt to generate reciprocal ·compensation. The relevant question, 
however, is-whether, through these,switched facilities. it has provided its customers with the ability 
to terminate calls ubiquitously. The answer, according to BellSouth, to this question is "no." 

Meta comm has admitted that, at least from the customer's view point, the network is a 
dedicated service. Metacomm CEO, Andy MacIntosh, testified that MCtacomm's customers "would 
describe_ it as a dedicated service" (Tr. Vol. 7, p. 167). Metacomm's former CEO, Tom Finn, 
testified similarly that "Metacomm's customers ~njoy dedicated access" (Finn Dep 37). Metacomm, 
in its petition to intervene, ·stated that it was "developing a virtual priVate network" and in its reply 
in support ofits petition, it has "developed a unique private wide area network .... " 

US LEC: US IBC argued that since BellSouth and US LEC switches were used in the 
network, tlie network was not dedicated. There is no precedent for characterizing a network with 
a switched component like this one as dedicated. Thus, the calls are switched and terminate to a 
number in the same exchange. , 
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METACOMM: To characterize the Metacomm network as "quasi" or "effectively" 
dedicated is to invent a new regulatory category. BellSouth has not cited to any state commission 
or FCC decision concluding that a service was an "effectively" or "quasi" dedicated service. The calls 
placed on the Metacomm network do in fact use BellSouth and US LEC switches and the public 
switched telecommunications netwOrk(PSTN). The fact that a customer's perspective is dedicated 
does riot transform physical connections and the underlying telecommunications service into a 
dedicated (Le., nonswitched) service. Indeed, Metacomm could call anywhere in the local exchange 
and did in fact reprogram its routers to call new numbers from time to time. The important factor 
in the analysis is the service that the carrier·provides;· not the service the carrier's cu~tomer provides. 

DISCUSSION 

The network configuration at issue in this docket and ~e legal consequences that flow from 
it are very significant to this controversy. · While the network configuration can be described Ill.ore 
or less straight forwardly, a description of the legal consequences flowing from that ~nfiguratioil is 
perforce more convoluted. For the reasons set out below, the Commission concludes that the, 
network at-issue is.an-effectively dedicated network and is not entitled to reciprocal compensation. 

BellSouth contends that the network configuration is essentially that of a dedicated network 
and the traffic on it is, therefore, not entitled to reciprocal compensa~on. BellSoUth points especially 
to the inability,of end-user customers ofMetacomm to have ubiquitous access to numbers other than 
those prescribed by Meta.comm. BellSouth also notecl'that the Metacomm routers are in continuous 
connection - in BellSouth's phrase, "nailed up" virtually at all times (23 hours, 59 minutes a day, 
every day, taken down for one minute per day only for billing purposes). Metacomm and US LEC 
argued that the network is not dedicated becaus~ it includes the BellSouth switcJtes. They charged 
that BellSouth is trying to make up a new regulatory category of"quasi-dedicated" networks. While 
admitting that it may appear dedicated from an end-user customer's perspective, Metacomm argued 
that this is irrelevant because the important thing is the network's objective structure - which 
includes a BellSouth switch. Metacomm added that, while end-user customers may not be able to 
dial other numbers thanMetacomm prescribes; Metacomm can and has reprogrammed its routers to 
call new numbers from time tri time. , 

None of the parties disp\lted that reciprocal compensation is not due from a dedicated 
network. Metacomm and US LEC simply denied that it ~ a dedicated network. 

This case appears to be one of first impression. Such cases•frequently require the extension 
of old concepts to new situations by the process of analogy and functional comparison. (This is also, 
in a broad sense, how the common law operates.) So it is with the definition of"dedicated" in the 
context of telecommunications. It is ofno particular significance - given the fast-moving nature of 
telecommunications at the present time - that there has been no specific regulatory category into 
which this network configuration neatly falls. , 

Before arriving at a legal conclusion as to the nature of the network here. the Commission 
believes that the important thing is to examine how the network actually works rather than focusing 
exclusively on the ownership interests in its constituent parts. Certainly, it must be conceded that 
Metacomm inserted a BellSouth switch into the network configuration; but the pertinent question in 
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the Commission's view is whether the Metacomm network amounts to an effectively dedicated 
network. We should not elevate form over substance. 

Accordingly, the first issue to examine is: What are the essential characteristics of a dedicated 
network as the term is commonly understood? Telecommunications dictionaries provide a clue as 
to the industry understanding. A dedicated network is one which functions to provide constant, 
always-on transmission capability from one discrete point to another discrete point. 

Thus, Newton's Telecom Dictionary (11th ed.; 1996) defines a "dedicated channel or circuit" 
as "[a] channel leased from a common carrier by an end user used exclusively by that end user. The 
channel is available for use 24 hours a day, seven days a week, 52 weeks a year, assuming it works 
that efficiently." Similarly, Newton's defines a "dedicated line" as "[a]nother name for a private 
leased line or dedicated channel. A dedicated line provides the ability to have a constant transmission 
path from point A to point B .. .lt may be part of a network with the ability for many to dial into it." 
The McGraw-Hill Illustrated Telecom Dictionary (McGraw-Hill, 1998) sets out a similar definition 
for a "dedicated circuit." It is defined. as follows: "Also called a private line. A private line is a pair 
ofwires .. that runs from your location to a location that you want to be connected to with a dedicated 
high-speed data connection. Once a private line is installed, it is there all_ day, every day .... "1 

From these definitions, it is clear that a dedicated network is one that provides constant, 
always-on transmission and goes from one specific point to another. As it happens, this is an accurate 
description of how the Meta comm network works. The network is always on and goes from one 
point (a Metacomm router) to another (a Metacomm router). The end-user customers have no 
choice as to what these points are. Thus, BellSouth's emphasis that the end users had no choice on 
the numbers they could call, coupled with.the network's always-on nature, was well-placed. 

If this is the case, why is the BellSouth switch even in the configuration? Metacomm witness 
MacIntosh answered that "[t]he driving reason for this configuration is that it results in the generation 
of reciprocal compensation when calls are placed over the network" He further asserted that there 
are "collateral benefits such as access to BellSouth's ubiquitous switched network."2 (Tr. Vol. 7, 
p. 129) Witness MacIntosh- conceded that Metacomm could "drop a switch" - i.e., not use 
BellSouth facilities -- and provide the same connectivity and service to its customers. (Tr. Vol. 7, 
p. 230) The Commission does not believe.that the mere presence ofa BellSouth switch converts a 
network that otherwise has the essential characteristics of a dedicated one where the "driving reason" 
for its insertion is to generate reciprocal compensation. 

1 Note also Metacomm witness MacIntosh stating, ''there is a longstanding usage in the 
telecommunications industry with reference to the term 'dedicated' and that typically means 
purchasing facilities that one links from one point to another point ... [F]rom our customer's point of 
view they see a service that is always on ... " (Tr. Vol. 7, p. 165; see also Tr. Vol. 7, p. 166-167) 

1 Accord Tr. Vol. 7, p. 141. "[T]he configuration allowed Metacomm to share in the 
reciprocal compensation proceeds that the network generated." Witness MacIntosh also cited 
overcoming the "local access bottleneck'' and greater bandwidth. 
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Metacomm does in fact concede that from the end.user customer's point of view, its network 
appears as a dedicated network (fr. Vol 7, pp. 166-167), but~ denies the relevance of this fact. The 
Commission believes, on the contrary, that this fact is highly relevant in evaluating whether the 
network is on balance an effectively dedicated one. This is especially true in light ofMetacomm's 
contention that this configuration conferred additional benefits such as access to BeUSouth's 
"ubiquitous s\Vitched network." There was no substantial ''ubiquitous switched network'' benefit to 
the end-user customers because they could not call anyone 'else on the network aside from 
Metacomm.1 

Indeed, the inability of Metacomm end-user customers to call outside numbers is highly 
significant. A network which is 11nailed up" and in continuous operation from one point to another 
is by definition a dedicated network. By necessity, it excludes choice by the end-user customer of 
the numbers that can be called. 

Fmally, as noted above, none of the parties disputed that reciprocal compensatioll is not due 
from a dedicated network. Metacomm and US LEC simply deny that it is a dedicated network, aod 
their main rationale for this is the presence of a BellSouth switch. However, as analyzed by the 
Commission, the presence of the BellSouth switch does not change the essential nature of the 
Metacomm network as a dedicated network. 

There .are additional reasons why reciprocal compensation should not be paid for traffic 
generated over a dedicated network. First, dedicated networks are traditionally provided over private 
lines, and private lines are flat~rated and are thus insensitive to the type or quantity of traffic called. 
Economically, ~s makes a great deal of sense. The private line is always on and ready for use-from 
one point to another. For any significant quantity of such traffic, a switched line charged on a usage 
basis would be far too expensive to sustain.and would be economically impracticable. Accordingly, 
in such situations, the private line represents the most economically efficient way by which such traffic 
is transported. 

Of course, what Metacomm and US LEC have done in this case is to stand matters on their 
head and to construct a network whereby th~y contend that BellSouth owes them far more money 
than the other way around through the device of inserting the BellSouth switch. This leads to the 
second reason for finding that such a network does not generate reciprocal compensation: it would 
be contrary to the public interest to do so. The public interest issues are discussed in more· detail 
elsewhere, but the cardinal point here is that the Commission cannot on the one hand discharge its 
responsibility to protect the public interest and on the other hand give sanction to a network it has 
found to be effectively dedicated, where the "driving force" for the insertion of the BellSouth switch 
was to generate vast quantities of reciprocal compensation for US LEC and Metacomm and their 
shareholders. Allowing reciprocal compensation in such circumstances promotes neither economic 
efficiency nor true competition: Rather, it would institute an opportunity to "make a killing" through 
the exploitation ofa perceived loophole. The Commission's responsibility is to promot~ the common 

1 Metaconun argues that ii could chaoge the numbers and in fact has. However, numbers can 
be changed on a "classic" dedicated line configuration if one takes the trouble to reprogram the 
switch. In neither case can anyone freely and casually call any number other than those which are 
programmed. 
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good, not simply the opportunity of one company to profit at the expense of others - and, 
ultimately, of the public at large. 

The mischief does not necessarily end with US I.EC and Metacomm. Although US I.EC and 
Meta.comm took pains to assure the Commission that the danger was strictly limited in time frame, 
BellSouth disagreed, and it is impossible to know for sure. What is known is that the initial 
Interconnection Agreement here is a rather .common, first-generation interconnection agreement 
whose life was in the instant case effectively extended to December 31, .1999. Like provisions in 
other Agreements may continue to exist through the agency of pick-and-choose into an indetenninate 
future both for BellSouth and other LECs. To countenance this practice by US I.EC and Metacomm 
would be to declare open season on the LECs who have such contracts. Some companies, like 
Concord Telephone Company, may be too small to provide much sustenance to US LEC or its 
imitators; hut larger companies could provide for a more extended meal. 1 The Commission believes 
that it is in the public interest that this practice be stopped from spreading. Accordingly, the 
Commission concludes that the physical configuration of the Metacomm/MCNC network renders the 
traffic ineligible for recip_rocal compensation. 

CONCLUSION NO. 4 

There is no basis upon which to conclude that some minutes of use by Metacomm's customers 
are compensable. 

POSillONS OF PARTIES 

BELL.SOUTH: There is no basis upon which to rule that reciprocal compensation is due for 
some minutes of use by Metacomm's customers. Further, there is no way to estimate actual customer 
minutes of use in a reasonably accurate way which would not be arbitrary and capricious. 

US LEC: It is not poSsible to estimate or approximate the times in which data was either 
being transmitted or received by Metacomm's customers. Actual transmission and reception of data 
by each customer varies by individual customer needs and personal habits. No evidence was 
introduced during the bearing to estimate times in which data was either being transmitted or received 
by Metacomm's customers. 

METACOMM: The quality or quantity of the underlying data transmissions associated with 
particular minutes of use is not relevant to BellSouth's payment obligation under the terms of the 
Interconnection Agreements. 

1 The essentially predatory nature of US LEC's network plan is nowhere clearer than in the 
case of Concord Telephone Company. US LEC recognized that originating Metacomm traffic 
through the switch of a smaller ILEC could cause the ILEC serious financial harm. When Metacomm 
inquired about a potential customer served by Concord Telephone Company, with whom US LEC 
has an Interconnection Agreement, US LEC instructed: 11Back away from Concord f0r the moment. 
A DS3 would break their bank." (Ex WKM-80; see also Finn Dep. Ex 54). At least in this instance, 
US LEC was a discerning predator when it ca.me to its choice of prey. 

532 



TELECOMMUNICATIONS - COMPLAINT 

DISCUSSION 

The parties were specifically requested by the Commission to address whether there is a basis 
upon which some minutes of use by Metacomm customers might be compensable. The parties were 
unanimous that there was not. 

In its response, BellSouth stated the configuration deployed by Metacomm to generate 
reciprocal compensation is the same when a customer accesses the network as when Metacomm is 
simply using routers located adjacent to one another to establish connections for the purpose of 
generating reciprocal compensation. Metacomm did not measure actual customer minutes of use. 

BellSouth contended that even if the Commission.concluded that there is some basis upon 
which minutes of actual usage by Metacomm1s end-user customers might be compensable, there is 
no competent, material, and substantial evidence in the record upon which to estimate actual 
customer minutes of use in a reasonably accurate way. First, there iS record evidence that only six 
customers - MACS, Meineke, Shelby City Schools, EDS, Aerial Images, and Alexander Children's 
Center - used the network. The evidence is that purported Metacomm customer Charlie Horse Farm 
never used the routers Metacomm placed at its facilities and that Meineke used them in a !imited'way 
for only a short period. Other than these six customers, there is no basis in the record to conclude 
that any other Metacomm customer used ·the network to any significant degree. To reach such a 
conclusion would be purely speculative. 

BellSouth further contended that for the six customers who appear to have used Metacomm's 
network. there is no competent, material,.and substantial evidence upon which to estimate their usage. 
Metacomm supplied each of them, on a take it or leave it basis, with capacity which exceeded their 
needs. Thus, even if a customer estimated that it used the Metacomm iletwork. for SO% of a school 
day (as opposed to the 24 hours a day that the routers on their premises were connected to 
Metaconnn's terminating routers), there is no way to know whether the customer's usage would have 
been supported by a fraction of the capacity installed by Metacomm. The fact that no customer said 
that it would pay for the capacity provided by Metacomm free of charge, and at least MACS and 
EDS testified that they would use far less capacity to meet their needs if they bad to pay for it - is 
strong evidence that actual usage (number of circuits x minutes) would have been far less. Thus, 
there is no defenst"ble way to estimate actual usage for those few customers who did use the network. 
Any estimate of actual Metacomm customer minutes of use would be arbitrary and capricious. 

US LEC in its response, stated that no difference exists between the usage that Metacomm's 
customers make and the duration of the Metacomm network .calls that US LEC terminated -
durations that both BellSouth and US LEC have recorded. The service that Metacomm extends to 
its customers is an always on service. As a consequence, the usage of Metacomm's customers is 
effectively 24 hours a day, seven days a week. Their usage is no different from the hypothetical 
computer users whom BellSouth witness Halprin agreed legitimately would create a reciprocal 
compensation obligation if they maintained an open phone line between them for a month but actually 
passed messages for only a few minutes each day. 

US LEC stated that BellSouth does not dispute that no carrier must or can measure the 
duration of data transmission during a cal~ as opposed to the duration of the call itself. Periods of 
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data transmission by Metacomm's customers have not been measured by BellSouth, Metacomm, or 
US LEC because that type of measurement is not required by law, industry practice, or the terms of 
the Interconnection Agreements, and not capable of being measured under today's switching 
technology. Indeed, the only means of measuring those transmissions is by invasive line testing and 
monitoring of each call which cannot be conducted on a wide scale, and likely would be an unlawful 
interception if done. The minutes that US LEC terminated, and that US LEC and BellSouth were 
required under the Interconnection Agreements to record, were the minutes ofMetacomm1s usage, 
not that ofMetacomm's customer's·data transmission. 

US LEC further contended that imposition of a voice or data transmission measurement in 
lieu of actual call duration would create a standard for reciprocal compensation that is completely 
different than the parties provided in the Interconnection Agreements. Further, it would impose a 
standard on US LEC that is different than BellSouth has applied in the context of its reciprocal 
compensation billings to US LEC - which have been based strictly on the duration of the call, with 
no "discounts" for periods of silence. And finally, since no other carrier in the industry can or does 
measure when voice or data is crossing a phone line, this 11new standard" would impose extraordinmy 
burdens on US LEC which no other carrier in the industry must or can bear. 

US LEC believed that just as BellSouth charged Metaconun for the facilities and services it 
provided to Metacomm., so too is US LEC entitled to compensation for terminating the Metacomm 
network traffic that was produced as a result and that was passed by BellSouth to US LEC. Neither 
US LE C's state-of-the-art Lucent switch nor any ofBellSouth's switches has the ability to distinguish 
between different types of traffic (whether voice, data, or connections with silent periods) being sent 
for termination. 

Metacomm contended in its response that all minutes of use associated with the Metacomm 
network are entitled to compensation under the Interconnection Agreements. The Agreements clearly 
require compensation to be paid for all local "telephone calls"; the calls by the Metaconun network 
are unquestionably "telephone calls11 within the meaning of the Interconnection Agreements; and the 
Agreements contain no exclusion for any particular type of traffic, whether it be "Enhanced Service 
Provider, 11 "Infonnation service Provider," or "Internet Service Provider" traffic. 

Metacomm stated that read in the context of the definition of"minutes ofuse11 (mou) provided 
by the Interconnection Agreements, all of the minutes at issue are 11 customer" minutes of use as they 
were generated in COnnection with Metacomm's always-on product offering. There is no need to 
estimate "customer" minutes of use, because these are the actual MOU at issue. 

Metacomm contended that it is simply not possible to arrive at approximations of the times 
in which·data was either being transmitted or received·by Metacomm's customers. In the end, the 
actual transmission and reception of data by each customer would vary depending on the individual 
customer's needs, personal habits (i.e., some customers use their computer more than others), and 
applications accessed over the network. It is possible to generally categorize Metacomm's customers 
by schools and businesses, but the precise minutes of use associated with each customer's 
transmission or reception of data would vary among individual schools and businesses. 
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Metacomm stated that BellSouth's arguments that the Commission should exclude 
compensation for teSting and development traffic prior to May 1998 on the grounds that traffic for 
the purpose of testing is not appropriate for ·compensatio~ should be rejected. The Agreements 
simply do not contain an exclusion for any particular categ6ry of traffic, including traffic associated 
with testing and development. 

The Commission 93M0t consider th~e cmmections "telephone calls" in the traditional sense, . 
particularly for the periods of time When the connections were opeD and there was no transmission 
of any data or actual content, or even potelltial fonruch transmission. It is doubtful that these sorts 
of connections, where, for the most part, only "network holding signals" would actually traverse the 
network. were contemplated by the partie_s when they executed the Interco!).D.ection Agreements. 
Otherwise, the result would be that BellSouth would have to pay reciprocal compensationfor empty 
connections between two routers, establi$ed in order to generate feciprocal compensation. 
Furthermore, even when actual Metacomm customers use the.network and actual data ·content, .as 
opposed to network holding signals. traverses the network, the parties have stated'that the minutes 
during which this data content has flowed O\'er the network cannot be measured. Not only ,lid'the 
parties rule out that the minutes are measurable, no .party offered any basis for estimating or 
approximating some minutes as a basis for c9mpensation. Accordingly; the Commission concludes 
that there is no basis for measurement of some of the minutes for cOrripensation purposes. More 
importantly, however, there is no reason for the particular physical configuration of this network 
except for the generation of reciprocal.compensation and traffic generated on such a network does 
not appear to have been contemplated by the parties when they ex~ted the Interconnection 
Agreements. Finally, customer trafµc on a dedicated network is not eligible for reciprocal 
compensation. All of these consideration_~ support a determination by the Commission that it is not 
appropriate to require the payment of any reciprocal compensation for traffic generated by the 
network in question in this case and upon this record. 

CONCLUSION NO. S 

The doctrines of estoppel, waiver, and laches do not act to limit the relief requested by 
BellSouth. 

POSffiONS.OF PARTIES 

BELLSOUTH: BellSouth argued that none of the affirmative defenses raised by US LEC 
(estoppel, waiver, and !aches) bar the relief requested by BellSouth, because US LEC and Metacomm 
have unclean bands and becalJSe the equitable defenses are not applicable under the facts Of this case. 

US LEC: US LEC argued that BellSouth's conduct precludes the equitable rem_edy of 
contract reformation under the doctrines of equitable estoppel and quasi-estoppel 

METACOMM: Metacomm contended that BellSouth's representation and conduct bar it 
from now claiming that Metacomm's network is a sham or that it otherwise is violative of public 
policy. The equitable defenses preclude such action by BellSouth. 
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DISCUSSION 

BellSouth stated that US I.EC and Metacomm do not dispute that they never told BellSouth 
of their arrangement regarding reciprocal compensation or of the intended uses ofMetacomm's or 
MCNC's networks. BellSouth stated that US LEC and Metacomm also claim that after BellSouth 
learned of the arrangement, it acquiesced so that it could profit by selling facilities and services to 
Metacomm. BellSouth stated that it would have had to decide to accept $12 million for facilities so 
that it could be billed approximately $100 million in reciprocal compensation. · 

In Bel1South1s view, the equitable defenses ~s~erted by US LEC are inapplicable because US 
LEC and Metacomm have unclean hands. They failed to tell BellSouth that the majority of minutes 
of use for which BellSouth initially refused to pay reciprocal compensation, based on the mistaken 
belief that they were being terminated to ISP customers of US LEC, were in fact not due to ISP 
traffic, but rather "traffic" consisting of empty connections by Metacomm routers being nailed up 
through BellSouth and US LEC's switches. US I.EC and Metacomm knew that BellSouth would 
object to paying reciprocal compensation for such traffic. 

BellSouth further argued that the equitable defenses do not apply in any event because the 
facts do not support them. US I.EC and Metacomm based their estoppel, waiver, and !aches claims 
on facts allegedly demonstrating that BellSouth knew or should have known what US I.EC and 
Metacomm were doing. BellSouth stated that its knowledge was incomplete and that Metacomm and 
US LEC perpetuated the misunderstanding. BellSouth did not know that the networks would be 
"always on'' and connected only to US LEC. BellSouth acknowledged that it had to add trunks 
between BellSouth's switching offices and US LEC's, but stated that these additions were not made 
by BellSouth Business Systems, the retail entity that met Metacomm's needs, but by employees in the 
networking department ofBellSouth who were respoiisiole for meeting the needs of CLPs and IX Cs. 
Moreover, BellSouth Business Systems employees had a duty of confidentiality with regard to 
information about Metacomm. 

Waiver. BellSouth argued that waiver requires an intentional relinquishment of a known right. 
IfUS LEC's version of the facts is true, waiver would still not apply, because there is no right or 
benefit that BellSouth could have relinquished. Further, if there was such a right or benefit, there is 
no evidence of an intentional election by BellSouth to give up its right to dispute the propriety of 
reciprocal compensation for the "traffic" at issue. 

Laches. BellSouth stated that !aches operates to bar a claim where a party waits too long to 
assert it to the material detriment ofits adversary. For the defense to succeed, US LEC must show 
that BellSouth knew about the sham traffic and delayed in asserting its claim to the material prejudice 
of US LEC. BellSouth stated that it started investigating Metacomm's network as soon as it 
suspected any wrongdoing. Once it gathered Some basic facts, it put US LEC on notice of its 
position not to pay for what it suspected was sham traffic and invited negotiations with US LEC, 
which US LEC refused. BellSouth had no choice but to file its complaint, which it did less than a 
year after Metacomm began constructing its network and within months after blockages caused by 
its traffic first raised BellSouth's suspicions. There was no change in the relations of the parties 
which would make it unjust to permit the prosecution of the claim, so }aches does not apply. 
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Equitable Estoppel BellSouth noted that, under the law, the essential elements of equitable 
estoppel are: (!) conduct on the part of the party sought to be estopped wbich amounts to a false 
representation or concealment of material facts; (2) the intention that such conduct wi)1 be acted on 
by the other party; and (3) knowledge, actual or constructive, of the real facts. The party asserting 
the defense must have: (!) a l~ck of knowledge.and the means of knowledge as to the real facts in 
question; and (2) relied upon the conduct of the part sought to be estopped to bis prejudice. 
BellSouth argued that these elements are not present. There are no· allegations or evidence that US 
LEC lacked knowledge of the network it-was configuring and the reciprocal compensation issues the 
network would spawn. There is no evidence of any coriduct onBellSOuth's part amounting to a false 
representation or concealment of material facts. BellSouth·did not know all of the true facts until 
discoVery in this action. · 

Quasi-&toppeL BellSouth contended that quasi-estoppel likewise does not apply. It is 
grounded upon a party's acquiescence or acceptance of payment or benefits. by virtue of which that 
party is thereafter prevented from maintaining a position inconsistent with those acts. _BellSouth 
acknowledged that it accepted the.benefits of its Interconnection Agreements with US LEC, but 
stated that it is not now attempting.to avoid certain ienns of the agreements. Instead, BellSouth 
coritested· US LEC's interpretation of the reciprocal ·compensation provision of~!': Agre~ents. 
Further, BellSouth Jacked knowledge of the capabilities and intended use of the network at i~sue at, 
the time it began "accepting benefits" under the Interconnection Agreements and pursuant to the sale 
of.the network facilities and services. BellSouth initiated this action as soon as it learned of and 
investigated the sitilation. Thus, Bel1S01:1th argued.that quasi-estoppel does not apply. 

US LEC argued that, BellSouth's conduct precludes the equitable remedy of contract 
reformation under the doctrines of equitable estoppel and quasi-estoppel. 

Equitable Estoppel. Equitable estoppel arises when: (!) an individual by bis acts, 
representations, admissiops, or silence when he -has a duty to speak; (2) intentionally or through 
culpable negligence; (3) induces another to believe tbat certain facts exist; and ( 4) such other person 
rightfully relies and acts upon that belief to his detriment. In US LEC's view, BellSouth is estopped 
by its participation in the development of the Metacomm n~ork-from claiming that MetaCOIDlll 
traffic was a sham or is otherwise I}.Ot compensable. No later th~ January 1998, BellS_oilth kept 
silent about its objections to paying reciprocal compensation for Metaco!Dffl and MCNC traffic when 
it had a contractual and equitable duty to speak. BellSouth induced Metacomm to order more 
services and filcilities. BellSouth led US I.EC.to believe it could continue to accept BellSouth' s local 
traffic, fqr .termination and be paid for providing that servh;e-_pursuant to the Interconnection 
Agreements. Metacomm and US LEC relied on BellSouth', failure to object and its marketing to 
Metacomm to their detriment. US_ LEC advanced to Met?,Comnr portions of the reciprocal 
compensation to be shared with Metacomm primarily so that .Metacomm could pay BellSouth. 
Metacomm kept paying BellSouth and adding customers. US LEC also used its switch resources to 
terminate this traffic. 

US LEC argued that the Interconnection Agreements and the law of equity obligeted 
BellSouth to notify US LEC promptly of any billing dispute or lose its right to do so. US LEC stated 
that, not later that January 1998, BellSouth was aware of the operation and key elements of the 
Metacomm and MCNC ·networks: BellSouth knew the imbalance of reciprocal compensation 
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generated by the Metacomm and MCNC networks. Thereafter, every DS3 and PRI on the 
Metacomm network was provisioned by.BellSouth. Local calls were placed over these DS3s and 
PRls to US LEC numbers, so BellSouth ordered and installed one-way trunks outbound from the 
BellSouth network to the US LEC network to allow calls traversing the Metacomm network to·be 
completed. For every trunk BellSouth provisioned to MCNC or Metac6mm, it provisioned a 
corresponding trunk into a US LEC·switch to transmit the traffic. The.trunks were only outbound 
from BellSouth to US LEC, so there was no mystery that calls being made by MCNC and Metacomm 

· were being terminated to us· LEC switches and that there was no call flow from US LEC to 
BellSouth on these fucilities. More than one BellSouth employee knew of the volume and direction 
of the traffic, including BellSouth's traffic planner for Raleigh and BellSouth's project manager for 
Metacomm. Metacomm's connectivity to a CLEC was confirmed to over 30 people, employed by 
either BellSouth Telecommunications or BellSouth Business Systems. 

US LEC further argued that BellSouth knew and understood the reciprocal compensation 
liability arising from the Metacomm and MCNC networks. US LEC asserted· that BellSouth 
employees discussed the reciprocal compensation resulting from the MCNC and Metacomm 
terminating traffic directed to· the US LEC network NeV~rtheless, BellSouth continued to sell 
facilities and services to Metacomm without objection and to accept the payments Metacomm's 
growth· provided it. BellSouth also knew about" US LEC's arrangement 'to share. reciprocal 
compensation with MCNC and Metacomm. BellSouth's North Carolina President and BellSouth', 
Assistant Vice President of Sales were told in January 1998 that MCNC bad agreed to share 
reciprocal compensation with US LEC. BellSouth cannot argue that it did not have notice of a 
similar agreement between US LEC and Metacomm. It knew of the similarities in the design and 
configuration of the networks. US LEC stated that the fact that MCNC had a sharing arrangement 
with US LEC put BellSouth on notice.in January 1998 of the existence of a similar agreement 
between US'LEC and Metacomm. Further, as a competitor, US LEC was under no obligation to 
inform BellSouth of its decision to share reciprocal cOmpens~tion. 

US LEC asserted that BellSouth was also aware of bow MCNC and Metacomm intended to 
configure and market their networks. ·BellSouth learned from Metacomm in January 1998 and 
thereafter the configuration of theMetacomm network and bow Metacomm intended to use its DS3s. 
BellSouth knew about every Metacomm customer as each was added, because BellSouth was given 
their identities by Metacomm so BellSouth could install the DS3s and PRis. BellSouth never refused 
to provide service and actively sought Metacomm's business before and after this proceeding was 
filed. From January 1998 through July 15, 1998, BellSouth never complained to Metacomrn or 
US LEC. On July 15, 1998, BellSOuth stated that it would not pay reciprocal compensation for 
circuits tliat remained open between a BellSouth customer and US LEC's network but over which 
no information is transmitted, or for other arrangements entered into solely for the purpose of 
generating reciprocal compensation. 

US LEC argued that the Commission must conclude that Metacomm and US LEC reasonably 
relied, to their detriment, on BellSouth's silence and its expressions.of a desire to do business with 
Metacomm. US LEC and Metacomin could have avoided the substantial financial and manpower 
commitment they made to theMetacomm network after January 1998 ifBellSouth had made any of 
its objections. US LEC could have sought a ruling on enforcement of the contract in advance. 
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Quas/-Estoppel. VS LEC stated that BellSouth is also barred by the related doctrine of 
"quasi-estoppel" from seeking a rewri_te of the Interconnection Agreements. BellSouth's efforts to 
woo Metacomm in 1998 and well into 1999 have two effects in this proceeding. First, there is a legal 
obligation on BellSouth whicl, results from its acceptance of the benefits of the Metacomm contract. 
BellSouth may not see)c out and accept all of the benefits of the contract, accept Metacomm's money, 
a,nd sell M~mm more services, only to th~ say that those services were Used to pel'petrate a sham 
with BellSriuth as the victim in order to avoid the obligations it well understood would result from 
accepting those benefits. 

Secon~ there are implications regardJng the credibility ofBellSouth's legal positions in this 
proceeding. The Commission mtist determine whether BellSouth's claimed defenses are bona fide 
arguments with legal merit or artificial stumbling blocks simply to delay the paymeot obligation. US 
LEC stated that the defeoses are not boria fide. JfBellSouth really believed that Metacomm was a 
canier or a reseller, ·BellSouth would ·have billed Metacomlil as a carrier or reseller, but it did not. 
If BellSouth believed it was the viCtim of a sham, it would have come to the Commission or a court 
·to be relieved of the obligation of installing those facilities. If BellSouth believed that Metacomm 
traffic was interfering with its network, it .would have produced evidence of that fact and would have 
asked this Commission for relief to preveitt that harm. ' 

Similar to US LEC, Metacomm argued that BellSouth knew from its inception that 
Metacomm's network was originating a large number oflong duration calls over BellSouth's network 
and terminating those calls on-US LEC's D:etwork. BellSo'1th encouraged-Metacomm's growth and 
transformed Metacomm into orie ofBellSouth's largest and most valued customers. In Metacomm'S 
view, BellSouth intended that MetacoJl11l1 rely upon its representations of "partnership" building.,and 
Metacomm _did so to. its detriment. l3ellSouth continued to accept monthly payments of 
approximately $1 million from Metacomm,and encouraged Metai:omm to order additional facilities. 
Metacomm·made contractual commitmentS with CUstomers and vendors and deployCd its limited 
resources toward building its business. .Metacomm committed itself to its busin.ess plan of 
constructing a network capable of providing wide bandwidth services to schools and businesses in 
North Carolina. Now BellSouth claims th.it

0

Metacomm's network is a Sham, is.inefficient, and 
violates public policy. Metacomm argued that equity does not allow BellSouth to use such tactics. 

The Commission concludes that the. equita!,le doctrines of est opp el, waiver, and laches should 
not be applied to bar the relief sought by BellSouth. There is a great deal of conflicting testimony 
and evidence in ,the record regarding what BellSouth knew or did not know, what US LEC. and 
Metacomm did or did not disclose to BellSouth; and the timing of iuch disclosures and knowledge. 
There is so much conflicting evidence that it would be inappropriate to co_nclude that BellSouth had 
full knowledge of the US LEC plan and, therefore, it would be inappropriate to apply the equitable 
do~es of estoppel, waiver, or laches. -

Although it appears that employees in so~e BellSouth subsidiaries knew some pieces of the 
pictur_e, BellSouth argued convincingly that its knowledge and understanding of the-situation was 
incomplete. US LEC and Metacomm have not proven that BellSouth BusinesS Systems and 
BellSouth employees pieced together the knowledge of various individuals for several months. 
Nevertheless, it appears that BellSouth alerted US LEC and brought its complaint to the Commission 
within a reasonaJ:,le time of its developing suspicions that the "nailed up connections" were established 
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for the purpose of generating reciprocal compensation. BellSouth noted that it filed its complaint less 
than a year after Metacomm began constructing its network and within months after BellSouth first 
began to suspect a .problem. The facts certainly do not demonstrate 'that BellSouth intentionally 
elected to waive its right to dispute the propriety of reciprocal compensation for the traffic at issue, 
that BellSouth deliberately delayed in filing its complaint in order to harm US LEC and Metacomm, 
or that BellSouth in any other fa Shi on relinquished its right to pursue its claim at the 'Commission. 

CONCLUSION NO. 6 

The Commission's decision in Docket No. P~55, Sub 1027 (ISP Order) does not control the 
determination in this case of whether BellSquth should be required to pay reciprocal 
compensation for Metacomm traffic under the Interconnection Agreements, 

POSITIONS OF PARTIES 

BELLSOUffl: According to BellSouth, the Commission's decision in Docket No. P-55, 
Sub 1027, does not require that Metacomm connections which originated in one local .exchange and 
terminated to Metacomm equipment located within a different local exchange be deemed "local" 
under the Interconnection Agreements between BellSouth and US LEC. 

US LEC: Because the ISP Order interprets the same BellSouth/US LEC Interconnection 
Agreement which is the subject of this complaint proceeding, the interpretation contained•in the ISP 
Order'is binding. 

METACOMM: According to Metacornm, the arguments made by BellSouth in this case 
are premised on the same theory that the Commission rejected in its ISP Order. The Commission 
should decline BellSouth's arguments in favor of a reversal of the ISP Order. 

DisCUSSION 

On October 24, 1997, US LEC filed a Petition with the Commission In Docket No. P-55, Sub 
1027, to enforce its Interconnection Agreement with BellSouth, which was approved by the . 
Ccmrnission on January 29, 1997. US LEC contended that BellSouth had breached the contract by 
fuiling to pay reciprocal compensation for the transport and termination of local exchange traffic from 
BellSouth end users that was handed off by BellSouth to US LEC for tennination to US LEC local 
exchange end users who are ISPs. 

In the ISP Order which was issued on February 26, 1998, the Commission concluded that the 
ISP traffic under dispute was local and that US. LEC was· entitled to reciprocal compensation in 
accordance with the contract terms. The Commission noted that the Interconnection Agreement 
spoke of reciprocal compensation for local traffic and that there was no.exception for local traffic to 
an end user who happened to be an ISP. For the purposes of reciprocal compensation, the 
Commission concluded that the call'tenilinated when it was delivered to the called local exchange 
telephone number of the end-user ISP. The Commission further noted that BellSouth treats calls 
from its own end-user customers to ISPs it serves with telephone numbers in the same local calling 
area as local traffic; that BellSouth charges its. own ISP customers local business line rates for local 
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telephone exchange service; that when a BellSouth telephone exchange service customer places a call 
to an ISP within that caller's local calling area, BellSouth !rests this as a local call pursuant to the 
terms of its local tariffs; and that BellSouth also treats the revenues associated with· the lo Cal 
exchange traf:lic to its ISP customers as local for purposes of separations and AR.MIS reporting. The 
Commission also stated that the FCC bad.not at that time squarely addressed this issue and that, while 
both sides presented extensive exegeses On the obscurities ofFCC rulings bearing on ISPs, there w~s 
nothing dispositive jn the FCC rulings at that-time. The Commission stated that-every state that had 
ruled on the matter through the date of that Order had ruled that such ISP traffic was local. 

BellSouth appealed the Commission's ISP Order to the Federal District Court for the Western 
District of North Carolina While the matter was pending before the Federal District Court, the FCC 
issued its Declaratory Ruling in CC Docket Nos. 96-98 and 99-68 on February 26, 1999, wherein it 
held that ISP-bouod traffic is largely jurisdictionally interstate, but further held that it would decline 
"to interfere with state commission findings as to whether reciprocal compensation provisions of 
interconnections agreements apply to ISP~bound traffic, pending adoption ofa rule "establishing ai1. 
appropriate interstate compensation mechanism." (Paragraph 21). ThC Federal District Court 
remanded the case to the Commission by Order dated May 24, 1999, for reconsideration in light of 
the FCC's Declaratory Ruling. of February 26, 1999. The Commission appealed the case on 
jurisdictional grounds to the United States Court of Appeals for the Fourth Circuit where the matter 
is now pending. 

The parties to this case take contrary pOsitions on the issue of whether the ISP Order controls 
the determination· of whether reciprocal compensation must be paid by BellSOUth under the 
Interconnection Agreements. In the ISP Order, the Commission adclresSed the applicability Of the 
reciprocal compensation provision in the specific context of typical dial-up Internet traffic; i.e., the 
situation where a ·customer of an ISP connects to the ISP by means of a local phone call using 
telephone exchange service. Iri. that context, the Commission concluded that dial-up· calls to the 
Internet constitute local traffic fof purposes of payment of reciprocal compensation when the end.: 
user customer places a local telephone call to his or her ISP delivered·to the called telephone number 
in either the same exchange or a corresponding EAS exchange. The specific factual situation and 
question which was addressed by the Commission in the ISP Order related solely to dial-up ~alls 
placed to ISPs by end-user customers. It did not address the factual ·situation which bas been 
presented in this'complaint proceeding. That being the case, the ISP Order is certainly not controlling 
or dispositive as to·the outcome of the instant dispute, although it can certainly be looked to for 
guidance where it may have some relevance. The Commission believes that US LEC and Metacomm 
cannot reasonably rely on the ISP Order io justify their position that BellSouth should be required 
to pay reciprocal compensation ih this case. The factual situations are simply too different 
considering in particular the physical configuration of the US LEC/Metacomm network architecture. 
This case involves facts which are far different from those addi'essed·by the Commission in·the iSP 
Order dealirig with typical dialsup Internet calls placed by an end'user customer where the customer 
actually dials a local telephone number and the call to the ISP is delivered.in the customer's same 
local exchange or an BAS exchange serving the called telephone number. 

IT IS, THEREFORE, ORDERED:as follows: 
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1. That no reciprocal compensation is due for any minutes of use attributable to 
Metacomm or MCNC. · 

2. That US LEC shall, to the extent it has not done so previously, identify the number 
of mjnutes on each of its reciprocal compensation invojces to BellSouth which are attributable to 
Metacomm and MCNC. ' 

3. That US LEC shall cease immediately from billing BellSouth reciprocal compensation 
for minutes of use attributable to Metacomm. 

4. That US LEC shall refrain on a going-forward basis from billing BellSouth reciprocal 
compensation for traffic of the nature ruled noncompensable herein. 

ISSUED BY ORDER OF THE COMMISSION. 
This the --11.!L day of March , 2000, 

mz03l!Oll.OI 

Commissioner Judy Hunt dissents. 
Commissioner William R. Pittman concurs .. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

DOCKET NO. P-561, SUB 10 

COMMISSIONER JUDY HUNT, DISSENTING: 

In this Order, the majority directs that "no reciprocal compensation is due for any minutes·of 
use attributable to Metacomm or MCNC." In my view, at a minimum, the commission.should 
consider requiring that BellSouth pay reciprocal compensation for certain minutes of use where it is 
clearly established as fact that "real" customers or users existed. The parties do not instruct the 
Commission on how to ascertain "real" minutes.of use and all parties argue for "all or nothing" 
compensation. The majority, therefore, says actual customer minutes cannot be estimated. 
Nevertheless, the record shows that a number of real users or customers did exist and were benefiting 
from the service. Even without request from the parties, the Commission should have the fortitude 
to establish remedy for some minutes of use. 

Further, in this case, BellSouth bears the burden of proof in its complaint that US LEC was 
improperly invoicing-BellSouth for millions of dollars of reciprocal compensation. A contract existed 
that perhaps is vague and unclear, but if so, it is BellSouth's responsibility- to prove that they 
(BellSouth) should be relieved of payment responsibility. Rather than "proving'' this, Bell South 
attacks the '1ntent" of US LEC. US LEC (and every current and former employee) may not all be 
pure of heart, but BellSouth, in my view, does not meet the burden of proof by showing that the 
contract in wholly invalid. 
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This Order also quotes heavily from BellSouth testimony and briefs and fails to acknowledge. 
perhaps counter-balancing comments in US LEC/Metacomm documents,(see Executive Summary 
ofMetacomm's post-hearing brief). 

BellSouth'• complaint also asks the Commission to find that the minutes of use do not qualify. 
for reciprocal compensation as a matter of public policy. The question hefe is whe¢.er the majority 
decision will fuel or chill futµre, innovative, technological developments and promote meaningful 
competition. Failure to enforce this coµtr_act may have the effect of preventing new entrants in the 
high tech community from introducing innovations that require regulatory oversight. Future new 
entrants may be understandably concerned that regulations ten~ to protect the regulated. 

isl Judy Hunt 
Judy Hunt, Commissioner 

DOCKET NO, P-561,.SUB 10 

COMMISSIONER WILLIAM R. PITTMAN, CONCURRlNG: 

I concur wholeheartedly with the result reached by the majority on every issu~ in this,case, 
I write separately, however, to highlight what I believe to be the fraudulent, unfair and deceptive, and 
perhaps even criminal conduct of US LEC and Metacomm. 

Fraud can be defined in a number of ways, including "[a] false representation of a matter .of 
fact, whether by word or by conduct, by false or misleading allegations, or by concealment of that 
which should have been disclosed, which deceives and is intended to deceive another so that he shall 
act upon it to his legal injury." Black's Law Dictionary 594 (5th ed. 1979). The evidence in this case 
suggests the existence of each of those-elements in the conduct ofUS LEC and Metacomm. 

North Carolina General Statute §75-1.1, which mirrors federal law, makes unlawful ''unfair 
or deceptive acts or practices in or affecting commerce." N.C. Gen. Stat. §75-1.1 (1999), 15 
U.S.C.A §45(a)(l) (1997). "A practice is unfair when it offends established public policy as well as 
when [it] is immoral, unethical, oppressive, [ or] unscrupulous ... ''. Johnson v. Phoenix Mut. Life Ins. 
Co., 300 N:C. 247,263,266 S.E. 2d 610;621 (1980). "An act .. .is deceptive ... ifit has the capacity 
or tendency to deceive." Id at 265, 266 S.E. 2d at 622. The evidence in this case suggests conduct 
by US LEC and Metacomm that was both unfair and deceptive. 

The crime of obtaining property by false pretense is defined as_a false representation ofa 
subsisting fact or a future fulfillment or event which is calculated and intended to deceive, which does 
in fact deceive, and by which one obtains or attempts to obtain property from another. N.C. Gen. 
Stat. §14-100 (1999); Statev. Cronin, 299 N.C. 229,262 S.E. 2d 277 (1980). The evidence in this 
case suggests the existence of probable cause to believe a prima facie case of obtaining property by 
false pretense could lie against-US LEC and Metacomm. 

The evidence in this case suggests, in fact, that the US LEC/Metacomm alliance was part of 
a grand scheme by US LEC to squeeze enough money out of BellSouth to finance much ofit_s 
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operation. There is no·other reason apparent from this evidence for the existence ofMetacomm other 
than the generation of reciprocal compensation payments to US LEC. The evidence suggests that 
Metacomm and (because Metacomm is little more than a corporate alter ego of US LEC and,its 
principals) US LEC initially had no plans for Metacomm to serve end users. Probably out of fear of 
discovery, Metacomm was later told to develop some "real" traffic for its sham network, and it made 
some attempts to do so. Putting a red dress on a hog does not change its essential nature, although 
US LEC/Metacomm's misrepresentations and other attempts to conceal their scheme from BellSouth 
worked for several months. 

MCNC and some ofMetacomm's "customers", lured by the promise-of free highatechnology 
equipmen~ free Internet access and capacity beyond belie( were duped into becoming accomplices 
in this scheme for a time. MCNC withdrew as scion as its management discovered the true character 
of this "network''. Even sonie ofMetacomm's investors had "strange feelings" about the way 
Metacomm·did business. Indeed. 

US LEC's pious breast beating about the sanctity of contracts would be laughable if it weren't 
so serious a matter. "Although the law will not generally inquire into men's acts and contracts to 
determine whether they are wise and prudent, yet it will not suffer them to be entrapped by fraudulent 
contrivances or cunning or deceitful management of those who purposely mislead them." 17 A Am. 
Jur. 2d Contracts §238 (1991). Contracts against public policy will not be enforced. Gore v. Bal~ 
279 N.~. 192,203 182 S.E. 2d 389 (1971). 

Some will argue that the US LEC/Metacomm scheme was simply a clever and innovative 
mechanism resulting from the introduction of competitiOn in public telecommunications. While 
clever, the scheme is not particularly innovative, deriving from a certain snake which convinced a 
certain woman that a certain fruit would be good for her. The US LEC/Metacomm attempt to build 
a facilities-based competing provider with hundreds of millions of reciprocal compensation dollars 
is certainly the result of competition in public telecommunications,. but this remora-like approach was 
clearly not contemplated by the Congress or the North Carolina General Assembly in the passage of 
telecommunication competition legislation. Genuine, service-providing, value-adding business, 
something the US LEC/Metacomm enterprise clearly was not, was contemplated. 

Not only is reciprocal compensation not dUe in this case, perhaps we should take a careful 
look at whether US LEC's certificate should continue to be valid in North Carolina. The kind of 
scheme perp~ted upon BellSouth is obviously not in the public interest. Perhaps we should decide 
whether allowing the perpetrator to continue to do business in this state is in the public inter~st. 

/s/ Wiltiam R. Pittman 
Commissioner William R. ·Pittman 
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APPENDIXA 

The major relevant provisions of the three Interconnection Agreements are as follows: 

Third whereas clause,, 1997 Agreement: 

WJIBRE.AS, the parties wish to interconnect their facilities, purchase unbundled' elements, 
and exchange traffic for the purposes_of fuliilling their, obligations pursuant to sections 251, 
252 and 271 of the Telecommunications Act of 1996.and to replace any and all other prior 
agreements, both written and oral; 

Section J.C., 1997 Agreement: 

,c;. Local Traffic is defined as any telephone call that originates in one exchange 
and terminates in either the same exchange, or a corresponding Extended Area 
Service C'EAS") exchange, The terms Exchange, and BAS exchanges are defined and 
specified in,Section AJ. ofBe~Soµth's General Subscriber Service Tariff. (Accord, , 
Section I.D., 1998 Agreement and Section I.D., 1999 Agreement) 

Section,JV.A, 1997 Agreement: 

IV. Local Interconnection 

A. The delivery oflocal traffic between the parties shall be reciprocal and 
compensation will be mutual according to the provi~ions of this Agreement. The 
parties agree Ilia! the exchange of traffic on BellSouth', EAS routes shall be 
considered as local traffic and compensation for the termination Of such traffic shall
be pursuant to the terms of this section. EAS routes are thOse exchanges within an 
exchange' s Basic Local Calling Area, as defined in Section A3 ofB ellS outh' s General 
Subscriber Services Tariff. (Accord Section IV,B,, 1998 Agreement and Section 
IV.A, 1999 Agreement) 

• Section IV.B., 1997 Agreement: 

B, Each party will pay the other for terminating its local traffic on the 
other's network the local interconnection rates as set forth in Attachment B-1, by this 
reference incorporated-herein. The charges for local interCoruiection are to [be] billed 
monthly ,and payable quarterly after appropriate adjustments pursuant to this 
Agreement are made. Late payment fees, not to exceed·l % per month after the due 
date may be assessed, if interconnection charges are not paid within thirty (30) days 
of the due date. (Accord 1998 Agreement, Section IV. C. and 1999 Agreement, 
Section IV.B,) 
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·sectionIV.C., 1997 Agreement: 

C. US LEC. and BellSouth enter into this Agreement with the 
understanding that the carriers would be interconnecting with each other for 
comparable types of calls and that usage would likely be reasonably balanced, i.e., US 
LEC would be terminating to BellSouth approximately the same level of usage that 
BellSouth would be terminating to US LEC. If at any time during •the term of this 
Agreement traffic is imbalanced tq the degree that US LEC feels a cap on amounts. 
owing under this Agreement is required, US LEC has the option to adopt the 
comparable billing provisions contained in any agreement that BellSouth negotiates 
or has entered into with another ALEC which contains cap provisions, after August 
8, 1996 provided that US LEG adopt the billing provisions of such other agreement 
that are comparable to those contained in this Section IV. Each party will report to 
the other a Percentage Local Usage ("PLU'') and the application of the PLU will 
determine the amount of local minutes to be billed-to the other party. For purposes 
·of developing the PLU, each party shall consider every local call, including non
intermediacy calls, aild every long distance call. Effective on the first of January, 
April, July and October of each year, the parties shall update their PLU. 
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DOCKET NO. P-55, SUB 1013 
DOCKET NO. P-55, SUB 1161 
DOCKET NO. P-100, SUB 72 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION · 

DOCKET NO: P-55, SUB 1013 

In the Matter of 
Application by BellSouth Telecommunication~ Inc., 
For, and Election of; Price Regulation 

DOCKET NO. P-55, SUB 1161 

In the Matter of 
Complaint of AT&T COmmunications of the Southern 
States, lric.,'Requesting that the·CommiSsion Reduce 
BellSouth Telecommunications, lnc.'s Intrastate 
Switched Access Rate 

DOCKET NO. p. I 00, SUB 72 

In the Matter of 
Investigation to Detennine Whether Competitive LoJl.g 
Distance Service Should lie Allowed in North 
Carolina and What Rules and Regulations Should Be 
Applicable to Such Service if Authorized 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER 
REGARDING 
JOINT 
STIPULA'TION 

HEARD IN: Commission Hearing Room 2115, Dobbs Building, Raleigh, North Carolina, on April 
27 i!.Dd May 2, 2000· 

BEFORE: Chairman Jo Anne Sanford, ·Presiding, and Conunissioners Ralph A Hunt, Judy Hunt, 
· William R. Pittman, J. Richard Conder, Robert V.-Owens, Jr., and Sam J. Bivin, IV 

APPEARANCES: 

For BellSouth Telecommunications, Inc.: 

Edward L. Rankin, III, General Counse~ BellSouth Telecommunications, Inc., Post 
Office Box 30188, Charlotte, North Carolina 28230 

R. Douglas Lackey, Associate General Counse~ BellSouth Telecommunications, Inc., 
675 West Peachtree Street, N.E., Atlanta, Georgia 30375 

Robert W. Kaylor, Law Offices of Robert W. Kaylor, PA, 225 Hillsborough Street, 
Suite 480, Raleigh, North Carolina 27603 
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For AT&T Communications of the Southern States, Inc.: 

Tun.Lamoureux, AT&T Commw:tlcatio_ns of the Southern States, Inc., 1200 Peachtree 
Street, N.E., Atlanta, Georgia 30309 

Alexander P. Sands, Womble, Carlyle, Sandridge & Rice, 
· Post Office Box 831, Raleigh, North Carolina 27602 

T. John Policastro, · · ISO Fayetteville Street Mall, Suite 1340, 
Raleigh, North Carolina 27601 

For MCI Worldcom, Inc.: 

Ralph McDonald, Bailey & Dixon, L.L.P., Post Office Box 1351, 
Raleigh, North Carolina 27602-1351 

For Carolina Utility Customers Association, Inc._: 

James West, West Law Office~ Post Office Box 1568, Raleigh, North Carolina 27602 

For the Using and Consuming Public: 

Antoinette R. Wike, Chief Couitse~ Public Staff, 4326· Mail Service Center, 
Raleigh, North Carolina 27699-4326 

Kevin Anderson, Assistant Attorney Gener~ North Carolina Department ofJustice, 
Post Office Box 629, Raleigh, North Carolina 27602 

BY THE COMMISSION: This matter arose on July 28, 1999, upon the filing of a complaint 
by AT&T Communications of the Southern States, Inc. (AT&T), seeking a reduction in the rates 
charged by BellSouth Telecommunications, Inc. (BellSouth), for intrastate switched access service. 
In its complaint, AT&T alleged that BellSouth's rates for switched access service in North Carolina 
are the highest in the nine-state BellSouth region and are well above their cost. AT&T further alleged 
that these rates are discriminatory and anticompetitive. AT&T requested that BellSouth's switched 
access rates be reduced to $.01 a minute. 

By Order issued August 3, 1999, the Commission served the complaint on BellSouth. On 
September 7, 1999, BellSouth filed an answer.and motion to dismiss requesting the Commission to 
consolidate the issues set forth in the complaint with the universal service docket, No. P-100, Sub 
133g. By Order issued September 9, 1999,-the Commission, having detennined that the issues raised 
by AT&T warranted immediate investigation, set the matter for hearing on December 6, 1999. 

On November 4, 1999, AT&T and BellSouth filed a joint motion requesting the Corrimission 
to stay its procedural order and continue the hearing until January 10, 2000. The movants stated that 
they had agreed to tenns_and conditions satisfying the complaint and were in the process of creating 

548 



', 

TELECOMMUNICATIONS - MISCELLANEOUS 

a joint stipulation regarding proposed changes in BellSouth'• Price Regulation Plan, By Order 
entered November 10, 1999, the motion was granted. 

On December 21, 1999, AT&T and BellSouth filed a joint motion requesting a further stay 
and continuance. By Order issued December 29, 1999, the Commission granted the motion and 
continued the hearing until March 13, 2000. A third joint motion was filed on February 4, 2000, 
requesting that the hearing be continued until March 20, 2000, 

' ' 

On February 15, 2000, AT&T ;neli'Sliiiu/; run! the Public Staff (the Stipulating Parties) filed 
a 1oint Stipulation settling AT&T's complain~ revising BellSouth's Price Plan, establishing an 
enhanced infrastructure fund to further deployment of Asymmetric Digital Subscriber Line (ADSL) 
technology, and adopting service objectives with self~enforcing penalties. 

On Februacy 16, 2000, the Public Staff filed a Petition requesting the Commission to require 
facilities-based interexchange carriers (IXCs) to flow through, on a dollar-for-dollar basis, the 
intrastate switched access charge reductions made by BellSouth pursuant to the Joint Stipulation. 

On February 17, 2000, the Commission issued an Order scheduling a hearing on the 
1oint Stipulation for March 27, 2000, and requiring the Stipulating Parties to file testimony. On 
March 10, 2000, Carolina Utility Customers Association, Inc, (CUCA), filed a motion for an 
extension of time and continuance asking that the hearing be held on or after May 29, 2000, The 
hearing was rescheduled for April 24, 2000, The hearing was subsequently rescheduled for April 25, 
2000, at the request of BellSouth and AT&T, and for April 27, 2000, on the Commission's own 
motion. 

The matter came on for hearing on April 27, 2000, before the Full Commission, BellSouth 
presented the testimony and exhibits of Linda P. Cheatham, Director ofRegulatory for BellSouth in 
North Carolina, AT&T presented the testimony ofGregmy R Follensbee, a Director in AT&T's 
Law and Government Affairs organization. The Public Staff presented the testimony of Ben 
1ohnson, Ph,D,, a consulting economist and President ofBen Johnson Associates, Inc. Neither tho 
Attorney General nor CUCA presented testimony. One public witness, Catherine Williams Pitts, 
testified concerning the quality of service provided by BellSouth to Internet service providers. 

Summaries of the Briefs and/or Proposed Orders of the Parties 

Summary of the 
Attorney General's Brief and Proposed Order 

The Attorney General's position is that the proposed Stipulation should not be approved. He 
argued that (a) there is no.basis in the record for premature revisions to the Price Regulation Plan; 
and (b) there is no basis in the record, nor is there any reason to believe, that residential rates 
(including rates for residential services in the various baskets) should be increased. 

Regarding the proposed revisions to the Price Regulation Plan, the Attorney General argued 
that BellSouth's Price Plan was designed to be a reasonable way of transitioning to a competitive 
market that would provide tangible benefits to consumers. For instance, BellSouth's witness Dr. 
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Lewis J. Perl testified in 1996, when the Price Regulation Plan was first considered by the 
Commission, that " ... the Plan will not only ensure that rates will continue to be affordable; it will 
make basic telephone service even more affordable than it is today. The primary issue here is to 
ensure affordable rates for residence basic exchange service." (Emphasis in original). Other 
BellSouth witnesses assured the Commission in 1996 that quality of service to consumers would not 
deteriorate if the Price Plan were adopted. 

BeUSouth's Price Plan itself.provides that the Commission shall undertake a review of the 
operation of the Plan before it expires and ii{up for renewal. Because the Price Plan expires in 
approximately one year (June 24, 2001 ), those proceedings must necessarily begin within the next 
few months. When conducting a review of the Price Plan, the Commission's evaluation should 
consider how the Plan's operation has affected citizens of North Carolina and specifically whether 
the Plan:" ... (i) protects the affordability of basic local exchange service, as such service is defined 
by the Commission; [ii) reasonably assures the continuation of basic local exchange service that meets 
reasonable service standards that the Commission may adopt; (ill) will not uoreasonably prejudice any 
class of telephone customers, including telecommunications companies; and (iv) is otherwise 
consistent with the public interest." G.S. 62-133.S(a) and/or G.S. 62-133.S(c). Following this 
review," ... the Commission may make modifications to the Plan consistent with the public interest." 
Section IX of the Price Plan. 

G.S. 62-133.S(c) prescribes a specific procedure that the Commission must follow when a 
local exchange company seeks to modify its price plan prior to expiration. Pursuant to such 
provision, the Joe.al exchange company is required to file an application with the Commission, and in 
considering the proposed modifications, the Commission, as provided by G.S. 62-133.S(c), must 
evaluate whether the modified plan comports with the four statutory conditions as set forth above. 

The Attorney General stated that when the Commission reviews the Price Plan in the coming 
months, it will consider a number offuctors. Public Staff witness Dr. Ben Johnson testified that when 
the Commission conducts its full review of a price plan, it should consider the company's return on 
common equity. He testified that if there is a flaw in the plan that is causing a company to have 
excessive earnings, then the Commission should fix the flaw in some fashion. Witness Johnson 
testified that the review needs to be thorough-there needs to be full opportunity for discovery so 
the Commission can determine if there are improvements that could be made to the plan in order to 
accomplish public interest goals. He testified that the Commission needs to compare how each of the 
three major local exchange companies (LECs) have done under their respective price plans in order 
to determine how best to craft modifications to the plans. Witness iohnson testified that the 
Commission must have an appropriate evidentiary basis for making decisions regarding modifications 
to price plans so that such decisions are not arbitrary. He testified that the Commission needs to 
consider the significant revenue generated by vertical services such as call waiting and caller 
identification, and not just revenue generated by basic local exchange service, when it is considering 
modifications to a LEC's price plan. Finally, in this regard, witness Johnson testified that the 
Commission should examine how management behaved - what rates were increased, what rates 
were decreased, what happened to costs, and what happened to revenues. 

Notwithstanding the foregoing. the proposed Joint Stipulation asks the Commission to 
significantly modify BellSouth's Price Plan without conducting even a portion of the full review of 
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the Plan required by G.S. 62-133.S(c). Among other things, the proposed Jpint Stipulation would 
directly result in a $I.SO increase in basic local exchange ra_tes-for residential consumers, to be 
imposed in three separate increments. BellSouth's annual revenues from the proposed increases in 
residential basic local exchange service rates would be increased by a total of$24 million, once fully 
implemented over a two-Year period. In addition, the proposed Joint Stipulation would modify the 
Price Plan by moving some services (or portions of services) such as Complete Choice and Area Plus 
from one category of services to another. It would also create a new category of services, Non-Basic 
1.5 (NBl.5) Service. Such cbm,ges would ·allow BellSouth to substantially increase other residential 
rates and charges. BellSouth has, in fact; indicated Iha~ for example, the rates for Complete Choice 
and Area Plus would increase as a result of the Joint Stipulation. 

The law and the public interest require that changes to the Price Plan be based on a fully 
developed record and the criteria set forth above. The Attorney General does not believe that there 
is evidence in the record to support any of the proposed modifications to the Plan. For example, 
there is no evidence in the record to support the notion that BellSouth needs additional authority or 
flexibility under the Plan to raise residential rates or make substantive changes to its Price Plan. In 
fact, BellSouth's witness testified that " ... price regulation is wo,rking as it was intended." 
Moreover, no.studies were done by either BellSouth or the })ublic Staff regarding competition in the 
market for the services which would be moved from one category to another. Certainly, no studies 
have been presented to or considered by the Commission. Furthennore, witness Johnson even 
testified that he would not characterize vertical services - which under the proposed Joint 
Stipulation would be moved from the Basic to the Non-Basic I ~!) Category - as being 
competitive. In fact, the evidence indicates that services were moved from one category to another 
in an arbitrary fashion" ... as part ofa negotiation." It is clear from the record that "negotiation" 
was substituted for formal examination of market conditions. 

Both BellSouth and the Public Staff testified that, at one point and while under the Plan, 
BellSouth cut costs at the expense of service quality. Such action clearly does not support an 
increase in residential rates. If anything, it indicates that full review of the Plan should come sooner 
rather than ·tater as proposed in the Joint Stipulation, that is, under the Joint Stipulation, the 
Commission's full review ofBellSouth's Price Regulation Plan would be deferred for approximately 
one year so that it would not occur prior to June 24, 2001. The existing PJan currently provides for 
full review of its provisions by the Commission prior to the expiration of its fifth and final year on 
June 24, 2001, which as previously indicated, would imply that proceedings in that regard should be 
commenced by the Commission in the very near term. · 

Regarding the proposed $1.50 increase in residential rates for basic local exchange service 
and the additional residential rate increases that would occur as a result of the changes in services 
between categories, the Attorney General observed that such increases come at a time when 
BellSouth is earning record profits and making an estimated 27.75% return on common equity, 
according to the Commission's most recent Quarterly Review. Before the Commission can-find that 
the Price Plan should be modified and the proposed residential rate in~es allowed, it must first find 
that all of the statutory criteria are met, including a finding that the rat~ increases are in the public 
interest. 
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Wrth respect to the argument that it is necessary to increase basic local exchange service rates 
to foster competition'for telecommunications services, both AT&T witness Gregory R Follensbee 
and Public Staff witness Johnson testified'that local exchange rates do not have to be increased in 
order to encourage competition in the local exchange market. Further, witness Johnson testified that 
the telecomniunications industry is a declining cost industry and that local service for residential 
customers is now priced above its direct cost. 

At, least one other Commission in BellSouth's territory has taken the opposite approach from 
that advocated by the Joint Stipulation with reSpect to rates for basic local exchange service. In an 
Order dated May 2, 2000, the Louisiana Public Service Commission ordered that "BellSouth shall 
not increase any basic local exchange rates pursuant to any rate rebalancing effort either under its 
consumer price protection plan or through any other mechanism for a minimum of three years from 
the effective date of this Order." 

In short, there is no evidence whatsoever in the record that residential rates and charges 
should be increased. Indeed, such rates and Charges are still for monopoly services and therefore 
should be the last to be increased. 

BellSouth does have the authority, under its current Plan, to make increases in residential rates 
provided it makes the appropriate corresponding reductioris. Furthermore, once the full review of 
the Plan occurs, the Commission will have every opportunity, pursuant to Section IX of the Plan, to 
evaluate whether the Plan is "consistent with the public interest" and whether rates are set at 
appropriate levels under the circumstances. 

In concluding, the Attorney General asserted that the Commission should not approve the 
proposed Joint Stipulation as it has been presented. He reiterated that the evidence of record does 
not support allowing BellSouth to prerna!Urely change its Price Plan, for example, by moving certain 
services from one service category to another and by creating a new price plan service category, both 
of which provide BellSouth with increased flexibility for imposing higher levels of increase in local 
service rates than presently exists under its current Price Plan. 

The Attorney General further stated that the Joint Stipulation does contain a number of 
potentially beneficial provisions, including reduced access charges, self-enforcing service penalties, 
an~ increased deployment of ADSL. However, he observed that modifications to the Price Plan and 
increased residential rates need not be part of this package. The Commission can consider those 
matters separately without involving the Price Plan. 

Fmally, the Attorney General stated that he had carefully considered recommending specific 
modifications to the Joint Stipulation to preserve the benefits of the Plan without requiring residential 
consumers to accept unwarranted rate increases. For example, he considered a proposal which would 
include the service penalties, ADSL enhancements, no modifications to the Price Plan, and a 
somewhat smaller reduction in access charges, so that the net revenue to BellSouth would be the 
same as under the Joint Stipulation. H0wever, in light of the fact that this was a three-party 
stipulation. that the Attorney General was not a party to the negotiations, and that modifications to 
BellSouth's Price Plan require BellSouth', approval, it was concluded that unilateral 
recommendations by any one party were not desirable. 
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Summary of 
Bel/South 'sand AT&T's Brief and Proposed Order 

In a Joint Proposed Order, BellSouth and AT&T (collectively BellSouth) argued that the Joint 
Stipulation should be approved for the following reasons: -

1. Consumers of local ex.change and intrastate long distance service.s in North 
Coro/in a will benefit more from its approval than its disapproval . 

; 

BellSouth cited to the testimony of witness Johnson in support of its proposal that the 
Commission should decide whether to approve the Joint Stipu1ation on the basis Of whether 
ratepayers were ''better off implementing this stipulation or not implementing it," and that the 
Commission should weigh the Joint Stipulation against ''broad public interest standards," and that_ 
"what matters is what would next year be with or without the stipulation?" Further, BellSouth cited 
to the testimony of witness Johnson in support of its proposal that while the Joint Stipulation touched 
on issues that the Commission will consider in more depth during its full review of the Plan, the 
current proceeding was not the appropriate forum in which to deal with those issues. 

2. Bel/South's access charge reductions and AT&T's commitment tO flow those 
reductions through to its customers on a doiiar.-for-doUar basis, as proposed by the 
Joint Stipulation, will translate into.real savings on most consumers' monthly toll 
hills. 

BellSouth explained that a major feature of the Joint Stipulation is a substantial, phased-in 
reduction ofBel!Soutlis intrastate switched access charges and AT&T's commitment to flow through 
those reductions to its North Carolina long distance customers on a dollar-for--dollar basis. In its 
prefiled testimony and again at the hearing,.AT&T confumed its commitment to flow through its 
share of the access reductions if the Joint Stipulation is approved. This $83 million reduction, and 
related flow-through-to AT&T1s customers, will only occur if the Joint Stipulation is approved. 

BellSouth explained that its current composite per.minute rate of$.062658, including both 
originating and tenninating charges, will be reduced to a composite rate of$.02 per minute over a 
two-year period. The total amount of the access charge reduction is $83 mllllon and will be phased 
in as follows: 

Upon Effective Date of Revised Plan 
First Anniversary of the Revised Plan 
Second Anniversary of the Revised Plan 

$.04 per minute 
$.03 per minute 
$.02 per minute 

If the Joint Stipulation is approved, the access reductions will make North Carolina's access 
rate among the lowest in the BellSouth_ region rather than among the highest. Moreover, based on 
the current average monthly bills for AT &T's residential customers in North Carolina, .the access 
charge reductions will allow AT&T to lower residential customer bills on average by $,85 per month, 
or a reduction of more than 14%. The actual reduction experienced by each customer will depend 
upon what long distance seivices he or she purchases from AT&T. BellSouth explained that because 
federal law precludes AT&T from reducing its toll rates to only BellSouth customers who subscribe 
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to AT&Ts long distance service, the average reductions for each customer are not as great as the 
reductions could have been if they had been confined only to BellSouth customers. However, if the 
Commis.sion were to order similar reductions in access rates of other local carriers, AT&T could pass 
through those savings to its statewide customers as well. 

BellSouth further cited to witness Johnson's testimony that another benefit to consumers from 
the access charge reductions will be a lessening in the disparity between intrastate and interstate toll 
rates. Because the per minute interstate access rates have declined sharply in recent years, many 
interstate calling plans have lower per minute rates than the lowest analogous intrastate rates. 
Reducing the intrastate access rates will lessen this discrepancy, thereby reducing consumer confusion 
and irritation over disparate toll rates. Further, witness Johnson testified that lower prices for toll 
service will serve to stimulate toll calling. Consumers will benefit when they respond to price 
reductions by increasing the frequency or duration of their toll calls. 

BellSouth pointed out that approval of the Joint Stipulation will result in the dismissal of 
AT&T's access charge complaint in Docket No. P-55, Sub 1161, thus saving the parties and the 
Commission the time and expense of litigating this complaint case and any appeals or other 
proceedings resulting from it. BellSouth pointed out that this will allow the Commission to deliver 
the benefits of reduced access charges immediately to North Carolina consumers, rather than months 
later if it rejected the Joint Stipulation and then decided to reduce access charges after hearing 
AT&Ts complaint case. 

J. The self-enforcing service quality penalty mechanism proposed by the 
Joint Stipulation will provide immediate, monetary incentives for BellSouth to 
improve and maintain service quality standards. 

A second major feature of the Joint Stipulation is the creation of a self-enforcing penalty 
mechanism wherein BellSouth must meet eight service quality objectives to avoid the imposition of 
significant monetary penalties. Under the Joint Stipulation, BellSouth will change its Plan to provide· 
for the payment of penalties if the objectives for the following service measurements are not met: 

a. Operator "011 answer time. 
b. Directory assistance answer time. 
c. Initial customer trouble reports per 100 access lines. 
d. Repeat customer trouble reports per 100 access lines. 
e. Out-of-service trouble cleared within 24 hours. · 
f. Regular service orders compl~ted within five working days. 
g. New service installation appointments not met for company reasons. 
h. New service held orders not completed within 30 days. 

The objective for each of these measurements will be those currently specified by Commission 
Rule R9-8, except for out~of-seIVice troubles cleared within 24 hours. Penalties for that service 
objective will be assessed only if BellSouth fails to achieve a 90% objective. 

Under the proposal, ifBellSouth's yearly average statewide service result for a given service 
measurement !i,lls below the established objective, the amount of the penalty is calculated by applying 
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the monthly penalty amount ($10,000) to each unit missed. For example, assuming tho yearly average 
statewide result for regular service orders completed within five working days is below 90%, if 
BellSouth complete\i 84% of regular service orders within five. working days in June, but the 
objective is 90%, then the penalty for June would be $60,000. 

In ~dition to the per-unit penalties, additional penalties would ~pply depending on the 
number-of motiths the Objective is missed. Such penalties would exceed $1 million for a specific 
measure if the monthly performance objective is missed for-nine or more months in the year. FIJI' 
example, if BellSouth were to miss three of tho eight objectives by 25% for tho year, tho.penalty 
would be over $11 million. After the total penalties for the yesr are calculated,' they will be issued 
as a credit on the bill of al.I residence and business customers of record within 60 days after the end 
of the applicable perlod. If this had been in place in 1999, BellSouth would have paid over $3 million 
in pe~ties. 

BellSouth argued that, in addition to pCoviding an incentive for BellSoUth to ~eet'its service 
quality standards, the setf-enforcirig mechanism is administratively sup~rior to the usual penalty 
process, where tho maximum amount is $1,000 per day, per violation, but may have to be collected 
through actiop.s instituted in Superior Court. Amounts remitted u~der the traditional process go to 
the.State, not tho consumers. BellSouth', proposed mechanism may also furnish useful precedent 
for other companies in the future. 

4. BellSouth 's commitment to substantially enhance its investment in ADSi 
technology, as proposed by the Joint Stipulation, will bring high-speed Jnternei 
a~cess to rural.and urban areas of Nort!J Carolina much faster than originally 
planned. 

BellSouth explained that a third major feature of the Joint Stipulation i_s the commitment by 
BellSouth to establish a $97.8 million ADSL enhanced infrastructure fun,d. This represents an 
increase of $60 million over BellSouth', current budget for ADSL deployment in North Carolina and 
guarantees almost ubiquitous deployment of the fast-access Internet technol_ogy years earlier. than 
planned. The enhanced fund will be used to equip 95 central offices and more than 2,100 remote 
ten;ninal sites for ADSL by y~-end'2002. Elie,;en of those Central offices have been identified as 
being in economically disadvantaged areas. 

BellSouth contended that reporting requirements associated with the deployment will allow 
the Commission.and Public Staff to monitor BellSouth's adherence.to its deployment-schedule. 
Beginning January 3 I, 2001, BellSouth will file the first of three reports with tho -Commission 
detailing BellSouth', progress in deploying ADSL capability. The second and third reports will be 
filed on January 31, 2002, and January 31, 2003, respectively. 

BellSOuth further cited to witness Johnson's testimony that the enhanced ADSL investment 
"is clearly a wfu" for Consumers because ''we're spreading that investment much more rapidly and 
much more broadly across the state than what BellSouth would do on its own." According to witness 
Johnson, "rapid deployment of ADSL will help meet the ever-growing demand for bandwidth by both 
business and residential customers." Witness Johnson further testified that merely the h;1creased 
awareness of'Uie availability of the new technology will benefit rural cus~omers as well. 
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5. Cr~ation of a NBJ.S basket and movement of services from the Basic basket to 
NBl basket provides BellSouth witf, necessary pricing flexibility in the emerging 
competitive local exchange environment 

BellSouth's rationale for this proposal is that, in the context of increasing competition, a new 
Plan basket known as NB 1.5 should be created which contains services that are more discretionary 
and/or more competitive than NBl. Thus, sixteen services currently categorized as NBl will be 
moved to NBl.5. The Joint Stipulation also calls for moving a Sub-subgroup of_services from the 
Basic to the NB 1 category-specifically; the' n.Ona'Ccess line portion of optional residential packages 
(vertical features) would be shifted to the NBl Category to reflect their more discretionary nature. 

For individual rate elements, the NB 1.5 Category of services will have the same pricing rules 
as the NB 1 Category, with the maximum increase in any given rate element in a single year limited 
to the change in the GDP-Pl plus 17%; but there will be a revenue cap on the NB 1.5 Category equal 
to the change in the GDP-Pl plus 3%, as opposed to the GDP-PI ininus 3% cap t~t exists for the 
NB I Category. 

BellSouth.cited especially to the testimony of witness Johnson in support of its proposal 
where be spoke of increasing competition arid the desirability of giving BellSouth additional pricing 
flexibility without giving it complete pricing freedom. For example, while.MTS and WATS services 
are not fully competitive, they are becoming more so. Similarly, data transport services are definitely 
becoming more competitive. 

6. Allowing BellSouth to offset basic rate increases aiainst access charge reductions 
as proposed in the Joint Stipulation is reasonable and in the public interest 

The Joint Stipulation would allow BellSouth to offset approximately $32.5 million of the $83 
million access charge reduction through increases in Basic Services. Of the $32.5 million, 
approximately $24 million is in residence basic local exchange service, equating to a per line increase 
of approximately $1.50 per month, by the end of the phase-in period. Moreover, NB I Services will 
be increased by $15 million, and the remaining $35.5 million will either be funded by productivity 
offsets in other categories or by BellSouth absorbing the decreases with no-offset. 

BellSouth argued that it was reasonable to allow it to offset the access reductions in this 
manner for several reasons. Frrst, the existing Plan already allows BellSouth to increase rates for the 
same service proposed to be increased under the Joint Stipulation, since the three-year cap on 
residential rates expired in June 1999. In fact, BellSouth has already notified the Commission that, 
should the Joint Stipulation be rejected, it would propose to increase the basic residence local 
exchange rate in an amount greater tlran that proposed in the first step of the phase-in period of the 
Joint Stipulation. Second, BellSouth noted that the existing GTE and Sprint Price Regulation Plans 
already allow them to offset basic rate increases against access charge reductions. Third, as witness 
Johnson pointed out, allowing the residential increases to offset the access reductions is "a Clear win 
[for consumers]." The lower access charges will lower the consumers' toll bills. Fourth, although 
the proposed offset may cause some business customers not to see reductions they otherwise would 
have seen .in the absence of the Joint Stipulation, competitive pre_ssures will exercise a downward 
pressure on business rates in any case. Fifth, the proposed changes to local rates are quite moderate 
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and spread over two years. The resulting monthly charge will be slightly below the price that was 
charged in 1984 for the most expensive local calling service then available. Sixth, the increase in local 
rates will tend,to decrease ,the rate shock that may occur as the Commission, in response to the 
univeraal service mandates, moves to more cost-based rates. Finally, a collateral benefit to the higher 
rates is that they will create more in_centives for competition in the local service market. 

7. Granting BellSouth a one-year extension of ·the Commission's full Price 
Regulation Plan review provides the Commission and the Public Staff with 
additional time to stut!J, the effects of the changes caused by the Joint Stipulation 
and prepare for a full review of the Plan. 

BellSouth argued that delaying the review for one year will, as witness Johnson testified, give 
the Public Staff and the CommissiOn "an opportunity to review the,effects of the various.p~ovisions 
which have been added or amended by virtue of the Joint Stipulation." Conducting the review any' 
sooner would not give adequate time to obseive the effects of any changes. 

Summary ofCUCA 's Brief 

Note: CUCA filed a coofidential version of its Brief Opposing the Joint Stipulation, along 
with a redacted public form of the Brief. This summary is a synopsis of the redacted version. 

In its Brief: CUCA requested that the Commission reject the Joint Stipulation on the bases 
that it is (i) unreasonably prejudicial to ¢e reSidential and business.customers of BellSouth; and (ii) 
inconsistent with the public interest. CUCA maintained that G.S. 62-133 .5( c) permits BellSouth to 
modify the forin of its price regulation, subject to foµr requirements., The two requirements which 
CUCA believes are relevant to this proceeding are that the Plan as proposed "will not unreasonably 
prejudice any .class of telephone customers, including telecommuiliCations companies~• and "is 
otherwise consistent with the public interest". CUCA supported its position that the Joint Stipulation 
is unreasonably prejudicial and inconsistent with the public interest by providing (a) an evaluation of 
the direct costs and benefits of the Joint Stipulation for each relevant group; (b) an evaluation of the 
"equities" relevant to this• proceeding Pecause fairness should be a part ·of the public interest 
determination; and ( c) an evaluation of other miscellaneous factors relating to the Joint Stipulation. 

1- Unreasonably Prejudicial to Residential and Business Customers 

CUCA stated that prior to an evidentiary hearing in the Complaint Docket (Docket No. P-55, 
Sub 1161), AT&T and BellSouth engaged in settlement negotiations that were expanded to include 
the Public Staff. CUCA remarked that both BellSouth and the Public ·Staff characterize the Joint 
Stii,ulation as beneficial to customers because a rate increase of approximately $47.5 million would 
be offi;et by the flow-through of$83 million in access charge reductions, leaving BellSouth to absorb 
the differential to the extent it was not funded by productivity offllets. However, CUCA asserted that 
the testimony elicited through cross-examination and the exhibits in the record demonstrate that 
BellSouth's and the Public Staff's characterization is not accurate because if the Joint Stipulation is 
adopted, BellSouth's customers, will actually incur $66 million to $84 million in increased 
telecommunications charges and forsaken productivity-related cost reductions and will receive only 
approximately $41.5 million in access charge related reductions. CUCA stated that this is even 
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assuming that AT&T and other carriers flow-through 100% of the access charge·reductions to 
customers. CUCA argued that the approximate $41.S mjllion in remaining access charge reductions 
will reduce the telecommunications charges paid by customers of otherLECs, such as GTE and 
Carolina, and competing local providers (CLPs). CUCA stated that the reason for the disparity 
between costs and benefits is that for each additional dollar paid by BellSo_uth's customers in higher 
rates under the Joint Stipulation, BellSouth's,customers will receive only $.50 in 1,enefits from each 
dollar reduction iri switched access charges. _CUCA argued that the remaining $.50 for every dollar 
in access charge I'eductions will go to other LEC and CLP customers. 

In its Brief, CUCA stated that on cross-examination, witness Johnsqn acknowledged that a 
point his analysis failed to recognize was that under the Joint Stipulation, ifBellSouth were to offset 
revenue increases with revenue decreases in.one of its own categories'(such as Basic rates), the 
impact on ratepayers would be dollar-for-dollar, whereas when the offset is allocated to switched 
access, the offset is only $.50 on the dollar because the reduction is allocated to the entire state, not 
just BellSouth's customers. CUCA asserted that on an overall basis, adoption of the Joint Stipulation 
would be unreasonably prejudicial to BellSouth's residential and business customers because it would 
require those customers to fund a windfall of more than $40 million to the customers of other LE Cs 
and CLPs without any offsetting benefit. CUCA maintained that BellSouth's customers are already 
funding BellSouth's annual return on equity which is in excess of27% and that those customers 
should not be asked to bear an additional financial burden to pay for a windfall to other LEC and CLP 
customers. 

n -Inconsistent with the Public Interest 

(A) Direct Costs and Benefits of the Joint Stipulation 

CUCA maintained that the Joint Stipulation will modify the structure ofBellSouth's Price 
Regulation Plan primarily by allowing intercategory offsets and the Illovement of rate elements into 
other categories. 

CUCA stated that witness Cheatham verified on cross-examination that the Public Staff's 
analysis oftheJohit Stipulation, identified as CUCA Cheatham Cross-Examination (Exlnoit 12), was 
reasonable. CUCA noted that witness Cheatham acknow.ledged that Exhibit 12 presents the revenue 
increases to be implemented by BellSouth in the following areas during the years 2000-2002: 

Basic Exchange Rates 
DA Allowance 
NB I Rebalance 
Productivity Offsets (B+NBl} 

Total 

$ 29.65 million 
$ 2.86 million 
$ 15.10 million 
$ 17.61 million 
$65 22 mitHon 

CUCA stated that witness Cheatham also agreed that Exhibit 12 presents the cost of the Joint 
Stipulation to BellSouth during the years 2000-2002 as follows: 
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Productivity Offsets (SwAcc) 
Give Up 
Total 

$ 1.56 million 
$ 16:34 million 
$17 90 miHion 

Consequently, CUCA maintained, the Joint Stipulatioµ will actually· increase the cost to 
BellSouth's customers by at least $65 million, reduce BellSouth', revenues by,!ess than $18 million, 
and produce switched access charge reductions of approximately $83 million. CUCA asserted that 
the $83 million in access charge reductions are to be shared by BellSouth and other LEC and CLP 
customers, assuming a 100% flow-through by AT&T and other IXCs. 

However, CUCA stated that Exhibit 12 neglects to reflect an important element of the Joint 
Stipulation that will allow BellSouth to move certain services totaling $125 million from the existing 
Non-Basic 1 Category to a new Non-Basic 1.5 Category. CUCA argued that revenues in the 
Non-Basic 1.5 Category can be increased 6% per year more than revenues can be increas_ed in the 
Non-Basic 1 Category. CUCA maintained.that as a result, the Joint Stipulation will allow BellSouth 
to increase its revenues from the Non-Basic 1.5 Category by $18.8 million during the years 2000-
2002. CUCA asserted that according to witoess Cheatham, the only factor that will preclude the 
exercise ofBellS.outh's discretion to increase revenues in the.Non-Basic 1.5 Category is competition., 
CUCA stated that the only information offered by BellSouth about the competition that witness 
Cheatham clainied would preclude BeUS0Uth from exercising the discretion to increase Non-Basic 
1.5 rates was derived from anecdotal sriurces of information such as websites without the benefit of 
any foIIDal study. ' 

Nevertheless, CUCA noted that witness Cheatham acknowledged that if BellSouth had no 
intention ofraisingt\le revenues associated wi~.the Non-Basic 1.5 Category, BellSouth could-have 
set the revenue cap increase at zero rather than at inflation plus 3%. 'CUCA further stated that if 
BellSouth chooses to exercise the discretion afforded by the Joint Stipulation to increase Non-Basic 
1.5 Category revenues, .the burden on BeilSm.ith's ~stomers may be as much as $84.02 million 
($18.8 million plus $65.22 million from Exhibit 12), and BellSouth will enjoy a revenue increase of 
almost $! -million more th.all the revenue reduction associated with switched access charges 
($83 million). CUCA maintained that witness Cheatham admitted on cross-examination that the Joint 
Stipulation actually allows BellSouth to achieve a net increase in revenues ifB~llSouth exercised the 
discretion to increase Non-Basic 1.5 revenues in the absence of competition. · 

CUCA also stated in its Brief that the testimony of witness Johnson supports'CUCA's 
assertion that ail evaluation of the direct costs and'benefits of the Joint' Stipulation confirms thlit the 
Joint Stipulation is inconsistent with the public interest COCA stated that witness Johnson testified 
that the Joint Stipulation provides BellSouth ''with roughly $47.6 million of additional revenues, ' 
substantially less than the $83 million reduction in access revenues." CBCA maintained that witness 
Johnson indisputably relied upon .a c9mi,arison Or the reSults und~ the Joint Stipulation with 
BellSouth' s, 1999 Price Plan costs when he identified a $47 million ·revenue increase and an $83 
million revenue decre.ise as a material,bilsis for concluding that the Joint Stipulatioh was beneficial 
to consumers. 
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CUCA presented the following table, of amounts in millions, showing the impact of the Joint 
Stipulation during the years 2000-2002, on relevant Groups [known as-CUCA Johnson Cross
Examination Exhibit 12]: 

BellSouth BellSouth 
Revenue Revenue Net Effect 

Group Increase Decrease (Savings - Cost) 

BST Residential · $39 $18 '.($21) 

BST Business $27 - $45 $23,5 ($3.5-$21.S) 

NonBST Customers $0 $41.S $41.S 

BellSouth $66 -$84 $83 ($17)-$1 

AT&T $41 $41 $0 

OtherlXCs $42 $42 $0 

CUCA commented that witness Johnson stated that CUCA's Exhibit 2 as sbown above "only 
sbows the effects of the stipulation relative to 1999." CUCA noted that witness Johnson testified that 
Exhibit 2 "doesn't tell us what either 1999 or 2000 would look like without the stipulation or more 
importantly 2000 because it takes effect in 2000." ·CUCA referenced a quote by witness Johnson 
wherein witness Johnson, in response to a question from Commissioner Ervin, recommended that the 
Commission look at two scenarios, one with the Stipulation and one without the Stipulation. Witness 
Johnson ~serted that last year's results are largely irrelevant. 

CUCA quoted witness Johnson's testimony that, "[l]t's not possible until we see the 
[late-filed] exhibit [regarding what the May, 2000 Price Plan filing would have been in the absence 
of the Joint Stipulation] that the Commissioners have asked for. What you 're really asking me is, can 
I read BellSouth's mind. And the answer is no, I can't." CUCA argued that the record is simply 
devoid of the evidence that witness Johnson claimed is crucial to the·Commission's decision of 
whether to adopt the Joint Stipulation. CUCA stated that the Commission's May 3, 2000 Order 
Rescinding Requests for Late-Filed Exhibits and Denying Joint Motion to Hold Price Regulation 
Annual Filing in Abeyance, rescinded a request from a Commis~oner for BellSouth to provide a study 
of what would have occurred under the Price Plan in the absence of the Joint Stipulation, thereby 
closing the record: CUCA argued that witness Johnson's asserti0n ~hat the necessary comparison 
is between the Joint Stipulation and what would happen in the absence of the Joint Stipulatiori, if 
correct, coticlus_ively dell1onstrates that the Joint Stipulation is not adequately supported by the record 
evidence. CUCA maintained that if witness Johnson is not correct in his assertion about the crucial 
comparison, then the Joint Stipulation produces the results identified in the table above and is 
unreasonably prejudicial to BellSouth's resi~ential and business customers and inconsistent with the 
public interest. 

CUCA pointed out that tlie Commission ordered BellSouth to file its annual price plan filing 
prior to the issuance of an order in this proceeding. CUCA noted that the Commission obviously 
cannot rely upon information that is not in the record without revealing such reliance. CUCA 
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asserted its rights under G.S. 62-65(b) to request a reheariog, after the opportunity for discovery, in 
order to contest the evidence otitside of the record if the Commission ultimately reviews and relies 
upon BellSouth', yesr 2000 price plan filing in this proceeding. 

CUCA maintained that since the Joint Stipulation sllows intercategory offsets, and specifically 
switched access reductions, in place of intracategory offsets, BellSouth's customer's will be 
unreasonshly prejudiced by the Joint Stipulation. CUCA concluded that a final analysis of direct costs 
and benefits shows that BellSouth's customers Who are already financing BellSouth's 27.75% return 
on equity will he materially hsrmed by the Joint Stipulation. 

Further, CUCA asserted that the other direct cost and benefit issue the Commission must 
address, which CUCA maintained witness Johnson neglected to investigate, is whether AT&T will 
flow-through I 00%, of the switched access chsrge reductions and how the flow-through will be 
identified and confirmed. ·cuCA srgued that the risks associated with the flow-through make the 
decision to reject the Joint Stipulation even easi~r. CUCA maintained that the limited benefits to be 
derived from the Joint Stipulation by BellSouth customers sre indisputably heavily dependent upon 
how AT&T accomplishes the flow-through of those access chsrge reductions. CUCA argued that 
the record evidence should create concerns fol' the Commission as to the adequacy of AT&T's flow~ 
through proposal. 

(B) Equltable Considerations 

CUCA maintained that an evaluation of the "equitabl_e" considerations relevant to the Joint 
Stipulation include: 

(I) BellSouth', return on equity; 
(2) Competition in the provision of telecommunications services; 
(3) Tue amount paid by BellSouth', business customers to subsidize basic 

residential service; 
(4) The ability of AT&T to pursue sllegations of anticompetitive pricing without 

raising BellSouth"s residential and business rates; and 
(5) Political consequences. 

CUCA argued that a review of these "equitable" considerations confirms that the Joint 
Stipulation is unreasonably prejudicial to BellSouth"s customers generally, and to its business 
customers specifically, and inconsistent with the public interest. · 

(I) BellSouth', Return on Equity 

_ CUCA stated that BellSouth', return on equity was more than 25% in calendar year 
1998 and more than 27% in calendsr year 1999. CUCA maintained that allowing 
BellSouth to continue to earn such profits in the context of a stipulated settlement is 
psrticularly distressing because a material share ofBellSouth's excessive profitability 
has been borne on the backs. ofBellSouth's customers through poorer service quality 
from BellSouth. CUCA argued that witness Johnson acknowledged a correlation 
between BellSouth's reduced service quality and higher profitability. CUCA 
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maintained that BellSouth's current return on equity is so excessive that the 
Commission could actually reduce BellSouth's revenues by the aggregate amount of 
switched access charge reductions ($83 million), and BellSouth would still be able to 
earn in excess of a 20% return on equity. CUCA stated that this fact raises the , 
fundamental question as to why price plan modifications of the magnitude proposed 
in the Joint Stipulation are being proposed in the same year the Commission iS 
scheduled tci undertake a comprehensive review ofBellSouth's Price Plan. 

(2&3} Competition in the Provision of Telecommunications Services and the 
Amount Paid by BellSouth's Business Customers to Subsidize Basic 
Residential Service 

CUCA argued that one area that was largely glossed over by the Stipulating Parties 
rather than studied sufficiently was the absence of effective competition within 
BellSouth's North Carolina territory. CUCA maintained that if effective competition 
existed in the provisioning of business telecommunications services, it is self~evident 
that BellSouth would not be able to maintain profit margins on business service rates 
sufficient to subsidi7.e residential services. CUCA argued that both BellSouth and the 
Public Staff acknowledged that business service rates are set at a level that subsidizes 
residential rates but that neither could identify the amount of the subsidy because they 
both neglected to address the issue. CUCA asserted that the fact that BellSouth's 
business•derived subsidies remain in place confirms the existence of little or limited 
competition in BellSouth's service territory. 

CUCA also made further arguments concerning market penetration and competition 
in various facets ofBellSouth's services by referencing matters addressed in CUCA 
Cheatham Cross-Examination Exhibit 8 (Exlullit 8). However, the information in 
Exhibit 8 was provided by BellSouth to CUCA on a proprietary and confidential 
basis, consequently, the assertions by CUCA in this regard are not provided herein. 

(4) The Ability of AT&T to Pursue Allegations of Anticompetitive Pricing 
Without Raising BellSouth's Residential and Business Rat.es 

CUCA stated that AT&T's complaint concerning switched access charges can stand 
alone without the Joint Stipulation. CUCA pointed out that G.S. 62-133.5(e) 
provides that "[a]ny allegation of anticompetitive activity by a competing local 
provider or a local exchat?-ge company shall be raised in a complaint proceeding 
pursuant to G.S. 62-73." CUCA concluded that AT&T's ability to address switched 
access charges through a complaint allows BellSouth's rates to be reduced without 
commensurate increases in residential and business rates for the purpose of preserving 
BellSouth's 27.75% return oil equity. 

(5) Political Consequences 

CUCA stated that another consideration for the Commission to evaluate is that 
telecommunications rate increases in an era of declining costs will undoubtedly 
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confuse and upset some custoirier groups. CUCA asserted that adoption ofihe Joint 
Stipulation will give BellSouth a political shield to deflect criticism for rate increases 
tiy asserting that BellSouth is just following the orders of the Commission. CUCA 
stressed that if BellSouth has the discretion to raise customer rates even without the 
Joint Stipulation, as Be11South claims, then BellSouth rather than the Commission 
ought to suffer the consequences of rate increases· in an era .of declining 
telecommunications costs. CUCA asserted that the record does not reveal any clear 
re~son for the Commission to bear the brunt of the political consequences of 
increasing customer rates for BellSouth's benefit, especially since the result of the rate 
increases under the Joint StipulatiOn would be to preserve a 27. 75% return on equity 
that most customers would find difficult to swallow or even c~mprehend. 

(C) Other l'vfisceUaneous Factors 

CUCA maintained that three other miscellaneous factors should 'be evaluated by the 
Commission in considering wliether to adopt the Joint Stipulation. 

First, CUCA maintained that the failure of the parties supporting the Joint Stipulation to 
undertake adequate supporting studies necessary to evaluate the impact ,of the Joint Stipulation 
clearly. warrants rejection of the Joint Stipulation. CUCA asserted that the parties' lililure to conduct 
studies to support the Joint Stipulation raises concerns about the propriety of the substantial basket 
switching proposed in the Joint Stipulation, the reduction of switched access charges, and the 
customer rate increases. CUCA stated that through the Joint Stipulation, BellSouth is proposing to 
move more than $200 million in telecommunications products and sefV!ces from existing baskets to 
other existing or new haskets, which will provide BellSouth with greater pricing discretion. CUCA 
argued that witnesses Cheatham and Johnson both admitted that the parties' respective decisions to 
include this basket shifting was the product of"eyeballing", general knowledge, and compromise, 
rather than fonnal study. 

Second, CUCA argued that the benefits supposedly offered by the performance guarantees 
are largely illusory. CUCA argued th~t before customers are subject-to the onerous cost increases 
associated with the Joint Stipulation, it would seem more reasonable to attempt to enforce existing 
rules, particularly given the fact that BellSouth has admitted that it has been out of compliance with 
the applicable service -dards set out in Rule R9-8. CUCA asserted that with a 27. 75% return on 
equity, it is not as if BellSouth is suffering a cash shortage that woiJld limit its ability to achieve 
compliance. CUCA further maintained that it wmild appear to be a shrewd tra4e-:,off on BellSouth's. 
part to forestall Commission review ofBellSouth's Price Regulation Plan for an additional year while 
earning another $250 million to $300 million in exchange for possibly paying a few million dollars in 
penalties through the Joint Stipulation. 

Third, CUCA stated that witness Johnson acknowledged that the eotire additional $60 million, 
BellSouth ADSL investment is not a net win for consumers. CUCA maintained that none of the 
Stipulating Parties identified any quantifiable benefit to customers associated with the ADSL 
investmeot, and that BellSouth's unsub-tiated estimate that it will incur net additional costs.of $15 
million annually over ten years as a result of_its ADSL investment suggests that customers will enjoy 
little, if any, benefit because apparently few, if any, customers will be using it. CUCA argued that 
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even if the ADSL service is entirely unused, it is difficult to conceive of how BellSouth could lose 
$150 million by spending $60 million, even with the inclusion of accrued interest. CUCA concluded 
that the costs associated with BellSouth's ADSL investment are effectively unsubstantiated and that 
the benefits are unquantified. CUCA asserted that hypothetically, "BellSouth could agree in the Joint 
Stipulation to bum $15 million per year in a barrel - it would cost BellSouth a IOt of money but 
would not benefit customers." Further, CUCA remarked that an added long-term benefit to 
BellSouth of early ADSL deployment will also likely be the limitation of competitiori from other DSL 
providers as BellSouth fills its central offices with its own equipment, increasing its opportunity to 
tell competitors that "the inn is full" and secure a collocation Waiver from the Commission. 
Consequently, CUCA asserted that early deployment may have a negative impact on some groups 
of customers because it will ultimately limit competition. 

Overall, CUCA requested that the Commission reject the Joint Stipulation and proceed with 
a comprehensive review ofBellSouth's Price Regulation Plan. Additionally, CUCA recommended 
that the COmmission· also either coordinate switched access charge reductions .tlirough the price plan 
reviews to which the other LECs ~ be subject or initiate a generic proceeding for the same purpose. 

Summary of the 
Public Staff's Proposed Order 

In its PropOsed Order, the Public Staff asserts that there are comp"elling reasons for approving 
·the Joint Stipulation. It offers the Commission a unique opportunity to deal with a number of 
pressing issues: access charge refonn, seivice quality improvement, and infrastructure enhancement. 
The access reductions will take BellSouth's access rates in North Carolina to·$.02 per minute in 2002 
and place it in the middle of the range for BellSouth's nine-state region instead of at the top. These 
reductions will total $83 million and will be flowed through dollar for dollar to IXC customers. The 
cost of these reductions to BellSouth is expected to be at least $16.3 million. The remainder will 
come from three sources: rate increases that are already Permitted and would otherwise be made· 
under the Price Plan, rate increases that are made possible from reclassifications as permitted under 
the Plan, and productivity offsets that would'otherwise be used to reduce,the most competitive rates 
in the respective baskets under the Plan. The tjuality of customer service should improve under the 
system of self-enforcing penalties proposed,in the Joint Stipulation. The proposed penalty structure 
should bring most of BellSouth', performance measurements to the levels established by the 
Commission. BellSouth will have to invest in service personnel to meet these objectives: If it does 
not, it will have to credit customer bills by predetermined amounts. The infrastructure enhancement 
fund will take BellSouth closer toward the goal of bridging the digital divide. ·BellSouth will have 
to make an unprofitable investment to deploy ADSL technology at this rate and scope. 

The Publ_ic Staff further asserted that, given AT&T's persistent desire for access charge 
reductions, there is good reason to expect it to go forward with its complaint if the Joint Stipulatiori 
is rejected and access charges are not reduced. There is also good reason to expect BellSouth to 
assert a govemmental•action claim if the Joint Stipulation is rejected and access charges are reduced. 
Either way, absent the Joint Stipulation, the Commission almost certainly will be faced with the 
prospect of protracted litigation with,out any assurance.of a better result thah the one that is already 
presented in the Joint Stipulation. Thus, it is clear that rejecting the Joint Stipulation is not a viable 
option if the benefits of access charge reductions are. to be realized. That fact alone would tend to 
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justify approval. When the added benefits of self-enforcing penalties and ADSL deployment are taken 
into account, the case for approval becomes almost overwhehning. 

While the Public Staff recognizes that it is doubtful that the Commission, on its own, would 
have crafted a proposal identical to the Joint Stipulation in every respect,·the Public Staff stated that 
it considers each component to be reasonable, lawful, and in accordance with thC public interest. The 
Public Staff stated that the Joint Stipulation is in the public interest. and should be approved in its 
entirety. More specifically, the Public Staff sets forth the following reasons and justification in 
support ofits recomm~ndation that the Joint Stipulation be approved: 

1. AT&T, BellSouth, and the Public St'!!f are properly before the Commission 
seekingapprm,a/ oftheJoinJStipula.ionpum,antto G.S. 62-133.S(a), G.S. 62-80, 
tind.th~provisions of BellSoutl,'s Price Plan. 

G.S. 62-133.5(a) provides that "[a]ny local exchange company subject to G.S. 62-1 lO(fl); 
that is subject to rate of return regulation pursuant to G.S. 62-133 or a form of alternative regulation . 
authorized by subsection (b) of this section, may elect to have the rates, tenns, and conditioris of its 
services determined pursuant to a form of.price regulation, rather than rate of return regulation." 
Pursuant to this provision, BellSouth elected in 1995 to have its rates regulated under a price 
regulation plan. G.S. 62-133.S(a) requires the Commission to approve price regulation upon finding 
that a proposed plan "Q) protects the affordability of basic local exchange service, as such service is 
defined by the Commission; (ti) reasonably assures the continuation of basic local exchange service 
that meets reasonable service standards that the Commission may adopt; (ill) will not unreasonably 
prejudice any class of telephone customers, including telecommunications companies; and (iv) is 
otherwise consistent with the public interest." By Order issued May 2, 1996, the Commission found 
that BellSouth's proposed Price Regulation Plan, as modified by agreement between BellSouth and 
the Public Staff and as further modified by the Commission, satisfied the four statutory criteria. Order 
Authorizing Price Regulation, 86 N.C.U.C. 570 (1996) (the 1996 Order). BellSouth submitted a Plan 
with the Commission's modifications on June 3, 1996, and begafl operation under the Plan effective 
June 24, 1996. Since then, BellSouth's rates have been regulated pursuant to its Price Plan rather 
than on the basis ofits earnings and an authorized rate of return. 

Th8 Commission now has before it a Joint Stipulation that includes certain proposed revisions 
to BellSouth's Price Plan. A question was raised earlier concerning whether this pro~ng is 
pursnant to G.S. 62-133.S(c), which provides in part: "Any local exchange company subject to price 
regulation under the provisions of subsection (a) of this section may file an application with the 
Commission to-modify such form of price-regulation or _for other forms of regulation." The Public 
Staff takes the position that the Joint Stipulation does not constitute an application to modify the form 
of price regulation for BellSouth and therefore subsection (c) is inapposite to this proceeding. 

In the 1996 Order, the Commission concluded, among otl)er things, that it retained sufficient 
authority to protect the public interest. The Commission noted that BellSouth had agreed to a review 
of the Plan within five years and to file eanµngs surveillance reports annually. The Commission 
further noted that it retained authority to monitor and maintain service quality, authority to review 
rate structures and terms and conditions of tariffs against a public intefest stanclar~ and oversight 
over classification and reclassification of services. Finally, the Commission noted that it has the 
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power to modify the Plan during its term pursuant to G.S. 62-80 and other relevant provisions. 86 
N.C.U.C. at 607-608. 

The Price Plan revisions proposed by the Joint Stipulation include the reclassification of 
services, a waiver of the implicit proluDition against intercategory revenue offsets, the addition of self
enforcing penalties for failure to meet service objectives, and a one-year extension of the term of the 
PI an. Except for the additi!)nal constraints imposed on the Switched Access basket, none of the 
basket or revenue constraints is affected by the Joint Stipulation. Although this is the first time 
BellSouth has proposed to reclassify services, reclassification is clearly pennitted under the Plan. The 
creation of a new category is a type of reclassification, as is the waiver of restrictions on intercategory 
revenue offsets. This is not the first time BellSouth has proposed to reduce rates in one category to 
offset revenues in another category. Last summer, when the Commission ordered BellSouth to reflect 
the amount of the reductions required by the net inflation-productivity adjustment of approximately 
$3. l million as a resu1t of removing the cap on certain services in the Basic Category, BellSouth was 
allowe.d to make those reductions in the Switched Access Category. The one-year extension affects 
the term of the Plan, not its form. Self-enforcing penalties are an addition to the Plan to insure 
service quality rather than a modification of the form of price regulation itself. 

According to the Public Staff; instead oflooking to G.S. 62-133.S(c) for authority to consider 
and approve the proposed Price Plan revisions, the Commission has ample authority under G.S. 62-
133.S(a) and the terms of the Plan itself. The Public Staff noted, however, that the criteria for 
approval of another form of regulation under G.S. 62-133.S(c) are the same as the criteria for 
approval of price regulation under G.S. 62-133.S(a). Since those are the criteria that were applied 
to the Price Plan when it was initially approved, the Public Staff believes they should also be applied 
to the revisions proposed in the Joint Stipulation. 

The Public Staff stated that the practical difference between proceeding under G.S. 62-
133.S(a) and proceeding under G.S. 62-133.S(c) lies in the interpretation of the following language 
in subsection (a): "Upon approval [of a price plan], and:except as provided in subsection (c) of this 
section, price regulation shall thereafter be the sole form of regulation imposed on the electing local 
exchange company, and the Commission shall thenceforth regulate the electing local exchange 
company's prices, rather than its earnings." (Emphasis added.) It has been suggested that this 
language confers upon the Commission the authority to regulate the electing company's earnings in 
a proceeding under subsection (c). The Public Staff does not believe that such a reading was intended 
by the Legislature. It is the view of the Public Staff that subsection (c) was intended to allow a 
company that has received price plan approval the option of seeking approval of another kind of price 
plan or another form ofregulation under subsection (b) or even for rate of return regulation. If the 
company chose the subsection (b) option,,it could thenceforth be subject to earnings regulation; ifit 
chose G.S. 62-133, it would be subject to earnings regulation. Thus, the need for the language 
"except as provided in subsection (c)." Otherwise, the company's earnings would not be regulated. 
The Public Staff asserted support for this view in G.S. 62-133.S(g), which contains a list of statutes 
that do not apply to a local ex.change company that has elected price regulation under subsection (a). 
This list includes G.S. 62-81, 62-130, 62-131, 62-132, 62-133, and 62-137, all of which relate to the 
Commission's general ratemaking authority under traditional rate of return regulation. 
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2. BellSouth's aggregate intrastate switched access.rates _in North Carolina are 
currently S.063 per minute, the highest in the Company's nine-state region. The 
proposed reduc.ipn in Bel/South's switched access raJes to S. 02 per minute will 
make significant benefits available to long distance customers in North Carolina. 

BellSouth's Price Plan provided for scheduled rate and ·revenue reductions of approximately 
$15 million each, a total of$60 million, on the effective date of the Plan and on the next three 
anniversaries of the Plan. As a result of these reductions, and other revisions in the access rates, 
BellSouth's switched access rates went from $.1016 per minute at the inception of the Pl;.. to $.0648 
per minute on the third anniversary of the Plan. A further reduction to $.063 per minute was 
accomplished through the $3.1 million revenue offset from 'the Basic Category discussed above. The 
Commission required AT&T and the other facilities-based long distance carriers to flow-through 
these access charge teductions to their customers on a dollar-for-dollar basis. 

AT&T argued in its complaint that BellSouth's access rates should be reduced to $.01 per 
minute. The total.annual revenue impact of such a reduction is appro,c4nately $99 million. Under 
the Joint Stipulation, these charges.will be reduced to $.04 per minute at the inception of the revised 
Price Plan, $.03 on the first anniversary, and $.02 on the second anniversary. The total annual 
revenue impact of these reductions is approximately $83 million. The record shows that $47 million 
of this impact will occur during the year immediately following the initiation of the revised Price Plan, 
$19 million during the year immediately following the first anniversary, and $17 million during the 
year immediately following the second anniversary. 

Witness Cheatham testified that, in addition to the scheduled rate reductions, under the 
revised Price Plan the revenue in the Toll Switched Access category will become subject to a 
coostraint equal to the change in the GDP-Pl minus 2.5%. She explained that the anticipated results 
of this coostraint were incolporated into the scheduled reductions. She further noted that rates in the 
Toll Switched Access Category will be capped at the aggregate rate in effect upon initiation of the 
revised Plan and on each subsequent anniversary. If the rates for switched access should reach $.01 
per minute, the aggregate rate cap will be removed and the aggregate rate element constraint will 
become inflation plus 17%, the same constraint that applies to NBl Services. 

AT&T witness Follensbee testified that BellSouth's current access,rates range from a high 
of$.063 per minute in North Carolina to a low of $.025 per minute in Alabama. Witness Follensbee 
stated that effective January 1, 2001, BellSouth's intrastate aocess rates in Tecnessee will fall to $.015 
per minute. He further stated that the scheduled reduction to $.02 per minute under the Joint 
Stipulation would place BellSouth's access rates in North Carolina in the middle of the nine BellSouth 
states. Which are expected to range from $.01 per minute in Mississippi to $.061 per minute in 
Florida. 

Witness Follensbee cited several benefits to customers that will result from the propos~d 
reduction. The first is lower rates and better pricing plans for long distance customers. AT&T has 
agreed to flow-through on an aggregate dollar-for-dollar basis the access savings resulting from 
approval ofthe Joint Stipulation. Based on current average monthly bills for-residential customers, 
the access reductions contained in the Joint StipulatiOn will allow AT&T to lower residential 
customera' bills by an average of $.85 per month. Because AT&T is prohibited from passing along 
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these reductions solely to BellSouth's local customers, these reductions in toll bills will apply 
statewide. Moreover, even customers who do not make long distance calls will benefit because calls 
will now be more affordable. Finally, witness Folleosbee testified that lower long distance rates will 
enable North Carolina to compete with surrounding states for businesses that depend on long distance 
service. 

Wrtness Follensbee stated on cross-examination that flow-through is in AT&T's interest for 
one main reason: unless access is priced as close to cost as it can be, when BellSouth is granted 
interLATA long distance retie~ AT&T will be unable to compete with BellSouth using its own 
facilities unless AT&T installs its own facilities as well. Witness Follensbee agreed that prices 
charged by IXCs are determined by a number of factors, but he stated that for a residential customer, 
a"ccess is half the cost and the predominant driver of what is offered. 

Regarding the flow-through to business customers who are served by AT&T pursuant to 
contract, witness Follensbee explained on cross-examination that the amount of the flow•through 
depends on the specific contract. If it involves service that is dedicated at one or both ends, the 
customer would. see very little reduction because th!;l customer is already receiving reduced prices. 
However, the full access charge reductions would be passed on to other customers. In response to 
questions from the Commission, witness Follensbee offered no flow•through proposal but said that 
AT&T might leave rates at $.07 under its $.07-Plan and instead lower MTS rates that are distance 
and time.of.day sensitive. 

Witness Johnson· testified that the flow.through provisions of the Joint Stipulation will 
translate into real savings on most customers' bills, including those living outside BellSouth's service 
area. He stated that another benefit will be a reduction in the disparity and confusion between 
intrastate and interstate toll rates. In addition, lower prices will stimulate toll calling, and, because 
the telecommunications business is a declining cost industry, when traffic is stimulated prices can be 
expected to decline even further under competitive conditions. 

On cross•examination, witness Johnson explained that the access reduction in the first year 
of approximately $.023 converts to a $.025 change for minutes that take place in BellSouth's 
territoiy, but the number is adjusted downward to $.012 when looking at an average for all minutes 
across the state. Thus, a customer making 40 minutes of toll calls would see a $.50 per month 
reduction the first year, which is consistent with AT&T's estimate of $.85 per month after the second 
year. He estimated, however, that the cumulative reduction, based on usage of 45 to 50 minutes a 
month, would be between $.90 and $1.00 at. the end of three years. 

According to the Public Staff, the uncontroverted evidence in this proceeding supports a 
reduction in BellSouth's switched access charges. AJthough the Commission concluded in the 1996 
Order that there is no language in the General Statutes requiring it to reduce access charges to cost, 
the Commission indicated an expectation that competition would-drive Bel!South's rates gradually 
toward cost. 86 N.C.U.C. at 587. In the case of switched access, that has not happened. Moreover, 
the record indicates that in recent years switched access charges have declined more rapidly in other 
states than they have in North Carolina. As a result, the Public Staff takes the position that long 
distance customers in this State have failed to enjoy the benefits of toll competition to the same extent 
as their neighbors. AT&T has committed to flow through the entire access charge reduction to its 
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long distance customers on a dollar-for-dollar basis in accordance with procedures authorized by the 
Commission. The Public Staffhas asked that other facilities-based long distance carriers be required 
to do likewise. 

Because the access charge reductions proposed in the Joint Stipulation are contingent upon 
approval of the proposed revisions to BellSouth', Price Plan, the Public Staff stated that the question 
then is whether the Price Plan, with those revisions, including the reclassification of certain services, 
continues to meet the criteria set forth in G.S. 62-133.S(a). 

3. BellSouth's Price Plan with the proposed revisions will protect the affordability of 
basic local exchange service. 

In the 1996 Order, the Commission defined ''basic local exchange service" to mean "basic 
residence and business local exchange service." 86 N.C.U.C. at 577. The Commission concluded that 
BellSouth's rates for basic local exchange service were and would remain affordable under the 
approved Price PJan. To support this conclusion. the Commission cited several factors: the 
elimination ofTouchtone charges, the three-year cap on residence basic local exchange rates, the 
availability of Lifeline and Link-up assistance, the gradual rebalancing of rates, the constraint of 
competition in addition to the pricing rules, and the rising per capita income in North Carolina. 86 
N.C.U.C. at 578-79. 

The record shows that the current rate for a basic residence line in BetlSouth"s highest rate 
group is $12.51 per month. Witness Cheatham testified Iha~ under the Joint Stipulation, BellSouth 
proposes to offset $24 million of the $83 million in access charge reductions with increases in basic 
monthly residence rates of approximately $.50 each year or $1.50 by the end of the sixth year of the 
Price·Plan. She emphasized that these increases are in accordance with the pricing rules in the Price 
Plan that was approved in 1996. Wrtness Johnson described these increases as moderate, noting that 
for most customers thC}' will be ameliorated or completely offset by the toll rate reductions. He 
added that the resulting monthly charge will still be below the $14.77 price charged in 1984 for the 
high es~ rate group. To place the proposed increases in further perspective, the Public Staff noted 
that, in its annual Price Plan filing, BellSouth proposes to increase its basic monthly residence rates 
by amounts ranging from $.45 to S.57, depending on rate group. 

The Public Staff asserted that the decision to give BellSouth the flexibility to raise rates for 
basic residence and business'services was made in the first instance by the General Assembly when 
it opened BellSouth's franchised areas to competition under G.S. 62-11 0(fl) and allowed BellSouth 
to elect price regulation under G.S. 62-133.5. One of the statutory requirements of any'price 
regulation plan is that the carrier must be allowed to adjust its prices in the aggregate or for various 
aggregated categories of services based on changes in price indices. Another requirement is that the 
carrier be ·allowed to rebalance its rates. While BellSouth"s Price Plan reflects both of these 
requirements, it also protects the affordability of basic local exchange service by capping residence 
rates for the first three years and permitting gradual reb'alancing with moderate rate increases thlit are 
offset by decreases in rates for other services. The Plan includes both rate element and revenue 
constraints for the Basic Service Category. The Joint Stipulation does not affect these constraints. 
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According to the Public Stall; it bas been implied during the course of this proceeding that 
the Joint Stipulation constitutes a proposal to increase basic local rates solely for the putpose of 
offsetting acc.ess charge reductions. However, it is clear from a reading ofBellSouth's Price Plan and 
from the testimony in the record that this is not the case. It is true that the Joint Stipulation 
contemplates and makes use of increases in rates for basic local exchange service, but those increases 
are already permitted under the Price Plan as part of the gradual rebalancing anticipated in the 1996 
Order. Abseiit the Joint Stipulation, basic local exchange rates could and would increase by even 
greater amounts. In other words, the access charges reductions under the Joint Stipulation are not 
necessary to justify the price changes proposed by BellSouth. 

For ihe foregoing reasons, as well as the reasons stated in the 1996 Order, the Public Staff 
asserted that BellSouth's Price Plan, with the proposed revisions, will protect the affordability of 
basic local exchange service .. 

4. BellSouth 's Price Plan with the proposed revisions will reasonably assure th~ 
continuation of basic local exchange service that meets reasonable seniice 
standards. 

The Commission noted in the 1996 Order that its Rule R9-8 prescribes service objectives for 
all local exchange companies•in North Carolina. The Commission further noted that it retains the 
statutoiy authority under G.S. 62-42 to compel efficient service and can investigate service problems 
either on its own motion or upon complaint. The Commission said the record was clear that 
BellSouth was providing excellent service in North Carolina. 86 N.C.U.C. at 579. The Public Staff 
asserted that the record today, however, indicates that BellSouth's service has deteriorated and that 
BellSouth is not meeting all of the Commission's service objectives. To remedy this problem, 
BellSouth has agreed in the Joint Stipulation to a system of self-,,nforcing penalties for failure to meet 
certain service objectives on an annual basis. 

Under the Joint Stipulation, Section XI. SERVICE MEASUREMENTS will be added to 
BellSouth's Price Plan. Penalties will be assessed if objectives are not met for eight service 
measurements based on yearly statewide service results. The objectives are a subset of those currently 
specified in Commission Rule R9-8 except for one, out-of-service troubles cleared within 24 hours. 
If the yearly statewide average service result for a given measurement satisfies the objective, no 
penalty will be assessed even though one or more monthly measurements may have been missed. If 
the yearly statewide average falls below the objective, a $10,000 monthly penalty will accrue for 
every unit by which the objective is missed. Additional penalties will apply depending on the number. 
of months in which the objective is missed: $250,000 if there are 3 - 5 monthly performance misses 
for a service measurement, $500,000 if there are 6- 8 monthly performance misses, and $1,000,000 
if there are 9 - 12 monthly performance misses. BellSouth may ask the Commission to waive the 
penalty for any objective for any month it believes a special circumstance beyond its control has 
prevented it from meeting one or more objectives. Penalty amounts at the end of the year will be 
credited to billS Of all residence and business customers. 

All service results provided by BellSouth will be considered proprietary except those currently 
provided on· a non proprietary basis. BellSouth will begin providing the number of Commission 
complaints ~onthly on an ex.change basis. BellSouth will also begin provi~ing on a proprietary basis 
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for Commission and Public Staffinspectioil the results of regular service orders compl~ted withip. five 
working days and new service orders held over 30 days on an exchange basis. BellSouth ,will 
continue to provide initial trouble reports per 100 access lines on an exchange basis. 

Witness .Cheat~ testified that at c;me point BellSouth protiably ·cut too rrt"any people and 
service suffered. She added. however, that' she thinks BellSouth lias learned from this and it is not 
going to happen again. In her opinion,' the self-enforcing penalties are a little insurance policy that 
it does not happ_en. Although witn~ss.Cheatham was unable to give the results of service quality 
measurements that aie proprietary, she did state that if tho self-enforcing penalty provision had been 
in effect in 1999, BellSouth would have been subject to over $3 milliori in penalties. Witness 
Cheatham acknowledged that these self-enforcing penalties for failure to meet certain objectives are 
in addition to any penalties the Commission might impose for failure to ·meet the objectives in its 
rules. 

Witness Johnsoil testified that the majority of the service complaints involve price plan 
companies. which no longer.have to fear rate of return penalties and have every incentive to cut COstS. 
He stated that since the implementation of price regulation, BellSouth'S s~rvice measuI"emehts have 
deteriorated while complaints have esca1ated: He noted ~ while theoretically 'customers could turn 
to a competitor if they are not Satisfied with BellSouth's service, we are still at an early stage in the 
transition toward a more competitive market'. Furthermore. competitors may resell BellSouth service 
or-depend on·_BellSouth for various netwOrk elements, so the qualit}' of service they offer may be 
limited to that ofBellSouth. 

Witness Johnson expl~ed that the remedies for compelling 84eqilate service are few. The· 
Co~ssion_ can impose rate-of return penalties for service inadeq\lacies due to mism~agemeht ~ 
general rate cases for LECs that are not under price regulation. The Commission can also order a 
LEC to sh6w·cause why it should not be _subject to fines and penalties for·failure tO meet the 
standards in Rule R9~8. However,.actions to c;ollect penalties must be instituted in Superior Court 
and monies forfeited are remitted to the State. The only other remedy would be to specify penalties 
in the Rulo itself; but that would be time consuming' and liliely to be contested. 

Witness Johnson stated that tho self-enforcing mechanism should be preferable to the normal 
penalty process, since it will allow BellSouth, tho Commission, and tho Public Staff to direct their 
resources where they will do tho most good for consumers. It gives BellSouth both tho incentive end 
the opportunity to meefthe Commission's objectives and lower the incidence Of service comj,laints. 

The Public Staff asserted that the Commission should be seriously concei-ned about the 
deterioration of service quality since BellSouth elected price regulation. It is all too apparent, 'as 
witness Johnson noted, that BellSouth has had every incentive under its Price Plan to cut costs at the 
expense of ~·ervice. It is the opinion of the Public Staff.that the system of self-enforcing penalties' 
proposed in the Joint Stipulation provides a much needed remedy and improves the Plan significantly, 
It, will be both an incentive to BellSouth and an assurance to customers that service quality will 
improve. The Public _Staff emphasizes, however, ·that.it considers the objectives in Rule R9-8 to be 
the minimum standards for all LECs and that all LECs should be expected to meet or exceed those 
standards. According to the Public Staff, the Commission -should· continue to _monitor service 
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measurements and take whatever ~dditional action is necessary within its .powers to ensure that 
BellSouth's custOmers receive the quality of service to which they are entitled. 

For the foregoing reasons, the Public Staff asserted that BellSouth's Pri,e Plan with the 
proposed revisions. will reasonably assure the continuation of basic local exchange service that meets 
reasonable service Standards. 

5. BellSouth's Price Plan with the proposed revisions will not unreasonably prejudice 
any class of telephone customers,' inclutllng t~lecommunications Companies. 

BellSouth'sPricePlan provides for services to.be reclassifie~ to,Iess restrictive categories as 
competition develops. Under the Joint Stipulation, the nonline portion of certain package services 
(Frequent Caller, Complete Choice, Area Plus, and Area Plus with ·Complete Choice) will be 
reclassified from the Basic Category to the NB 1 Category. In addition, certain _services will be 
reclassified from the Non-Basic 1 Category to a new category, Non-Basic 1.5, where they will be 
subject to a rate element constraint of inflation plus 17%, the same as Non-Basic 1, and a revenue 
constraint of inflation plus 3%. 

Wrtness Cheatham stated in response to questions from the Commission that the services to · 
be moved into !he Non-Basic 1.5 Category were selected using degree ofcompetitivene~s as the 
criterion. She further stated that the list was developed as part of a negotiation with the Public Staff. 
She ciffered no formal studies to support this selection but referred to various competitors' websites 

as eviden~e of competition. As for the nonline portion of certain packages of vertical services that 
are to be moved from Basic to Non-Basic 1, also the product of negotiation, witness ·Cheatham 
explained that vertical services individually are already in the Non-Basic 1 Category. She further 
stated that, in her opinion, packages are where competition is going to go. 

Witness Johnson agreed that the services being transferred' into the new category are 
becoming more competitive, MTS and WATS, for example. He stated that by moving these services 
to Non-Basic 1.5, the Public Staff has given BellSouth some increased pricing flexibility but not 
without constraints and only for a relatively brief period until the·full plan is reviewed. He stated that 
data transport services are also increasingly competitive b~~ause of the unbundled network 
environment and that competitor,s are well positioned to offer the value added functions. As for 
packages of vertical services, witness Johnson said they are not necessarily competitive but are 
discretioruuy. He noted that as a result of the moVe of the nonline portion to Non-Basic 1, the rate 
element constraint will be much broader but the productivity offset will increase from 2% to 3%. 

The,Public Staff takes the position, as witness Cheatham noted, that reclassification'is more 
of an art than a science. However, the ~blic Staff stated that it has iigreed to support only those 
reclassifications ,which· it believes are justified under currept market conditions. Based on the 
testimony of the witnesses, and on an examination of the services that will be reclassified, the Public 
Staff is pf the Opinion that the proposed reclassifications, including the creation,ofthe new basket, 
are consistent with the_ principles ·of price regulation embo.died in the Price Plan from the outset. 

· According to the Public Stall; in the 1996 proceeding, three customer groups challenged 
various aspects of the proposed plan under this criterion. Two of those groups, interexchange 
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carriers and business customers, are represented in this proceeding. The interexchange carriers, of 
course, have largely achieved their objective of access charge reductioQs under the Joint Stipulation. 
The IXCs also argued in the earlier proceeding that switched access charges should be capped on a. 
rate element basis rather than in the aggregate. Under the Joint ·Stipulation, a rate element constraint 
of inflation plus 17% will take effect in the Switched Access·Category if the aggregate rate for 
switched accessreaches $.01. 

According to the Public Staff; CUCA argued that business customers are prejudiced because 
many rates for business services are priCed above cost and because both competitive and 
noncompetitive services are in the same basket. The Commission agreed, however, with BellSouth's 
witness that competition makes further increases in rates for business services unlikely. 86 N.C.U.C. 
at 582. CUCA has raised essentially the same arguments in this proceeding, and the Public Staff 
urges the Commission to reach the same conclusion. The Public Staff asserts that nothing in the 
record in this case indicates that rate increases for complex business services are any more li_kely 
today. 

COCA has also suggested that BellSouth's customers will.be prejudiced by experiencing rate 
increases under the Price Plan while customers of other LECs receive reductions in their toll rates. 
Similarly, BelISouth's business customers will experience rate increases but will not receive the 
benefit of toll rate reductions. The Public Staff finds no unreasonable prejudice or disadvantage in 
either instance. The witnesses accurately cited both state and federal law that requires AT&T and 
other interexchange carriers to charge uniform toll rates. To do othenvise would indeed be to subject 
one group of customers to unreasonable prejudice. Moreover, the Public Staff notes that GTE and 
Sprint already have the ability to offset local rate increases with access charge reductions in the Basic 
basket under their Price Plans, and these reductions would be flowed through to toll rates paid by 
BellSouth's customers. •As for businesses Who may not receive the benefits of the flow~through, 
because they already receive discounted toll service under contract, the Public Staff notes that their 
local rates are unlikely.to increase for the same reason - competition. Finally, the Public Staff asserts 
that while the Joint Stipulation proposes price plan revisions to enable BellSouth to offset a portion 
of the access charge reductions, BellSouth could have implemented many of the increases anyway 
and could have requested reclassifications that would have permitted the remaining ones regardless 
of whether access charges were reduced. 

For the foregoing reasons, the Public Staff asserted that BellSouth's Prlce Plan with the 
proposed revisions will not unreasonably prejudice any class of telephone customers, including 
telecommunications companies. 

6. BellSouth 's Price Plan witl, the proposed revisions will be otherwise consistent 
~th the public interest. 

Witness Cheatham testified tha~ under the Joint Stipulation, BellSouth will be allowed to 
offset $12.2 million of the $47 million first year access revenue reduction-with revenues from rate 
increases in the BasiC Category. In response to questions from the Commission, she explained that 
revenues include $6.9 million from residence rate increases, $4,000 from increases in NARS 
associated with Thrifty Caller Service, $1.7 million from increases in the line portion of optional 
packages, $1.4 million from the reduction in the number of free DA allowance from five to four, and 
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$2.2 million from increases in rates for single line business services in the lower rate groups. By 
contrast, BellSouth's most recent annual filing includes rate increases totaling $17.8 million and 
revenue decreases totaling $20.8 million in the Basic Category. Under the Joint Stipulation, 
BellSouth will be allowed to offset an additional $15.1 million of the access reduction with revenues 
from rate increases in NBl. These include $7,7 million from increases in the nonline portion of 
Complete Choice and Area Plus, $7.1 million from increases in vertical features, $200,000 from 
Frequent Caller Service, and $19,000 from Toll Terminals and Residential ISDN. By contrast, the 
annual filing shows total·revenue increases in NB 1 of $3.9 million and revenue decreases totaling $7.9 
million. · · 

According to the Public Stafl; information provided by the Public Staff and entered by CUCA 
on cross-examination shows that in addition to the $27.3 million from rate increases under the Plan, 
BellSouth will also be allowed to use $8.3 million in required productivity offsets in these two 
categories to reduce switched access charges. Another $855,000 will come from productivity offsets 
in the Toll Switched Access Category itself. Tbe rema!oing $10.7 million will be "give up" by 
BellSoutlt In the secood year, the revenue increase offsets will total $10.8 million, the productivity 
offsets total $5.5 million, and the "give up" is $1.7 million. In the third year, the increases will total 
$8.S million, the offsets $4.S million, and the "give up" $4 million. These numbers, however, are 
only estimates. The record shows that the productivity offset calculation assumes a revenue growth 
rate of 4% per year. The rate of inflation is estimated at 1.3%,for 2000, 1.7% for 2001, and 1.9% 
for 2002. Witness Cheatham testified that the 2000 rate is actually 1.6%, which means a smaller 
productivity offset and a correspondingly larger "give up" by BellSouth under the Joint Stipulation. 

All three witnesses were questioned about the relevance of BellSouth's earnings in this 
proceeding. Witness Follensbee was asked about the allegation in AT&T's complaint that 
''BellSouth', earnings are so overwhelmingly healthy that its switched access rate could be reduced·· 
with no need to offset the reductions with higher rates for other services" and the statement in his 
testimony in support of the complaint to the effect that access rates could be reduced without 
affecting local residential rates. He emphasized that AT&T's concern was to achieve access 
reductions, which the Joint Stipulati0n d0es. 

Witness Cheatham testified on cross-examination that BetlSouth's current earnings level 
indicates that price regulation is working as intended. BellSouth is doing a good job of introducing 
new services and keeping expenses under control. She conceded that at one point BellSo~th probably 
cut too many jobs, which affected s~rvice quality, but said that BellSouth is not cutting costs at the 
expense of quality today. 

In response to questions from the Commission, witness Cheatham agreed that a 1 % change 
inBellSouth'sjurisdictional return on common equity equates to a change ofSlS.l million in gross 
revenues. She also agreed that if BellSouth absorbed the entire $83 million reduction in access 
revenues, its r~tum on equity would be reduced by about 5½%, bringing it down to about 22¼%. 
When asked why, in view of its earnings, BellSouth should be allowed to recover the lost revenues 
proposed in the Joint Stipu1ation, witness Cheatham responded that BellSouth is not recovering all 
of those revenues under the Stipu1ation. She stated that there is a $3 S million buy-in, plus the ADSL 
infrastructure fund. In addition, she stated that BellSouth's earnings were primarily achieved through 
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increased revenues, the bulk of which came from the sale of competitive services, such as M~gaLink 
and ISDN, and less-competitive but discretioftary vertical services. 

According to the Public Staff, witness Johnson testified,on cross-examination that earnings 
are somethilig the Commission can and should consider when it reviews BellSouth's Price Plan. He 
stated that the proper way to look at earnings ·is to look at all of the price plan companies and try to 
understand why .Some are making higher returns than others. WitneSs Johnson noted that price 
regulation is supposed to .l,reak. the linkage. between prices. and earnings. He stated that if 
management does a good job-Of cutting costs or generating _revenues and increases profitability, 
taking away those profits ~aves the incentive to .cut costs or grow revenues. Witness Johnson also 
questioned whether the·Commission has the clear-cut legaj. right to demand that BellSouth lower, 
particular rates without giving any compensating relief. He further stated that if a company has 
excessive earnings because of a flaw in the pian, that fl.aw shaould be fixed. ·For example, the 
productivity offsets might not have been deep,enough or the rate element constraints might not have 
been set properly. In witness Johnson's view,.however, if a company's earnings are high, that does 
not automatically mean its rates need to be reduced to bring the return to a particular level. He stated 
that the process is more sophisticated and reco~ended that the Commission identify what is causing 
the high returns-and.what is the appropriate response to them. 

Wrtness Johnson testified that the upcoming price plan reviews for GTE and $print give the 
Commission the-opportunity to begin this process, and he recommended that these review5 be very 
thorough. As to the relationship betw~.this proceeding and the end of plan review, witness Johnson 
stated that the Commission could in good conscience approve the Joint Stipulation and,· if it iS 
,troubled by some aspects, give the parties fair warning of what it·will ~tlldy more deeply in a full• 
review. But this is not the forum to deal with issues like rate of return. 

He stated that a one-year delay in th~ review for BellSouth gives the Commission in effect two 
years in which.to review BellSouth', data. Then, after focusing generically on GTE's and Sprint's 
plans, the Commission can focus more intensely on BellSouth and any necessW)' improvements in its 
Plan. . 

. According to the Public Staff, undisputed data indicate that BellSouth', earnings are much 
higher today than they were four years ago. The Public Staff recognized that the Commission might 
well be troubled, to say the least, by the prospect of rate increases. in face of such earnings. 
Nevertheles~ .the Public Staff asserted that earnings have a different relevance in cases involving price 
regulation than they do in cases involving rate of return regulation. Fo.r example, ifBellSouth's rates 
were still regulated pursuant to-G.S. 62-133, the Commission would Clearly have the authority to 
order rate reductions if; after investigation and hearing, it found BellSouth', current level of earnings 
to be in excess of a reasonable rat~ of returri. the Commission's authority to order reductions in the 
context of this case is more problematic. 

Although AT&T has alleged that BellSouth', access charges are unlawfully high, the Public 
Staff stated that BellSouth had denied those allegations and presumably would contest them in a 
hearing on the merits of the complaint. Furthermore, Bel_lSouth has inc}.i_cated that if the Commission 
ordered it to reduce access·charges, it would seek to recover the associated revenues under the 
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govemnu;ntal action provision of its Price Plan. As an alternative,. BellSouth has agreed to access 
charge reductions as part of the Joint Stipulation. 

The Public Staff asserted that it would.be inappropriate to decid_e whether to accept or reject 
the proposed Price Plan revisions based on BellSouth's earnings. Both AT&T and CUCA argued 
that the Commission should conduct a general rate case for BellSouth going into the Price Plan, but 
the Commission rejected those arguments in its 1996 Order, citing G.S. 62-133.S(a) and (g). 86 
N.C.U.C. at 594. While the Commission did say-that BellSouth~s earnings were relevant to the 
proceeding and.had been considered in developing the Price Plan, it also found and concluded that 
there was Iio jµstification for revenue or rate reductions in addition to the $60 million agreed to by 
BellSouth as a buy-in. 

In this proceeding, the Public Staff noted that BellSouth has also agreed to a buy-in. The 
record shows thiit there is $16.3 million in pure "give up" and, as witness Cheatham testified, if the 
productivity offsets decrease because inflation is higher than expected, that give up increases. Th!' 
carrying charges on accelerated ADSL deployment are also "give up", as witness Cheatham. 
explained. The Public Staff asserts that to determine that BellSouth's earnings are sufficient to fund 
an additional buypin and still leave BellSouth the opportunity to earn a reasonable rate of return 
would come close to having a general rate case which is beyond the Commission's authority under 
price regulation. 

However, even without authority to regulate earnings per se, the Public Staff stated that the 
Commission is not required to ignore earnings, particularly when reviewing the Price Plan as a whole. 
The Public Staff cites witness Johnson's testimony that a full review of the Plan is the context in 
which to evaluate the effect of the Plan on earnings and to make modifications to the Plan. According 
to the Public Staff, a detailed understanding of how and why BellSouth', earnings have increased 
since price regulation was implemented will serve as an indication of whether certain service 
classifications and pricing constraints are appropriate under current market concliti0ns. 

The Joint Stipulation calls for the term ofBellSouth's Price Plan to be extended by one year, 
until June 24, 2002. The Public Staff stated that this will allow time to gain experience with the 
selfpenforcing peitalties and other revisions and to conduct the •kind of earnings analysis that is 
relevant in a price regulation environment and to take appropriate action within tlie scope of our 
authority. According to the Public Staff, with the case that is before the Commission today, the 
Commission has little choice but to accept Bel!South's eamings:as a consequence of the decisions 
which were made in 1996. BellSouth has clearly taken advantage of price regulation to the benefit 
of its stockholders. The Public Staff took the position that it does not necessarily follow that this has 
been detrimental to the interests of ratepayers, particularly those whose rates have been capped a.Dd 
proposed to go up for the first time this year ahd that the only indication that earnings have grown 
at ratepayer expense is in the area of service quality, where BellSouth concedes it cut costs and 
service suffered. BellSouth has agreed to a system of selfpenforcing penalties to insure that the 
proper incentives are in the Price Plan.-

Based on 'the .foregoing, the Public Staff asserted that BellSouth' s Price Plan with the 
proposed revisions will be otherwise consistent with the public interest. 
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7. The• proposed infrastructure enhancement fund, for depluyment of ADSL 
technology will make ADSL available to over SO% of Bil/South.'s access lines and 
will farther the goal of bridging the "digital divide" between mral and urban areas 
of the State. 

Under the Joint Stipulation, BellSouth will deploy approximately $97.8 million ,in ADSL in 
North Carolina by the end of 2002, an increase of $60 million over itS previous investment plans. 
This added investment will result in 95 central offices and 2,100 remote terminal sites being equipped 
with ADSL technology. BellSouth will file annual reports beginning January i, 2001, detailing its 
progress in deploying ADSL. Witness Cheatham testified that this deployment will make ADSL 
accessible to over SO% ofBellSouth's lines in North Carolina. 

Witness Cheatham explained on cross-examination that BeliSouth's planning for ADSL, is 
done on -a regionaJ_ basis with very little .Of- it being state specific. She stated that during, the 
negotiations BellSouth weµ.t back to the regional budget and look_ed at how it could be allocated.to 
North Carolina and what central offices and remote sites would be equipped through that allocation. 
She stated that the $60 million represents completely new investment. She further stated that 
BellSouth had,planned to deploy $37.5 million over five years, which is now included in the $97.8 
million,BellSouth has agreed to deploy by the end of 2002. As for the profitability of this investment, · 
she stated that 8lunalySis ofrevenues versus expenses versus investment' and carrying charges over 
a ten-year period' did not show a positive contribution but instead showed-that the Joint- Stipulation 
requires ao additional "give up" by BellSouth. 

In response to questions from the Commission. witness Cheatham stated. !hat the net carrying 
charges associated with the additional investment in ADSL will be,$15 million annually, which 
includes an offs_et for revenues that would be derived from the sale of these Services: She· also 
explained that the proposal includes all but four ofBellSouth's,central offices -- the Raleigh and 
Charlotte Airport central offices; which are exclusively business customerS~ and the Milton and: 
Gatewood central offices, which are in the Virginia LATA 

Witness Johnson testified that the addition of$60 million to BellSOuth's previous investment 
plans represents a net additional,cost to BellSouth of $15 million annually over ten years. He ~so 
stated that custo~ers will benefit from more rapid deployment of ADSL in three ways. First, 
infrastructure improvements will be more widely spread across the state, including areas where-the 
pOtential revenues alone would not necessarily be sufficient to encourage ,BellSouth to invest-in this 
technology. He noted that 11 of the central qffices-listed in the Joint Stipulation are in area,s that have 
been identified as economically disadvantaged, Second, rapid deployment of ADSL will help meet 
the growing demand for bandwidth by business-and· residence customers., And third, this investment 
may lead to additional investment in DSV-type technology.by other carriers as well as by ~ellSouth 
as experience is gained with this technology. 

The Public Staff argued that the establishment of an infrastructure enhancement fund for the 
accelerated deployment of ADSL is a sigoificant commitment on the part ofBellSouth. The Public 
Staff stated that it is satisfied that the scheduled installation of ADSL equipment under this Plan is 
well beyond what would have occurred in the ordinary course of business. It will clearly take. the 
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company and its customers much closer to the public policy goal of making Internet access equally 
available in both rural and urban areas. 

8. The Joint StipulaJion is in the public interest and should be approv_ed in its 
entirety. 

According to the Public Sta!!; it is clear from the all of the testimony that the Joint Stipulation 
is the product of give and take negotiation among the parties. Witness ·cheatham described it as an 
integrated package. She also described it as a ''win-win-win" proposition; On cross-examination, 
she explained that BellSouth benefits by being able to reduce access charges as well as from the 
creation of a new basket that recognizes the transition- of services from slightly less co_mpetitive to 
increasingly competitive. AT&T receives lower access charges, which it has agreed to flow through, 
so customers I'eceive the benefit of lower toll rates. The Public Staff benefits in that BellSouth has 
agreed to self-enforcing penalties. Finally, the public benefits from an almost $100 million-ADSL 
infrastructure fund. 

Witness Johnson also described the benefits to co~ers. The first thing is the self-enforcing 
penalty provision, which is accomplished immediately. He noted that it would probably take a year 
or more to get such a plan in effect through the nonnal course of the _regulatory process. The second 
is the moveII'lent downward in switched access rates at a moderate Pace, a sort of controlled decline 
towards greater parity with the interstate jurisdiction as well as neighboring state jurisdictions. This 
is accomplished without a lengthy argument before the Commission and.a.likely appeal. In addition, 
instead of raising residence rates and offsetting them with business reductions, lowering ~ccess will 
flow through directly to residence customers, while BellSouth will still .be under pressure to lower 
business rates in the long run. Another benefit, witness Johnson said, is the ADSL deployment, 
because it spreads that investment more rapidly and more broadly than BellSouth would do on its 
own. He added that once this technology is available, it will create pressure on BellSouth to deploy 
it to the rest Of the people in the area. · 

CUCA sought, on cross-examination of witness Johnson, to compare the proposed effects 
of the Joint Stipulation, including the proposed revisions to the Price Plan, with experience during 
1999. Witness Johnson, however, insisted that the proper comparison is between the effect of the 
Joint Stipulation and the operation of the Price Plan today without the proposed revisions. Witness 
Johnson further stated, in response to questions from the Commission, that the question is whether 
the public is better off implementing the Joint Stipulation or not implementing it. The Public Staff 
further asserted 'that many of the rate ch!lilges that wilt occur under the Joint Stipulation will also 
occur if the Joint Stipulation is rejected, that access rates will remain at current levels, as wilt 
intrastate toll rates, that service quality will remain unaddressed in the Price Plan, and that ADSL 
deployment will remain a laudable but significantly underfunded goal. 

For all of the reasons set forth above, the Public Staff asserted that the Joint Stipulation is in 
the public interest and should be approved in its entirety. 

Based on the foregoing, the evidence adduced at the hearing, and the entire record in these 
dockets, the Commission now makes the following 
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FINDINGS OF FACT 

1. BellSouth is an incumbent local exchange company serving approximately 2.3 million 
customers, including 1.6 mill_ion residential customers, in North Carolina·.· BellSouth's rates are 
regulated under a Price Regulation Plan approved by the Commission pursuant io G.S. 62-133.S. 

2. AT&T is a facilities-based interexchange carrier serving customers of BellSouth and 
other local exchange companies-in North Carolina. AT&T's rates are regulated under a ceiling rate 
plan pursuant to Commission Orders. 

3. AT&T, BellSouth, and the Public Staff are properly before the Commission seeking 
approval of the Joint Stipulation pursuant to G.S. 62-133.S(c), G.S. 62-80, and the provisions of 
BellSouth's Price Plan. 

. 4. BellSouth's aggregate intrastate switched access rate in North Carolina is currently 
$.063 per minute, the highest in the Company's nine-state region. The proposed reductiori in 
BellSouth', aggregate switched access rate to $.02 per minute will make significant benefits available 
to intrastate long distance customers in North Carolina. · 

5. BellSouth's Price Plan with the-.proposed revisions set forth in this Order will, in 
accordance with G.S. 62-133.S(c): 

(a) Protect the affordability of basic local exchange service. 

(b) Reasonably assure the continuation of basic local exchange service that meets 
reasonable service standards. 

,(c) Not unreaso·nably prejudice any class of telephone customers, including 
telecommunications comp~es. · 

(d) Be otherwise consistent with the public interest. 

6. The proposed infrastructure enhancement fund for deployment of ADSL technology 
will make ADSL available to over 50% ofBellSouth's access lines and will further the goal of 
bridging the "digital divide" between roral and urban areas ofNorth Carolina. 

7. The Joint Stipulation as modified by the provisions of this Order is in the public 
interest and should .be approved. 

WHEREUPON, the Commission reaches the followfug 

CONCLUSIONS 

The Commission commends all of the psrties to this proceeding for the manner in which they' 
have addressed some Of the most difficult and complex issues the Commission has ever been called 
upon to decide. This case offers the Commission and the parties a unique opportunity to address and 
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constructively resolve, in particular, the very important and difficult issues of access charge reform, 
service quality improvement, and infrastructure enhanc~ment. The Joint Stipulation, as proposed by 
BellSouth, AT&T, and the Public Staff, has many aspects and features which are very beneficial to 
consumers and which are therefore very attractive to the Commission, including the following: 

L The Joint Stipulation settles AT&T's complaint concerning the cu"ent level- of 
BellSouth 's intrastate switched access charges: 

(I) BellSouth agrees to reduce its aggregate intrastate switched access rate from-$.063 
to $.02 per minute over a two-year period. 

(2) AT&T agrees to flow through to North Carolina consumers on an aggregate dollar
for-dollar basis the resultant intrastate access charge savings: 

(a) AT &T's Noith Carolina residential customer intrastate long distance bills on 
average will be reduced by $.85 per month or more than 14%.1 

(b) AT&T's North Carolina intrastate long distance rate reductions should 
increase the number of customers who can afford to make such calls and 
enhance the competitiveness of the state in attracting industry. 

(3) The total annual revenue impact of the access charge reductions, once fully 
implemented, will be approximately $83 million These intrastate reductions will be 
-flowed through dollar-for-dollar to customers ofIXCs who pay access charges to 
BellSouth. 

(4) The disparity between intrastate and interstate long distance rates will be lessened and 
lower prices for intrastate long distance services should stimulate toll calling. 

ll The Joint Stipulation establishes service objectives with associated self-enforcing 
penalties2 if such objectives are not met: 

BellSouth will change its Price Regulation Plan to provide for the payment of penalties if 
objectives established for the measurement of certain quality of service standards are not met. 

1The actual reduction experienced· by each customer will depend upon what intrastate long 
distance services are purchased from AT&T or any other IXCs who flow through intrastate access 
charge reductions. 

2 As an aside, the Commission notes that the upenalty" proposed here, as the record clearly 
demonstrates, is a voluntary measure not derived from or in derogation to the Commission's authority 
to impose penalties under G.S. 62-310 or any other provision of Chapter 62. As such, it is entirely 
appropriate that any monies derived from this process should go to ratepayers -- who may be said to, 
have been directly or indirectly banned by poor service -- rather than to the Commission's coffers for 
ultimate distribution elsewhere. 
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(I) The provisions for penalties will be applicable to eight service quality measures. The 
objectives for each of these eight measurements will be those curreotly specified by 
Commission Rule R9.:.g; except for out~f-service trouble reports cleared within 24 
hours. Penalties for that service objective will be asse$Sed only if BellSouth fails to 
achieve a 90% objective.1 

(2) Penalties, if any, arising in this regard will be self-enforcing (i.e., BellSouth will 
calculate and determine penalty) and will be credited to the bills of all retail residential 
and business customers receiving retail services from BellSouth. 

The Commission certainly anticipates and expects that the quality of service currently being 
provided by BellSouth to its customers in North Carolina will improve under the system of self
enforcing penalties proposed in the Joint Stipulation. The Commission will carefully monitor 
BellSouth's ongoing compliance with the quality of service measures set forth in the Joint Stipulation 
and Rule R9-8 to ensure that the Company does in fu.ct meet the specified service objectives and also 
takes all appropriate actions, including investing in additional personnel as necessary, to provide·good 
and reliable service to its custom,ers which meets reasonable service standards on a consistent and 
continuing basis. 

m · The Joint Stipulation establishes an enhanced infrastructure fund to further ADSL 
deployment tliroughout North Carolina: 

BellSouth agrees to deploy approximately $97.8 million in investment in ADSL in 
North Carolins by year-end 2002. This represents an investment plan that exceeds BellSouth's 
previous plans for North Carolina by $60 million. Because of this added incremental investment, 95 
central offices will be equipped for ADSL in advance ofBellSouth's preexisting baseline schedule. 

The Commission applauds and strongly endorses this aspect of the Joint Stipulation based 
upon a belief that BellSouth's stated commitment to this investment in enhanced telecommunications 
infrastructure is vitally important to the rural areas of North Carolina in particular. This is an 
important step which will bring North Carolina closer to meeting the goal of bridging the digital 
divide for all citizens,ofthe State. The Commission will carefully monitor BellSouth's deployment 
of ADSL through the reports on deployment which will be submitted under the Joint Stipulation to 
ensure that the benefits_ of such investment are in fact made available to consumers according to the 
schedule committed to by the Company. 

W. The Joint Stipulation postpones the Commission's comprehensive review of BellSouth's 
Price Regula.ion Plan such tha1 tire review would be deferred for approximately one yea, 
so that it would not occur prior to June 24, 2001: 

1However, BellSouth will be provided a ramp-up time for the out-of-service standard with 
interim objectives. At the end of the initial year's penalty period, BellSouth will not be assessed any 
penalties for the out-of-service objective if it achieves an average statewide annual result of 86% or 
better. 
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(I) Postponement for a year would allow the Commis~on an opportunity to evaluate the 
impact of the revised Plan over a longer period of time. 

(2) Postponement will allow additional time to prepare for a comprehensive review of the 
revised Plan, the purpose of which is to ensure that the operation of the Plan 
comports with the General Statut~s, particularly frOm the standpoint of ensuring that . 
it continues to meet the following condition~: 

a. protects the affordability ofb~c local exchange service, as such is defined by 
the Commission, 

b. reasonably assures the continuation ofbasic local exchange service that meets 
reasonable service standards that the Commission may adopt, 

c. will not unreasonably prejudice any class oftelephotle customers, including 
telecomm~nications companies, and 

d is ot~rwise consistent with the public interest: 

Notwithstanding the obvious benefits contained in the Joint Stipulation, there are nevertheless 
certain aspects and features of the Stipulation which are troubling to the Commission and which the 
Commission is unable to endorse at this time. 

First, in consideration ofBellSouth's current level of earnings, the Commission can find no 
compelling justification to-allow the Company to increase any revenues, in either the Basic Qr NBl 
Categories, effective on the date of initiation of a revised Plan.1 The Commission recognizes that 
changing this part of the Joint Stipu]ation will require BellSouth to forego the revenue increase in the 
total amount of$27.3 million which the Company proposed to immediately implement for services 

10peration of the Price Plan will, however, be waived to the extent necessary to pennit 
revenue decreases otherwise required by productivity offsets in the Basic, NB I, and Toll Switched 
Access Categories to be satisfied by reductions in access prices. Moreover, revenue increases in the 
B~c Categmy will be permitted on the first and second anniversaries of the revised Plan, if accepted 
by BellSouth, to offset the scheduled access rate reductions to the extent that such revenue increases 
are specified in the Joint Stipulation. Endorsement by th"e Commission of these provisions of the 
Joint Stipulation is necessary to ensure equitable treatment to BellSouth. BellSouth obviously made 
many significant concessions during negotiations which were incorporated as part of the Joint 
Stipulation which will materially affect the Company's earnings over the next few years; e.g., a total 
revenue "give up" of approximately $16.3 million, a commitment to increase its investment in ADSL 
by $60 million by year-end 2002, and potential financial liabilities associated with self-enforcing 
penalties. That being the case, the Commission can find no reasonable and fair basis upon which to 
disfavor the first and second anniversary revenue increases proposed in the Joint Stipulation. Further, 
the aforementioned increases in the Basic Category and corresponding decreases in the Toll Switched 
Access Category will be treated as exogenous price changes for purposes of calculating their impact 
on the Service Price Indices (SPis). Any additional waivers of intercategory offsets must be 
requested on a case.by-case basis. 
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in the Basic and NB I Categories. Such action will clearly serve to further protect the affordability 
of basic local exchange service while promoting the public interest. Nevertheless~ as a matter of 
fundamental fairness to BellSouth and in order to ameliorate the immediate financial impact of this 
decision on ~e Company, the Commission finds good cause to allow BellSouth to initially reduce its 
aggregate intrastate switched access rate from $.063 to $.045 per minute ori the day a revised Plan 
will, hopefully, be initiated in response to this Order.' More specifically, if the modifications set forth 
in this Order are accepted by BellSouth, the Company's total potential 1 "give up" under the Joint 
Stipulation, as so·revised, will more than.double, increasing from approximately $16.3 million to 
$43.6 million.2 This.provides further benefit.to consumers, who would see no rate increases upon 
initiation of the revised Plan, in addition to the significant benefits alteady contained in the Joint 
Stipulation, without unreasonably impacting BellSouth in an unfair, -prejudicial, or unlawful manner. 

Second, the Commission can find no compellingjustification to authorize cr~tion of the new 
NBl.5 Service C_ategory at this time.3 Creation of this new service category is a matter which 
BellSouth will be· free to pursue during the cqmprehensive review of the Company's Price Regulation 
Plan. Deferral of a decision on the merits of whether to allow BellSouth to implement tlie new NB 1.5 
Service Category at this time will serve to 'further ensure that there will be no Unreasonable'prejudice 
against any c1ass of telephone customers as a result of these proceedings. The Commission is·unable, 
on the basis of the record in this case, to conclude that the services proposed for inclusion in the new 
NB.1.5 Service Category are sufficiently competitive at this time to justify their transfer from the NB! 
Category. ·Such action, if justifiable, is better considered and allowed in the context of the upcoming 
comprehensive review-ofBeUSouth's Price Regulation Plan. The Commission must ensure that 
customers who will be affected by this very significant change .do not experience unreasonable 
disadvantage or prejudice. 

Accordingly, the Commission is hopeful that BellSouth will accept the revisions to the Joint 
Stipulation as set forth in this Order and that the Company will file a statement notifying the 
Commission that it accepts'and agrees to revise and refile its Comrnission•approve4 ·~ce Regulation 
Plan with an effective date of not late.r than August I, 2000 .. The revisions-to. the Joint Stipulation 
and BellSouth's Price·Regulation Plan as requCsted by the Commission ·in t_his Order strengthen the 
final outcome of this case by balancing ihe interests of all affected parties wliile not unfilirly penalizing 
BellSouth or its customers. The Commission is also hopeful that all of the other parties to this ' . . . 

1As proposed in the Joint Stipulation the aggregate access rate will drop to $.03 and $.02 per 
minute on the first and second anniversaries of the revised Plan, rCspectively. 

20f coUI"se, the amount of this potential "give up" is before consideration of revenue 
enhancetl!ents whiCh might arise due to increased intrastate·toll' calliilg resulting from the price 
elasticity of demand. 

3The Jciint Stipulation also moves certain services from the Basic Service Category to the NB I 
Service_Categ0ty. The specific services that ~I be moved from the Basic Service Cai'egory to NBI 
are "the uncapped portion of Frequent Caller, Area Plus, Area Plus with Complete Choice, and 
Complete Choice." For the reasons asserted by BellSouth and the Public Staff; this provision of the 
Joint Stipulation is.deemed reasonable and consistent with the public interest. 
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proceeding will endorse and support the revisions requested by the Commission so that this matter 
can be successfully resolved without the·need for further proceedings, whichwould likely be both 
contentious and protracted in nature. The·Commission is convinced that a revised Price Regulation 
Plan filed in conformity with the provisions of this Order will be reasonable, lawful, and consistent 
with the public interest. Furthermore, such revised Plan will not subject any class of customers to 
unreasonab_le prejudice or disadvantage. 

Once Bell~outh has had an opportunity to respon4 to this Order, tli.e Commission will rule 
on the petition filed by the Public Staff on February 16, 2000, in Docket No. P-100, Sub 72, seeking 
a flow through of access-charge reductions. 

IT IS, TIIBREFORE, ORDERED that BellSouth shall file a statement in these dockets not 
later than August !, 2000, notifying the Commission whether the Company (a) accepts and agrees 
to all of the terms, conditions, and provisions of this Order and (b).is willing to revise and refile its 
Commission-approved Price Regulation Plan, including any necessary tariff revisions, with an 
effective date of not later than August I, 2000. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 24th day ofJuly, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Gail L. Mount, Deputy Clerk 

Commissioner Robert V. Owens. Jr., dissents in part and concurs in Part· 

DOCKET NOS. P-55, SUB 1013; P-55, SUB 1161; AND P-100, SUB 72 
AT&T/BELLSOUTHIPUBLIC STAFF ACCESS CHARGE 

AND PRICE PLAN JOINT STIPULATION 

COMMISSIONER ROBERT V. OWENS, JR., DISSENTING IN PART AND 
CONCURRING IN PART: I respectfully dissent in part from the Majority's decision in this case. 
I would have disapproved the Joint Stipulation in its entirety, and I would have proceeded 
immediately with comprehensive investigations of AT&T's access charge complaint and BellSouth's 
Price Regulation Plan. I would have done those things essentially for the very same reasons that 
disapproval.o~the Joint Stipulation was recommended by the North Carolina Department of Justice. 
I firmly belil?Ve that to do otherwise is to act in a manner that is contrary and detrimental to the public 
interest. 

Currently, BellSouth's rates are regulated uµder a Price Regulation Plan .. Under that fonn 
of regulation, in theory, it is argued that competitive market forces will operate to prevent firms, such 
as BellSouth, from charging excessive monopolistic prices for their goods and Services. 
Unfortunately, however, there appears to be a major obstacle in place that continues to thwart the 
effectiveness of price regulation in this instance; the market for basic local e_xchange service appears 
to be fur less thsn fully competitive, and it appears to be dominated, particularly iri certain instances, 
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by an entrenched BellSouth.' While I do not disagree with economic theory regarding the pricing 
behavior offinns operating in competitive marlcets, I do strongly disagree with those who would aver 
that the telecommunications market for basic l9cal exchange service, and closely related services? 
within BellSouth's franchised territory is· effectively competitive, for it c1e~ly is not, .most especially 
with respect to residential services, ~ the record in this case plainly reveals. Because of the absence 
of meaningful competition, BellSouth's Price Plan, in its present fonn, does not appear to be working 
as intended by the North Carolina Legislature and should, at the very least, be subjected to an 
immediate, comprehensive review by this Commission. 

A major, if not the preeminent, factor to be considered in assessing the need for immediate , 
review ofBel!South's Price Plan, is the level of profitability that the Company bas achieved in recent 
years. For calendar years 1998 and 1999, based oninfurmation provided by the Company, BellSouth 
has earned returns on common equity of 25~24% and 27. 75%, respectively, froin its North Carolina 
jurisdictional operations. In responding to questions on cross-examination regarding the common 
equity returns that BellSouth bas enjoyed in recent years, BellSouth witness Linda Cheatham stated 
that "Ji]t appeal'S dear to me that price regulation is working as it was intended • ••• " (emphasis 
added). I wholeheartedly agree with witness Cheatham that the degree of a Company's profitability 
is an integral factor.to be considered in evaluating the efficacy ofBellSouth's Price Plan and more 
generally the appropriateness of price regulation. However, from my perspective as.a regulator, I am 
compelled to disagree with witness Cheatham's interpretation of what such eiµningg, reveal 

To me, the 25.24% return on common equity achieved by BellSouth in 1998 and the 27.75% 
return on common equity achieved in 1999 strongly suggest that the Company's Price Regulation 
Plan is seriously flawed due to the absence of a competitive market structure and as such is in need 
of substantive change, bl.It not the kind of change that is contemplated ~nder the Joint Stipulation 
and/or the Majority decision. Indeed,.! consider the Company's excessive returns to constitute a 
clarion call for prompt and in-depth Commission action - that is, an immediate and comprehensive 
investigation ofBellSouth's Price Plan. I take that view because those returns, which appear to be 
grossly excessive, are classic symptoms of the absence of an effectively competitive market structure. 
Without such a market structure, BellSouth's Price Regulation Plan as,presently constructed cannot 
produce a result that is consistent with the public interest requirement of the North Carolina General 
Statutes. 

1 BellSouth', prominent place in the market is explained, of course, bY its - and its 
predecessor, Southern Bell Telephone and Telegraph Company .:.._ having effectively operated in 
North Carolina for more than a century, the vast· preponderance of that time as a traditional 
government sanctioned, monopoly service provider. Generally spesking, the legal framework at the 
State level which provided for the introduction of competition into the local exchange service market 
- such market having previously been characterized by monopoly service providers with exclusive 
franchised territories~ was put in place in the mid-1990s. Bel!South's Price Regulation Plan became 
effective in mid-1996. 

' Services which I consider to be'closely related to basic local exchange service are not 
substitutes for such service but rather are add-on type services, for example, vertical services - call 
forwarding, call waiting, call return, call trace, etc. The opportunity for providing those services 
being dependent on the provider also being the supplier of the related basic local exchange service. 
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In a truly competitive market, prices adjust such that they reflect an economically efficient 
pricing structure, that is, the pricing of services is based on their economic costs, which by definition 
include a reasonable level of profit. Stated alternatively, lack of competition translates into lack of 
economic efficiency, including pricing efficiency, which translates into, and is reflected by, excessive 
profits. Again, such results imply a flawed BellSouth Price Regulation Piao in need of Commission 
modification. 

To the extent, if any, a flaw exists in BellSoutb's Price Plan, the impact of irreparable harm 
to consumers of telecommunications services that would occur prior to the Commission's taking 
remedial action will be exacerbated by the Majority's decision to defer review of the Price Plan for 
one year. That result would occur because such remedial action would apply on a prospective basis 
only. Thus, I am of the opinion that the Commission should not have agreed to defer its five--year 
comprehensive review of the Plan. 

Dr. Ben Johnson, witness for the Public Staff, testified that the Commission should consider 
a company's return on common equity when the Commission conducts a full review of a company's 
price plan. He further testified that if there is a flaw in the plan that is causing a company to have 
excessive earnings the Commission should fix the flaw. In that regard, the following scenario gives 
very real perspective to one of the major exceedingly negative consequences of the Commission's 
having deferred its comprehensive review of the Price Plan: Let us assume that on review of the Plan 
the Commission finds thatBellSouth's prices and consequently its profits are excessive due to flaws 
in the Plan - which are due to the absence of a competitive market structure. Let us also assume 
that the Commission finds that those prices.and profits should be constrained in such a way as to 
prevent the Company from inappropriately capitalizing on its dominance of the market for basic local 
exchange service until such time as that market evOlves into a robust, fully competitive market. 
Further, Jet us assume that the Commission detennines that the Company's profits in addition to its 
prices should'be capped as a transitional mechanism. Finally, let us assume that a 14% return on 
common equity is initially detennined to be a reasonable, market-based, transitional earnings cap for 

.BellSouth. Based on information provided by BellSouth for calendar year 1999, a chaoge of$15.l 
million in its operating revenues would .produce a change of 1 % in its common equity return or vice 
versa. Thus, under the foregoing scenario, that would mean that BelJSouth's existing rates would 
appear to be excessive by an annual amount in excess 0($207 million.' It would also mean, all things 
remaining relatively constant, that until the Commission acts BellSouth would continue to recover 
and retain that $207 million annually, that is, until such time as the Commission comprehensively 
investigates its Price Plan and takes whatever remedial action it may then consi_der appropriate, if any. 

In consideration of the above, my concern is that consumers will be irreparably harmed due 
to the Majority's having agreed to a one-year delay of the Commission's comprehensive review of 
BellSouth's Price Plan. Should such a review ultimately reveal that the foregoing, or comparable, 
assumptions were reasonable, valid, and correct, the Commission will nevertheless be unable to 

1 BellSouth's calendar year 1999 intrastate return on common equity of27.75% less an 
assumed, reasonable, market-based, transitional, return on common equity earnings cap of 14% 
equals 13.75% (27.75% - 14% = 13.75%); And, 13.75%-divided by 1% equals 13.75 (13.75% + 
1 % = 13.75); And finally, $15.1 million multiplied by 13.75 equals $207.6 million ($15.1 million x 
13.75 = $207.6 million). 
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recompense consumers, since it is unlawful for the Commission to engage in retroactive ratemaking. 
The very real possibility that the foregoing may one day be shown to have been correct, in all material 
respects, requires me to acknowledge my profound disagreement with the Majority decision in this 
regard. 

·The fOregoing is by no means my only concern from the standpoint of negative consequences 
to the public interest that will arise or are arising, ifmy concerns regarding BelISoutli.'s Price Plan 
prove to be valid. If the Price Plan is flawed and operating to thwart or delay implementation of full 
and effective competition in the market for telecommunications services in North Carolina, and I am 
concerned that it is, consumers of such services will continue to be denied the many benefits that 
proponents of market restructuring promise that competition will bring. At the very least, the 
Commission should undertake ao immediate aod thorough review of BellSouth's Price Plan, 
particularly in consideration of the fact that the Plan itself provides for the completion of such a 
review before expiration ofit!I fifth year on June 24, 2001. As previously noted, the Majority's 
decision postpones comprehensive review of the Plan for one year. 

Other major concerns, in addition to the foregoing, that I have with reg3:Id to the Majority's· 
decision are summarized below: 

• If competitive market forces aod BellSouth'• Price Regulation Plan, which includes intrastate 
switched aocess charges, are effectively operating to "regulate" prices for telecommunications 
services why have such considerations not operated to lower intrastate switched access 
charges to cost, or at the very least caused appreciable movement in that direction? And, if · 
competitive market forces are not effectively "regulating'' BellSouth"s intrastate switched 
access charges, then how can one ignore the fact that such a result may also be applicable to 
certain other BellSouth services, particularly in consideration of the fact that BellSouth"s 
overall profitability for 1998 aod 1999 realized from its North Carolina jurisdictional 
operations appears to indicate, as previously explained, the absence of a competitive market 
structure? I am of the opinion that .those questions, along with related questions, need to be 
thoroughly investigated and explored by this Commission as soon as practicably possible. 

• Notwithstanding the fact that BellSouth', 1999 calendar year return on common equity was 
27.75%, which is the most recent· jurisdictional -earnings information available for the 
Company, the Majority's decision allows the Company to increase its rates for basic local 
exchange service on the first and second anniversaries of the revised Pri-ce Regulation Plan. 
The approved rate increases for basic local residential service are in the range of $.50 per 
month on both the first aod second anniversaries of the revised Plan, for a total of$1.00 per 
month. The Majority's decision disapproves the Joint Stipulation's proposed increase in rates 
at t4e time of implementation of the revised Price Plan, including a proposed increase in rates 
for basic local residential service in the range of $.50 per nlonth. I would have allowed no 
rate increase at all. 

• Public Staff witness Johnson and AT&T witness Gregory R Follensbee testified to the effect 
that local exchange rates do not have to be increased in order to encourage competition in the 
local exchange market. And, witness Johnson testified to the effect that · the 
telecommunications industry is a declining cost industry and that local service for residential 
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customers is now priced above its direct cost. The foregoing testimony appears to reflect 
valid and relevant considerations that should be further investigated and evaluated by the 
Commission prior to allowing significant modifications to the Price Plan, if any, including 
those proposed in the Joint Stipulation. I would have proceeded with such an investigation. 

• BellSouth's earnings are such that it would appear that an·access charge reduction to $.02 per 
minute, which would reduce the Company's revenues by $83 million annually, could be 
accommodated, all other things remaining relatively constant, without BellSouth's annual 
return on common equity declining to a level below 22.25%1

, a result that does not appear I' 
to be umeasonable. I would have proceeded with an investigation of this matter. 

• Under existing provisions ofBellSouth's current Price Plan, absent the Majority's current 
decision, the Company would have been required to reduce rates for the Basic Service (Basic) 
Category and the Non-Basic I Service (NB!) Category overall by a total net annual amount 
of$7 million ($3 million in Basic and $4 million in NB!) in this the fifth year of the Price Plan, 
effective June 24, 2000. Such reductions would have been required, notwithstanding the fact 
that the Company has the flexibility under the Price Plan - and has. notified the Commission 
of its intentions - to "rebalance01 rates for certain services within the Basic Category, that 
is, the Company has proposed to increase residential rates for basic local exchange service on 
average in a range of$.60 per month and plans to increase some ~usiness basic local service 
rates on average in a range of $1.35 per month. Business rates for basic local service in 
several exchanges would be decreased on average in a range of $4.00 per month. 
Presumably, BellSouth intends to place the foregoing rate changes into effect should the Joint 
Stipulation, in some form. not win final Commission approval. I would have required the 
Company to implement the $7 million reduction in rates for the Basic and NB 1 Categories. 

• BellSouth's earnings have increased at the expense of reduction in its quality of service. 
BellSouth witness Cheatham conceded that BellSouth has cut costs and eliminated too many 
jobs and that service has suffered. However, she further stated that BellSouth is not cutting 
costs at the expense of service quality today. The foregoing implies·that the Commission 
needS to begin an immediate and full review of the operation ofBellSouth's Price Plan in 
conjunction with consideration of the Joint Stipulation's proposed self-enforcing penalties 
proposal to ensure that adequate safeguards are in place, or will be put in place, which 
reasonably assure that reasonable quality of service standards will be met. I would have 
proceeded with such an investigation. 

• Public Staff witness Johnson testified that he would not characterize vertical services as being 
competitive - under the Joint Stipulation and the Majority's decision certain of those 
services are moved from the Basic to the NBI Category. In commenting on the Joint 
Stipulation's proposal to transfer services between categories, the Attorney General. in his 
pleadings, stated that the evidence indicates that such services were moved from one category 

1 As noted previously, a 1% change in the Company's jurisdictional return on common equity 
equates to a $15.1 million change in annual revenue. Thus, the $83 million reduction in access 
charges divided by $JS.I million equates to a 5.50% change in BellSouth's return on common equity. 
And, 27.75% less 5.50% equals 22.25%. 
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to another in an arbitrary fashion as part of a negotiation rather than based on formal 
examination of market conditions. I a~e with both the· Attorney General and witness 
Johnson. Thorough analyses are needed in this regard. I therefore disagree with the 
Majority's decision to .allow the transfer of services from the Basic to the NB 1 Category. 

I concur in the Majority's decision· to the extent that it proposes acceptance ofBellSouth's 
commitment, and encourages BellSouth, to increase .its planned investment in broadband 
infrastructure throughout North Carolina by year-end 2002. I also concur in the Majority's proposal 
to adopt those provisions of the Joint Stipulation which establish service objectives with ·associated 
self--enforcing penalties if the objectives are not met. I would note, however, that those matters could 
and probably should be considered separate and apart from BellSouth's-Price Plan. I also _concur in 
the Majority's decision to the extent it proposes nonacceptance ofpi"oviSions of the Joiht Stipulation, ' 
for example, the Majority's prop~Sed disallowance ofa portion of the total stipulated basic local 
exchange service rate increase - I 'would have allowed no rate inCre8.se - and the Majority~s 
disapproval of the creation of a new category of services (NB 1.5). Finally, I strongly endorse and 
support the Majority's decision to reduce access charges to· $.02 per minute as proposed by the 
Stipub1ting Parties. However, I believe that the Joint Stipulation may hot have gone far enough in 
that regard, in consideratiOn of the fact that the cost of providing intrastate switched access is 
generally acknowledged by industry experts to be in the range of$.005 per minute. Thus, I am of 
the opinion that the Commission should have proceeded with a comprehensive investigation of 
AT&T's access charge complaint. 

In conclusion and simply stated, there is no basis in the record for premature·revisions to 
BellSouth's Price Regulation Plan, and there is rio basis in the record, nor is there any reason to 
believe, that residential rates should be increased. As indicate4 hereinab6ve, 'I would have 
disapproved the Joint Stipulation in its entirety, and I would have proceeded inunediately with 
comprehensive investigations of AT &T's access charge complaint and BellSouth's Price Regulation 
Plan. Further, either in conjunction with the foregoing or in another docket or doCkets,'I Would have' 
initiated an investigation of the reasonableness ofBellSouth's capital budgeting practices with respect 
to facilities expansion, with emphasis iri:the area ofbroadb~d.infrastrilcture, and I would have 
initiated an investigation of the need for modification of existing Commission rules relating to quality 
of service to insure that Commission quality of Service standards continue to be reasonable and that 
they will be met. ,Such review would include an examination and evaluation of the need for penaltieS: 
or: more stringent penalties. when service standards are not met. 

For the foregoing reasons, I am finnly of the opinion thai the Joint Stipulation, even after 
modification-by the Majority, is both inconsistent with and detrimental tO the public interest. 

, ' ' . 
\s\ Robert Y Owens Jr 

COMMISSIONER ROBERT V. OWENS, JR 
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DOCKET NO. P-55, SUB 1013 
DOCKET NO. P-55, SUB 1161 
DOCKET NO. P-100, SUB 72 

BEFORE THE NORTII CAROLINA UTILITIBS COMMISSION 

DOCKET NO. P-55, SUB 1013 

In the Matter of 
Application by BellSouth Telecommunication~ Inc., 
For, and Election of, Price Regulation 

DOCKET NO. P-55, SUB 1161 

In the Matter of 
Complaint of AT&T Communications of the So_uthem 
States, Ipc., Requesting that the Commission 
Reduce BellSouth Telecommunications, Inc. 's 
Intrastate Switched Access Rate 

DOCKET NO. P-100, SUB 72 

In the Matter of 
Investigation to Determine Whether Competitive 
Long Distance Service Should Be Allowed in North 
Carolina and What Rules aod Regulations Should 
Be Applicable to Such Service if Authorized 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

FURTIIER 
ORDER 
REGARDING 
IOINT 
STIPULATION 

BY THE COMMISSION: On July 24, 2000, the Commission entered ao Order Regarding 
Joint Stipulation in these dockets. BellSouthTelecommunicatio~ Inc. (BellSouth or Company) filed 
a Statement in response to that Order on August 15, 20001 and served a copy of that Statement On 

. the parties of record. By Order dated August 16, 2000, the Chair found good cause to notify each 
of the formal parties. who' initiated or intervened in these proceedings that they could file comments 
in response to BellSouth's Statement not later than Tuesday, August 22, 2000. 

On August 17, 2000, the Public Staff filed Comments in support ofBellSouth's Statement 
and recommended that the Commission enter a further Order approving the proposed modifications 
as soon as possible. 

On August 22, 2000, the Carolina Utility Customers Association, Inc. (CUCA) filed 
Comments in opposition to BellSouth's Statement and requested the Commission to deny BellSouth's 
requests to delay the reduction of switched access charges and to postpone the comprehensive review 
of the Company's price regulation plan. · 

590 



TELECOMMUNICATIONS - MISCELLANEOUS 

WHEREUPON, the Commission reaches the following 

CONCLUSIONS 

By its Statement filed on August 15, 2000, BellSouth notified the Commission of its 
willingness to accept the tenns, conditions, and provisions of the Order Regarding Joint Stipulation 
contingent upon certain changes in the timing of two events discussed in that Order. BellSouth 
further stated that it had discussed this matter with AT&T Communications of the Southern States, 
Inc. (AT&l) and was authorized to state that AT&T concurred with the following proposed changes 
and requests: 

1. Modify the timing of access charge reductions according to the following schedule: 

June 24, 2000 
December 31, 2000 
December 31, 2001 
December 31, 2002 

5.6 cents per minute 
4.5 cents per minute 
3.0 cents per minute 
2.0 cents per minute 

According to BellSouth, delaying the implementation of the access charge reduction to 4.5 
cents per minute would also extend the .time-during which BellSouth is prohibited from increasing 
Basic rates as specified in the Joint Stipulation. Under the current. time line proposed by the 
Commission, increases in Basic rates described in the.Joint Stipulation could not.occur until August 
I, 2001. Approving BellSouth's proposed delay in the 4.5 cents per minute access charge reduction 
would delay tho~e Basic rate increases even further, until December 31, 2001. 

2. Postpone completion of the Commission's comprehensive review of BellSouth's 
Revised Price Regulation Plan until no later than December 31, 2002, such that modifications to the 
Revised Plan would be effective after that date. According to BellSouth, postponing completion of 
the review until December 31, 2002, will allow several important·aspects of the Revised Plan to be 
fully implemented prior to any further changes made by the Commission through its comprehensive 
review; i.e., by that date BellSouth will liave completed its enhancement of its Asymmetric Digital 
Subscriber Line (ADSL) infrastructure, will have reduced its access charge rate to 2.0 cents per 
minute, and will have undergone a meaningful period of service results under the new self-enforcing 
penalty mechanism. 

The Commission has carefully reviewed the further modifications proposed by BellSouth in 
its Statement of August 15, 2000, and finds good cause to accede in part and,disagree in part with 
respect to such counter-proposal. The proposed timing changes with respect to access charge 
reductions are, in the opinion of the Commis.sion, reasonable and should be approved. It is imperative 
that intrastate access charges be reduced as soon as possible and BellSouth's counter-proposal.will 
accomplish that objective within a reasonable period of time. Correspondingly, the revenue increases 
authorized by the Commission in the Order Regarding Joint Stipulation will also be postponed under 
BellSouth'• counter-proposal, which benefits those consumers who will be affected by such future 
increases. 
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The Commission cannot, however, approve BellSouth's further request to delay and postpone 
completion of the comprehensive review of the Company's Revised Price Regulation Plan for an 
additional six months beyond the 12-month extension to June 24, 2002, which was previously 
approved in the Order Regarding Joint Stipulation. Under the circumstances, the Commission is of 
the opinion that the comprehensive review ofBellSouth's Price Plan should be undertaken pursuant 
to the schedule initially proposed in the Joint Stipulation. The Commission finds no compelling 
justification to rethink or depart from the initial decision to endorse and allow an extension of 12 
months as originally proposed by the parties to the Joint Stipulation. By June 24, 2002, the current 
Price Plan will have operated over a six-year period of dynamic developments in markets, regulation, 
and technology, and it will be time for a thorough review in which the Commission can determine the 
rules under which BellSouth sliould be regulated, given then-current conditions. 

The Commission strongly encourages BellSouth to accept the further revisions to the Joint 
Stipulation and the Order Regarding Joint Stipulation as set forth in this Order and to file a statement 
notifying the Commission that it accepts and agrees to revise and refile its Commission-approved 
Price Regulation Plan. It is time to finally resolve the issues in these cases and begin to realize the 
benefits to be gained from reducing intrastate access charges, improving the quality of service offered 
to consumers, and enhancing the ADSL telecommunications infrastructure in North Carolina, 
particularly in the rural areas of the State. BellSouth will also presumably benefit from the business 
certainty that flows from the extension of its Price Plan, as modified, for a year beyond its original 
term. The Commission is hopeful that there will be no additional delay or need for further 
proceedings regarding these very important matters. The uninviting alternative is to start over again 
from the ground up. by initiating various proceedings and investigations. 

Accordingly, the Commission finds good cause to hereby reaffirm and incorporate by 
reference the findings of fact and conclusions set forth in the Order Regarding Joint Stipulation 
eotered in these dockets on July 24, 2000; subject to the further modifications allowed herein. The 
Commission continues to believe that a Revised Price Regulation Plan filed in confonnity with the 
provisions of the Order Regarding Joint Stipulation and this Order will be reasonable, lawful, and 
consistent with the public interest and will not subject any class of customers to unreasonable 
prejudice or disadvantage. 

IT IS, THEREFORE, ORDERED that BellSouth shall file a statement in these dockets not 
later than seven calendar days after the date of this Order notifying the Commission whether the 
Company (a) accepts and agrees to all of the terms, conditions, and provisions of the Order 
Regarding Joint Stipulation and this Order and (b) is willing to revise and refile its Commission
approved Price Regulation Plan, including any necessary tariff revisions, effective that same date. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 8th day of September 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

Commissioner Judy Hunt dissents in part. 
Commissioner Robert V. Owens, Jr., dissenting in part and concurring in part. 
Commissioner Sam J. Ervin, IV concurs. 
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DOCKET NO. P-55 SUB 1013 
DOQ(ET NO. P-55, SUB 1161 
DOCKET NO. P-100, SUB 72 

COMMISSIONER JUDY HUNT, DISSENTING IN PART: I would also deny BellSouth's counter
proposal to further modify access charge reductions because it will result in an unjustificlble delay in 
implementing such reductioos, while providing additional, unreasonable, and unnecessary net financial 
benefits to BellSouth of approximately $24.2 million over the phase-in period. 

Is\ Judy Hunt 
Commissioner Judy Hunt 

DOCKET NOS. P-55, SUB 1013; P-55, SUB 1161; AND P-100, SUB 72 
AT&T/BELLSOUTH/PUBLIC STAFF ACCESS CHARGE 

AND PRICE PLAN JOINT STIPULATION 

COMMISSIONER ROBERT V. OWENS, JR., DISSENTING IN PART AND 
CONCURRING IN PART: I respectfully dissent in part from the Majority's decision in this 
instance. As explained in my dissenting ind concurring opinion1 entered eaflier in these dockets, t 
would have disapproved the Joint Stipulation in its entirety, and I would have proceeded immediately 
with comprehensive investigations of AT&T's access charge complaint and BellSouth's Price 
Regulation Plan. In my separate opinion, I stated my firm conviction that to do otherwise was to act 
in a manner that was COntrary and detrimental to the public interest. I continue to be ever steadfast 
in that belief. 

The Majority in its decision today has exacerbated the exceedingly significant adverse impact 
that its earlier decision, in my judgment, will have on consumers of local exchange services. Such 
consequence is due to the Majority's havirig acquiesced, in part, to a BellSouth condition precedent. 
Such acquiescence was in response to BellSouth's having advised that it would accept the Majority's 
July 24, 2000 modifications to the· Joint Stipulation provided the Commission would accept certain 
BellSouth conditions- or stated alternatively, provided the Commission would accept BellSouth's 
counter-proposal. In its counter-proposal, BellSouth requested that the Commission agree (1) to 
delay the timing of the proposed access charge reductions and rate increases and (2) to delay 
completion of its comprehensive review ofBellSouth's Price Regulation Plan by an additional six 
months.2 

The detriment to consumers which results from the Majority's having agreed to the 
Company's first condition- to delay the timing of the proposed access charge reductions and rate 

1 The dissenting and concurring opinion referenced herein was entered on Jul}' 24, 2000. 
That opinion, of course, pertained to the Majority decision w1'Jch was also entered in these dockets 
on that date by Order captioned Order Regarding Joint Stipulation. 

2 Specifically, BellSouth requested that the Commission set a review completion date of 
December 31, 2002. 
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increases- is estimated to be in the range of $24 million over the three-year implementation period 
of the Jqint Stipulation. BellSouth's second condition- an additional six-month delay with respect 
to the Commission's comprehensive review of the Company's·Price Regulation Plan- was not 
agreed to by the Majority. If that condition bad been accepted, it would have significantly intensified 
the adverse consequences to consumers that already will result. in my judgment, from the Majority's 
earlier decision to delay review of the Price Plan for a period of 12,months.1 Indeed, BellSouth's 
counter-proposal, if it had been fully implemented by the Majority, would have been even more 
detrimental to consumers than either the original Joint Stipulation, the Joint Stipulation as initially 
modified by the Majority, or the Joint Stipulation as modified and approved by the Majority in its 
decision today. · 

In my earlier dissenting and concurring opinion, I expresse~ concern that BellSouth's Price 
Regulation Plan appeared to be flawed, due to the absence of competition in the market for basic 
local exchange service, and consequently does not appear to be working as intended by the North 
Carolina Legislature, and I made several observations regarding the basis of that judgment. I also 
discussed the all too real, potentially extreme, adverse consequences to consumers that appear to 
have arisen and that are continuing to arise under Bel1South's Price Regulation Plan. 2 I further 
argued that the Commission should undertake an immediate comprehensive review of the Company's 
Price Regulation Plan so as to provide for the mitigation of such negative consequences, should my 
concerns prove to be well-grounded. For if they are valid, consumers will continue to be significantly 
and_ irreparably disadvantaged until such time as the Commission takes remedial action. Detailed 
discussion of the reasoning underlying those views and beliefs,. which was presented in my earlier 
dissenting and concurring opinion, does not need to be fully reiterated here. However, after having 
given further thought and study to these matters, including BellSouth's counter-proposal, the 
Majority's decision today,,and my earlier dissenting and concurring opinion, I have concluded that 
there are several additional relevant considerations which need to be discussed. To place these 
matters in perspective, it will be necessary to a limited extent to review certain of my earlier 
comments. 

Briefly, as stated in my earlier dissenting and concurring opinion, 'it is my judgment that the 
returns on common equity BellSouth has realized in recent years-25.24% in 1998 and 27.75% in 
1999 ~ clearly and unequivocally strongly suggest that the Company's Price Regulation Plan is 
flawed. I take that view ~ecause those returns, which appear to be grossly excessive, are classic 

1 The detrimental consequences of the 12-month delay to consumers were fully discussed in 
my earlier dissenting and concurring opinion. BellSouth's proposed 18-month delay, ifit had been 
approved by the Majority, would have intensified the aforesaid consequences by a factor of 
approximately 1.5 times. Under both the Majority's earlier decision and this decision, there are, 
however, certain limited ameliorating effects. Such effects are discussed subsequently. 

2 The empirical evidence and the inferences based on such evidence on which I rely in 
support of this position are discussed, in part, in this opinion and, in part, in my earlier dissenting and 
concurring opinion. 

594 



TELECOMMUNICATIONS - MISCELLANEOUS 

symptoms Of the absence of an effectively competitive market structure.1 Without such a market 
structure, it would appear that BellSouth'S Price Regulation Plan as presently constructed cannot 
produce a result that is consistent with the public interest requirement of the North Carolina General 
Statutes. · 

Further, as discussed in my earlier dissenting and concurring opinion, it appears that it would 
be entirely appropriate to consider a company's return on· common equity when the Commission 
conducts a full review of the propriety and efficacy ofa company's price plan. Moreover, it is my 
view that if a company's alternative form of regulation - such as regulation under a price plan -
is determined to be flawed, for example, due .to the absence _of effective competition, and 
consequently is found not in the public interest, then and in that event an appropriate starting point 
for a revised or new alternative foml' of regulation - particularly in this instance - would appear 
to be a level of rates established under rate base, rate of return regulation. 2 

As previously indicated, under both the Majority"s earlier decision and its decision today, 
there are certain limited aspects of the Joint S_tipulation that should prove to be beneficial to 
consumers prospectively. Those future benefits should ameliorate, to a limited extent, the prospective 
adverse consequences to consumers that will'very likely result from the Majority's having delayed 
the Commission's comprehensive review ofBellSouth's Price Regulation Plan for a period o( 12 
months. That limited beneficial effect is discussed below. 

As explained in my earlier dissenting and concurring oPinion, to the extent BellSouth•s 
earnings are excessive because of flaws in its Price Regulation Plan, .due to the absence of effective 
competition, it 'Yould appear that BellSouth's rates will remain excessive until such time as the 
Commis.sion takes remedial action. Based on 1999 ditta provided by BellSouth, if one assumes that 
14%3 is a reason~le, ~ket-based return on common equity for the Company to be given a 

1 As explained in my earlier dissenting and concurring opinion, in a truly competitive market, 
prices adjust such that they reflect an economically efficient pricing structure, that is, the pricing of 
services is based on their economic costs, which by definition include a reasonable level of profit. 
Stated alternatively, lack of competition translates into lack of economic efficiency, including pricing 
efficiency, which translates into, and is reflected by, excessive profits, which in this instance imply a 
flawed BellSouth Price Regulation Plan in need of Commission modification. 

2 Rates established under rate base, tate of return regulation as a starting point for a new or 
revised alternative form of regulation, in this instance, would appear to be appropriate, since that form 
of regulation appears to have been the last fonn of regulation of BellSouth that effectively produced 
the results mandated by the General Assembly. Additionally, it is the form of regulation that 
immediately preceded the Company's current Price Regulation Plan, which does not appear to be 
working as intended. 

' To provide perspective for evaluating the reasonableness of this assumption, it is noted that 
the Commission in its Order Adopting Permanent Prices for Unbundled Network Elements, issued 
on December 10, 199&, in Docket No. P-100, Sub 133d, General Proceeding to Determine 
Permanent Pricing for Unbundled Network Elements, found that a return ·on common equity of 

(continued ... ) 
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reasonable opportunity to earn at the present time under existing market conditions, then BellSouth's 
existing rates would appear to be excessive by $207 million annually.1 Therefore, before consideration 
of certain projected ameliorating effects, the potential cost to consumers from the Majority's having 
delayed comprehensive review of the Company's Price Regulation Plan would 

appear to be $207 million. However, as pteviously indicated, limited amelioration should result from 
the Joint Stipulation as approved by the Majority in its Order today; it is estimated to be in the range 
of$31 million.1 Therefore, after consideration of prospective amelioration, the potential net excessive 
rate collection for the 12-month period of delay in the comprehensive review ofBellSouth's Price 
Regulation Plan would appear to be $176 million ($207 million- $31 million= $176 million). 

Toe next matter to be discussed concerns the marked decline in BellSouth's quality of service 
under price regulation. which was acknowledged, at least to some extent, by BellSouth witness 
Cheatham. Such decline, like the excessive returns the Company has enjoyed in recent years, also 
strongly su"ggests that the Company's Price Regulation Plan is seriously flawed, due to the absence 
ofa competitive market structure. Reasons in support of that conclusion are presented below. 

The CommiSSion, in its Order Authorizing Price Regulation for BellSouth, in Docket No. P-
55, Sub 1013, issued on May 2, 1996, stated as follows: 

"Finally, in this regard, we believe that competition will work to the continued 
benefit of BellSouth :r North Carolina subscribers. We find compelling Mr. R.ay 's statement 
that 

'Bell&uth ts absolutelycommil/ed to maintaining ils record of outstanding 
service. Our reputation in this_ regard, built over the last one hundred-plus years, 
is not only important to us, it is the most important asset we have going into the 
competitive marketplace. We will not allow that reputation to suffer. 

and farther 

I mean nothing has changed as far as quality of service and the service 
standards and what we are going to do and in fact with competition coming In, we've . 
got to gtve better service than ever. ' 

'( ... continued) 
11.8%, for purposes of that proceeding, was appropriate for certain local ex.change companies, 
including BellSouth. BellSouth had contended that its common equity return requirement was 
13.4%. 

1 BellSouth's calendar year 1999 intrastate return on common equity of27.75% less an 
assumed, reasonable, market-based, return on common equity of 14% equals 13.75% (27.75% - 14% 
= 13.75%). And, 13.75% divided by 1% equals 13.75 (13.75% + 1% = 13.75). And finally, 
$15.1 million multiplied.by 13.75 equals $207.6 million ($15.1 million x 13.75 = $207.6 million). 

1 The ameliorating effects are from access charge reductions that are not offset by rate 
increases or retention of productivity offsets. 
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Local competition will, as Bel/South witness Varner also statei, require Bel/South to meet 
customer expectations to remain competitive In th~ telecommunications mai-ketplace." 

In consideration ofthe degradation in the Company's quality of service that appears to have 
occurred since BellSouth has been operating under ii, Price Regulation Pl.:r,, it would appear that the 
"competitive marketplace" has not operated'in the manner as 
envisioned by Messrs. Ray and Varner, 1 and for that matter the Commission. To me, this further 
suggests that the Company's Price Regu]ation Plan is flawed and ineffective, 4ue to the absence of 
effective competition, and is in need of immediate comprehensive review and possible modification 
by the Commission. 

Perceived deterioration in the Company's quality of service, as discussed above, is evidenced 
by the Commission's own actions earlier -th!s year. Due to heightened and growing consumer 
discontent regarding quality of service issues, -the Commission by letter dated January 12, 2000, 
invited certain major incumbent local exchange companies (ILECs), including BellSouth, to a meeting 
for the pwpose of exploring its service quality concerns. Specifically, the Commission in its letter 
stated as follows: 

"The Commission Is concerned about what we perceive to be a general deterloroiton 
in the quality of service provided to ILEC customers. This concern is prompted by the 
Increasing number of complaints received by the Commission and the Public Staff. as well 
as available information concerning compliance with ceitain of the service objectives 
sp'ecified In Commission Rule R9./J. 

While we ore concerned about these Specific Issues, our concern Is broader and more 
comprehensive. For example, the Commission Is concerned about the relationship between 
cost-cutting measures and a perceived deterioration In service.quality." 

When the Commission met with the ILECs in mid-February of this year, BellSouth was 
. represented by three spokesmen-Mr. Ray, Mr. Tun Becker, and Ms. Gloria Cockerham.' Generally 

ipeaking and in summary, they commented that over the past five years BellSouth had continued to 
improve its service for North Carolina customers in significant ways and had made many 
achievements. It was also acknowledged that there had been problems, particularly in the area of the 
network, and that the Company could do better. Mr. Becker outlined the plan that the Company 
would follow in taicing corrective action, with the objective of reducing customer frustration and 
complaints through an overall level of service improvement. 

While I continµe to be of the opinion that the Company's plan for service improvement is 
commendable, I also continue to be concerned that its Price Plan, as presently constructed, provides 

1 The Mr. Ray referred to here and°above is Mr. Billy Ray, who until fairly recently was 
President ofBel!South's North Carolina operations. The Mr. Varner referred to is Mr. Alphonso J. 
Varner, Senior Director for Regulatory Policy and Planoing for BellSouth. 

l It was noted during the meeting, that Mr. Becker was Vice President for Network 
Operatioos in North and South Carolina for BellSouth, and that Ms. Cockerham was Vice President 
for Consumer Services in North and South Carolina for BellSouth. 
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too great an incentive and opportunity for cost cutting at the expense of service quality. In reaching 
that conclusion, I have not been unmindful of 

those provisions of the Joint Stipulation which establish service objectives with associated self
enforcing penalties iftlie objectives are not met. Although such provisions,appear to be a step in the 
right direction and I support them, it would appear that potential penalties to BellSouth that might 
arise from enforcement of such provisions· pale in comparison to the potential benefits to the 
Company from the Majority's having agreed to delay the Commission's comprehensive review of the 
Company's Price Regulation Plan. Moreover, I am concerned by the implication suggested by the 
need for the penalties mechanism itself. To me, acknowledgment of that need, in and ofitselt: is tacit 
affinnation that the Company's Price Plan is deficient from the standpoint of providing reasonable 
assurance that the Commission's quality of service standards will be met, due to the absence of 
effective competition. Thus, these considerations also lead me to the conclusion that the Commission 
should proceed immediately with its comprehensive review of the Company's Price Regulation Plan. 

The next matter to be discussed concerns certain aspects ofBellSouth's capital budgeting 
process. BellSouth witness Cheatham testified that the Company in evaluating its proposal to deploy 
an additional $60 million in investment in Asymmetric Digital Subscriber Line (ADSL) technology 
in North Carolina by year-end 2002, which it has committed to do under the Joint Stipulation, 
performed a net present value analysis. According to witness Cheatham, such analysis compared the 
net present value of the Company's previously planned inv~stment of $37.5 million over a five-year 
period to the Company's enhanced plan to invest $97.S over a two-year period. It was indicated, 
based on that analysis, that over the 10-yearlife of the project the Company could expect to lose $15 
million annually, as a result of having undertaken the two-year, $97.5 million project, as compared 
to the five-year, $37.S million project. Witness Cheatham indicated that it was her recoll~ction that 
11.25% was used as "the cost of money'' or the discount.rate in the present value analysis. All of 
that, of course, says nothing about either the overall rate of return or the return on common equity 
that the Company expects to earn on either the original or the enhanced project. Further, such 
information does not disclose the minimum expected return the Company may require before it is 
willing to undertake a given investment. However, the infonnation provided by witness Cheatham 
does imply that the expected returns from the enhanced project are less than the expected returns 
from the previously planned investment scenario. Keeping in mind that $15 million in gross revenues 
equates to about a I% retwn on common equity to the Company, based on data for 1999, that could 
mean, for example;that the enhanced project's average lifetime return on common equity is expected 
to be in the range of 13%, as compared to 14% for the previously planned project, or that such 
expected returns are substantively higher or lower. 1 Unfortunately, the studies performed by the 
Company in these regards were not submitted for the record. However, knowledge of the absolute 
levels of the foregoing returns is not crucial to the point that I wish to make here. My point is this. 
NotwithstandingBellSouth's decision in this instance, which is commendable, for.profit companies. 
generally speaking, typically invest in projects that are expected to yield the highest returns. Clearly, 
profit maximization is an exceedingly important, if no~ the controlling, factor in a firm's project 

1 The 13% and 14% returns on common equity presented here are for illustrative purposes 
only and should not be construed to imply that they are necessarily representative of the returns that 
B~llSouth might expect to realize on the various proposals, neither in terms of magnitude nor 
difference. 
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selection, or stated alternatively capital allocation. process. However, public interest considerations 
are also extremely important factors to be weighed in that process, particularly with respect to 
regulated public utilities. Regarding regulated public utilitie~ it is the responsibility of regulators, in 
my view, to insure that the oftentimes .competing interests of shareholders and consumers are 
appropriately balanced. In this instance, it is not at a1I clear to me that BellSouth's Price Re~ation 
Piao will produce that result. I am therefore of the opinion that the Compaoy's capital budgeting 
practices should be fully investigated and evaluated in the ;context of the Commission's 
comprehensive review ofBellSouth's Price Regulation Plan. particularly from the standpoint of 
assuring that the interests of shareholders and Nortli CarollQa consumers are being appropriately 
balanced in the area of project selection. For the foregoing reason, as well as for other reasons which
I have previously expressed, it is my view that public interest ,considerations require that the 
Commission pr~ceed with its comprehensive review of the Company's Price Regulation Plan without 
delay. 

The last matter to be discussed concerns the magnitude of BellSouth's North Carolina 
_ intrastate investment in net telecommunications plant facilities maintained in recent years and the 

growth the Company has ·experienced in tlie number of access lines served. During the (our-year 
period beginning January 1, 19961 and ending December 31, 1999, the number of access lines served 
by the Company increased by 419 thousand, from 1.946 million to 2.365 million. During that same 
time frame, BellSouth's total investment in net telecommunications, plant' which the Company 
attributes to its North Carolina intrastate operations decreased by $24 million, from $1.894 billion 
to $1.870 billion. Thu~ it is observed that, even though the number of access lines served by the 
Company increased by a total of approximately 22% over the subject four-year period, its net 
investment in telephone pl~t has remained relatively constant, or slightly declined. Generally 
speaking. based on the foregoing and comparable data from 1997 and 1998, and no doubt due largely 
to new aod vastly improved technology, it appears that the Company's North Carolina intrastate 
capital requirements for new plant investment in recent years could have been funded in virtually all 
material respects by reinvesting capital recovered through depreciation and/or 

amortization charges associated with its North Carolina intrastate operations.3 Such capital 
requirements would appear to include those· associated with plant facilities needed to meet the 
significantly increased dernaod for access lines as well as for all other enhancements to the Company's 
fucilities infrastructure, as may have been required to meet other consumer demands aod Company 
objectives. "nte Company's accomplishments in this regard are commendable. However, the 
foregoing circumstances also ·cause me concern, for they seem ,to clearly reveal that the 
telecommunications industry is a declining cost industry, as indicated ·by Public Staff witness Johnson. 

1 BeUSo~th's Price Regulation Plan became effective in mid-1996. 

2 Net telecommunications plant represents the Company's original capital investment in such 
facilities less that portion of such capital that has been recovered through charges for depreciation 
and/or amortization. · 

3 The information presented here concerning investment Rlld access lines is from the 
Commission's-Telephone Surveillance Reports, which are submitted by the Company pursuant to 
Commission Rule R9-9 and the Company's Price Regulation Plan. 
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More·specifically, my concern is this. In:the absence of competition and consequently economic 
pricing efficiency, there does not appear to be an adequate mechanism in place that would operate 
to reasonably insure that the significant cost savings to the Company, which appear to be resulting 
from new and vastly improved technology, will be appropriately shared with consumers. In ·my 
judgment, the validity of this concern is evidenced by the excessive returns on common equity that 
the Company appears to have achieved in recent years. In my view, BellSouth's Price Regulation 
Plan also appears to be deficient in this regard - notwithstanding provisions of the Price Plan 
pertaining to productivity offsets- and needs to be subjected to immediate, comprehensive review. 

In summary, for reasons stated in this opinion and my earlier dissenting and concurring 
opinion, it is my judgment that the evidence strongly suggests that BellSouth's Price Regulation Plan 
is fatally flawed. If the Plan is flawed, as the evidence suggests, consumers have been and will 
continue to be irreparably harmed until such time as the Commission talces remedial action. It is 
entirely appropriate that the need, if any, for such action be determined in the context of the 
Commission's comprehensive review of the Company's Price Plan, which presumably would include 
full and complete evidentiaiy bearings. However, the Majority bas agreed to delay the Commission's 
review of the Price Plan for 12 months. Although I continue to strongly disagree with that aspect nf 
the Majority's decision, I continue t9 support other aspects of the decision, as s·et forth in my earlier 
dissenting and concurring opinion, to the extent they will ameliorate potentially irreparable harm to 
consumers. Thus, I concur in and support the Majority's decision today to disallow the BellSouth 
condition contained in the Company's counter-proposal which would have, if approved, delayed the 
Commission's review oftbe Company's Price Plan for an additional six months. However, I dissent 
from the Majority's decisiori. to allow the BellSouth condition which delays the timing of the proposed 
access charge reductions and rate increases. I do so because the amelioration of potentially 
irreparable harm to consumers is estimated to be $24 million less under the Majority's decision today, 
as compared to its decision ofJuly 24, 2000. 

For the reasons stated above and in my dissenting and concurring opinion entered earlier in 
these dockets, I would have disapproved the Joint Stipulation in its entirety, and I would have 
proceeded immediately with comprehensive investigations of AT&T' s access charge complaint and 
BellSouth's Price Regulation Plan. To do otherwise, in my judgmen~ is contrary to and inconsistent 
with the public interest. 

Is\ Robert V. Owens Jr 
COMMISSIONER ROBERT V. OWENS, JR. 

DOCKET NO, P-55, SUB 1013 
DOCKET NO, P-55, SUB 1161 
DOCKET NO. P-100, SUB 72 

COMMISSIONER ERVIN, CONCURRING: 

I reluctantly concur in the Commission's decision to modify the amendment to the existing 
price regulation plan applicable to BellSouth approved in the Order Concerning Joint Stipulation 
eniered on July 24, 2000, by altering the schedule under which BellSouth will reduce its intrastate 
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access charges, Although I agree that the Commission's decision is reasonable in light of existing 
circumstances, I have little or no enthusiasm for further "negotiations" with 1;3el1South about the 
contents of the Commission's decision in this proceeding and an1 not inclined to look favorably upon 
any request for further modifications to the proposal outlined in the Commission's July 24, 2000, 
order, as amended in the ord~ we enter today. 

An argument which could be advanced in opposition to our decision today, like that made by 
Commissioner Owens in dissenting from the July 24, 2000, order, is that BellSouth's earnings are so 
excessive that the Commission should Speedily ana'.decisively reject any proposed alteration to the 
result reached in our July 24, 2000, order as .overly favorabl~ to the interests of BellSouth"s 
stockholders. I completely agree-that BellSouth'• earnings are relevant to the result which should 
be reached her_e. The relief sought by the proponents of ihe original joint stipulation includ.ed 
significant modifications to the existing BellSouth price regulation plan. In evaluating that proposal, 
the Commission was statutorily obligated to consider the extent to which approval of these p~an 
modifications would be in the "public interest." G. S. 62-133.5. The relevant statutmy language 
does not expressly delineate the criteria which the Commission must consider in conducting the 
required "public interest" analysis. AB a result, the literal language of(}. S. 62-133.5 gives the 
Commission substantial discretion in conducting a proper "public interest" inquiry; Thus, the 
Commission has the right to consider any logically relevant factor in making the "public interest" 
detennination required under G. S. 62-133.5. 

At an earlier stage in this pro~ing, certain proponents of the joint stipulation seemed to 
contend thafretum on equity consideraticins:Were essentially irrelevant to the matt_ers in dispute here 
for a nwnber of different reasons. BellSouth, for example, appeared, to, be of the opinion that rate of 
return regulation and price regulation were two distinct and antithetical forms of regulation and that, 
once a lac.al exchange company became subject to price regulation, its return on equity should never · 
be of interest to regulators again. Similarly, the Public Staff appeared to contend that, while return 
on equity considerations might be relevant during an end-of-plan review, they should not be 
considered in evaluating a proposed plan modification. I do.not find either line Of argument to be 
persuasive. 

The entire purpose of the regulatory process is to ensure that compaoies engaged in providing 
certain essential services historically delivered in a monopoly or near I_llonopoly environment are 
prevented from using their market power to the detriment of custolllers by charging excessive rates 
or fulling to provide adequate service. Although rate of return regulation and price regulation attempt 
to protect customers from these ills in,different ways, both are intended to achieve the same end 
result The fact that price regulation tends to be_ viewed as a way station.on the road from traditional 
rate of return regulation conducted in a monopoly environment to a deregulated, fully competitive 
miliket, In re BellSouth Telecommunications Inc., Docket No. P-55, Sub 1013, Eighty-Sixth Report 
of the North Carolina Utilities Commission: Orders and Decisions 570, 598, 608 (1996), should not 
obscure the fact that price regulation, while "distinctive and different" from traditional rate base/rate 
of return regulation, In re BellSouth Telecommunications Inc. Docket No. P-55, Sub 1013, Eighty
Sixth Report of the North Carolina Utilities Commission: Orders and Decisions 570, 594 (1196), 
remains, at bottom, a .form of regulation rat_her than a legal regime reminiscent of those found in 
unregulated markets. AB a result, one of the ways to meaningfully judge the success or failure of a 
price regulstion plan is the extent, if any, to which the plan allows a covered local exchange company 
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to earn an excessive return. Although I would not normally propose to intervene in the operation 
ofan existing price regulation plan solely because the earnings achieved by the regu]ated company· 
under the plan exceeded the level that would be deemed appropriate under rate base/rate of return 
regulation, I do believe that earnings levels should be scrutinized in the event that a local exchange 
company subject to price regulation requests modification of an existing plan. Approving a modified 
price regulation plan for a local exchange company in such a way as to facilitate overeaming would 
simply not. at least in Illy opinion, serve the "public interest." The Commission validated such logic 
in approving BellSouth's existing price regulation plan by stating that "BellSouth's earnings are 
relevant to this proceeding and have been considered in developing the Commission-approved Price 
Regulation Plan for the Company." In re BellSouth Telecommunications Inc., Docket No. P-55, Sub 
1013, Eighty-Sixth Report of the North Carolina Utilities Commission; Orders and Decisions 570, 
594 (1996). The Public Stafl's assertion that the Commission can consider earnings issues in a plan 
review proceeding strikes me as fully consistent with a proper resolution of this issue and fails only 
in relying upon an artificial and unsustainable distinction between a plan review proceeding and a plan 
modification proceeding. As a result, I am convinced that the Commission can and should consider 
BellSouth's earnings in determining whether to approve a modification to its existing price regulation 
plan in this proceeding. 

I am further inclined to believe that the earnings information contained in the present record 
tends to show that BellSouth is earning a very healthy return on its North Carolina intrastate business 
and that these earnings suggest that the Commission shou1d not provide BellSouth with overly 
generous "offsets" against the access charge reductions proposed in the original joint stipulation. 
Although a high earnings level does not, without more, tend to show that a particular price regulation 
plan fails to function properly, I am concerned that additional evidence contained in the present 
record suggests that BellSouth's a,rrent level of earnings reflects a flaw in the existing plan. I might 
agree with BellSouth's assertion that its current level of earnings demonstrates that its existing price 
regulation plan is working successfully in the event that the Company bad achieved its current level 
of earnings in the face of significant competitive pressures and while maintaining a high level of 
service quality. The record, however, indicates that BellSouth continues to face only limited 
co-mpetition in its local exchange service markets and that BellSouth's service quality has declined 
in the period following its decision to elect price regulation. As a result, I am seriously concerned 
about the adequacy ofBellSouth's current price regulation plan and wish to decide this proceeding 
in a way which avoids exacerbating any existing flaws or creating new ones. 

My concerns about BellSouth's earnings, standing alone, do not justify rejecting the result 
reached by the Commission in this instance. Although the level OfBellSouth's earnings under the 
existing plan has certainly affected my thinking about the proper resolution of this case, this earnings 
evidence is only one of several factors which ought to be considered in determining whether a 
decision to approve either of the modifications to the result reached in our July 24, 2000, order 
suggested by BellSouth would serve the "public interest." The joint stipulation proposed by AT&T, 
BellSouth, and the Public Staff contained a number of features which would definitely serve the 
"public interest," including significant reductions in BellSouth's intrastate access charges, the 
implementation of a service quality enforcement plan, and a significant infrastructure investment 
commitment. A reduction in BellSouth's access charges to a level more reflective of cost is clearly 
consistent with sound telecommunications policy. The fact that these access charge reductions will 
benefit customers outside BetlSouth's territory is not, at least in my opinion, a valid reason for 
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questioning the appropriateness of this component of the joint stipulation in light of tl)e requirements 
of existing law. Similarly, the record clearly establishes that BellSouth', service quality has declined 
in recent years. Although I remain unconvinced that the self-enforcing penalty provisions included 
in the joint stipulation constitute the last word on the subject, they represent an appropriate first step 
in the process of minimizing BeUSouth's incentive to cut corners in the area of service quality for the 
purpose of improving the bottom line. Finally, the infrastructure investment program which 
BellSouth has agreed to implement as part of the joint stipulation will provide an important impetus 
toward the statewide availability ofxDSL service. As a result, the joint stipulation included many 
features which would, if implemented, clearly benefit the citizens ofJt.!orth Carolina. 

An additional factor which must, in ell candor, be considered in the ultimate balancing process 
is the fact that certain·of the benefits promised under the joint stipulation an4 incorporated into the 
modified plan approved in the July 24, 2000, order will not become available to BellSouth's 
customers in the near future unless the Commission makes a decision which BellSouth is willing to 
accept Although one could argue that the Commission should simply order BellSouth to reduce 
access charges on the basis of the existing record, I have some reservations about the fairness of 
taking such action given the procedural situation in which the Commission currently finds 'itself. 
Assuming that the Commission ultimately decided to mandate access charge reductions without 
BellSouth's consent, either on the basis of the existing record or following additional proceedings 
held in response to AT&T's complaint, the entry of such an order would, in all probability, lead to 
further·litigation under the governmental action provisions ofBetlSouth's price regulation plan, an 
appeal to the appellate courts, or both. For this reason, I do not believe that the Commission is likely 
to be able to achieve near term reductions in BellSouth's intrastate access charges without 
BellSouth's acquiescence. The same logic applies- to the proposed performance enforcement 
mechanism and infrastructure investment commitment, wl:µch might welt be the subject of protracted 
proceedings before both the Commission and the appellate courts in the event that the Commission 
implemented these aspects of the joint stipulation over BellSouth's objection. As a result, the only 
sure way to achieve the undoubt.ed benefits available from these portions of the joint stipulation and 
incmporated into the July 24, 2000, order in·the near tennis for the Commission to make a decision 
which, while acceptable to BellSouth, minimizes or reduces the extent to which BellSouth will be able 
earn an excessive return on equity on its North Carolina intrastate business. 

One could respond that the Commi.ssion cen best obtain the benefits available under the joint 
stipulation without allowing BellSouth to oveream by rejecting the proposed modifications to the 
amended plan approved in the July 24, 2000, order and proceeding immediately to investigate 

· BellSouth's access charges end review BellSouth's price regulation.plan. Although this argument 
has undoubted surface appeal, it overlooks the fact that ai:i,y revised price regulation plan which 
emerged from such a review proceeding could only be implemented with BellSouth', consent end the 
fact that, for the reasons outlined above, mandating reductions in BellSouth's access charges is not 
likely to be a quick and simple process. As a result, it is not clear th_at proceeding in this manner 
would adequately address the earnings issue. Furthermore, this approach might not produce all of 
the benefits available to customers under the joint stipulation as modified in the July 24, 2000, order 
and would, at a minimum, postpone the date upon which those benefits became a reality. Finally, 
assuming that BellSouth refused to accept a revised price regulation plan at the conclusion of the plan 
review process and reverted to rate base/rate of return regulation, further proceedings and even more 
time would be required to remedy any oveI'eaming problem given the necessity to convene and 
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litigate a general rate case. As a result, I am simply not persuaded that adoption of this approach 
would truly serve the "public interest." 

The availability of the benefits offered to customers under the original joint stipulation was, 
however, made contingent on Commission approval for various price inCreases and revisions to the 
terms and conditions of BellSouth's existing price regulation plan. Had these proposals been 
implemented in full, the record suggests that BellSouth would have been given the ability to 
essentially insulate itself from the adverse impact of the required _access charge reductions. I agreed 
with the conclusion adopted by the Commission in the July 24, 2000, order that allowing such a result 
in light ofBellSouth's existing level of earnings would simply not be in the "public interest." At 
bottom. I believed then and believe now that the ultimate problem that the Commission must resolve 
in this proceeding is the development of a modified plan which properly balances the benefits and 
burdens arising from the joint stipulation in light ofBellSouth's current level of earnings. As a result, 
I supported the result reached in the July 24, 2000, order, which allowed BellSouth to forgo certain 
price reductions otherwise required under the existing price regulation plan, extended the life of the 
existing price regulation plan for one year, transferred certain services from the Basic category to the 
Non-Basic 1 category, and modified the required access charge reduction schedule in return for 
BellSouth's agreement to significantly reduce access charges, to implement a self-enforcing 
performance enforcement mechanism, and to make a substantial infrastructure investment. I thought 
then and continue to believe now that the result reached in the July 24, 2000, order fairly balanced 
the competing interests aod am disappointed that BellSouth did not accept the plan proposed in that 
document. 

As the Commission's present order acknowledges, the Company has expressed a willingness 
to-accept the result reached in the July 24, 2000, order in the event that the Commission approves 
a further slowing of the schedule for reducing its intrastate access charges and extends its existing 
price regulation plan for an additional six months. I must confess that I was initially inclined to vote 
to reject both ofBellSouth's proposals on the grounds !bat the result reached in the July 24, 2000, 
order was a reasonable one from the perspective of all concerned. Upon further reflection, however, 
I have concluded that some modification of the access charge reduction timetable is not 
unreasonable given the limited nature of the proposed schedule modification proposed by the 
Company and the desirability of near term reductions in BetlSouth's intrastate access charges. I 
cannot, on the other hand, agree to any further extension ofBellSouth's existing price regulation plan 
givenBellSouth's earnings in recent years, my perception that local competition has not developed 
as rapidly as originally expected, my concerns about BellSouth's service quality, and other, similar 
factors. Agreeing to a further extension ofBellSouth's price plail might well prolong the duration 
of the existing problems confronting BellSouth' s subscribers without adequate justification. As a 
result, I agree wi~ the majority's decision to accept one, but not both, ofBellSouth"s two proposed 
modifications and concur in the entry of the present order for that reason. 

I am not, however, inclined to support any further modifications.to.the result reached in the 
Commission's July 24, 2000, order. I join the majority in believing that the result which the 
Commission has reached in this proceeding is a reasonable one and trust that BellSouth will come to 
a similar conclusion. In the event that I am guilty of excessive optimism in this regard, then I hope 
that the Company will promptly notify the Commission of its decision to reject the result reached in 
our orders so that we can begin the process of scrutinizing BellSouth's intrastate access charges and 
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reviewing BellSouth'• price regulation plan. As part of that proces~ I, at least, will be particularly 
interested in determining the actual level of competition that BellSouth currently races, ascertaining 
whether any additional steps need to be taken to improve the quality of the service which BellSouth 
provides to its customers, and examining the categories and pricing rules contained in BellSouth's 
existing price regulation plan to detennine whether .they need to be revised'in light of all relevant 
factors, including the Company's earnings. Although this proceeding has been worth the time and 
attention which the parties and the Commission have committed to it, it is time for this process to 
come to a conclusion. 

\s\ Sam J. Ervin, IV 
COMMISSIONER SAM J, ERVIN, IV 

DOCKET NO. P-55, SUB 1013 
DOCKET NO. P-55, SUB 1161 
DOCKET NO. P-100, SUB 72 

BEFORE THE NORIB CAROLINA UTILITIES COMMISSION 

DOCKET NO. P-55, SUB 1013 

In the Matter of 
Application by BellSouth Telecommunications, Inc., 
For, and Election o~ Price Regulation 

DOCKET NO. P-55, SUB 1161 

In the Matter of 
Complaint of AT&T Communications of the Southern 
States; Inc., Requesting that the Commission Reduce 
BellSouth Telecommunications, !nc.'s Intrastate 
Switched Access Rate 

DOCKET NO. P-100, SUB 72 

In the Matter of 
Investigation to Determine Whether Competitive Long 
Distance Service Should Be Allowed \n North 
Carolina and What Rules and Regulations Should Be 
Applicable to Such Service if Authorized 

) 
) 
) 
) 
) 
) 
) 
) 
) 
') 
) 
) 
) 
). 
) 
) 
) 
) 
) 
) 
) 

ORDER 
CONCERNING 
ACCEPTANCE OF 
STIPULATION 
AND REQ1JIRING 
FLOW-THROUGH 

BY TIIE COMMISSION: On September IS, 2000, in compliance with the provisions of the 
Commission's September 8, 2000, Further Order Regarding Joint Stipulation, BellSouth 
Telecommunications, Inc. (BellSouth), stated that it accepted and agreed to all of the t~ 
conditions, and provisions of the Order Regarding Joint Stipulation and.the Further Order Regarding 
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Joint Stipulation. BellSouth also filed the necessary revisions to its Price Regulation Plan, including 
any necessary initial tariff revisions required by the Orders above. 

On February 16, 2000, in Docket No. P-100, Sub 72, the Public Staff filed a Petition to 
Require Flow-Through ofBellSouth Access Charge Reductions. This Motion is hereby granted. 

The Commission has examined the filings and finds them to be in compliance with the above 
Order. The tariffs filed are allowed to become effective. The Commission further concludes that 
good cause exists to require that all filcilities-based long distance carriers be required to flow-through 
the access charge reductions authorized in t~ese dockets on a dollar-for-dollar basis by: 

(a) requiring BellSouth to file tariffs and supporting workpapers forty-five days prior to 
the effective dates of each of the three remaining switched access reductions, which 
are shown below: 

December 31-, 2000 
December 31, 2001 
December 31, 2002 

(b) requiring the filcilities-based long distance carriers to submit tariff filings by October 
15, 2000, with an effective date of June 24, 2000, for the June 24, 2000 reduction, 
and fourteen days prior to the respective effective dates of each of the three remaining 
switched access charge reductions to flow-through the reductions to end users on a 
dollar-for-dollar basis; the effective dates of the three remaining flow-through filings 
must be the same as the respective effective dates of the switch access reductions, as 
shown above; and 

(c) requiring AT&T Communications of the Southern States, Inc. MCI WorldCom 
Network Services, Inc. and Sprint Communications Company, L.P. to submit 
workpapers with each of their tariff filings demonstrating that reduction have been 
made to offset the intrastate switched access reductions on a dollar-for-dollar basis 
consistent with the methodology adopted by the Commlssion for the June 24, 1999, 
reduction in Docket No. P-55, Sub 1013. 

With respect to reporting requirements regarding the self-enforcing penalties provision, the 
Commission concludes that the reporting period shall begin on Oct0ber 1, 2000, with the report for 
the month of October 2000 due on November 20, 2000. Subsequent reports shall be due on a 
monthly basis for a given month on the 20th of the following month. 

mzll91110l.ll 

IT IS, THEREFORE, SO ORDERED. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 26th day of September, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

Commissioner Robert V. Owens, Jr. dissents. 
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. DOCKET NO. P-504, SUB 8 

BEFORE TIIE NORTII CAROLINA lITILITIES COMMISSION 

In the Matter of 
Enforcement of Interconnection Agreement ) 
Between lntennedia Communications, lr).c. ) 

ORDER CONCERNING 
RECIPROCAL COMPENSATION 
FOR ISP TRAFFIC and Verizon South Inc., f/k/a GTE South ) 

Incorporated ) 

HEARD: 

BEFORE: 

Monday, March29, 1999, at 2:00 p.m., in Commission Hearing Room 2115, Dobbs 
Building, 430 North Salisblll)' Street, Raleigh, North Carolina 

Chairman Io Anne Sanford, Presiding, and Commissioners Ralph A. Hunt, Judy Hunt, 
William R. Pittman, J. Richard Conder, Robert V. Owens, Jr., and Dr. Robert K. 
Koger ,. 

APPEARANCES: 
i 

FOi-Verizon South Inc.: 

Robert W. Kaylor, Attorney at Law, 225 Hillsborough Street, Suite 480, Raleigh, 
North Carolina 27603 

For lntennedia Communications, Inc.: 

Henry Campen and Charles Meeker, Parker, Poe, Adams & Bernstein, Attorneys at 
Law, 150 Fayetteville Street Mal~ Suite 1400, Raleigh, North Carolina 27601 

Scott Sapperstein, Intennedia Communications, Inc., 3625 Queen Palm Drive, 
·Tampa, Florida 33619 . 

BY TIIE COMMISSION: On December 23, 1998, Intennedia Communications, Inc. 
(Inlennedia) filed a Petition with the Commission to enforce its Interconnection Agreement with GTE 
South Incorporated (GTE)' which was approved by the Commission on October 15, 1997. 
Intermedia contends that Verizon has breached the Agreement by failing to pay reciprocal 
compensation for the transport and termination oflocal exchange traffic from Verizon end users that 
is handed off by Veriwn to Intennedia for termination to Intennedia's local exchange end users who 
are Internet service providers (ISPs). 

The Commission held an oral argument to consider this dispute on March 29, 1999. 
Thereafter on April 1: 1999, the Commission issued an Order concerning post-argument filings and 

'Effective August I, 2000, GTE changed its nsme to Veriwn South Inc. (Verizon) as a result 
of a corporate merger. Accordingly, where appropriate, GTE will be referred to as Verizon 
throughout this Order. 
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requested that Verizon answer certain specific questions concerning the treatment of ISP-bound 
traffic at the time the parties' Interconnection Agreement was negotiated and signed. Verizon filed 
responses to those questions on April 16, 1999. 

The parties sub_sequently filed proposed orders and/or briefs and certain supplemental filings 
for consideration by the Commission. Most recently, Intennedia renewed its request for a ruling in 
its favor by a pleading filed August 4, 2000, Verizon filed a response on August 25, 2000, and 
Intermedia filed a reply on September 13, 2000. 

L Relevant Provisions oflnterconnection Agreemen!, 

Section 1.20 of the Interconnection Agreement, as amended and approved by this 
Commission, defines "Local Traffic" as follows: 

"Lrical Traffic" means traffic that is originated by an, end user. of one Party and 
terminates to the end user of the other Party within GTE's then current local serving 
area, including mandatory local calling scope arrangements. A mandatory local 
calling scOpe arrangement is an arrangement that requires end users to subscribe to 
a local calling scope beyond ttieir basic exchange serving area. Local Traffic does not 
include optional local calling scopes (i.e., optional rate packages that permit the end 
user to choose a local calling·scope beyond their basic exchange serving area for an 
additional fee), referred to hereafter aS "optional BAS." 

The Agreement provides the following as to transport, termination and compensation of Local 
Traffic in Sections 3.1 and 3.3.1, respectively: 

II. 

DJ,es of Traffic. The Parties shall reciprocally terminate Local Traffic originating on 
each other's network utilizing either direct or indirect rietwork interconnections as 
provided in this Article. Neither Party is to send cellular traffic or traffic of any third 

· party unless an agreement has been made between the originating Party and both the 
tandem company and the terminating cOmpany. 

Mutual Compensation. The Parties shall compensate each other for the exchange of 
Local Traffic in accordance with Appendix C attached to this Agreement and made 
a part hereof. Charges for the transport and termination ofintraLATA toll, optional 
BAS arrangements and interexchailge traffic shall be in accOrdance with the Parties' 
respective intrastate or interstate access tariffs, as-appropriate. 

Arguments oflntermedia. 

Through its Petition filed December 23, 1998, Intermedia seeks to enforce the reciprocal 
compensation requirement of its Interconnection Agreement with Verizon as to.the termination of 
ISP traffic. Intermedia contends that the Commission has jurisdiction over disput_es concerrµllg the 
interpretation and enforcement ofintei'connection agreements and has attempted to resolve its dispute 
informally with Verizon, but has been unable to do so. Further, Intermedia contends that the 
Interconnection Agreement's definition of"Local Traffic" includes traffic that is tr~ported and 
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terminated to ISPs.· The definition of''Local Traffic" does not have an exclusion for calls terminated 
to ISPs. 

lntermedia has billed Verizon for reciprocal compensation, including compensation for the 
tennination of traffic to ISPs, but Verizon'has refused to pay such compensation. 

Fmally, lntennedia notes that this Commission in Docket P-55, ~uh 1027 ordered BellSouth 
Telecommunications, Inc. on February 26, 1998, to pay reciprocal compensation to US LEC of North 
Carolina, LLC. A similar Order was also entered against BellSouth in a-docket involving Intermedia. 
See Order dated November 4, 1998, in Docket No. P-55, Sub 1096. Intermedia contends that these 
Commission Orders constitute binding precedent for Verizon'S obligation to pay recipro~ 
compensation to Intermedia for the termination of ISP traffic. 

By its pleading of August 4, 2000, Intermedia renewed its request for a ruling on the merits 
of its complaint, citing a recent ISP recipl'Ocal compensation decision entered Qy the Commission in 
Docket No. P-55, Sub 1197, on July 12, 2000. On September 13, 2000, Intermedia filed a further 
reply in support ofits position and in opposition to the arguments set forth by Verizon. 

m. Arguments ofVerizon. 

Verizon first contends that the decisions requiring BellSouth to pay reciprocal compensation 
for ISP-bound traffic are not binding on Verizon. Verizon believes that the language of its 
Interconnection Agreement is different and asserts that Verizon was not a party to the BellSouth 

· proceedings. 

Verizon next argues that Intennedia's Petition should be dismissed because ISP traffic is 
jurisdictionally interstate. Specifically, Verizon argues that these calls do not terminate at the ISP 
server and that the ISP is not an end user. Moreover, Verizon relies on the decision by the Federal 
Communications COmmission as to its ADSL tariff to argue that interstate service is properly tariffed 
at the federal level. See GTE Tel Operating Cos. Tarifl"No. 1, GTOC"Transmittal No. 1148, FCC 
98-292, Memorandum Opinion and Order, October 30, 1998. Verizon argues that the FCC has 
unequivocally determined that ISP-bound traffic is thus interstate and not subject to this 
Commission's jurisdiction. Verizon suggests that the FCC's decision on the ADSL tariff should 
clarify any lack of uncertainty as to the FCC's previous position. 

Finally, Verizon contends that if Intennedia's Petition is hot dismissed, a hearing. must be set 
on this matter so that Verizon may present evidence as to its intent that ISP traffic not be subject to 
the obligation of reciprocal compensation. Verizon maintains that it has consistently taken the 
position that ISP traffic is not local traffic. Thus, Verizon contends that there are disputes of facts 
which require a hearing in this docket. 

On August 25, 2000, Verizon filed a response to Intermedia's request for ruling dated August 
4, 2000, wherein it restated its position that Intennedia's petition should be dismissed. or, 
alternatively, that the matter should be set for evidentiary hearing. Verizon reinforced its arguments 
that ISP-bound traffic is jurisdictionally and substantively interstate and that prior rulings entered by 
the Commission in other reciprocal compensation dockets are not binding or controlling in this case. 
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IV. The FCC Dedaratmy Ruling. 

By Declaratory Ruling in CC Docket No 96-98 and Notice of Proposed Rulemaking in CC 
Docket No 99-68 the FCC ruled on ISP traffic on February 26, 1999. Paragrapha 21-27 of this 
Declaratory Ruling set out .the FCC's position on inter-carrier compensation for delivery ofJSP
Bound Traffic. The Declaratory Ruling plainly held that ISP-bound traffic is largely jurisdictionally 
interstate. The Declaratory Ruling also plainly held that the FCC will decline •~o interfere with state 
commission findings as to whether reciprocal compensation provisions of interconnection agreements 
apply to ISP-bound traffic, pending adoption of a rule establishing an appropriate interstate 
compensation mechanism." (Paragraph 21). The FCC further stated at Paragraph 25, that "[e]ven 
where parties to interconnection agreements do not voluntarily agree on an inter-carrier compensation 
mechanism for ISP-bound traffic, state commissions nonetheless may determine in their arbitration 
proceedings at this point that reciprocal compensation should be paid for this traffic." The 
Declaratory Ruling is both a statement of principle-that ISP traffic is interstate - and a concession 
to practicality-that previous state decisions and interim period decisions not necessarily consistent 
with this principle will not be disturbed. This Commission, according to the FCC, has the authority 
to determine how the parties have treated ISP-bound traffic and whether other legal and equitable 
considerations make reciprocal compensation for ISP-bound traffic appropriate. 

Both Verizon and lntermedia argue that the FCC's Declaratory Ruling supports their 
respective positions. 

FINDINGS OF FACT 

I. Verizon is a "public utility" within the meaning of the North Carolina Public Utilities 
Act. Verizon is en gag~ in the provision of interstate and intrastate telecommunications service, 
including local exchange service, under the laws of the State of North Carolina and the Uoited States, 
and as such is subject to the jurisdiction of this Commission. 

2. Intennedia is a competing local provider (CLP}, as defined in G.S. 62-3(7a), oflocal 
ex:change and exchange access services in the State of North Carolina pursuant to a certificate issued 
by this Commission, and as such is subject to the jurisdiction of this Commission. 

3. Intermedia and Verizon negotiated the Interconnection Agreement which was filed 
with the Commission pursuant to Sections 251 and 252 of the Telecommuoications Act of 1996 (the 
Act). The Commission approved the Interconnection Agreement b}' Order dated October 15, 1997, 
under authority granted by Section 252(e) of the Act. 

4. The Commission has jurisdiction to interpret and enforce the provisioris of 
interconnection agreements between telecommunications carriers and authority to hear and determine 
controversies concerning the interpretation and performance of such interconnection agreemen~s 
under state and federal law and the terms thereof. 

5. Section 251 of the Act-obligates all telecommunications carriers to "interconnect 
directly or indirectly with the facilities and equipment of other telecommunications carriers ... " and 
"to establish reciprocal c0mpensation arrangements for the transport and termination of 
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telecommunications." Pursuant to the Act and· Section 3 of their Interconnection -Agreement, 
Int~rmedia and Verizon have interconnected their networks to enable an end user subscribing to 
lntennedia's local exchange service to place calls to end users ·subscribing to Verizon's focal 
exchange service, and vice versa. 

6. Pursuant to Section 3 of the Interconnection Agreement, Jntermedia and Verizon 
agreed to pay reciprocal ,compensation to each other for the exchange:oflocal traffic in accordance 
with Appendix C attached to the Agreement. 

7. "Local Traffic" is defined in Section 1.20 of the Agreement as "traffic that is 
originated by sn end user of one Party snd terminates lo the end user of the other Party within _GTE's 
then current local serving area, including msndatory local calling scope arrangements." The only 
exception is a clarifying exception for "optional EAS.11 There is no exception for ISP-bound traffic. 

8. The FCC has a long-standing policy which exempts ESPs/ISPs from interstate access 
charges and allows ,providers to be treated as end users and to ~uy access to the public switche~ 
network through intrastate business tariffs at local exchange rates. 

9. Typically, a customer ofao ISP conoects to sn ISP by means ofa seven-digit local 
phone call, using telephone exchange Service. When a Verizon telephone exchange service customer 
places a call to ao ISP within the caller's local calling area, Verizon treats this as a local call pursuant 
to the terms ofits local tariffs. These same conditions existed at the time the parties entered into the 
Interconnection Agreement. · 

10. Otlter than reciprocal Compensation for local traffic, there is no provision in the 
parties' Interconnection Agreement for compensation for transport and termination ofISP-bound 
local traffic. Further, there is no provision in the Agreement for bill and keep arrangeroents for ISP-
bound local traffic. · 

11. Although Verizon states that it attempted to separate ISP ttaflic, other Verizon 
responses show that Verizon has not effectively separated or segregated ISP-bound traffic from other 
traffic served under its tariffs. Rather, revenues from services provided to ISPs are reported 
according to the tariff from which they are purchased, which for local traffic is.primarily intrastate. 
V~n did not effectively separate or s~gfegate such traffic at the time th:e Interconnection 
Agreemeot was negotiated aod signed aod, therefore, woi11d not have been able to exclude ISP-bound 
local calls from other compensable local traffic. · 

12. Verizon's refusal to pay reciprocal compensation for calls made by Verizon customers 
to· ISPs served by Intermedia is, inconsistent witli the reciprocal compensation terms of -the 
InterconnectiOn Agreement and Verizon's. obligation to provide reciprocal compensation under 
Section 251 of the Act. 
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WHEREUPON, the Commission reaches the following 

CONCLUSIONS 

This docket is the second ~tance that the Commission has had to rule on the issue of 
reciprocal compensation in an "old" agreement -- i.e., one entered into prior to the FCC's Declaratory 
Ruling- since the Declaratory Ruling was issued in February 1999.1 For the reasons set out below, 
the Commission finds good cause to find for Intennedia on the pleadings and direct Verizon to pay 
reciprocal compensation for ISP-bound traffic. 

There are essentially two main issues, The first is whether Verizon is entitled to an evidentiary 
hearing. The second is whether the FCC's pectaratory Ruling mandates that the Commission change, 
or at least consider changing, its original view with respect to "old" agreements that ISP-bound traffi_c 
is local and entitled to reciprocal com:pensation. 

Evidentimy Hearing. In its•essentiais, this matter involves the construction of certain langu,~ge 
in the Interconnection Agreement between Verizori and Intermedia - more specifically, whether ISP
bound traffic falls under the definition of "local traffic" and is thus entitled to reciprocal 
compensation. The Agreement addresses the exchange and termination oflocal traffic and conditions 
for mutual_ compensation between Ve~n and Intermedia. 

As Intennedia has pointed ou~ the provisiorui in its Agreement with Verizon are substantially 
similar to the counterpart provisions in the interconnection agreements in_ a long line of other dockets 
where the Commission has found ISP traffic to be local. ~ Docket Nos. P-55, Subs 1027, I 096, 
and 1197. In none of those cases did the Commission feel constrained to hold an evidentiary hearing, 
even when requested.2 Generally, parol evidence regarding intention or understanding only becomes 
relevant when the language is ambiguous. The Commission believes· that the Agreement is not. 
ambiguous with respect to the parties' obligations to pay reciprocal compen~ations for terminating 
ISP traffic. Therefore, the unambiguous plain language of the Agreement controls and the parties' 
pmported intent is irrelevant as a matter oflaw. ~ e.g., Hinkle v. Bowers, 88 N.C. App. 387, 363 
S.E.2d 206 (I 988). 

1See :Pocket No. P-55, Sub 1197, Order.Concerning Reciprocal Compensation (July 12, 
2000). This case involved a complaint filed' against BellSouth Telecommunications, Inc., by 
ITCADeltaCorn CotTII111Jajcatioils, Inc. (DeltaCom), seeking reciprocal compensations payments for 
ISP-bound traffic under an "old" interconnection agreement. The Commission held in favor of 
DeltaCom. 

2The only exception to not having evidentiary hearings was Docket No. P-55, Sub 1094, 
involving a complaint ofMCimetro Transmission Services, Inc., against BellSouth conceI'Ilµlg their 
interconnection agreement. However, the reciprocal compensatioll is.Sue was just one issue among, 
many, and BellSouth presented little evidence on.this issue. In any event, the result was identical to 
that in the other cases. · 
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In any event, the Commission notes that Verizon has not established an effective mechanism 
to separate ISP traffic from local calls or otherwise provided for differential treatment for such traffic 
- including its own traffic. 

Declaratoiy Ruling. In its Proposed Order, Verizon argued that the FCC's Declaratory 
Ruling mandate~ the Commission to; in ~ffect, reverse its prior rulings on ISP traffic. The 
Commission,· of course, recognizes that the FCC has rendered an opinion that ISP-bound traffic is 
essentially non-local interstate traffic. The Commission has been careful to defer to this ruling in any 
aibitration concerning "new'' interconnection agreements - i.e., agreements entered into subsequent 
to the FCC's Declaratory Ruling - by requiring an interim inter-carrier compensation mechanism 
subject to true-up based on the FCC's ultimate decision regarding methodology. The Commission 
has continued to do this even in spite of the fact that the D.C. Circuit Court of Appeals vacated and 
remanded the :FCC's Declaratory Ruling and· so cast it into limbo, at least for the time being. ~ 
Bell Mantic Tel. Co. v. FCC, No. 99-1094 (D.C. Cir., March 24. 2000). 

But this matter involves an "old" agreement and, despite Verizon's arguments that the 
Declaratmy Ruling does not permit the Commission to apply its previou$ theories, this is exactly what -
the Declaratory Ruling does permit. In fact, one would be hard pressed.to find a better example in 
recent regulatory Jaw where a body such as the FCC has gone to such great Jengtbs to reassure state 
commissions that nothing in its decisions was designed to overturn or call into question previous 
decisions. ~ e.g., Para. 1 ("parties should be bound by their existin'g interconnection agreements, 
as interpreted by state commissions"); Para. 21 ("We find no reason to interfere with state 
commission findings as to whether reciprocal compensation provisions. . .apply to ISP-bound 
traffic"); Para. 24 ("Nothing in this Declaratory Ruling, therefore, necessarily should be construed 
to question any detennination a state commission has made, or may make in the future, that parties 
have agreed to treat ISP-bound traffic as local traffic under existing interconnection agreements"). 
The FCC also pointed out that the rule it intended to adopt would govern prospective compensation. 
~ e.g., Paras. 28 and 30. Furthermore, Para. 27 of the Declaratory Ruling specifically states that 
a state commission might conclude, in light of the Declaratory Ruling, ''that it is not necessary to re
visit those determinations." It also noted that the Declaratory Ruling "might cause some state 
commissions to re-examine their conclusion that reciprocal compensation is due to the extent that 
those conclusions are based on a·finding that this traffic terminates at-an ISP server ..• " (emphasis 
added), but even this was not meant.to preclude state commissions from applying appropriate legal 
or equitable principles and requiring the payment of reciprocal compensation for ISP traffic pursuant 
to "old" agreements. 

As can be seen, the FCC's language is ,permissiv~ not mandatory. The Commission finds it 
inappropriate to revise its conclusions regarding reciprocal compensation for ISP traffic pursuant to 
"old" agreements, such as the Agreement at issue in this docket. for the following reasons. 

I. The FCC's Declaratory Ruling has confirmed that this Commission has the authority 
to determine how parties to interconnection agreements have treated ISP~bound traffic and whether 
other legal and equitable considerations make reciprocal compensation for such traffic appropriate. 
In substance, the FCC found tliat while ISP traffic is jurisdictionally interatate, parties to 
interconnection agreements are bound by existing agreements as interpreted by the state commissions. 
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2. In four prior cases, the Commission has determined that reciProcal compensation must 
be paid for ISP-bound traffic. We conclude that there is no reason to reach a different result in this 
case. Moreover, the FCC emphasized that this Commission need not reconsider its position on this 
issue. The Commission is confident in the soundness ofits original decisions; the fact that the FCC 
has sought to supersede such reasoning on·a·prospective basis is ofno particular significance when 
it comes to "old" agreements. 1 The Commission bas already adopted a common-sense policy that 
is both legally acceptable and administratively simple - that is, ISP traffic is local traffic for the 
pUiposes of "old" agreements, but for "new" agreements such traffic is to be compensated by an 
interim inter-carrier compensation mechanism to be trued-up once_the FCC has ruled. 

3', . The Interconnection Agreement speaks of the payment of reciprocal compensation 
for local traffic. There is no exception for local traffic that is transported and terminated to an ISP. 
If the' parties had intended to exclude such ISP traffic from their straightforward definition of the 
words "local traffic," they could have done so. We conclude that there is no reason to make an 
exception where none exists. 

4. Verizon', responses to the specific questions set out in our Order dated April I, 1999, 
illustrate that the majority of the types Of facilities offered to ISPs for switched traffic are indeed 
offered from Verizon's local intrastate tariffs. Many of the references cited are for special access, 
DSL er frame relay services which are-not relevant to the type of traffic which is the subject of 
Intermedia's Petition, even though such facilities may be used in some cases to connect ISPs with 
their customers. 

5. Vntually all state commissions and arbitrators which have·considered this issue have 
ruled that reciprocal compensation should be paid for ISP-bound traffic. This result has been reached 
both before and after the FCC's Declaratory Ruling. This strong precedent provides goidance on 
what this Commission should do arid also reflects the uniformity of treatment of!SP-bound traffic 
by the state commissions. The weight of authority in other states is that the Declaratory Ruling does 
not affect the application of reciprocal compensation provisions to ISP calls under "old" agreements. 
Before the Declaratory Ruling, 27 state commissi~ns issued decisions concluding that reciprocal 
compensation applies to ISP calls. Since the Declaratory Ruling, at least 18 state commissions have 
concluded that the decision does not affect their previous findings under "old" interconnection 
agreernents.2 Only three state commissions have ruled otherwise - Louisiana, New Jersey, and 
Massachusetts. There is nothing in the FCC's Declaratory Ruling which requires or causes the 

'The FCC implicitly recognized the responsibility of interpretations that the traffic was local 
when it said: " ... we note that our policy of treating ISP-bound traffic as local for pmposes of 
interstate access charges would, if applied in the separate context ofreciprocal compensation, suggest 
that such compensation is due for that traffic." Declaratory Ruling, Para. 25. 

2Cornmissions in the following states either have issued a decision after the ISP order 
determining -- or reconfirming - that reciprocal compensation applies to calls to ISPs, or have 
reconfinned or denied petitions for reconsideration of similar decisions issued before the ISP Order: 
Alabama, California, Colorado, Delaware, Florids, Georgia, Hawaii, lndiaoa, Marylaod, Minnesota, 
Nebraska, Nevada, New York, Ohio, Oregon, Pennsylvania, Rhode Island, Tennessee, and 
Washington. 
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Commission to reconsider arid lepart from its previous decisions requiring reciprocal compensation 
for ISP traffic under "old" interconnection agreements, including the Agreement at" issue in this 
complaint proceeding. 

6. Finally, ifISP-bound traffic is ilot reciprocally compensated as local ~c. neither 
Verizon nor Intennedia will receive any compensation for the transport and tenninatioi,. of this traffic., 
FCC regulation does not pennit ISPs to be treate~ as carriers for the purpose ofassessing·access· 
charges for the transport and tennination of calls. Instead, they are treated as end users. The absence 
of compensat_ion for ISP-bound traffic would be contrary to the reciprocal compensation structure 
of the Interconnection Agreement. The fact that there is no mention of a bill and keep arrangement 
or any other provision for settlement on ISP-bound local traffic further supports our conclusion that 
ISP-bound local traffic was included in the reciprocal compensation provisions applicable to local 
traffic in general 

IT IS, THEREFORE, ORDERED as follows: 

1. That the reciprocal compensation provision contained in the Interconnection 
Agreement between Verizon and Intermedia is fiiIJy applicable to ISP-bound traffic, and Verizon shall 
bill and pay reciprocal compensation f~r all such calls. 

2. That Verizon is directed to immediately forward to Intermedia all swns currently due, 
together with the required late payment charges, pursuant to the terms of the Interconnection 
Agreement as interpreted herein, and is further directed to pay all swns coming due in the future for 
such traffic pursuant to the terms of the Interconnection Agreement as interpreted herein. 

ISSUED BY ORDER OF TiiE COMMISSION. 
This the 24th day of October, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

Commissioners Robert K. Koger and Sam J. Ervin, N did not participate in deciding this case. 
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WATER AND SEWER· RATES 

DOCKET NO. W-274, SUB 282 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application by Heater Utilities, Inc., Post Office Drawer 4889, ) 
Cary, North Carolina 27519, for Authority to Increase Rates ) 
for Water and Sewer Utility Service in Ali Its Service Areas in ) 
North Carolina ) 

ORDER GRANTING 
PARTIAL RATE 
INCREASE 

HEARD IN: Commission Hearing Room, Dobbs Building, 430 North Salisbury Street, Raleigh, 
North Carolina on Wednesday, October 18, 2000, at 9:30 a.m. 

BEFORE: 

Public hearings were held at 7:00 p.m. at the following locations and dates: 

Hickory, NC 
Mount Airy, NC 
Gastonia, NC 
Concord, NC 
Raleigh, NC 
Hendersonville, NC 

July 12, 2000 
July 13, 2000 
August 7, 2000 
August 9, 2000 
August 14, 2000 
August I 6, 2000 

Commissioner Sam J. Ervin, N, Presiding; and Commissioners Judy Hunt and Robert 
V. Owens, Jr. 

APPEARANCES: 

For the Applicant: 

Odes L. Stroupe, Jr., Attorney at Law, Bode, Call aod Stroupe, LLP, 3101 Glenwood 
Avenue, Suite 200; Raleigh, North Carolina 27612 

For the Public Staff: 

James D. Little, Staff Attorney, Public Staff- North Carolina Utilities Commission, 
4326 Mail Service Center, Raleigh, North Carolina 27699-4326 
For the Using and Consuming Public · 

BY THE COMMISSION: On May 11, 2000, Heater Utilities, Inc. (Heater or Applicant) filed 
an application for authority to increase its rates for water and sewer utility service in all of its seivice 
areas in North Carolina. On June S, 2000, the Commission issued an Order declaring the matter to 
be a general rate case and suspending the proposed rates pursuant to G.S. 62-134, scheduling 
hearings and requiring customer notice. On June 16, 2000, the Commission issued an order 
rescheduling the Hendersonville hearing and revising the customer notice. 
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On August 30, 2000, Heater and the Public Staff filed a joint stipulation,. subject to 
Commission approval, regarding the capital structure, cost rates for debt and common equity, and 
overall cost of capital to be used in determining Heater's revenue requirement in this proceeding. 

On September 6, 2000, Heater prefiled its direct testimony. On October 9, 2000, tbe·Public 
Staffprefiled its testimony. On October 16; 2000, Heater prefiled its rebuttaltestimony. 

Each of the six public hearings were held as scheduled for the purpose of hearing the 
testimony of custo~ers. A total of 70 cu_siomers residing in 36 ofHeater.!s·service areas testified at 
the hearings with resard: to the proposed rates and or service re1ated issues. On September 14, 2090; 
Heater filed a report on service related customer testimony prepared by Richard J. Durham, Heater's 
Director of Operations. 

On October 18, 2000, the evidentiary·hearing was held as scheduled. The Applicant offered 
the direct and; rebuttal testimony of William E. Grantmyie, Heater's President, and the direct· 
testimony of Freda Hilburn, Heater's Director of Accounting, Controller, and Treasurer. The Public 
Staff offered· the testimony of Kenneth ~. Rudder, Utilities Engineer with the Water Division, 
Wmdley E. Heruy, Staff Accountant, and Katherine A Fernald, Supeivisor of th_e Water Section of 
the ~ounting Division. 

At the conclusion of the bearing, Heater moved that it be allowed to .put the new rates into 
effect immediately. The Public Staff did not oppose this Motion, and both parties agreed that neither 
would appeal this Joint Proposed Order. 

WHEREUPON, based upon a careful consideration of the entire record in this proceeding; 
the Commission makes the following · 

FINDINGS OF FACT 

1. Heater is a corporation authorized to do business undei- the laws of North Carolina 
and is a wholly owned subsidiary of MP Water Resources Group, Inc,, which is a wholly owned 
subsidiary of Allele (formerly Minnesota j'ower). 

2. Heater· is a public utility as defined by G.S. 62-3(23) and is properly before the 
Commission seelo.ng an increase in its rates and charges pursuant to G.S. ~2-133. 

3. The test year appropriate for use in this proceeding is the twelve months ended June 
30, 2000, updated for actual and known changes. · 

4. Heater's present rates and the rates requested in its application are: 
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WATER RATES 

Metered Rates: 
(Fonner River Dell Service Areas) 

Base charge, zero usage 
Usage charge, per 1,000 gallons 

Metered Rates: 
(Riverview. North Subdivision) 

Base charge, zero usage 
Usage charge, per 1,000 gallons 

Metered Rates: 
(Former Cregg Bess Service Areas) 

Base ·charge, zero wage 
Usage charge, per 1,000 gallons 

Metered Rates: 
(Former Mid South, Huffinan, Lincoln, Old 
South Lane, & Surry Service Areas) 

Base·charge, zero usage 

Meter Size 
3/4" x 5/8" meter 
3/4" meter . 
1" meter 
l½" meter 
2" meter 
3" meter 
4" meter 
6" meter 

Usage charge, per 1,000 gallons 

618 

Existing 
Rates 

$ 6.50 
$ 1.00 

$ 8.50 
$ 2.48 

$ 7.80 
$ 2.45 

$ 10.30 
$ 15.45 
$ 25.75 
$ 51.50 
$ 82.40 
$154.50 
$257.50 
$515.00 

$ 2.74 

Applied for 
Rates 

$ 13.59 
$ 3.75 

$ 13.59 
$ 3,75 

$ 13.59 
$ 3.75 

$ 13.59 
$ 13.59 
$ 33.98 
$ 67.95 
$108.72 
$203.85 
$339.75 
$679.50 

$ 3.75 
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Metered Rates: 
(All Other Residential SOIVice Areas) 

Meter Size 
<1" meter 
l" meter 
1½" meter 
2" meter 
3" meter 
4" meter 
6" meter. 

Usage charge, per 1,000 gallons 
Usage charge, per 100 cubic feet 

Flat Rates: 

Existing 
Rates 

$ 12.10 
$, 30,25 
$ 60,50 
$ 96.80 
$181.50 
$302.50 
$605.00 

$ 2.95 
$ 2.21 

Applied for 
Rates 

$ 13,59 
$ 33.98. 
$ 67.95 
$108.72 
$203.85 
$339.75 
,$679.50 

$ 3.75 
$ 2.81 

(Former Mid South, Huflinan, Lincoln, Old South Lane, & Suny Service Areas) 

Skyland Drive Subdivision 
All other service areas 
Commercial at motel rate 
Commercial at business rate 
Commercial at residential rate 

Flat Rates: 
(Former Cregg Bess Service Areas) 

$ 18.59 
$ 26,04 
$117.18 

., $ 39,06. 
$ 26,04 

$ 22,25 

6,19 

$ 35.00 
$ .35.00 
$150.00 
$ 50.00 
$ 35.00 

$ 35.00 
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SEWER RATES RESIDENTIAL SERVICE 

Windsor Oaks Subdivision: 
(Based on water usage) 

Existing 
~ 

Applied for 
Rates 

Base charge, zero usage $ 28.40 $ 35.32 
Usage charge, per 1,000 gallons $ 7.25 $ 8.50 
(There will be no sewer charge for monthly usage over 6,000 gallons) 

Fonner Mid South Huffinan, Lincoln, Old' South Lane and Surry Service Areas: 
Flat rate $ 43.03 $ 53.45 

Former River Dell Service Areas: 
FI.it rate $ 40,00 '$ 53.45 

Crooked Creek Subdivision: 
Flat rate $ 48,00 $ 53.45 

AIi Other Residential Service Areas: 
Flat rate $ 41.81 $ 53.45 

SEWER RATES COMMERCIAL SERVICE 

Crooked Creek Subdivision; 
Base charge, zero usage 

<1" meter 
1" meter 
l½" meter 
2" meter 
3" meter 
411 meter 

Usage charge, per 1,000 gallons 

620 

Existing 
~ 

NIA 
NIA 
NIA 
NIA 
NIA 
NIA 

$ 8.00 

Applied for 
Rates 

$ 30.00 
$ 75.00 
$150.00 
$240,00 
$450,00 
$750.00 

$ 7.00 
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Existing Applied for 
~ Rate,S; 

Former River Dell Service Areas: 
Base charge, zero usage 

<l" meter N/A $ 30.00 
l" meter N/A $ 75.00 
l½" meter N/A $150.00 . 
2" meter N/A $240.00 
3" meter N/A $450.00 
4" meter· N/A $750.00 

Usage charge,-per 1,000 gallons N/A $ 7.00 

Former Mid South, Huffman, Lincoln, Old South Lane and Suny Service Areas: 

Existing Applied for 
Rates \R!!t,3 

Base charge, zero usage 
<1" meter $ 58.01 $ 30.00 
l" meter $.58.01 $ 75.00 
l½" meter $ 58.01 $150;00 
2" meter $ 58.01 $240.00. 
3" meter $ 58.01 $450.00 
4" meter $ 58.01 $750.00 

Usage cluirge, per 1,000 gallons $ 4.34 $ 7.00 

Flat Rate{non-residentiaYcornmercial) 
Condo @ residential $ 43.03 $ 53.45 
Commercial @ residential $ 43.0J. $ 53.45 
Comm1l@comm1l $129.08 $160.00 
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All Other Commercial Service Areas: 

Base charge, zero usage 
<1" meter 
I" meter 
1½" meter 
2" meter 
3" meter 
4" meter 

Usage charge, per 1,000 gallons 
(All over 4,000 gallons) 

_ Usage charge, per 1,000 gallons 

Existing 
Rates 

·s 2s.25 
$ 70.63 
$141.25 
$226.00 
$423.75 
$706.25 

$ 6.77 

Applied for 
Rates 

$ 30.00 
$ 75.00 
$!~0.00 
$240.00 
$450.00 
$750.00 

NIA 

NIA$ 7.00 

NOTE: Existing base charge includes first 4,000 gallons and usage charge 
starts at all usage above 4,000 gallons. Proposed base cbarge is for 
zero usage and usage charge starts at all usage above zero gallons. 

5. At the end of the updated test year period ending June 30, 2000, the Applicant 
provided water utility service to approximately 29,367 residential and commercial cu_stomers. 

6. At the end of the updated test year period ending June 30, 2000, the Applicant 
provided sewer utility service to 3,990 resi~ential and commercial customers. Heater also purchases 
bulk wast~ treatment from the Town of Cary for 90 metered residential customers in Wmdsor Oaks· 
subdivision. 

7. Heater is providing adequate water and wastewaterservice. Heater filed a report with 
the Commission on September 14, 2000, discussing the problems in each subdivision where 
complaints were heard. 

8. The appropriate level of rate base used and useful in providing water Utility service 
is $26,318,184 consisting of: utility plant in service of$29,047,214, acquisition adjustments of 
$5,438,893, working capital allowance of$968,545 and meters and supplies inventory of$773,485, 

· reduced by customer deposits of $145,82_5, accumulated deferred income taxes of $703,126, 
accumulated depreciation of $8,845,171, accumulated amortization of acquisition adjustments of 
$167,783 and cost free capital of$48,048. 

9. The appropriate level of rate base used and useful in providing sewer utility service 
is $3,527,892 consisting of: utility platlt in service of $3,765,299, acquisition adjustments .of 
$291,147, working capital allowance of$210,963, and meters and supplies inventory of$3!,558, 
reduced by accumulated deferred income taxes of$79,939, accumulated depreciation of$680,120, 
customer deposits of $2,150, accumulated amortization of acquisition adjustments of $8,743 alld cost 
free capital of$!23. 
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10. The appropriate level of rate base used and useful in providing sewer utility service 
for WmdsOr Oaks iS $66, 743 consisting of: Qtility plant in service" of $99,792, wcirking capital 
allowance ofSl,224 and meters and supplies inventory of$192, reduced by accumulated d~erred 
income taxes of$2,089, and accumulated depreciation of$32,376. 

ll. The appropriate levels of service revenues and miscellaneous 
revenues under present rates are: 

Service 
Revenues: 

Miscellaneous 
Revenues 

Late Payment 
Fees 

Heater Utilities -
· Water operations $10,508,180 . $282,112 $17,864 

Heater Utilities -
Sewer operations $ 2,186,113 $ 6,109 $ 3,716 
WmdsorOaks $ 70,919 $ 153 $ 121 

12. The appropriate levels ofuncolfoctibles·under presen~-rates are: 

Uncollectibles 

Heater Utilities - Water Operations 
Heater Utilities - Sewer Operations 
WmdsorOaks 

$25,263 
$ 5,256 
$ 170 

13. The appropriate levels of operating revenue deductions under present rates are: 
· Operating Revenue 

Deductions 
Heater Utilities- Water Operations 
Heater Utilities-- Sewer Operations 
WmdsorOaks 

$9,362,942 
$2,167,183 
$ 64,52_5 

· 14. The reasonable capital structure in this case consists of 53.56% debt and 46.44% 
equity. 

15. The embedded cost of debt associated with this capital structure is 8.15%. 

16. The reasonable cost of equity in this case is 10.65%. 

17. The reasonable overall weighted cost of capital is 9.31%. 

18. The Commission finds, that the Applicant's service rates for Heater Utilities - water 
operations and Heater Utilities - sewer operations should be increased by amounts, which, after 
proforma adjustments, will produce the following increases in total revenues: 

Heater Utilities-water operations $1,775,109 
Heater Utilities - sewer operations $ 445,931 
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These increases will allow the Applicant the opportunity ·to earn a. 9.31% overall rate of 
return, which the Commission has found to be reasonable upon consideration of the findings in this 
Order. The Commission finds that the current rates for Wmdsor Oaks are reasonable_ and should not . 
be changed. 

19. It is appfOpriate to increase the reconnection charge when water utility-service is cut 
off by the utility for good cause to $35. 

20. It is appropriate to increase the returned check charge to $25. 

21. It is appropriate to increase the new customer account fee to $20. 

22. The Public Staff and Heater have agreed on recommendations concerning accounting 
procedures for the following items: 

a. Allocation of costs from affiliated companies; 
b._ Keeping system specific time sheets for Wmdsor Oaks sewer; 
c. Accounting treatment of capitalized labor costs associated with acquisition of existing 

systems from another utility; 
d. Capitalization procedures; 
e. Construction work in progress; 
f. Costs related to sale of systems; and, 
g. Contributions in aid of construction. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 1-3 

The evidence supporting these findings of fact is contained in the application and in the 
Commission's records. These findings are priµiarily jurisdictional and informational and are not 
contested. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 4-6 

The evidence supporting these findings of fact is contained •in the application and in the 
testimony of Public Staff witness Rudder, and is not contested. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 7 

The evidence supporting this finding of fact is contained in the testimony of public witnesses, 
Company Witness Grantmyre, Public Staff witness Rudder and the report on service related customer 
testimony filed by Heater on September 14, 2000. 

Six customer hearings were held across the state and customers testified objecting to the rate 
increase and/or describing service/quality complaints as follows: 
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Hearing Location 

Hickory 
Mount Airy. 
Gastonia 
Concord 
Raleigh 
Hendersonville 

Number of Customers Testifying 

7 
I 

26 
15 
15 
6 

All of these customers testified in opposition to ttie proposed rate ine:rease, and 44 customers 
from 26 service areas testified regarding service related issues. 

Most of the water service related issues involved complaints of water Outages, low pressure, 
discolored water, or bad tasting water. Two Wastewater service related issues involved noise and/or 
odor from Wastewater treatment plants. · · 

Heater filed a 40-page report describing the systems se~g the 26 servi~ areas and the 
reasons for many of the problems testified -tO by the customers. 'In addition, the report details 
tnlIIlerOu.s opeTational and/or ~pita! improvements that have been or, will ~e made to these syStems. 

Pu~lic Staff witness Rudder testified that he is generally in agreement with the coui-ses of 
action proposed in the report. He recommended that Heater file two follow-up reports, one at six 
months and the second at _ one year, after the Order in thiS docket, sj,ecifying the 
corrections/improVelilents made to date ~d. giving a schedule of the remaining improv~nients. 
Wrtness Rudder.further testified that the Public Staff will contact Heater to conduct a field inspection 
of the systems ,after the filing of each of the.two reports. · 

Witness. Rudder also testified thaf several systems are unapproved by the Division of 
E_nvironmental Ht:alth (DEH) and .that Heater is in the process of contracting with an engineer to 
prepare plans and .speCifications for DEH approval. He recomme_nded that Heater provide, within 
six months of the date of the order in this proceeding, a report to the Commission as to the systems 
that are still unapproved, the reasons the systems are unapproved, and a schedule showing the steps 
that will be.taken for approval. 

Witness Rudder testified that in•his•overallopinion, Heater is providing adequate service but 
needs to address quality problems in seyeral former Mid South 5Ystems and continue to correct 
problems and deficiencies in its field· operations particularly in its western area. 

Since much of the discussion at the evidentiary hearing in Raleigh aild some of the discussion 
in the other public hearings dealt with the matter of the impact of the purchase of Mid South on the 
rates proposed to be charged to Heater customers, it is the Coiµmission's opinion that some 
discussion of the merits with respect to the approval of the transfer of Mid South to Heater is 
appropriate in this proceeding. At the time that Heater was,allowed to purc~e the former Mid 
South systems, the Commission recognized that the former Mid South systems needed improvement 
and ordered that: 
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1. Heater would make necessary improvements to meet customer and regulatory needs, 
to extend the life of the facilities. and to improve efficiency of operations; 

2. Immediate action would be taken by Heater to return systems to compliance that were 
under administrative penalties; 

3. Heater would immediately begin the processes to resolve all the formal complaints and 
other ·issues pending before the Co~ssion involving the Mid South water and/or wastewater 
systems; 

4. Of the $9 million pu_rchase price, $7 million, consisting of the net plant in service 
acquired and a portion of the acquisition _adjustment, would be allowed in Heater's rate base at 
closing. Heater would be allowed to include a portion of the remaining $2 million purchase price for 
each new customer added after the closing of the acquisition of the former Mid South systems; 

5. The acquisition adjustment would be reduced on a pro--rata basis for any disposal of 
whole water and/or wastewater systems as a result of transfers approved by the Commission including 
sales, transfers, and abandonments (where the abandonment of the system was approved by the 
Commissioil after the ·water and/or wastewater systems had been paralleled by a municipality or 
county system); and, 

6. Heater \\'.Ould pay without any future rate base treatment or inclusion in any future 
rates, the refunds plus accrued interest ordered by the Commission for Mid-South to pay in both the 
EPA surcharge refund proceedings and ·the 1995 and 1996 overcollection of gross up for 
contributions in aid of construction {CIAC) in pending proceedings. 

As a result, the Commission believed that Heater would improve the service provided to 
fonner Mid South customers. A larger increase has been approved in this Order for sewer service 
provided to fonner :Mid South customers to reflect the additional cost of providing sewer service to 
such customers. The Commission notes, however, that the record reflects pre~transfer Heater 
customers would have received an increase regardless of the Mid South purchase and does not 
believe that said customers are being unjustly required to bear the burden of needed improvements 
to the former Mid South systems. 

The COmmission is concerned about quality of service issues testified to by those customers 
at the public hearings, as well as improvements yet to be completed in some of the subdivisions 
discussed in Heater's 40-page report, filed on September 14, 2000. Some of these needed 
improvements include _the following: 

Subdivision 

East Shores 

Improvement 

Taps will be installed for additional blow offs 
Follow an extensive· flushing schedule 
Take Well I and 3 off line at separate times clean/flush 
Send, out notices for flushing of mains, major repairs, and 
other interruptions 
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Oxford Glen/Reigate 

Fox Ridge/Fountain Trace 

WATER AND SEWER· RATES' 

1!19tall'blow off valves to·remove.accumulated sediments 

Replace air diifusers in the plant to reduce odor problems 

Install additional main valves and blow off valves 
Investigate the issue o(necessary road patching 

The Commission will take appropriate action to ensure that the necessary above•listed·quality 
improvements, 'as well as those not listed above, are actually made. Heater should be required to file 
reports stating when these improvements have been completed. The first of such reports, stating the 
status ofimprovements, should be filed by Heater on June 30, 2001. A final report, indicating that 
all improvements have been completed, should be filed by Heater on December 31, 2001. The Public 
Staff is requested to monitor the progress on improvements made by Heater and file a response with 
the Commission within 30 days after the filing of each report. 

In addition, the Commission concludes that Heater should file service quality reports 
addressing the status of all former Mid South systems, including those about which no specific 
complaints were received in this pioceeding. The reports should address any operational problems 
experienced, complaints received, and service improvements made or proposed to be made. These 
reports should be filed on April 30 and October 30 of each year until it is determined that said reports 
are no longer needed. The Public Staff is requestE;d to file a response·to said status reports within 
30 days after the filing of such reports by Heater. 

The Commission is also in agreement'with Public Staff witness 'Rudder concerning several 
systems that remain unapproved by DEH. It is the Commission's understanding that Heater has 
contracted with the proper sources to assist in rectifying this matter. The Commissioutill feels that 
it is necessary to keep abreast of the progress that is being made to resolve this issue. Therefore, the 
Company is required to file by April 30, 200 t', a report to the Commission indicating systems that 
are still unapproved; the reasons the systems are unapproved, and a schedule showing the steps that 
will be taken to meet approval. The Public Staff is requested to review such report and file a 
response within 30 days after the filing of the unapproved systems report. 

Based ori the foregoing, the Commission concludes that Heater is providing adequate service 
and should continue itS efforts· to do so. 'The Commission agrees with the Public Staffs 
recommend_ation, as modified above, to req1:1ire Heater to provide follow-up reports for quality 
service issues, remaining improvements to be made, and systems that are unapproved by DEH: These 
reports are to be filed on dates specified by the Commission in the above discussion. 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 8-10 

The evidence supporting these findings of fact is found in the testimony and exhibits of Public 
Staff witnesses Henry and Fernald and Heater witnesses Hilburn and Grantmyre. In its rebuttal 
testimony, Heater indicated that while it disagreed with a number of the Public Staff positions, Heater 
accepted the revenue requirement for water and sewer operations filed by the Public Staff for 
purposes of this proceeding. 
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Therefore, the Commission concludes that the proper levels of rate base for use in this 
proceeding are: ·· 

HEATER UTILITIES - WATER OPERATIONS 

Item 
Plant in service 
Acquisition adjustment~ 
Customer deposits 
Accumulated deferred income taxes 
Accumulated depreciation 
Accumulated amortization of acquisition adjustments 
Working capital allowance 
Meters and supplies inventory 
Cost free capital 

Total Original Cost Rste Base 

Amount 
$29,047,214 

5,438,893 
(145,825) 
(703,126} 

(8,845,171) 
(167,783) 
968,545 
773,485 
(48 048) 

$26 318 184 

HEATER UTil.ITIES - SEWER OPERATIONS 

-~ 
Plant in service 
Acquisition adjustments 
Customer deposits 
Accumulated deferred income taxes 
Accumulated depreciation 
·Accumulated amortization of acquisitiOn adjustments 
Working capital allowance 
Meters and supplies inventory 
Cost free capital 

Total Original Cost Rate Base 

WINDSOR OAKS 
~ 

Plant in service 
Customer deposits 
Accumulated deferred income taxes 
Accumulated depreciation 
Working capital allowance 
Meters and supplies inventory 

Total Original Cost Rate Base 

628 

Amount 
$ 3,765,299 

291,147 
(2,150) 

(79,939) 
(680,120) 

(8,743) 
210,963 
31,558 

/123) 

$ 3 527 892 

Amount 
$ 99,792 

0 
(2,089) 

(32,376) 
1,224 

192 

$ 66 743 



WATER AND SEWER - RATES 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 11 

The evidence supporting this finding of fact is found in the testimony and exhibits of Public 
Staff witnesses Henry and Rudder and is un':°ntested in this proceeding. 

Therefore, the·Commission concludes that the proper levels of revenue under prese~t fates 
for use in this proceeding are: 

Service Miscellaneous Late Payment 
Revenues Revenue~ Fees 

Heater Utilities -
Water Operations $10,508,180 $282,112 $17,864 

Heater Utilities - $ 2,186,113 $ 6,109 $ 3,716 
Sewer operations 

W"mdsorOaks $ 70,919 $ 153 $ 121 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 12 

The evidence supporting this finding offact is found in the testimony and exhibits of Public 
Staff witness Henry and is uncontested in this proceeding. 

Therefore, the Commission <;:oncludes that the proper levels ofuncollectibles under present 
rates for use in this ~roceeding are: 

Heater Utilities - water operations 
Heater Utilities - sewer operations 
W"mdsorOaks 

Uncollectibles 
$25,263 
$ 5,256 
$ 170 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 13 

The evidence supporting this finding offact is found in the testimony and exhibits of Public 
Staff witnesses Henry, Fernald, and Rudder and Heater witnesses Hilburn and Grantmyre. In its 
rebuttal testirnoity, Heater witness Grantmyre tf:Stified that while Heater disagreed with a number of' 
the Public Staff positions, it accepted the revenue requireinent for water and sewer operations fil_ed 
by the Public Staff for purposes of this proceeding. Heater witness Grantmyre testified Heater 
consider_ed these specific issues non-precedential and plans to litigate some of these issues in future 
rate proceedings. 

Therefore, the Commission concludes that the proper levels of operating revenue deductions 
under present rates for use in this proceeding are: 
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Wmdsor 
!!mi Water Sewer Oaks 

. OPERATING & MAINTENANCE 
EXPENSE 
Salaries and wages - O&M $1,793,443 $ 568,115 $2,805 
Employee benefits 308,319 77,665 525 
Purchased water 106,631 5,696 0 
Purchased power . 834,516 191,001 193 
Chemicals 478,382 57,579 0 
Maintenance and repair 134,466 41,363 184 
Testing fees 439,720 104,400 0 
Transportation and equipment 388,122 117,987 491 
operation 
Permit fees 70,185 21,110 0 
Sigoal lines 7,702 0 0 
Tank painting 24,550 0 0 
Purchased sewage treatment 0 618 45,129 
Sludge removal 0 175,497 0 
Fran amortization 6,662 308 3 
Freight and other miscellaneous 237,235 126,750 222 

GENERAL EXPENSES 
Salaries and wages - G&A $ 918,409 $ 109,422 $ 1,904 
Employee benefits 142,683 34,949 246 
Purchased power - office 22,351 3,225 32 
Material., and supplies - office 82,434 10,039 144 
Contract services 158,083 24,492 469 
Rent 95,740 17,194 9 
Transportation - G&A 21,378 2,999 50 
Insurance 21,707 4,826 109 
Regulatory commission expense 39,978 5,334 248 
Telephone, postage and other 339,lll 46,170 760 
miscellaneous 
Interest expense - miscellaneous 8,789 130 0 
Annualization adjustment 24,962 5,581 0 
Depreciation and amortization 1,715,905 215,805 3,886 
expense 
Amortization of abandoned well 1,375 0 0 
Taxes other than income taxes 322,179 65,515 452 
Regulatory fee 9,705 1,972 64 
Gross receipts tax 431,316 131,441 4,261 
State income tax 30,914 0 409 
Federal income tax 145 990 0 .....!.2JQ 

TOTAL OPERATING REVENUE 
DEDUCTIONS $9 362 942 $iI6Zl83 w.m 
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 14-17 

The eviderice supporting these findings offilct is contained in the Joint Stipulation filed by the 
Applicant and the Public Staff on August 30, 2000. The Public Staff and Heater agreed and stated 
in the Joint Stipulation that it has no precedential value and that it would not be cited by either party 
in any. future proceeding. Inasmuch as· the Joint Stipulation is uncontested, the Commission 
concludes that it is reasonable and shoul~ be approved with respect _to capital structure of 53.56% 
debt end 46.44% equity. The eppropriate cost of debt is 8.15%. The parties also stipulated to a rate 
of return on equity_of 10.65%. These capitalization ratios and cost rates resulted in an overall 
weighted cost of capital of9.31%, which is appropriate for use in this proceeding. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 18 

The following sc~edules summarize the gross revenue and rate of return that the Company 
should have a reasonable opportunity to achieve based upon the _increase approved in the Order. 
These schedules, illustrating the Company's gross revenue requirements, incorporate the findings and 
conclusions found fair and reasonable by the Commission in this Order. 
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'SCHEDULE! 
HEATER UTILITIES, INC, 

DOCKET NO, W-274, SUB 282 
STATEMENT OF OPERATING INCOME AVAILABLE FOR RETURN 

HEATER UTILITIES - WATER OPERATIONS 

For The Twelve Months Ended June 30, 2000 

After 
Increase Approved 

Item Present Rates Approved Increase 

Ogerating Revenue: 
Servke Revenue $10,508,180 $1,745,563 $12,253,743 
Miscellaneous Revenue and 

Late Fees 299,976 33,742 333,718 
Uncollectibles (25 263) (4 196) (29 459) 

Total Operating Revenue $1 o, 782,893 $1,775,109 $12,558,002 

Ogerating Revenue D:eductions: 
Operation Maintenance Expense · $ 4,829,933 $ 0 $ 4,829,933 
General Expenses 1,875,625 0 1,875,625 
Depreciation and Amortization 1,717,280 0 1,717,280 
Taxes other than Income Taxes 322,179 0 322,179 
Gross receipts tax and 
Regulatory Fee 441,021 72,601 513,622 
Income Taxes - Federal 145,990 554,763 700,753 
Income Taxes - State 30 914 117 473 148 387 

Total Operating Revenue 
Deductions $ 9 362·942 $ 744 837 $10 107779 

NET OPERATING INCOME FOR 
RETURN ~ 1 QJQ 22Z :ii2 ~so 223. $ l ~12 2~1 
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SCHEDULE II 
HEATER UTILITIBS, INC 

DOCICl!TNO. W-274, SUB 282 
STATEMENT OF OPERATING INCOME AVAILABLE FOR RETURN 

HEATER UTILITIES - SEWER OPERATIONS 

For the Twelve Months Ended June 30, 2000 

After 
Increase Approved 

IIMi present Rates Approved Increase 

Qnerating Revenue: 
Service Revenue $2,186,113 $444,813 $2,630,926 
Miscellaneous Revenue and 9,825 2,187 12,012 

Late Fees 
Uncollectibles /5,256) (I 069) (6 325) 

Total Operating Revenue $2,190,682 $445,931 $2,636,613 

QJ!erating Revenue Deductions: 
Operation and Maintenance 
Expense $1,488,089 $ 0 $1,488;089 
General Expenses 264,361 0 264,361 
Depreciation and Amortization 215,805 0 215,805 
Tax:es other than Income Taxes 65,515 0 65,515 
Gross Receipts Tax and Regulatory 
Fee 133,413 27,157 160,570 
Income Taxes -Federal 0 93,935 93,935 
Income Taxes - State 0 19 891 19 891 

Total Operating 
Revenue Deductions $2 167,183 $140 983 $2 308 166 

Net Operating Income for Return $ iJ :122 ;iJ0~.2!1~ $ 328~ 
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SCHEDULEill 
HEATER UTILITIES, INC. 

DOCKET NO. W-274, SUB 282 
STATEMENT OF OPERATING INCOME AVAILABLE FOR RETURN 

WINDSOR OAKS 

For the Twelve Months Ended June 30, 2000 

After 
Increase, Approved 

Item Present Rates Approved ~ 

O~erating Revenue: 
Service Revenue $70,919 $(544) $70,375 
Miscellaneous Revenue and late fees 274 44 318 

Uncollectibles (170) __ 1 ---11.®. 

Total Operating Revenue $71 023 rum $70 524 

Ogerating Revenue Deductions: 
Operation and Maintenance 
Expense $49,552 $ 0 $49,552 
General Expenses 3,971 0 3,971 
Depreciation and Amortization 3,886 0 3,886 
Taxes other than Income Taxes 452 0 452 
Gross Receipts Tax and Regulatory 
Fee 4,325 (31) 4,294 
Income Taxes-Federal 1,930 (152) 1,778 
Income Taxes ~ State -----1!!2 _fill ~ 

Total Operating Revenue 
Deductions $64 525 ID!fil $64 309 

Net Operating Income for Return u.ru. mill Li.ill 

634 



WATER AND SEWER· RATES 

SCHEDULE IV 
HEATER UTILlTIES, INC. 

DOCKET NO. W-274, SUB 282 

STATEMENT OF RATE BASE AND RATE OF RETURN 
HEATER UTILITIES- WATER OPERATIONS" 

For the Twelve Months Ended June 30, 2000 
· Item Amount 

Plant in service 
· Acquisition adjustments 

Customer deposits . 
Accumulated deferred income taxes 
Accumulated depreciation 
Accumulated amortization - acquisition adjustments 
Working capital allowance 
Meter and supplies inventory 
Cost free capital 

Total Original Cost Rate Base 

Rates of Return: 
Present 
Approved 

5.39% 
9.31% 

SCHEDULEV 
HEATER UTILITIES, INC. 

$29,047,214 
5,438,893 
,(145,825) 
(703,126) 

(8,845,171) 
(167,783) 
968,545 
773,485 
(48 048) 

$26 318 )84 

DOCKET NO. W-274, SUB 282 

STATEMENT OF RATE BASE AND RATE OF RETURN 
HEATER UTILITIBS - SEWER OPERATIONS 

For the Twelve Months Ended June-JO, 2000 
Item Amount 

Plant in service 
Acquisition adjustments 
Customer deposits 
Accumulated deferred income taxes 
Accumulated depreciation 
Accumulated· amortization - acquisition adjustments 
Working capital allowance · 
Meters and supplies inventory 
Cost free capital 

Total Original .Cost Rate Base 

Rates of Return: 
Present 
Approved 

0.66% 
9.31% 
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$3,765,299 
291,147 

(2,150) 
(79,939) 

(680,120) 
(8,743) 

210,963 
31,558 

023) 

$3 527 892 
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SCHEDULE VI 
HEATER UTILITIES, INC. 

DOCKET NO. W-274, SUB 282. 

STATEMENT OF RATE BASE AND RATE OF RETURN 
WINDSOR OAKS 

Plant in sCrvice 
Customer deposits 

For the Twelve Months Ended June 30, 2000 

Accumulated' deferred income taxes 
Accumulated depreciation 
Accumulated amortization - acquisition adjustments 
Working capital allowance 
Meters and supplies inventory 
Cost free capital 

Total Original Cost Rate Base 

Rates ofRetnm: 
Present 
Approved 

9.73% 
9.31% 

$ 99,792 
0 

(2,089) 
(32,376) 

0 
1,224 

192 
·o 

$ 66 743 

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 19-21 

The evidence supporting these findings of fact is contained in the application and in the 
testimony of Public Staff witness Rudder. No party contested these increases in charges, and witness 
Rudder found them all to be justified and reasonable. 

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 22 

The evidence supporting this finding offact is found in the testimony of Public Staff witness 
Fernald and Heater witness Grantmyre. 

"rhe Public Staff has recommended changes in Heater's accounting.procedures as follows: 

Allocation of Costs from Affiliated Companies 

Public Staff witness Fernald recommended that Heater provide to the Public Staff for review 
all workpapers, calculations, and suppOrting·documentation for 2001 allocations from MP Water 
Resources Group by March 31, 2002. Heater agreed to this recommendation. 
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Windsor Oaks 

Public Staff witness Fernald recommended that Heater maintain system specific time spent 
by operators on Windsor Oaks. Heater agreed with this recommen~ation. 

Acquisition Costs 

Public Staff witness Fernald recommended that Heater begin cbarging capitalized payroll costs 
related to acquisitions of systems from another utility to Account 114 - Utility Plant Acquisition 
Adjustments. Heater has agreed to this recommendation. 

Capitalization Procedures 

Public Staff witness Fernald recommended that Heater begin allocating capitalized labor 
related costs such as benefits and payroll taxes based on the level of payroll charged to each plant 
account .. Heater has agreed to.begin allocating labor related costs based on payroll by the end of 
2001 and immediately refine the coding of time by general and administrative personnel. 

Witness Fernald testified that the Public Staff will.review Heater's revised capitalization 
procedures in 2002 to determine if all the Public Stairs concerns have been addressed. 

Construction Work in Progress (CWIP) 

Public Staffwitriess Fernald recommended and Heater ha~ agreed to more closely evaluate 
projects to prevent CWIP from being included in rate base in future rate case filings. 

Costs Reliited to Sale of Systems 

Public Staff witness Fernald recommended and Heater agreed to record anylabor or other 
costs related to the sale.of systems in a rion-utility account. 

Contributions in Aid of Construction (CIAC) 

Public Staff witness Fernald recommended and Heater agreed that the Public Staff and Heater 
will meet by September 30, 2001, to discuss Heater's accounting for CJAC and that the parties will 
finalize any recommendations concerning the accounting for CIAC by September 30, 2002. 

IT IS, THEREFORE, ORDERED as follows: · 

I. That Heater shall adjust its.utility service rates and charges to produce, based on the 
adjusted test year level of operations, an increase in total water revenues of $1,775,109 and an 
increase in total sewer revenues of $445,931. 

2. That Heater shall adjust its miscellaneous chal'ges in the following nianner: increase 
the reconnection charge when water utility service is disconnected by the utility for good cause to 
$35; increase the returned check charge to $25; and increase the new customer account fee to $20. 
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3. That the Schedule of Rates, attached as Appendix A, is approved for water and sewer 
utility service rendered by Heater. These rates shall become effective for service rendered on and 
after the date of this Order. 'Ibe•Commission considers this Schedule of Rates to be filed as required 
by G.S. 62-138. 

4. That a copy of the Notice to Customers attached as Appendix B shall be delivered by 
Heater to all its customers in cori.junction with the next billing statement after the date of this order. 

5. That Heater shall file the attached Certificate of Service, properly signed and 
notarized, within ten days of completing the requirement of ordering paragraph No. 4. 

6. That Heater shall comply, as Heater has agreed to, with the Public Stafrs 
recommendations concerning accounting procedures descn"bed in Evidence and Conclusions for 
F"mding ofFact No. 22. 

7. That Heater shall file reports for the quality improvements listed in its September 14, 
2000, service report that have not been completed. The first of such reports shall be filed by Heater 
OD June 30, 2001. A final report shall be filed by Heater OD December 31, 2001. The Public Staff 
shall monitor improvements made by Heater and shall file a response with the Commission within 30 
days after the filing of each report. 

8. That Heater shall file quality of service status reports for all of the former Mid South 
systems now served by Heater. The Company shall file said reports on April 30 and October 30 of 
each year lllltil such time that it is determined that these reports are no longer necessary. The reports 
shall address any operational problems experienced, complaints received, and service improvements 
made or proposed to be made. The Public Staff shall file a response to said status reports within 30 
days after the filing of such reports by Heater. 

9. That Heater shall file by April 30, 2001, a report indicating the systems that are still 
unapproved by DEH, the reasons the systems are unapproved, and the steps that will be taken for 
approval of such systems. The Public Staff shall review soch report and shall file a response within 
30 days after the filing of the unapproved systems report. 

'''°'""'' 

ISSUED BY ORDER OF THE COMMISSION. 
This the 30th day of October 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Gail L. Mount, Deputy Clerk 
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SCHEDULE OF RATES 

for 

HEATERUTILITIES INC 

APPENDIXA 
PAGE 1 OF6 

for providing w~ter and~ utility service in 

AIL ITS SERVICE AREAS IN NORTH CAROLINA 

F.rcept- Water and sewer utility service in the former Woodlake service area 
(see Docket No. W-274, Sub 214) 

w-utility service in Riverview Estat.es Subdivision, Valley Woods 
Mobile Estates, & Cross Creek Mobile Estates and· sewer utility 
service in Cross Creek Mobile Estates (see Docket No.W-274, Sub 
254) 

WATER UTILITY SERVICE - Monthly 

Metered Rates: 

Base Charge, zero usage -

<1 "-·meter . 
1" meter 
1 1/2" meter 
211 meter 
3" meter 
4" meter 
611 meter 

Commodity Charge, measured in gallons or cubic feet -
Per 1,000 gallons 
Per 100 cubic feet 

Flat Water Rates - Monthly 
Residential 
Commercial at Residential Rate 
Commercial at Business Rate 
Commercial at Motel Rate 

639 

$ 12.11 
30.29 
60.57 
96.91 

181.71 
302.86 
605.71 

$ 3.51 
$ 2.63 

$ 33.86 
$ 33.86 

$ 50.19 
$152.36 
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Reconnection Ch'arges: 11 

If water service cut off by utility for good cause: 
If water service discontinued at cus~omer's request: 

Connection Charges: 

3/4" x 5/8" meters -

$35.00 
$ 5.00 

Foi taps made to existing mains 
installed inside franchised service area: v $800.00 

For individual connections 

APPENDIXA 
PAGE20F6 

outside franchised service area:·2-' 
Meters exceeding 3/4" x 5/8" -

Actual cost of iristallation Y 

120% of actual cost 

Production and Storage Contdbution in Aid of Construction Fee: 'ZI 

For individual connections outside franchised service 
areas where lot owner has made no contribution in 
aid of construction toward production and storage 
facilities 

Meter Installation Fee: ll $70.00 

SI, 700 per resideotial 
equivaleot unit (REtJ) 

Billing Service Charge: '1 

New Customer Account Fee: 

S 2.00 per month per bill 

$20.00 
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APPENDIXA 
PAGE3 OF6 

SEWER UTILITY SERVICE - Monthly 

Residential Service: 

Wmdsor Oaks,Subdivision: .(Based on water usage) 
Base Charge, zero usage $, 28.40, minimum 
Usage Charge, per 1,000 gallons $ 7.25 

(No sewer charge for water usage over 6,000 gallons per month) 

Alt.Other Residential Service Areas: 

Former Mid-South 
Service Areas 

Flat Rate Per Month $ 58.35 

All Other 
Service Areas 

$ 4S:Sl 

Commercial (Non-resjdential) Service: (Metered rates, based on water.usage) 

Minimum _monthly char~e, based on meter size 

<1 11 meter 
111 meter 
1 1/2" meter 
211 meter 
311 meter 
411 meter 
611 meter 

Commodity charge -
Per 1,000 gallons 

Connection Charges: 

Former Mid-South 
•Seryice Areas 

All Other 
Service Areas 
$ 21.52 

53.81 
107.62 
17220 
322.87 
538.12 

$ 25.74 
64.35 

' 128.70 
. 205,92 

386.10 
643.50 

1,287.00 

$ . 5.30 

'1,076.24 

.$ 4.43 

None when tap and service line installed by 
developer. 
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Actual cost if Heater Utilitie~ Inc., 
makes tap or installs service line. 
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Wastew.iter Treatment plant Capacity Charge: 
(Applicable to areas feeding into the 
Hawthorne Wastewater Treatment 
Plant in Wake County) 

· Reconnection Charges: 11 

If sewer service cut off by utility for good cause 
by disconnecting .water: 

If sewer service cut off by utility for good cause 
by any method other than noted above: 

Grease Traps: 

APPENDIX A 
PAGE40F6 

$1,080 per 
residential 
equivalent unit 

None 

Actual cost 

Utility may require installation and/or proper,operatlon of grease traps on grease producing 
commercial fucilities. Failure to properly operate grease traps will result in disconnection of service 
pursuant to CommisSion Rule RI o~ 16. 

New Customer Account Fee: $20.00 

(If customer receives both water and sewer utility service from Heater, then 
the customer shall only be charged a new account fee for water.) 

Reimbursement Charge for Damaged Sewer Lines ~ Crooked Creek Subdivision: 

According to the Sewer Use and Maintenance Statement, which has been presented to all 
sewer customers for their information, "sewer lines cut by the homeowner shall be repaired 
at the homeowner's expense." 

Reimbursement Charge for Grinder Pump Repair - Crooked Creek Sµbdiyision: 

According to the Sewer Use and Maintenance Statement, which has been presented to all 
sewer customers for their infonnation, "The homeowner shall reimburse Heater Utilities, Inc.,. 
for damage to the pump and/or tank caused by willful or negligent discharge of the above 

, items (items listed in the Statement) into the sewer system." 
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OTHER MATTERS 

APPENDIXA 
PAGES OF6 

Returned Check Charge: $25.00 

Bills Due: On billing date 

Bills Past Due: 15 days·after billing date 

Billing Frequency: Shall be monthly for service in arrears 

Finance Charges for Late Payment: I% per month will be applied to the unpaid balance of all bills 
still past due 25 days after billing date. 

V 

" 

In most areas, coooection charges do not apply pursuant to contract and only the $70.00 
meter installation fee will be charged to the first person requesting service (generally the 
builder). Where Heater must make a tap to an existing main, the charge will be $800.00, and 
where main extension is required, the charge will be 120% of the actual cost. 

Individual connections outside franchised service areas may be made pursuant to this-tariff 
in the following circumstances, (1) upon request of a "bona fide customer" as that term is 
defined in Commission Rule R7-16(a)(l); (2) the customer shall be located either within 100 
fl. of a Franchised Service Area or located within 100 ft. of an existing Heater main; and (3) 
the request may come from no more than two customers located in the same area (requests 
for more than two connections require an application for a new franchise or a request for 
approval of a conti~ous extension). To connect such a customer, Heater shall file a notice 
with the Commission in Docket No. W-274, Sub 193, at least 30 days before it intends to 
make the tap. This notice shall include ao explanation of the circumstances requiring the tap 
and an 8.S".X 11" map ~hawing the location of the tap in relation to Heater's existing main 
If the Public Staff does not object to the tap within the 30 day period, or upon written notice 
within that period from the Public Staff that it will not object, Heater may proceed with the 
connection. · 

Actual cost for su~h a connection shall include installation of a 6" or smaller main extension 
(if necessary), tap of the main, service line, road bore (1f necessary), meter box, meter, 
backflow preventer (If necessary), and Heater's direct labor costs. Heater shall give a written 
cost quote to the customer(s) applying for connection before actually beginning the 
installation work. 
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APPENDIXA 
PAGE60F6 

The fee will be charged· only where cost of meter installation is not otherwise recovered 
through connection charges. 

Heater is authorized to include on its monthly water bill the charges resulting from sewer 
service provided by the Town of Cary, tbe Town of Fuquay-Varina, Wake County, and 
various Commission appointed emergency operators where specifically approved by the 
Commission.. Heater will bill the Town of Cary or emergency operator $2.00 per month per 
bill for providing this service. 

The Utility, at its expense, may install a meter and charge the metered rate. 

When service is disconnected and reconnected by the same unit owner within a period of less 
than nine months, the entire flat rate and/or base charge rate will be due and payable before 
the seryice will be reconnected. · 

Issued in Accordance with Authority Granted by the North Carolina Utilities Commission in Docket 
No. W-274, Sub 282, on this the 30th day of October 2000. 
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STATE OF NORTH CAROIJNA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. W-274, SUB 282 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application by Heater Utilities, Inc., Post Office Drawer 4889, ) 
Cary, North Carolina 27519, for Authority to Increase Rates ) 
for Water and Sewer Utility Service in All Its Service Areas in ) 
North Carolina ) 

APPENDIXB 
PAGE I OF3 · 

NOTICE TO 
CUSTOMERS OF 
NEW RATES 

BY THE COMMISSION: Notice is given that the North Carolina Utilities Commission has 
granted a rate increase to Heater Utilities, Inc., for water and sewer utility service provided in all its 
service areas in North Carolina. This decision was based upon evidence presented at the public 
hearings held on: 

July 12, 2000, in Hickozy 
July 13, 2000, in Mount Aiiy 
August 7, 2000, in Gastonia 
August 9, 2000, in Concord 
August 14, 2000, in Raleigh 
August 16,'2000, inHenders~nville 
October 18, 2000, in Raleigh 

The new rates are as follows: 

Water Utility Service: 
Metered Rates 
Monthly Base Charge (zero consumption) 

<l" meter 
1" meter 
1½" meter 
2" meter 
3" meter 
4" meter 
6" meter 

Usage Charge per 1,000 gallons 
Usage Charge per 1,000 cubic feet 
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$ 12.11 
30.29 
60.57 
96.91 

181.71 
302.86 
605.71 

$ 3.51 
$ 2.63 
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F]at Water Rates (Monthly): 
Residential 
Commercial at Residential Rate 
Commercial at Business Rate 
Commercial.at Motel Rate 

Residential Sewer Utility Service: 

Monthly Flat Rate 

Fonner Mid South 
Service Areas 

$58.35 

Wmdsor Oaks Metered Sewer Utility Service: 
(No increase ~anted) 

Monthly Base Charge 
(zero usage) 

$28.40 

$ 33.86 
$ 33.86 
$ 50.79 
$152.36 

All Other· 
Service Areas 

$48.81 

APPENDIXB 
PAGE20F3 

Usage Charge $ 7.25/1,000 gallons 
(0-6000 gallons of water usage) 

There will be no sewer charge for monthly water usage over 6,000 gallons. 

Commercial {Non-residential) Sewer Utility Service: 
(Based on water usage) 

Base Monthly Charge for Zero Usage 

<1" meter 
l" meter 
l½" meter 
2" meter 
3" meter 
4" meter 
6'' meter 

Commodity Charge Per 
1,000 Gallons 

Fonner Mid South 
Setvice Areas 
$ 25.74 
$ 64.35 
$ 128.70 
$ 205.92 
$ 386.10 
$ 643.50 
$1,287.00 

$ 5.30 
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All Other 
Service Areas 

$ 21.52 
$ 53.81 
$ 107.62 
$ 172.20 
$ 322.87 
$- 538.12 
$1,076.24 

$ 4.43 
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Flat Rates for~on-residentiaVCommercial (Monthly): 

APPENDIXB 
PAGEJ OFJ 

Former Mid South 
service Areas 

Condominium residents at residential rate 
Commercial at residential rate 
Commercial at commercial rate 

S 58.35 

ISSUED BY ORDER OF THE COMMISSION. 

This the 30th day of October 2000. 

S 58.35 
$175.05 

NORTII CAROLINA UTILITIES COMMISSION 
Gail L. Mouot, Deputy Clerk 

DOCKET NO. W-274, SUB 282 

BEFORE THE NORTII CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application by Heater Utilities, Inc., Post Office Drawer ) 
4889, Cary, North Carolina -27519, for Authority to ) 
Increase Rates for Water and Sewer Utility Service in All Its ) 
Service Areas in North,Carolina ) 

) 

ERRATA ORDER 

BY TIIE CHAIRMAN: On October 30, 2000, the Commission issued an Order Granting 
Partial Rate Increase in the above-captioned docket. It has come to the attention of th~ Commission 
that column totals (NET OPERATING INCOME FOR RETURN) were transposed on page 18 
(Schedule I) of said Order. The tarifl' sheet (Appendix A) did not include flat rates for 
nonresidentiaVcommercial sewer customers on Page 3 of6 and the.Notice to Customers (Appendix 
B) contained a usage charge for 1,000 cubic feet, instead of 100 cubic feet. 

The Chairman finds good cause to order the correction of the errors. 

IT IS, THEREFORE, ORDERED as follows: 

I. That the amended Schedule I (page 18), attached hereto, shall be substituted for 
Schedule I (page 18) contained in the Order of October 30, 2000, in this docket. 
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2. That the amended Appendix A, Page 3 of 6, attached hereto, shall be substituted for 
the Appendix A, Page 3 of 6, attached to the Order issued on October 30, 2000, in this docket. 

3. That the amended Appendix B, Page I of 3, attached hereto, shall be substituted for 
the Appendix A, Page I of 3, attached to the Order issued on October 30, 2000, in this docket. 

4. That, except as amended herein, the Order of October 30, 2000, shall remain in full 
force and effect. 

lbl\G!oo.ol 

ISSUED BY ORDER OF THE CHAIRMAN. 
This the ---1.!L day of November 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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SCHEDULE! 
HEATER UTILITIES, INC. 

DOCKET NO. W-274, SUB 282 
STATEMENT OF OPERATING INCOME AVAILABLE FOR RETURN 

HEATER UTILITIES- WATER OPERATIONS 

For The Twelve Months_ Ended June 30, 2000 

After 
Increase Approved 

~ Present Rates Approved Increase 

QQerating R~enue: 
Service Revenue $10,508,180 $1,745,563 $12,253,743 
Miscellaneous Revenue and 

Late Fees 299,976 33,742 333,718 
Uncollectibles (25 263) (4,196) (29 459) 

Total Operating Revenue $10,782,893 $1,775,109 $12,558,002 

Qperating B&Yenue Deductiorut: 
Operation Maintenance Expense $ 4,829,933 s 0 $ 4,829,933 
General Expenses 1,875,625 0 1,875,625 
Depreciation and Amortiz,ation 1,717,280 0 1,717,280 
Taxes other than Income Taxes 322,179 0 322,179 
Gross receipts tax an~ 
Regulatory Fee 441,021 72,601 513,622 
Income Taxes - Federal 145,990 554,763 700,753 
Income Taxes - State 30,214 111.,m 148 387 

Total Operating Revenue 
Deductions $ 9362942 s 744 837 $10 107 779 

NET. OPERATING INCOME FOR 
RETURN i l ~!2 2~1 ~] QJQ~2 ~ HSO:W 
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APPENDIXA 
PAGE30F6 

SEWER UTILITY SERVICE -Monthly 

Residential Service: 

Wmdsor Oaks Subdivision: (Based on water usage) 
Minimum Base Charge, zero usage $ 28.40 
Usage Charge, per 1,000 gallons $ 7.25 

(No sewer charge for water usage over 6,000 gallons per month) 

A1I Other Residential Service Areas: 

Flat Rate 

Fonner Mid-South 
Service Areas 

$ 58,35 

All Other 
Service Areas 
$ 48.81 

Commercial (Non-residential) Metered Service: (Metered rates, based on water usage) 

Minimum Base Charge, 
based on meter size 

<I" meter 
111 meter 
1 1/211 meter 
2" meter 
311 meter 
411 meter 
611 meter 

Usage charge, per 1,000 gallons 

Commercial (Non-residential) Flat Rate Service: 

Former Mid-South All Other 

$ 

$ 

Service Areas Service Areas 

25.74 
64,35 

128.70 
205.92 
386.10 
643,50 

1,287.00 

5.30 

$ 21.52 
53.81 

107.62 
172.20 
322.87 
538.12 

1,076.24 

$ 4.43 

Former Mid-South 
Service Areas 

Condominium residents at residential rate 
Commercial at residential rate 
Commercial at commercial rate 

$ 58.35 
$ 58.35 
$ 175,05 

Connection Charges: 

650 

None when tap and service line installed by 
developer. 

Actual cost if Heater Utilities, Inc., 
makes tap·or installs service line. 
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STATE OF.NORffl CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. W-274, SUB 282 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application by Heater Utilities, Inc., Post Office Drawer 4889, " ) 
Cary, Nonh Carolina 27519, for Authority to'!ncrease Rates ) 
for Water and Sewer Utility Service in All Its Service Areas in ) 
Nonh Carolina ) 

APPENDIXB 
PAGEIOF3 . 

NOTICE TO 
CUSTOMERS OF 
NEWRATES 

BY THE COMMISSION: Notice is given that the North Carolina Utilities Commission has 
granted a rate increase to Heater Utilities, lnc.,.for water and sewer utility service provided in all its 
service areas in North Carolina This decision was based upon evidence ,presented at the publi6 
hearings held on: 

July 12, 2000, in Hickory 
July 13, 2000, in Mount Airy 
August 7, 2000, in Gastonia 
August 9, 2000, in Concord 
August 14, 2000, in Raleigh 
August 16, 2000, in Hendersonville 
October 18, 2000, in Raleigh 

_ The new rates are as follows: 

Water Utility Service: 
Metered Rates 
Monthly Base Charge (zero consumption) 

<1" meter 
1" meter 
1½" meter 
2" meter 
3" meter 

· 4" meter 
(!," meter 

Usage Charge per 1,000 gallons 
Usage Charge per 100 cubic feet 
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$ 12.11 
30.29 
60.57 
96.91 

181.71 
302.86 
605.71 

$ 3.51 
$ 2.63 
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DOCKET NO. W-176, SUB 30 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application of Scientific Water & Sewerage 
Corporation, 112 Scientific Lane, Jacksonville, 
North Carolina 28540, for Authority to Increase 
Rates for Water and Sewer Utility Service in 
All Its Service Areas in Onslow County, North 
Carolina 

) 
) 
) 
) 
) 
) 

RECOMMENDED 
ORDER APPROVING 
PARTIAL RATE 
INCREASE 

HEARD IN: Council Chambers, City Hall, 211 Johnson Boulevard, Jacksonville, North Carolina, 
on March 14, 2000, at 7:00 p.m. 

BEFORE: 

Commission Hearing Room 2115, Dobbs Building, 430 North Salisbury Street, 
Raleigh, North Carolina, on April 18, 2000, at 9:30 a.m. 

Linda Petrie Haywood, Hearing Examiner 

APPEARANCES: 

FOR THE APPLICANT 

Marcus W. Trathen and Charles ii. Cobl~, Brooks, Pierce, McLendon, Humphrey & 
Leonard, L.L.P, Post Office Box 1800, Raleigh, North Carolina 27602 

FOR THE PUBLIC STAFF 

Robert S. Gillam and Kendrick C. Fentress, Staff Attorneys, Public Stall; North 
Carolina Utilities Commission, 4326 Mail Service Center, Raleigh, North Carolina 
27699-4326 

HAYWOOD,HEARINGEXAM!NER: On August 16, 1999, Scientific Water& Sewerage 
Corporation (Scientific, Applican~ or Compaoy), filed an application for authority to increase its rates 
for water and sewer utility service in all of its service areas in North Carolina. By Order issued on 
$eptember 23, 1999, the Commission declared the application to be a general rate case, suspended 
the applied-for rates, required public notice, and scheduled a hearing for January 6, 2000. 

On November 2, 1999, Scientific provided the required public notice announcing the applied• 
fOr rates and the hearing date ofJanuary 6, 2000, to all its customers, as evidenced by the Certificate 
of Service filed by Scientific on November 9, 1999. 

On November 22, 1999, Scientific filed testimony ofBen Aragona, President of Scientific, 
and L. Guthrie Brown, accountant for Scientific. 
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On December 8, 1999, Scientific -filed a Motion to Postpone Hearing and fo Amend 
-r CQmmission Order in which it requested that the hearing be delayed by approximately two months. 

The Public ·Staff concurred in that request. 

On December 13, 1999, Scientific filed a Motion to Amend Application for Increased Raies. 
In its motion, the Applicant noted that the reconnection charge for sewer service, as applied for, was 
incorrect. Scientific also noted that customers in certain service areas wen;, omitted from the 
requested rates. ·The Public Staffconcurred•in that request. 

On Deoember 17, 1999, the Commission issued an Order Rescheduling Hearing and Requiring 
Customer Notice. The Commission allowed Scientific to amend·its application as requested and 
rescheduled the ~ublichearing for March 14, 2000. On December 20, 1999, the Commission issued 
an Errata O_rder'clarifying the Notice to Customers. 

On December 23, 1999, Scientific provided the required public notice announcing the 
rescheduled hearing date ofMarch 14, 2000, nhd the amended items in Scientific's application to all 
its customers, as evidenced by the ·certificate of Service filed by Scientific on December 28, 1999. 

On February 9, 2000, the Public Staff filed testimony of Harish L. Rangwani, Staff 
Accountant, and 0. Bruce Vaughan, Utilities Engineer. The affidavit of John R. Hinton, Public Staff 
Economist, was also filed. 

On March 1, 2000, Scientific filed rebuttal testimony ofBen Aragona; President of Scientific, 
and George Dennis, a consulting certified public accountant. " 

On March 3, 2000, Scientific filed a Motion to Separately .Schedule Evidentiary Hearing. The 
Public Staff filed its Reply to Motion on-March 10, 2000, in which it did not object to limiting the 
March 14, 2000, hearing to the testimony of public witnesses and to schedule a separate evidentiary 
h~ng for the testimony of expert witnesses. 

On March 13, 2000, the Commission issued an Order scheduling a separate evidentiary 
hearing to be held on April 18, 2000, in the Commission Hearing Room; Dobbs Building, 430 North 
Salisbury Street, Raleigh, North Carolina, and·requiring public notice. 

On March 16, 2000, Scientific provided to all its customers the required public notice 
announcing the separately scheduled evidentiary hearing, to take place on April 18, 2000, as 
evidenced by the Certificate of Service filed by Scientific on March 21, 2000. 

On March 14, 2000, the customer hearing was held at the City Hall in Jacksonville, North 
Carolina. At the customer hearing 14 customers voiced.their concerns.and presented testimony. 

On April 4, 2000, Scientific filed supplemental rebuttal testimony ofBen Aragona, President 
of Scientific. 

The evidentiary hearing was held as scheduled on April 18, 2000, and no public witnesses 
appeared to testify. Scientific', legal counsel provided an opening statement at the hearing 
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summarizing all matters that had been agreed to by Scientific and the Public Staff. Scientific stated 
that the stipulation it had reached with the Public Staff had been drafted and reviewed, but that minor 
modifications were going to be made and thereafter a joint stipulation would be submitted with 
original signatures. The prefiled testimony, including exhibits of the Public Staff and Scientific, were 
accepted into the record as if given orally from the witness stand. 

On April 18, 2000, •scientific and the Public Staff filed the final signed original joint stipulation 
dated April 18, 2000. 

OnMay 18, 2000, Scientific and the Public Staff filed ~ jointly prepared proposed order. 

Based on the information contained in the Commission files, the verified application with 
amendment,.the testimony of the parties, ·the joint stipulation. and the entire record in this proceeding. 
the Commission. now makes the following 

FINDINGS OF FACT 

I. Scientific is a public utility as defined by G.S. 62-3(23) and, as such, is subjeci.to the 
jurisdiction of and regulation by the North Carolina Utilities Commission. Scientific is lawfully before 
the Commission seeking an increase in rates and charges pursuant.to G.S. 62-133. 

2. Scientific's level of wastewater utility service is generally adequate; its level of 
purchased water service is adequate; and its level of produced water service'is marginally to generally 
adequate. 

3. The Public Staff condticted a complete investigation of Scientific's rate base, 
reasonable operating revenue deductions, operating revenues, and utility service. 

4. Scientific's monthly present rates, applied-for rates, and rates stipulated to by 
Scientific and the Public Staff are as follows: 

Flat Rate· Lauradale Water System 

One-bedroom Apartments, Lee Garden 
Two-bedroom Apartments, Lauradale 

Metered Rate": Lauradale Wafer System 

(Water produced from Scientific', wells) 

Base charge per month, zero usage 
Usage charge per 1,000 gallons 
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·Present 
~ 
$ 6,60 
$7.72 

$ 2.96 
$ 1.00' 

· Applied-For 
~ 
$13.00 
$15.00 

$ 5.00 
$ 3.00 

Stipulated 
Rates 

$ 9.60 
$11.20 

$4.55 · 
$1.45 
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Metered Rate: Cedar Creek, Raintree Deerfield 
and Summersill 

(Water purchased from Onslow County) 

Base charge per niqnth, zero usage 
Usage charge per 1,000 gallons 

Flat Rate: Residential 

(Sewer-only customers) 
(Water and Sewer customers) 

Flat Rate· Commercial 

(Sewer•only cu~omers with private wells) 

Metered: Coinmei"cial 

$ 8.46 
$2.65 

$19.33 
$19.3:i 

$19.33 

(Sewer-only customers with water provided by Oslow County 

Flat Rate $19.33 
Base charge per month, zero usage NIA 
Usage charge per 1,000 gallons NIA 

(Water and sewer customers with water provided by Scientific) 

Flat Rate $19,33 
Base charge per month, zero usage NIA 
Base charge per month, includes first 
12,000 gallons · NIA 

Usage charge per 1,000 gallons 
Usage charge for all usage over 12,000 

NIA 

gallons NIA 

$ 9.35 
$ 3.65 

$36.00 
$34.00 

-NIA 

NIA 
$25.00 
$ 6.25 

NIA 
NIA 

$34,00 
·NIA 

$ 6,25 

$8.40 
$2.81 

$20.50 
$20.50 

$20.50 

$20:50 
$10.00 
$ 2.00 

$20.50 
$10.00 

NIA 
$2.00 

NIA 

S. The test period estab~hed for use in this general rate case proceeding is the 12-month 
period which ended December 31, 1998. 

6. Scientific should have the opportunity to generate operating revenues under the rates 
agreed to by Sci~ntific and the Public Staff as follows: 

Purchased Water 
$272,011 

-Produced Water 
$88,641 

Sewer 
$387,144 

7. The rates contained in Appendix A, attached hereto, will allow Scientific to generate 
the openiting r~enues described above. 
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8. The rates agreed to by the Public Staff and Scientific are reasonable and should be 
approved. 

9. Scientific and the Public Staff have agreed to certain quality-of-service 
recommendations contained in Appendix B, attached hereto, which the Commission deems reasonable 
and hereby approves. 

, 10. Pursuant to the joint stipulation, Scientific agreed to acquire full fee-simple title to the 
3.4.acre sewer lot off Aragona Blvd .• which it had previously leased from Aragona Enterprises, for 
$20,000. Scientific has done so. 

11. Pursuant to the joint stipulation, the parties have agreed to waive the right to file 
exceptions to the Recommended Order of the Hearing Examiner and have further agreed that any rate 
increase approved by the Hearing Examiner may take effect immediately. 

12. Approval of the joint stipulation shall have no precedential value in future proceedings 
for Scientific or any other public utility regulated by the North Carolina Utilities Commission, except 
with respect to the inclusion of the sewer lot (ie., the 3.4-acre lot referred to in Fmding ofFact No. 
10 above) in Scientific's _rate base at an original cost of$20,000. 

EVIDENCE AND CONCLUSIONS 

The Company and the Public Staff have entered into a Joint Stipulation which resolves all 
contested issues in this proceeding. 

With respect to its wastewater collection and treatment operations, the Company has had 
problems in the past satisfying the Division of Water Quality (DWQ) of the North Carolina 
Department ofEnvirooment and Natural Resources (NCDENR). Recent managerial and operational 
improvements in this area have allowed DWQ to upgrade the Company's ratings on periodic NPDES 
Compliance Inspection Reports (for Areas Evaluated During Inspection) to mostly "Satisfactory." 
As reflected in Appendix B, the Company has agreed to make or investigate the feasibility of certain 
managerial and operational upgrades which are intended to further improve wastewater treatment 
compliance status and safety. 

At the customer hearing in Jacksonville on March 14, 2000, fourteen of the approximately 
1,500 customers testified. E1even of these customers reside in the Lau rad ale area, which includes 
approximately 500 customer~ and receive water produced from Scientific's two wells. With possibly 
one exception, all Lauradale customers complained of quality problems, such as sediment, hard·water, 
high chlorine level~ bad taste, and the amell of rotten eggs. Some of these customera stated that any 
rate increase was made more unbearable by the knowledge that they were, in effect, not getting the 
quality product they felt that they deserved. The problems which customera complained of are 
apparently the result of one or more of the following: (a) the quality of the water produced by the 
Company's two wells; (b) the operation of the wells; (c) the operation of the distnbution system 
connected to the two wells; (d) the Company's response to customer complaints; and, (e) the 
Company's response to directives from the NCDENR, Division of Environmental Health. Ben 
Aragona, President of Scientific, filed supplemental rebuttal testimony with the Commission in which 
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he responded to these complaints. He explained that an unforeseen event contributed to the problems 
with produced water quality at one well and that major repairs were made at this well and 
ilµprovements were made to the produced water system generally'in an effort to improve produced 
water quality. 

A, AppendixB indicates, the Company has agreed to make certain additional managerial and 
operational improvements which are intended to improve water quality. anct qustomer service. 

Based upon the entire record of this proceeding, the Hearing Examiner is of the opinion that 
the rates agreed to by Scientific and the Public Staff are reasonable and should be approved. 

Therefore, the Hearing Examiner finds and concludes that the joint stipulation in this docket 
entered into by Scientific and the Public Staff filed on April 18, 2000; should be adopted, provided 
that such approval shall have no-precedential value in future proceedings for Scientific or any other 
public utility regulated by the North Carolina Utilities Commission, except with respect to the. 
inclusion of the "sewer lot'' in Scientific's rate base at an original cost of$20,000. 

IT IS, THEREFORE, ORDERED as follows: 

I. That the Schedule ofRates, attached hereto as Appendix A, is hereby approved and 
deemed to be filed with the Commission pursuant to G.S. 62-138 .. Said Schedule of Rates is hereby 
authorized to become effective for services rendered on and after the date of this Order. 

2. That a copy of the Notice .to Customers, attached hereto as Appendix C, shall be 
mailed or hand delivered by Scientific to all the affected customers in conjunction with the next 
regularly scheduled billing process. 

3. That Scientific shall file the attached Certificate of Service, properly signed and 
notarized, within ten days of completing the requirement of Ordering Paragraph No. 2. 

4. That Scientific shall undertake the stepsrelating to quality of service as provided in 
Appendix B, attached hereto. 

5. That Scientific shall complete the items set forth in paragraph 9 of Appendix B and 
file a report with the Commission on or before October 18, 2000 .. 

6. That the joint stipulation, which has been approved by the Commission, shall have no 
precedential value in future Procee4ings for Scientific or any other·public utility regulated by the 
North Carolina Utilities Commission; except with respect to the inclusicin of the sewer lot in 
Scientific's rate base at an original cost of$20,000. 

ISSUED BY ORDER OF THE COMMISSION. 
This the 12th day of June 2000. 

NORIB CAROLINA UTILITIES COMMISSION 
Gall L. Mouo~-Deputy Clerk 
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SCHEDULE OF RATES 
for 

SCIENTIFIC WATER AND SEWERAGE CORPORATION 

for providing water and sewer utility service jn 

ALL ITS SERVICE AREAS 

Onslow County, North Carolina 

WATER UTILITY SERVICE: 

Flat Rate Water· Lauradale Water System 
(Water prOduced from Scientific's wells) 

One-bedroom Apartments, Lee Garden 
Two-bedroom Apartments, Lauradale 

Metered Water: Lauradale Water System 
(Water produced from Scientific's wells) 

Base charge per month, zero usage 
Usage charge, per 1,000 gallons 

Metered Water- Cedar Creek, Raintree, 
Deerfield, and Summersill Systems 
(Water purchased from Onslow County 

for resale by Scientific) 
Base charge per month, zero usage 
Usage charge, per 1,000 gallons 

SEWER UTILITY SERVICE: 

Flat Rate Residential Sewer 
(Sewer-only customers) 

Tanglewood/Canterbury and Maynard Manor 

Flat Rate Residential Sewer 
(Water & Sewer customers) 

Lauradale, Cedar Creek, Raintree 
Deerfield, and Summersill 

Flat Rate Commercial Sewer 
(Sewer-only customers with private well) 

6S8 

$ 9.60 
$11.20 

$4.SS 
$1.4S 

$8.40 
$ 2.81 

$20.S0 

$20.50 

$20.S0 

APPENDIXA 
Page I of3 
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SEWER UTILITY SERVICE (continued): 

Metered Rate COmmercial Sewer 
(Sewer-only customers with metered water 

provided directly by Onslow County; · · 
i.e., Sum'mersill Elementary School) 

Base charge per month, zero usage 
Usage charge, per 1,000 gallons 

Metered Rate Commercial Sewer 
(Water and Sewer customers with metered water 

provided by Scientific, i.e., Lauradale and Cedar Creek) 

Base charge per. month. zero usage 
Usage charge, per 1,000 gallons 

Connection Charge: 
(Residential) 

Cedar Creek 
Raintree 
Summersill 

, All Other Service Areas 

$150 
$300 
$300 

$250 

.$10.00 
$ 2.00 

$10:00 
$ 2.00 

· $150 
$250 

APPENDIXA 
Page2 of3 

$965.43 for total of 100 
connections after which the 
fee shall be $450 
$450 

Connection Charge; 
(Commercial) $3.00 per gallon per day of design flow as determined by the Department of 

Environment and Natural Resources' design flow criteria 

Reconnection Charge: (during normal working hours) 

If water service cut off by utility for good cause: 
If water service discontinued at customer's request: 

$15.00 
$15.00 

R,eeofinection-Charge: (after normal working hours, and on Saiurday, Sunday and holidays) 

If water service cut off by uµlity for good cause: 
If water service discontinued at customer's request: 
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Reconnection Charge· (Sewer-only utility service) 

APPENDIXA 
Page 3 of3 

If sewer service is disconnected by the utility for good cause: Actual cost 

(The customer must pay all delinqUent bills to avoid disconnection, or to initiate a 
reconnection. Prior to physically disconnecting sewer service. a written statement of 
the estimated "Actual cost" of disconnection, plus reconnection, of the sewer 
collectiOn _lines will be delivered or mailed to the customer with the Cut-off Notice) 

Deposits: 

For a customer with no previous usage history: $50.00 

For a customer with previous usage and payment 
history, either requesting reconnection or a new 
connection after some absence as a customer: 

2/12 of total estimated 
utility charge for ensuing 
12 months, based on 
previous history 

Bills Due: 

Bills Past Dye· 

Billing Frequency: 

Finance Charges for Late Payment: 

On billing date 

IS days after billing date 

Shall be monthly for service in arrears 

I% per month will be applied to the unpaid . 
balance of all bills still past due 25 days after 
billing date 

Issued in Accordance with Authority Granted by the North Carolina Utilities Commission 
in Docket No. W-176, Sub 30, on this the 12th day of June , 2000. 
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APPENDIXB 
Page I of2 

STEPS TO BE TAKEN TO IMPROVE QUALITY OF SERVICE 

1. When customers complain about service problems, service personnel or management 
shall check the problem at the home ofthe·complaining customer, rather than at-the home ofa 
Company employee. · · 

2. The Company shall maintain·a customer complaint log. 

3. Company personnel shall read and follow. all instructions in ·commission orders and 
applicable laws and regulations in order to eliminate any further late mailing.ofNotices to Customers 
or similar problems. 

4. The Company shall maintain· easily retrievable records for each year of service, with 
separate files for expenses related to purchased water and expenses related to produced water. 

5. ·The Company shall keep records ofutility•related expenses in such a manner that it 
can distinguish these expenses from those of affiliated nonregulated companies. 

6. The Company shall make a concerted effort to respond' to complaints of excessive 
chlorine in the watei: and shall check-Chlorine levels in its Lauradale system in two or more·I_ocations 
in distribution each week, rotating to different locations each weeks, until it is fully established that 
the problems with the chlorination system have been alieviated. 

7. The Company shall initiate a routine and vigorous .flushing program. informing 
customers of the expected dates and times of flushing, and installing blow-off valves in the event that 
thorough flushing cannot be accomplished using the available hydrants. 

8. The Company shall inform the fire department that its Lauradale water system is not 
designed to support fire protection and that the department should not use distribution lioes to fill its 
tanks. 

9. The Company shall complete the following items and file a report on them with the 
Commission on or before October 18, 2000: · · 

a. Provide adequate _and approved air-water volume controls and tank 
·pressurization at each well site. 

b. Provide adequate.and approved emergency power at each well site. 

c. . Complete the sandblastiog and painting of the hydropneumatic tank 
at well number 1. 
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APPENDIXB 
Page2 of2 

d. Install telemetry of another type of automatic ,controls at well sites I 
and 2, so that either well can be run as the "primary'' with the other 
well to come on B.utomatically if pressure drops below accepted limits 

. in the system. 

e. As soon as possible, repair the leak at the service outlet on the tank 
at well site 2. 

10. The Company agTees to meet with the Public Staff in April 2001 to discuss water 
quality issues relating to its produced water system. · 

11. The Company shall report to the Commission on its compliance with the regulations 
of the Division ofEnvironmental Health and Division of Water Quality (DWQ) on a semiannual basis 
for-a period of two years. 

12. The Company shall investigate the financial feasibility of installing a fence around the 
surge tanks, drying beds,.and other portions of its wastewater treatment plant (WWfP) facilities that 
are not currently fenced, in order to keep people, especially children, from having access to the plant. 

13. The Company shall establish a unifurm sludge removal program based on maintaining 
a level of sludge in the plant and ponds that is acceptable to DWQ, avoiding excessive accumulated 
solids. The Colllpany shall purchase, if necessary, and use a sludge judge to check the sludge levels. 
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STA TE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. W-176, SUB 30 

BEFORE nm NORTH CAROLINA UTILITIES COMMlSSION 

In the Matter of 
Application of Scientific Water & Sewerage 
Corporation, 112 Scientific Lane, Jacksonville, 
North Carolina 28540, for Authority to Increase 
Rates for Water and Sewer Utility Service in 
All Its Service Areas in Onslow County, 
North Carolina 

APPENDIXC 
Page 1 of3 

NOTICE TO 
CUSTOMERS 
OFNEWRATES 

BY nm COMMlSSION: Notice is given that the North Carolina Utilities Commission has 
granted a rate increase to Scientific Water & Sewerage Corporation for water and sewer utility 
service provided in all its service areas in North Carolina. This decision was based upon evidence 
presented at the public hearings held on March 14, 2000, in Jacksonville, North Carolina and on April 
18, 2000, in Raleigh, North Carolina. The new rates are as follows: 

WATER UTILITY SERVICE: 

Flat Rate Water: Lauradale Water System 
(Water produced from Scientific's wells) 

One-bedroom Apartments, Lee Garden 
Two-bedroom Apartments, Lauradale 

Metered Water: Lauradale Water System 
(Water produced from Scientific's wells) 

Base charge per month, zero usage 
Usage charge, per 1,000 gallons 

Metered Water: Cedar Creek Raintree, 
Deerfield and Summersill Systems 
(Water purchased from Onslow County 

for resale by Scientific) 

Base charge per month, zero usage 
Usage charge, per 1,000 gallons 
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$ 9.60 
$11.20 

$ 4.55 
$ 1.45 

$ 8.40 
$ 2.81 
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SEWER UTILITY SERVICE: 

Flat Rate Residential Sewer · 
(Sewer-only customers) 

Tanglewood/Canterbury and Maynard Manor 

Flat Rate Residential Sewer 
(Water & Sewer customers) 

Lauradale, Cedar Creek, Raintree, 
Deerfield, and Summersill 

Flat Rate Commercial Sewer 
(Sewer•only customers with private well) 

Metered Rate Commercial-Sewer 
(Sewer-only cµstomers with metered water 

provided directly by Onslow County; 
i.e., SummerSlll Elementary School) 

Base charge per month, zero usage 
Usage charge, per 1,000 gallons 

Metered Rate Commercial Sewer 
(Water and Sewer customers with metered water 

provided by Scientific, i.e., Lauradale and Cedar Creek) 

Base charge per month, zero usage 
Usage charge, per 1,000 gallons 
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$20.50 

$20.50 

$20.50 

$10.00 
$ 2.00 

$10,00 
$ 2.00 

APPENDIXC 
Page2of3 
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APPENDJXC 
Pagel of3 

The Co~ssion directed Scientific to take thirteen specified steps 'for the purpose of 
improving the quality of its service. Among these steps are the following: (!) When customers 
complain about service problems, service personnel or management shall check the problem at the 
home of the complaining customer, rather than at the home of a Company employee. (2) The 
Company shall make a concerted effort to respond to complaints of excessive chlorine in the water 
and shall check chlorine levels in its Lauradale system in two or more locations in distribution each 
week, rotaling to different locations each week, until it is fully established that the problems with the 
chlorination system have been alleviated. '(3) The Company shall initiate a routine and vigorous 
flushing program, informing customers of the expected dates and times offlushing, and installing 
blow-off valves in the event that thorough flushing cannot be accomplished using the available 
hydrants. 

ISSUED BY ORDER OF THE'COMMISSION. 
This the 12th day of June 2000. 

NORTII CAROLINA UTILITIES COMMISSION 
Gail L. Mount, Deputy Clerk 

DOCKET NO. W-176, SUB 30 

BEFORE THE NORTII CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application of Scientific Water and Sewerage 
Corporation, 112 Scientific Lane, Jacksonville, 
North Carolina 28540, for Authority to Increase 
Rates for Water and Sewer Utility-Service ih 
All Its Service Areas in Onslow County, North 
Carolina 

) 
) 
) 
) 
) 
) 

ORDER ALLOWING 
RECOMMENDED 
ORDER TO BECOME 
EFFECTIVE AND 
FINAL 

BY TIIE COMMISSION: On June 12, 2000, Hearing Examiner Linda Petrie Haywood 
issued in the above-captioned docket a Recommended Order Approving Partial Rate Increase. 
Scientific Water and Sewerage Corporation and the Public Staff have jointly requested that the 
Commission· adopt the Recommended Order as a Final Order. 

Based upon the foregoing, the Commission is of the opinion that the request should be 
granted and, therefore, adopts the Recommended Order as the Fuud Order of the Commission. 
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IT IS, THEREFORE, ORDERED that the Recommended Order entered in this docket on 
June 12, 2000, is hereby adopted as the Final Order of the Commission. 

"""""'' 

ISSUED BY ORDER OF TIIB COMMISSION. 
This theJl!l!... day of June , 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Gail L. Mount, Deputy Clerk 
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DOCKET NO. W-1004, SUB 7 

BEFORE THE NORTII CAROLINA UTILITIES COMMISSION 

In the Matter of 
Whitewood Properties, Inc., d!b/a 
Neuse Crossing Utilities Company -
Discontinuance ofWater and Sewer 
Utility Service 

) 
) 
) 
) 
) 

ORDER APPROVING AGREEMENT 
AND STIPULATION, AUTIIORIZING 
CONVEYANCE OF FACILITIES, 
AMENDING FRANCIIlSE, REDUCING 
BOND, AND REQUIRING NOTICE 

BY TilE COMMISSION: Pursuant to a franchise granted by this Commission, Whitewood 
Properties, d!b/a Neuse Crossing Utilities Company (Whitewood or NCU), provides water aod sewer 
utility service to approximately 560 custom~ in Neuse Crossing Subdivision (Neuse Crossing) and 
bulk wastewater treatment service to the Wake High Meadows Property Owners Association 
(WHM), which represents approximately 135 residents. The water utility system operated by NCU 
is no longer .capable of rendering adequate.water utility service. Installation of filtering equipme!J.t 
to treat the water for iron. manganese, hardness, and the drilling of new wells are needed to remedy 
this situation. These improvements would require substantial investment"in plant and an increase in 
rates without the assurance of long.term improvements in utility service. 

On November 21, 2000, the Public Sll\ff filed a Water and Sewer Agreement and Stipulation, 
seeking Commission approval for NCU to discontinue service, and transfer the water and sewer utility 
system serving Neuse Crossing in Wake County to the City of Raleigh (City). 

The resid~nts of Neuse Crossing are overwhelmingly in favor of receiving municipal water 
service from the City, and over 90% of them have signed a peJition to that effect. NCU, Neuse 
Crossing Subdivision Homeowners Association, and the City have entered into a Water and Sewer 
Agreement whereby the City will build a line to connect the City water system to Neuse Crossing and 
will provide water and' sewer utility service on certain conditions, Those conditions include the 
conveyance of all Neuse Crossing water distribution lines and all of the Neuse. Cr0ssing sewer 
collection system, except the wastewater treatment plant structures and equipment. Wells, well lots, 
storage tanks, and water treatment equipment will not be conveyed to the City. Upon conveyance 
to the City, NCU's water and sewer customers will become customers·ofthe City. Until a sewer line 
is extended to Neuse Crossing, the City has contracted with NCU to operate the existing sewer utility 
fucilities. NCU will continue to provide bulk wastewater treatment to the WHM, which represents 
approximately 135 residents. WHM: receives its water service from Heater Utilities, Inc., and its 
water utility service is not affected by this action. 

· The City is expected to connect its sewer system to Neuse Crossing on or after December 5, 
2005, and to tenninate Whitewood's obligation to maintain the wastewater collection system, pump 
station, and wastewater treatment plaht. Upon connection of the City sewer, system to the Neuse 
Crossing sewer system, the force main from WHM must be immediately disconnected from the City 
sewer system arid extended or connected directly to the wastewater treatment plant if Whitewood is 
still obligated to provide sewer utility service to WHM. 
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The rates currently charged to NCU customers and the City's rates are as follows: 

Water Utility Service: 

Base Charge, zero usage 
Usage Charge, per 1,000 gals. 

Sewer Utility Service: 

Flat Rate per month: 

Average Combined Monthly Bill 
for 6 000 gallons; 

NCU 
$ 9.50 
$ 2.88 

$35.97 

$62.75 

City ofRaleigh 
$ 3.51 
$ 3.05 

$44.00 

$65.35 

Sewer rates for residents of Neuse Crossing will be fixed at $44 per customer for the first year 
through December 2001. They may be adjusted in year two based on the City's expenses in 
operating the system in year one, with subsequent adjustments bas~d on the Consumer Price Index 
plus major repairs above general operating and maintenance expenses, and any State mandated 
upgrades. · 

·The combined cost of connecting to the City water and system is $658 per connection. A 
$300 nutrient reduction fee will be required when the sewer system is connected to the City and the 
wastewater treatment plant is removed from service to Neuse Crossing. 

On November 21, 2000, the Public Staff filed a copy of the Water and Sewer Agreement with 
the CommissioIL The Public Staff also filed a Stipulation between it and Whitewood: The Stipulation 
provides several alternatives for continued sewer utility service to WHM after Neuse Crossing is 
connected to tlie City's sewer collection system. These include Whitewood's selling or leasing the 
wastewater treatment plant to WHM, and continuing to operate the plant for WHM, and terminating 
operation of the plallt ifWHM: has obtained an alternative source of wastewater treatment. If none 
of these alternatives occurs, Whitewood will consent to the appointment of an emergency operator 
as long as the wastewater treatment plant is required to serve WHM. 

The parties to the Stipulation requested that the sewer utility rates charged to WHM be 
detenninecl in the same manner as the rate for sewer service in Neuse Crossing pursuant to the Water 
and Sewer Agreement, subject to Commission approval. The current' rate. charged to WHM is $35.97' 
and will remain at this level through December, 2001. 

The parties further requested that NCU's $200,000 bond posted with the Commission be 
reduced to $30,000. NCU previously filed a bond secured with a $200,000 letter of credit. Since 
a letter of credit can not be severed into a $30,000 part for retaining and a $170,000 part for. 
refunding, the $200,000 letter of credit must be replaced with a $30,000 letter of credit. 

This matter was brought before the Commission at its Regular Staff Conference on November 
27, 2000. The Public Staff stated that it has met with members of the board of the WHM, has 
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provided them with copies of the Water aod Sewer Agreement aod the Stipulation, and believes the 
provisions affecting WHM are acceptable to the POA 

The Public Staff recommended that the Commission issue an Order approving the Water and 
Sewer Agreement and the Stipulatioii; authorizing NCU to convey its water distribution lines and 
wastewater collection lines to the City; authorizing NCU to discontinue water and sewer utility 
service in Neuse Crossing Subdivision upon connection to the·City; amending NCUs franc,Use t0 
include only bulk wastewater treatment for WHM; reducing the bond; and requiring customer notice. 

-Based upon the foregoing and the entire record in this matter, the Commission finds and 
concludes that the Water and Sewer Agrecinent and the Stipulation are in the public interest and 
should be approved aod the Public Stall's recommendations should be adopted. 

IT IS, TI!EREFORE, ORDERED as follows: 

I. That the Water and Sewer Agreement by and among the City of Raleigh, Whitewood 
Properj:ieS, Inc., d/b/a Neuse Cros$}g Utilities Company, and the Neuse Crossing Subdivision 
Homeowners Association, Inc., is hereby.itpproved. 

2. That the Stipulation entered into by the Public Staff aod Whitewood is hereby 
approved . 

. 3. That NCU is authorized to convey all ofits water distnbution lines and wastewater 
collection lines to the City. 

4. That NCU is authorized to discontinue water and sewer utility service in Neuse 
Crossing, upon connection of the water and sewer utility systems to.the City's utility system. 

5. That NCUs franchise is hereby amended to include only bulk wastewater treatment 
to the WHM. An amended Certificate of Public Convenience and Necessity is attached as Appendix 
B. 

6. That NCU's bond requirement is hereby reduced from $200,000 to $30,000. Upon 
Commission approval of a replacement bond, surety and commitment letter, a further Order shall be 
issued releasing the $200,000 bond aod surety. 

7. That NCU shall complete one of the attached bonds (Appendices A-I, A-2, or A-3) 
and return said bond to the Commission. If the bond selected is Appeodix A-1, the Applicaot shall 
deposit the appropriate surety in the amount of $30,000 with Branch Banking & Trust Company, 
Attention: Julia Percivall, Trust Administrator, 3605 Gleowood Avenue, Ralei~ North Carolina 
27612 .• If the bond selected is Appendix A-2 or Appendix A-3, the Applicaot shall file the 
appropriate surety and commitment letter (see Filing Requirements for Bondiog, Appendix A-4) with 
the Commission. 
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8. That the rates for bulk wastewater treatment for WHM shall remain the same as those 
cunent1y approved for WHM until further Order of the Commission. The approved rates are shown 
on the Schedule of Rates, attached as Appendix C. 

9. That NCU shall provide written notification of the transfer to the Commission within 
ten days after the transfer has been completed: 

10.. That a copy of the Notice to Customers, attached as Appendix D, shall mailed with 
sufficient postage or hand delivered by NCU to all customers in Neuse Crossing and to WHM, no 
later than 15 days after the date of this OI'der; and that NCU shall submit to the Commission the 
attached Certificate of Service properly signed and notarized no later than 20 days after the date of 
this Order. 

ISSUED BY ORDER OF THE COMMISSION. 
This the __ill_ day of December , 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 

· NCUC DOCKET NO. W-1004, SUB 7 APPENDIX A-I 

_________________ of __________ ~ 

(Name ofUtility) (City) 
-----,.,..---,--------~ as Principal, is bound_to the State ofNorth 

(State) 
Carolina in the sum of ---"-------~~~----~--
-~---,,.,...,---~-~~--,-~~~~~Dollars($,_~~-~_, 
and for which payment to be made, the Principal by this bond binds himself; his, and its successors 
and assigns. · 

TIIB CONDmON OF TIIlS BOND IS: 

WHEREAS, the Principal is or intends to become a public utility subject to the laws of the State of 
North Carolina and the rules and regulations of the North Carolina Utilities Commission, relating to 
the operation of a water or sewer utility 

(describe utility) 

WHEREAS, North Carolina General Statutes § 62-110.3 requires the holder of a franchise for water 
or sewer service to furnish a bond with sufficient m.u:ety, as approved by the Commission, conditioned 
as prescribed in G.S. § 62-110.3, and Commission Rules R7-37 and/or RI0-24, and, 
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WHEREAS, the Principal has delivered to the Commission ~· _______ _ 

(description of security) 
with an endorsement as required by the Commission, and, 

WHEREAS, the appointment ofan ernergency,operator. either by the Superior Court in accordance 
with G.S. §62-l lS(b) or by the Commission with the consent of the owner, sball operate to forfeit 
this bond, and 

WHEREAS, this bond sball become effective on the date executed by the Principal, and sba1l contioue 
from year to year unless the obligations of the Principal under this bood are expressly released by the 
Commission iii writing. 

NOW 'IHEREFORE, the Principal consents to the conditions of this Bond and agrees to be bound 
by them. 

Tbisthe~ ____ day of _________ 20 __ . 

. (Name) 

NCUC DOCKET NO. W-1004, SUB 7 APPENDIX A-2 

_______________ of __________ ~ 

(Name ofUtility) (City) 
------;c,-----,--------~ as Principal, is bound to the State of North·· 

(State) 
Carolina in the sum of .------,---,.-,----,.,-,-----,---,--,--~---, 
~~-~--Dollara (S ____ _J and for which payment to be made, the Principal 
by this bond binds ----~ and successors and assigns. 

(himself)(itself) (bis)(its) 

TIIE CONDIDON OF TIIlS BOND IS: 

WHEREAS, the Principal is or intends to become a public utility subject to the laws of the State of 
North Carolina and the rules and regulations of the North Carolina Utilities Commissioo, relating to 
the operation of a water and/or sewer utility 

(describe utility) 

-----------~-------------and, 
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WHEREAS, North Carolina General Statutes § 62-110.3 requires the holder of a fraochise for water 
and/or sewer service to furnish a bond with sufficient surety, as approved by the Commission, 
conditioned as prescribed in G.S. § 62-110.3, and Commission Rules R7-37 and/or Rl0-24, and 

WHEREAS, the Principal has delivered to the Commission an Irrevocable Letter of Credit from 

(Name ofBank) 
with an endorsement as required by the Commission, and, 

WHEREAS, the appointment ofan emergericy operator, either by the Superior Court in accordance 
with G.S. 62-118(b) or by the Commission with the consent of the owner, shall operate to forfeit this 
bond, and 

WHEREAS, if for any reason, the hrevocable Letter of Credit is not to be renewed upon its 
expiration, the Bank shall, at least 60 days prior to the expiration date of the Irrevocsble Letter of 
Credit, provide written notification by means of certified mail, return receipt requested, to the Chief 
Clerk of the North Carolina Utilities Commission, 4325 Mail Service Center, Raleigh, North Carolina 
27699-4325, that the Irrevocable Letter of Credit will not be renewed beyond the then corrent 
maturity date for'an additional period, and 

WHEREAS, failure to renew the Irrevocable Letter of Credit shall, without the necessity of the 
Commission being required to hold a hearing or appoint an emergency operator, allow the 
Commission to convert the Irrevocable Letter of Credit to cash and deposit said cash proceeds with 
the administrator of the Commission's bonding program, and 

WHEREAS, said cash proceeds from the converted Irrevocable Letter of Credit shall be used to post 
a cash bond on behalf of the Principal pursuant to North Carolina Utilities Commission Rules 
R7-37(e) and/orRI0-24(e), and 

WHEREAS, this bond shall become effective on the date executed by the Principal, and shall continue 
from year to year unless the obligations of the Principal under this bond are expressly released by the 
Commission in writing. 

NOW THEREFORE, the Principal consents to the conditions of this Bond and agrees to be bound 
by them. 

Thisthe _____ dayof _________ 20 __ . 

(Principal) 

BY: ___________ _ 
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NCUCDOCKETNO. W-1004, SUB 7 

of 

APPENDIX A-3 

(Name ofUtility) (City) (State) 
as Principal, and--------~ a corporation created and existing under 

(Name of Surety) 
the laws of ______ ~~--~ as Surety (hereinafter called "Surety"), are 

(State) 
bound to the State of North Carolina in the sum of • Dollars ($·-~--c' and 
for which payment to be made, the Principal and Surety by this bond bind themselves and their 
successors ~d assigns. 

THE CONDmON OF TIIlS BOND IS: 

WHEREAS, the Principal is or intends to become a public utility subject to the laws of the State of 
North Carolina and the rules and regulations ofthe North Carolina Utilities Com.mission, relating to 
the operation of a water and/or sewer utility 

(Describe utility) 
_________________________ an~ 

WHEREAS, North Carolina General Statutes§ 62-110.3 requires the holder ofa franchise for water 
and/or sewer service to furnish a bond with sufficient surety, as approved by the Commission, 
conditioned as prescribed _in § 62-1 W.3, and Commission Rules R7-37 and/or R!0-24, and 

WHEREAS, the Principal and Surety have delivered to the Commission a Surety Bond with an 
endorsement as required by the Commission, and 

WHEREAS, the appointment ofan emergency operator, either by the Superior Court in accordance 
with G.S. § 62-l lS(b) or by the Commission with the consent of the owner, shall operate to forfeit 
this bon~ and 

WHEREAS, if for any reason, the Surety Bo.nd is not to be renewed upon its expiration, the Surety 
shall, at least 60 days prior to the expiration date of the Surety Bond, provide written notification by 
means of certified mail, return receipt requested, to the Chief Clerk of the North Carolina Utilities 
Commission, 4325 Mail Service Center, Raleigh, North Carolina 27699-4325, that the Surety Bond 
will not be renewed beyond the then current maturity date for an additional period, and 

WHEREAS, failure to renew the Surety Bond shall, without the necessity of the Commission being 
required to _hold a hearing or appoint an emergency operator, allow the Commission to corivert the 
Surety Bond to cash and deposit said cash proceeds with the administrator of the Commission's 
bonding program, and 
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WHEREAS, said cash proceeds from the converted Surety Bond shall be used to post a cash bond 
on behalf of the Principal pursuant to North Carolina Utilities Commission Rules R7-37(e) and/or 
RI0-24(e), and 

WHEREAS, this bond shall become effective on the date executed by the Principal, for an initial 
____ year term, and shall be automatically renewed for additional ___ _ 
(No. ofYears) (No. ofYears) 
year terms, unless the obligations of the principal under this bond are expressly released by the 
Commission in writing. 

NOW, THEREFORE, the Principal and Surety consent to the conditions of this bond and agree to 
be bound by them. 

This the ______ day of ___________ 20_._. 

(Principal) 

BY: ___________ _ 

(Corporate Surety) 

BY: ___________ _ 

APPENDIX A-4 

Filing Requirements for Bonding 

Type ofBond 

Cash/ Certificate of Irrevocable Letter of Commercial Surety 
Deposit Bond Credit Bond Bond 

Bond A-I X J/ 

Bond A-2 xv 
BondA-3 X ll 

Cash/CD xv 
Letter of Credit Xy 

Surety Bond xg 

Commitment Letter x• x• 
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(To be filed with the Chief Clerk. where applicable) 

Copy of the Original Bond - Preferably on the forms prescribed in· the Commission Order 
dated July 19, 1994, in Docket No. W-100, Sub 5 (Bond fonns are usually attached to Order 
Requiring Bond for each specific franchise). 

Notification from Branch Banking & Trust·Company (BB&T is the·Commission's custodian· 
for bond sureties) that cash or CD surety has been received _for a given bond. 

Copy of Original Non-Perpetual Irrevcicahle Letter of Credit [Letter of Credit must comply 
with Rule R7-37 New Section (e)(4) as adopted by the Commission in its Order dated July 
19, 1994, In Docket No. W-100, Sub 5.] 

Copy'ofOriginal Non-Pel]letual Commercial Surety Bond [See No. 3 above] 

Copy of Commitment Letter 

(a) This letter need only contain a statement indicating whether the utility is required to 
pledge utility company assets (~ollateral and type) to secure the bond or irrevocable 
letter of credit; and · 

(b) The premium paid by the utility (if any) to the bank and/or lending institution for their 
accommodation of the borrower. 
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STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. W-1004, SUB 7 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

WHITEWOOD PROPERTIES INC., 

d/b/a NEUSE CROSSING UTILITIES COMP ANY 

is granted this 

APPENDIXB 

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 

to provide bulk wastewater treatment service 

WAKE IIlGH MEADOWS PROPERTY OWNERS ASSOCIATION 

Wake County, North Carolina 

subject to any orders, rules, regulations, 
and conditions now or hereafter lawfully made 
by the North Carolina Utilities Commission. 

ISSUED BY ORDER OF THE COMMISSION. 

This the ___lfil._ day of December , 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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APPENDIXC 

SCHEDULE OF RATES 

for 

WlilTEWOOD PROPERtJlls INC 

d/bla NEUSE CROSSING UTILITIES COMP ANY 

for providing bulk wastewater treatment service to 

WAKE HIGH MEADOWS PROPERTY OWNERS ASSOCIATION 

Wake County, North Carolina 

Sewer.Utility Service: , $35.97 per connection 

Bills Due: On billing date 

Bills Past Due: I 5 days after billing date 

Billing Frequency: Shall be inonthly for service in arrears 

Fmance Charges for Late Payment: 1% per month will be applied .to the unpaid balance of all bills 
still past due 25 days after billing date. 

Issued in Accordance with Authority Granted by the North Carolina Utilities Commission in Docket 
No. W-1004, Sub 7, on this the_!]L_ day.of December 2000. 
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STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. W-1004, SUB 7 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 

APPENDIXD 

Whitewood Properties, Inc., d/b/a Neuse Crossing 
Utilities Company - Discontinuance of Water and 
Sewer Utility_ Service 

) 
) 
) 

NOTICE TO CUSTOMERS 

NOTICE IS HEREBY GIVEN that the North Carolina Utilities Commission has issued an 
Order approving a Water and Sewer Agr<ement by and among the City ofRaleigh (City), Whitewood 
Properties, Inc., d/b/a ·Neuse Crossing Utilities Company (NCO); and the Neuse Crossing 
Homeowners Association, whereby the City will connect its water system to Neuse Crossing 
Subdivision and provide water and sewer service to Neuse Crossing Subdivision. The City will 
acquire all of the NCU water distribution lines and sewer system except the wastewater treatment 
plant structures and equipment, and NCU's water and sewer customers will become customers of the 
City. NCU will continue to maintain the Neuse Crossing Subdivision wastewater collection and 
treatment system under contract with the City until City sewer service is available to Neuse Crossing 
Subdivision. 

NCU will also continue to provide bulk wastewater treatment service to the Wake High 
Meadows Property Owners Association under its public utility franchise. Upon connection of the 
City sewp- system to the NCU sewer system, the force main from Wake High Meadows Subdivision 
must be disconnected from the City sewer system and extended or directly connected to the 
wastewater treatment plant ifNCU is still obligated to provide sewer utility service to the Wake High 
Meadows Property Owners Association. NCU will have the option of selling or leasing the 
wastewater treatment plant to the Wake High Meadows Property Owners Association for continued 
operation or tenninating operation of the plant if the Wake High Meadows Property Owners 
Association bas obtained an alternative source of wastewater treatment. If none of these options is 
feast?Ie, Whitewood will consent to the appointment of an emergency operator by the Commission. 

Rates for City water service will be the standard outside City rates. and are as follows: 

Water Utility Service: 

Base charge, no usage 
Usage charge, per 1,000 gals. 

$ 3.51 
$3.05 

Initial rates for City sewer service .will be fixed at $44 per customer for the first year through 
December 2001. The rates may be adjusted in year two based on expenses in operating the system 
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ip.. year one, with subsequent ·adjustme11:ts:based on the Consumer Price Index plus major repairs 
above general operating aild maintenance expenses. and any ·state mandated·upgrades. 

The current rate for sewer utility service to the \Yake High Meadows Property Owners 
Association will remain at $35.97 for the first year through December 200 I, subject to adjustment 
in the same manner as rates fur sewer service in Neuse Crossing and as app,roved by the Commission. 

ISSUED BY ORDER OF THE COMMISSION. 

This the Isl day of December 2000. 

NORTH CAROLINAUTJLITIES COMMISSION 
Geneva·S. Thigpen, Chief Clerk 

DOCKET NO. W-1004, SUB 7 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of . 
Whitewood Properties, Inc.~ d/b/a Neuse Crossing Utilities 
Company• Discontinuance.of Water and Sewer Utility 
Service 

) 
) 
) 

ERRATA ORDER 

BY THE CHAIRMAN: On December I, 2000, the Commission issued an Order Approving 
Agreement and Stipulation, Authorizing Conveyance of Facilities, Amending Franchise, Reducing · 
Bond, and Requiring Notice in the above-captioned docket. It has come to.the attention of the 
Commission that the Notice to Customers (Appendix D) does not adequately reflect the language of 
the stipulation between the parties. 

The Chainnan finds good cause to order revision of the Notice to. Customers. 

IT IS, THEREFORE, ORDERED as follows: 

I. · That the amended AppendixD, attached hereto, shall be substituted for the Appendix 
D attached.to the Order issued on December 1, 2000, in this docket. 

2. That, except as amended herein, the Order of December I, 2000, shall remain if full 
force and· effect. 

ISSUED BY ORDEROF THE CHAIRMAN. 
This the . 15th day of December , 2000. 

NORTH CAROLINA uriLITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. W-1004, SUB 7 

BEFORE THE NORTII CAROLINA UTILITIES COMMISSION 

In the Matter of , 

APPENDIXD 

Whitewood Properties, Inc., dJb/a Neuse Crossitig 
Utilities Company - Discontinuance of Water and 
Sewer Utility Service 

) 
) 
) 

NOTICE TO CUSTOMERS 

NOTICE IS HEREBY GIVEN that the North Carolina Utilities Commission has issoed an 
Order approving a Water and Sewer Agreement by and among the City of Raleigh (City), Whitewood 
Properties, Inc., d/b/a Neuse Crossing Utilities Company (NCU), .and· the Neuse Crossing 
Homeowners Association, whereby the_ City will connect its water system to Neuse Crossing 
Subdivision and provide water and sewer service to Neuse Crossing' SU.bdivision. The City will 
acquire all of the NCU water distribution lines and sewer system except the wastewater treatment 
plant structures arid equipment, and NCU's water and sewer customers will become customers of the 
City. NCU will continue to maintain the Neuse Crossing Subdivision wastewater collection and 
treatment system under contract with the City until City sewer service is available to Neuse Crossing 
Subdivision. 

NCU will also continue to provide bulk wastewater treatment service to the Wake High 
Meadows Property Owners Association (WHM POA) under its public utility franchise, The 
Commission has approved the Stipulation entered into by the Public Staff and NCU. The Stipulation 
re"ads, in part, as follows: 

1. That, upon the conveyance of the Neuse Crossing water and sewer 
systems to the City, the public convenience and necessity will no longer require the 
provision of water and sewer utility seIVice by Whitewood in Neuse Crossing; 

2. That Whitewood should have the option of (!) conveying the 
wastewater treatment plant to the WHM POA for continued operation, with the plaot 
being removed from the City's property or operating in its current location subject to 
subsequent agreement between the City and WHM POA, (2) leasing the wastewater 
treatment plant to the WHM: POA for continued operation, with the plant being 
removed -from the City's property or operating in its current location subject to 
subsequent agreement between the City and WHM POA, or (3) terminating operation 
of the wastewater-treatment plant and deactivating the wastewatel' treatment plant if 
the WHM POA has obtained an alternative source of wastewater treatment; 

680 



. , .. . ' . 

WATER AND SEWER - SALE/TRANSFER 

3. That if the WHM POA does not agree to purchase or to lease the 
wastewater treatment plant for continued operation and the WHM POA has not 
obtained an alternative source ofwastewa_ter treatment; Whitewood will consent to 
the appointment ofan emergency operator as long as the wastewater treatment plant 
is required to serve the WHM POA; 

4. That, pending connection of the City sewer system to Neuse Crossing, 
the rate for sewer utility service to the WHM POA should be detennined in the same 
manner as the rate for sewer service in Neuse Crossing; 

5. That the current rate for sewer utility service to the WHM POA should 
remain at $35.97 for the first year through December 2001, subject to adjustment in 
year two based on Whitewood's expenses in operating the system in year one, with 
subsequent adjustments based in the CPI plus major repairs above general O & M aod 
any State mandated upgrades as allowed by the City and approved by the 
Commission. 

6. That, upon execution of the foregoing agreemen4 Whitewood and the 
Public Staff will request the Commission to enter an order as follows: 

a. approving the Water aod Sewer Agreement by and among the City, 
Whitewood, and the Neuse Crossing Subdivision Homeowners Association, 
Inc.; 

b. authorizlng Whitewood to convey all of its water dislI)'bution Jines aod 
wastewater collection lines to the City; 

c. authoMDg Whitewood to discontinue water and sewer utility service 
in Neuse Crossing subdivision; · 

d. amending Whitewood', franchise to include only bulk wastewater 
treatment to the WHM POA and l9wering NCU's bond requirement from 
$200,000 to $30,000; 

e. stating tha4 within 90 days before the connection of the City sewer 
system to the Neuse Crossing sewer system, Whitewood will have the option 
of (a) conveying the wastewater treatment plant to the WHM POA for 
continued operation, at a price subject to Commission approval, (b) leasing 
the wastewater treatment plant to the WHM POA for continued operation for 
$1.00 per year, (c) continuing to operate the wastewater treatment for the 
WHM POA, or (d) tenninating operation of the wastewater treatment plant 
and deactivatjng the wastewater treatment plant, in accordance with its 
contract with the City, provided that WHM POA has obtained an alternative 
source ofwastewatertreatment, and, with options (a), (b), and (d), obtaining 
the cancellation of its franchise to serye the WHM POA; 
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£ stating that, if Whitewood does not continue to operate the 
wastewater treatment for the WHM POA and the WHM. POA does not 
purchase or lease the wastewater treatment plant for continued operation and 
if the WHM POA cannot obtain an alternative source of wastewater 
treatment, Whitewood will consent to tlie appointment of an eniergency 
operator as: long as the wastewater treatment plant is required t.o serve the 
WHMPOA; 

g. providing that, pending the cancellation ofWbitewood's franchise, the 
rates for sewer utility service to the WHM: POA will be determined as 
described in paragraph 5, above, until such time as the force main is 
disconnected from the City's sewer system; and 

h. stating that nothing contained in this stipulation or the Order is 
intended to be or shall be construed as an agreement by Whitewood to amend 
its contract with WHM POA or its agreement with the City of Raleigh. 

~tes for City water service will be the standard outside City rates, and are as follows: 

Water Utility Seryice: 

Base charge, no usage 
Usage charge, per 1,000 gallons 

$3.51 
$3,05 

Initial rates for City sewer service will be fixed at $44 per customer for the first year through 
December 200 I. The rates may be adjusted in year two based on expenses in operating the system 
in year one, with subsequent adjustments based on the Consumer Price Index: plus Dl8jor repairs 
above general operating and maintenance expenses, and any State mandated upgrades. 

The current rate for sewer utility service to the Wake High Meadows Property Owners 
Association will remain at $35.97 for the first year through December 2001, subject to adjustment 
in the same manner as rates for sewer service in Neuse Crossing and as approved by the Commission. 

ISSUED BY ORDER OF THE COMMISSION. 

This the 15th day of December 2000. 

NORTII CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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DOCKET NO. W-1146 

BEFORE THE NORTIJ CAROLINA UTILITIES COMMISSION 

In the Matter of 
Application of Total Environmental 
Solutions, Inc., 2028 Coteau Road, 
Houma, Louisiana 70364, for 
Authority to Transfer Assets 
and Franchise of Riviera Utilities 
of North Carolina, Inc. in Lake 
Roya!e Subdivision in Franklin 
and Nash Counties,and for 

• Approval•ofRates 

) 
) 
) 
) 
) 
) 
)· 
) 
) 

RECOMMENDED ORDER 
APPROVING TRANSFER 

HEARD IN: Lodge at Lake Roya!e Subdivision, State Road 1611, Bunn, North Carolina on 
October 16, 2000 

BEFORE: Larry S. Heigh~ Hearing Examiner 

APPEARANCES: 

For the Appli~ Total Environmental, Solutions, Inc.: 

Edward S. Finley, Jr., Hunton & Williams, Post Office Box 109, Raleigh, North 
Carolina 27602 · 

For the Using and Consuming Public: 

Robert B. Cauthen, Jr. and Lucy E. Edmonson, Staff Attorneys, Public Staff - North 
Carolina Utilities Commission, 4326 Mail Service Center, Raleigh, North Carolina 
27699-4326 

BY HEIGHT, HEARING EXAMINER: On August 14, 2000, Total Environmental 
Solutions, Inc. (TES! or Applicant) filed an application with the Commission seeking authority to 
transfer the franchise for water utility service in Lake Royale Subdivision in Franklin and Nash 
Counties, North Carolina, from Riviera Utilities ofNorth Carolina, Inc. (Riviera). TES! is seeking 
to purchase these assets through the United States Bankruptcy Court for the Middle District of 
Louisiana. In its application, TESI seeks an expedited disposition ll1; order to comply with the 
timetable and orders of the Bankruptcy Court. 

The Applicant also has requested a continuation of the general rate case currently in progress 
by Riviera in Docket No. W-665, Sub 9. By order issued June 23, 2000, the Commission approved 
interim rates for Riviera in that docket. 
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The docket came before the Commission at Agenda Conference on September 25, 2000. The 
Public Staff indicated that it supports the bifurcation of the rate case and transfer proceeding and 
requested that the rate case be continued until such time as the transfer proceeding and the resolution 
of the bankruptcy is completed. The Public Staff also recommended that the rates approved as 
interim rates on June 23, 2000, continue in effect until the rate case proceeding is completed. TESI 
has agreed to waive its right to put the proposed rates into effect until the Commission has ruled on 
the application for the rate increase and to assume any liability for refunds associated with the interim 
rates. 

On October 4, 2000, the Commission issued an order bifurcating the matter, scheduling the 
transfer proceeding for hearing on an expedited basis, continuing the interim rates until further order, 
scheduling the matter for hearing and requiring customer notice. 

Paul E. Maeder, General Manager and Secretary of TES!, testified for the Applicant at the 
October 16, 2000 bearing. 

Customer11 of Riviera testifying were Bill Wallace, Bob Winter, Tony Antonelli, Greg Lamm 
and Garland Shepherd . 

Based on the testimony and exhibits received into evidence and the record as a whole, the 
Commission makes the following: 

FINDINGS OF FACT 

l. TESI is a Louisiana, for profit utility corporation organized and existing pursuant to 
the laws of the State ofLouisiana that is authorized to do business in North Carolina. 

2. TES! is a wholly-owned subsidiary of South Louisiana Electric Cooperative 
Association (SLECA). SLECA is a rural electric cooperative utility located in Houma, Louisiana and 
has provided electric services for many years. 

3. SLECA has formed TESI to acquire water and· sewer assets. 

4. TESI is pursuing an attempt to acquire all of the assets and franchises of Johnson 
Properties, Inc. (Johnson), its subsidiaries and related entities in Louisiana, :Mississippi, South 
Carolina, Pennsylvania, and Tennessee, as well as North Carolina: 

5, The systems sought to be acquired by TES!include Riviera Heights Utilities Company 
and Riviera Utilities ofNorth Cerolina, Inc., located in Franklin and Nash Counties, North Cerolina. 
Each of these entities is owned by Eastem Utilities, Inc. (Eastern). Eastern is a sister company of 
Johnson. 

6. On Morch 12, 1999, Johnson filed a Chapter 11 Bankruptcy Petition in the United 
States Bankruptcy Court for the Middle District of Louisiana. The Disclosure Statement filed by the 
Bankruptcy Trustee details many instances of gross financial and operational mismanagement of the 
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companies. After assuming controi the Bankruptcy TIU51ee had to establish accounting and financial 
records of the systems and eDvironmental testing and reporting procedures. 

7. Wlu1e Eastern is technically not in bankruptcy at this time, since Eastern and Johnson 
were managed by former management as one single entitywith·corporate forms being ignored, the 

. Bankruptcy Court sub-tively consolidated or otherwise merged all of the assets and operations of 
Johnson and Eastern. Therefore, Eastern and its subsidiaries are within the jurisdiction of the 
Bankruptcy Court, giving the Bankruptcy Court authority over the assets of Eastern and its 
subsidiaries. · 

8. TES! has submitted an offer to the Trustee, aod the offer has been accepted and 
incorpo111ted into the proposed Chapter II Reorganization Plan TES! has been conlirined as a 
qualified purchaser as defined in the Plan of Reorganization. TES! was selected among potential 
bidders because it presented the most comprehensive plan for oper8tiilg the assets and was deemed 
most likely to obtain approval from the state regulatory-agencies. 

9. Many of the sewage and water systems owned by Johnson and its affiliates, including 
Eastern and Riyiera Systems, are in poor shape and require significant repairs in order to bring the 
systems into compliance with the Clean Water Act and other EPA and state environmental quality 
regulations. 

10. The Lake Royale water system has a history of inadequate quality and quality and 
failure to meet regulatory requirements. The system has been largely ,unmetCred. Many of the 
problems have been reduced due to the purchase of water from Franklin County, a change in 
operations made possible wliile the system wa,s under the controi of the Bankruptcy· Trustee. 
Replacement of the former owner with a new, well-capitalized one will reduce the risk that such 
problems will arise in the future. A new, well-capitalized owner can also see that the meter 
installation program continues. 

II. SLECA and TES! have the financing in place to purchase the facilities and to perform 
~ requisite repairs. 

12. SLECA and TES! are presently in negotiations with the EPA aod many of the state 
environmental quality agencies in order to negotiate a compliance schedule and time limitations for 
SLECA and TES! to bring these facilities into compliance. 

13. Riviera is a corporation organiz.ed under the laws of North Carolina BD.d is authorized 
to do business in North Carolina. Riviera is the franchise holder of a water service area in Franklin 
and Nash Counties which it has held since 1978. 

14. 'The Riviera system curreittly serves a total of approximately 1,346 water and 3,841 
availability customers. 

15. TESI is financially and operationally fit to provide water service within the service 
area. 
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16. TESI has not requested, an increase in rates as a result of its transfer but has requested 
the right to continue the Riviera proceeding now in progress. 

17. TES! has agreed to be responsible for any refund if the interim rates now in effect are 
found to be unreasonable. Such refunds are to be made from the date the rates were first imposed. 

18. The parties agree that TESI's rate base after acquisition will be the lesser of the net 
original cost of the seller or TESI's purchase price, an~ that TESI will not seek, now or in the future, 
rate base treatment for a debit plan acquisition adjustment. TESI shalt not be precluded from 
attempting to document and pro Ve the existence of rate base at the time of transfer. 

CONCLUSIONS OF LAW 

The testimony and evidence presented in this docket indicate that TES! is a suitable purchaser 
of the Riviera assets. TES! and its afliliate, SLECA, have a history of operating as a professional, 
competently-operated, well-capitalized utility. TES! has obtained a source of funds to make capital 
improvements and repairs of the Johnson systems. These systems. including Riviera, have a history 
of poor perfonnance and service inadequacies. There i~ a record of consumer dissatisfaction. 
Jo~on presently is in bankruptcy, and, clearly, a transfer to a new owner is in the public interest. 
The Commission has adopted policies encouraging the transfer of thinly-capitalized utilities to utilities 
like SLECA!fESl TESI has not conditioned its request to obtain the franchise for Lake Royale on 
Commission inclusion of the purchase price in rate base. The Commission concludes that TESI 
possesses the financial and operational expertise and wherewithal to receive and operate the franchisi: 
and assets of the Lake Royale water system. The transfer to TES! is justified by the public 
convenience and necessity, Therefore, the Commission approves TESI's request to obtain the 
franchise and assets. 

IT IS, THEREFORE, ORDERED as follows: 

1. That the transfer of the franchise to provide water utility service in the Lake Royale 
Subdivision from Riviera Utilities of North Carolina, Inc. to TES! is approved, contingent upon TES! 
complying with decretal paragraph 2 below. 

2. That TES! shall complete one of the attached bonds (Appendices A-1, A-2, or A-3) 
and return said bond to the Commission. If the bond selected is Appendix A-11 the Applicant shall 
deposit the appropriate surety in the amount of$20,000.00 with Branch Banking and Trust Company, 
Attention: Julia Percival, Trust Administrator, 3605 Glenwood Avenue, Raleigh, North Carolina 
27612. If the bond selected is Appendix A-2, or Appendix A-3, the Applicant shali file the 
appropriate surety and commitment letter (see Filing Requirements for Bonding, Appendix A-4) with 
the Commission. 

3. That the transfer will be at the current rates, which will remain the interim rates 
approved by order dated June 23, 2000, in Docket No. W-665, Sub 9. 

4. That TESI shall be responsible for any refund if the interim rates are found to be 
unreasonable and the refund will be made from the date rates were first implemented. 
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5. That TESI's rate base after,acquisition shall be the lesser of the net original cost of 
the seller or TESI's purchase price. 

6. That Appendix B shall. constitute the Certificate of Public Convenience and Necessity. 

7. That the Schedule ofRates, attached as Appendix C, is approved and deemed to be 
filed with the Commission pursuant to N.C. Gen. Stat. § 62-138. Such Schedule of Rates is hereby 
authorized to become effective on an interim basis on and after the date of this Order. 

8. That the Notice to Customers attached as Appendix D be mailed with sufficient 
postage or hand-delivered by the Applicant to all customern in the-Lake Roya le service area, not later 
than IS days after the date of this Order, and the Applicant submit to the Commission the attached 
Certificate of Service properly signed and notariz.ed no later than 30 days after the date of this Order. 

ISSUED BY ORDER OF TIIB COMMISSION. 
This the.J.2!h.._ day of October, 2000. 

NORTII CAROLINA-UTILITIES COMMISSION 
Gail L. Mount, Deputy Clerk . 

c,dQll::,O.(lf 

NCUC DOCKET NO. W-1146 APPENDIXA-1 

_________________ of _________ ~ 

(Name ofUtility) (City) 
------------~-~ as Principal, is bound to the State of North 

(State) 
Carolina in the sum of ---------~-----------
---~--------------Dollars($, _____ _, 
and for which payment to be made, the Principal by this bond binds himself; his, and its successors 
and assigns. · 

TIIB CONDITION OF TIIlS BOND IS: 

WHEREAS, the Principal is or intends to become a public utility subject to the laws of the State of 
North Carolina and the rules and regulations of the North Carolina Utilities Commission, relating to 
the operation of a water or sewei -utility 

(describe utility) 

WHEREAS, North Carolina General Statutes § 62-110.3 requires the holder of a franchise for water 
. or sewer service to furnish a bond with sufficient surety, as approved by the Commission, conditinned 

as prescnoed in G.S. § 62-110.3, and Commission Rules R7-37 and/or Rl0-24, and, 
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WHEREAS, the Principal has delivered to the Commission ________ _ 

(description of security) 
with an endorsement as required by the Commission, and. 

WHEREAS, the appointment ofan emergency operator, either by the Superior Court in accordance 
with G.S. §62-1 !8(b) or by the Commission with the consent of the owner, shall operate to forfeit 
this bond, and 

WHEREAS, this bond shall become effective on the date executed by the Principal, and shall continue 
from year to year unless the obligations of the Principal under this bond are expressly released by the 
Commission in writing. 

NOW THEREFORE, the Principal consents to the conditions of this Bond and agrees lo be bound 
by them. 

This the ______ day of _________ 2000. 

(Name) 

NCUCDOCKETNO. W-1146 APPENDIX A-2 

_______________ of _______ --c=,...,--~ 
(Name ofUtility) (City) 

-------,~-c-------~ as Principal, is bound to the State of North 
(State) 

Carolina in the sum of 
,--,-,--,----,-.,..,...-,--Dollars ($ __ ~~-.J and for which payment to be made, the Principal 
by this bond binds ...,,.,--cc~-cc- and -~~,--successors and assigns. 

(himsell)(itself) (his)(its) 

THE CONDmON OF TIIIS BOND IS: 

WHEREAS, the Principal is or intends to become a public utility subject to the laws of the State of 
North Carolioa and the rules and regulations of the North Carolioa Utilities Commission, relating to 
the operation of a water and/or sewer utility 

(describe utility) 
________________________ and, 
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WHEREAS, North Carolioa General Statutes § 62.-110.3 requires the holder ofa franchise for water 
and/or sewer service to furnish a bond with' sufficient surety, as approved by the Commission, 
conditioned as prescribed in G.S. § 62-110.3, and Commission Rules R7-37 and/or Rl0-24, and 

WHEREAS, the Principal has delivered to the Commission an Irrevocable Letter of Credit from 

(Name ofBank) 
with an endorsement as required by the Commission, and, 

WHEREAS, the appointment ofan emergency operator, either by the Superior Court in accordance 
with G.S. 62-llB(b) or by the Commission with the consent of the owner, shall operate to forfeit this 
bond, and • 

WHEREAS: if for any reason, the Irrevocable Letter of Credit is not to be renewed upon its 
expiration, the Bank shall, at least 60 days prior to the expiration date of the Irrevocable Letter of 
Credi~ provide written notification by means of certified mail, return receipt requested, to the Chief 
Clede of the North Carolioa Utilities Commission, 4325 Mail Service Center, Raleigh, North Carolina 
27699'-4325 that the Irrevocable Letter of Credit will not be renewed beyond the then current 
maturity date for an additional period, and WHEREAS, fili!ure to renew the Irrevocable Letter of 
Credit shall, without the necessity of the Commission being required to hold a hearing or appoint an 
emergency operator, allow the Commission to convert the Irrevocable Letter of Credit to cash apd 
deposit said cash proceeds with the administrator of the Commission's bonding program, and 

WHEREAS, said cash proceeds from the converted Irrevocable Letter of Credit shall be used to post 
a cash bond on behalf of the Principal pursuant to North Carolina Utilities Commission Rules 
R7-37(e) and/or RI0-24(e), and · 

WHEREAS, this bond shall become effective on the date OKeCUted by the Principal, and shall continue 
from year to year unless the obligations of the Principal under this bond are expressly released by the 
Commission in writing. ' 

NOW TiiEREFORE, the Principal consents to the conditions of this Bond and agrees to be bound 
by them. 

This the __ ~ __ day of _______ _,_._2000. 

(Principal) 

BY: __________ _ 
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NCUC DOCKET NO. W-1146 

BOND 

APPENDIX A-3 

of -----~--~ 
(Name ofUtility) (City) (State) 

as Principal, and -----~-~~ a corporation created and existing under 
(Name of Surety) 

the laws of _______ ~--~ as Surety (hereinafter called "Surety'), are 
(State) 

bound to the State ofNorth Carolina in the sum of ___ ~~~- Dollars($. ___ ~ and 
for which payment to be made, the Principal and Surety by this bond bind themselves and their 
successors and assigns. 

THE CONDITION OF TIIlS BOND IS: 

WHEREAS, the-Principal is or intends to become a public utility subject to the laws of the State of 
North Carolina and the rulea and regulations of the North Carolina Utilities Comntlssion, relating to 
the operation · of a water and/or sewer utility 

(Describe utility) 
___________________________ and, 

WHEREAS, North Carolina General Statutes § 62-110.3 requires the holder of a franchise for water 
arid/or sewer service to furnish a bond with sufficient surety, as'approved by the Commission, 
conditioned as prescnoed in § 62-110.3, and Commission Rules R?-37 and/or RI 0-24, and 

WHEREAS, the Principal and Surety have delivered to the Commission a Surety Bond with an 
endorsement as required by the Commission, and 

WHEREAS, the appointment of an emergency operator, either by the.Superior Court in accordance 
with G.S. § 62-llS(b) or by the Commission with the consent of the owner, shall operate to forfeit 
this bond, and 

WHEREAS, if for any reason, the Surety Bond is not to be renewed upon its expiration, the Surety 
shall, at least 60 days prior to the expiration date of the Surety Bond, provide written notification by 
means of certified mail, return receipt requested, to the Chief Clerk of the North Carolina Utilities 
Commission, 4325 Mail Service Center, Raleigh, North Carolina 27699-4325, that the Surety Bond 
will not be renewed beyond the then current maturity date for an additional period, and 

WHEREAS, failure to renew the Surety Bond shall, without the necessity of the Commission being 
required to hold a hearing or appoint an emergency operator, allow the Commission to convert the 
Surety Bond to cash and deposit said cash proceeds with the administrator of the Commission's 
bonding program, and 
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WHEREAS, said cash proceeds from the converted Surety Bond shall be used to post a cash bond 
on behalf of the Principal pursuant to North Carolina Utilities Commission Rules R7-37(e) and/or 
RI0-24(e), and . 

WHEREAS, this bond shall become effective on the date executed by the Principal, for an initial 
____ year term, and shall be automatically renewed for additional · 
(No. of Years) (No. ofYears) 
year terms, unless the obligations of the principal under this bond are expressly released by the 
Commission in writing. 

NOW, THEREFORE, the Principal and Surety consent to the conditions of this bond and agre~ to 
be bound by them. 

This the ______ day of __ ~ _______ 2000. 

(Principal) 

BY: ___________ _ 

(Corporate Surety) 

BY:-----------~-

APPENDIX A-4 

piljng Requirpments for Bonding 

TypeofBond 

Cash/ Certificate of Irrevocable Letter of Commercial Surety 
Deposit Bond Credit Bond Bond 

Bond A-I x• 
BondA-2 x• 
BondA-3 xv 

Cash/CD x~ 
Letter of Credit x• 
Surety Bond 

~ 
x~ 

Commitment Letter x" X>' 
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(Io be filed with the Chief Clerk - where applicable) 

V Copy of.the Original Bond - Preferably on the forms prescn"bed in the Commission Order 
dated July 19, 1994, in Docket No. W-100,.Sub 5 (Bond fonns are usually attached to Order 
Requiring Bond for each specific franchise). 

Notification from Branch Banking & Trust Company (BB&T is the Commission's custodian 
for bond sureties) that cash or CD surety has been received for a· given bond. 

Copy ofOriginal Non-Perpetual Irrevocable Letter of Credit [Letter of Credit must comply 
with Rule R7-37 New Section (e)(4) as adopted by the Commission in its Order dated July 
19, 1994, In Docket No. W-100, Sub 5.J 

Copy of Original Non-Perpetual Commercial Surety Bond [See No. 3 above] 

Copy ofCommitmerit Letter 

(a) This letter need only contain a statement indicating whether the utility is required to 
pledge utility company assets (collateral and type) to secure the bond or irrevocable 
letter of credit; and 

(b) The premium paid by the utility (If any) to the bank and/or lending institution for their 
accommodation of the borrower. 

692 



WATER AND SEWER· SALE/TRANSFER, 

DOCKET NO, W-1146 

BEFORE THE NORTH CAROLINAlJTILITIES COMMISSION 

TOTAL ENVIRONMENTAL SOLUTIONS, INC, 

is_granted this 

APPENDIXB 

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 

to provide water utility service 

in 

LAKE ROYALE SERVICE AREA 

Franklin and Nash Counties 

subject to any orders, rules, regulations, · 
and conditions now or hereafter lawfully made 
• by the North Carolina Utilities Commission,· 

ISSUED BY ORDER OF THE COMMISSION. 

This the 19th day ofOctober, 2000, 

NORTH CAROLINA UTILITIES COMMISSION 
Gail L. Mount, Deputy Clerk 
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SCHEDULE OF INTERIM RATES 

for 

TOTAL ENVIRONMENTAL SOLUTIONS, INC. 

for providing water utility service in 

LAKE ROYALE SUBDMSION 

Franklin and Nash Counties, North Carolina 

Flat Rates (Unmetered Water Service): 

Residential/Homes & Full-time Campers 
Recreational/Part-time Campers 

Metered Rates (Currently Metered Wate~ Senrice): 

Goethennal Customers 
Base Charge, zero usage 
Usage Charge, per 1,000 gallons 

POA/Commercial Customers (All meter sizes) 
Base Charge, zero usage 
Usage Charge, per 1,000 gallons 

Metered Rates (Newly Metered Water Service): 

Residential (Full-time and Part-time) 
Base Charge, zero usage 
Usage Charge, per 1,000 gallons 

Connection Charge: 

Reconnection Charge: 

If water service cut off by utility for good cause: . 
Ifwater service discontinued at customer's request: 
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$ 37.40 
$ 21.40 

$ 17.40 
$ 4.00 

$ 17.40 
$ 4.00 

$17.40 
$ 4.00 

$300.00 

$ 15.00 
$ 15.00 
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Bills Due: 

Bills Past Due: 

Billing Frequency: 

Finance Charges for Late Payment: 

Availability Charge {All non-users): 

On billing date 

25 days after billing date 

Shall be monthly for service in arrears, 
except Availability Charge will be billed 
once per year. 

1% per month will be applied to the unpaid 
balance of all bills still past due 25 days after 
billing date. 

$ 24.00 per year 

Issued in Accordance with Authority Granted by the North Carolina Utilities Commission in Docket 
No. W-1146, Sub 0, on this the .l2l!J...dayofOctober, 2000. 

STATE OF NORffl CAROLINA 
UTILITIES COMMISSION, 

RALEIGH 

DOCKET NO. W-1146 

BEFORE THE NORTII CAROLINA UTILITIES COMMISSION 

In tho Matter of 
Application of Total Environmental 
Solutions, Inc., 2028 Coteau Road, 
Houma, Louisiana 70364, for 
Authority to Traflsfer Assets 
and Franchise of Riviera Utilities 
of North Carolina, Inc. in Lake 
Royale Subdivision in Franklin 
and Nash Counties, and for 
Approval ofRetes. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

NOTICE TO 
CUSTOMERS 

APPENDIXD 

NOTICE IS HEREBY GIVEN that the North Carolina Utilities Commission has approved 
the transfer of the Lake Royale Service Area water system in Franklin and Nash-Counties, North 
Carolina, from Riviera Utilities of North' Carolina, Inc. to Total Environmental Solutions, Inc. and 
has approved the following rates for Total Environmental Solutions, Inc. for providing sewer utiliW 
service in the Lake Royale Service Area: 
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Interim Rates 
Flat Rates (Unmetered Water Se"ice): 

Residential/Homes & Full-time Campers $37.40 
Recreational/Part-time Campers $21.40 

Metered Rates (Currently Metered Water Sen-ice): 

Geothennal Customers 
Base Charge, zero usage $17.40 
Usage Charge, per 1,000 gallons $ 4.00 

POA/Commercial Customers (All meter sizes) 
Base Charge, zero usage $17.40 
Usage Charge, per 1,000 gallons $ 4.00 

Metered Rates (Newly Metered Water Service): 

Residential (Full-time and Part-time) 
Base Charge, zero usage 
Usage Charge, per 1,000 gallons 

$17.40 
$ 4.00 

The above rates are the same rates approved for Riviera Utilities ofNorth Carolina, Inc. 

ISSUED BY ORDER OF THE COMMISSION. 
This the ...l2!h.._ day of October, 2000. 

NORTII CAROLINA UTILITlES COMMISSION 
Gail L. Mount, Deputy Clerk 

DOCKET NO. W-1000, SUB 5 

BEFORE THE NORTII CAROLINA UTILITIES COMMISSION 

In the Matter of 
Petition of Utilities, Inc., for Transfer of 
the Certificate of Public Convenience and 
Necessity for Providing Sewer Utility 
Service on North Topsail Island and 
Adjacent Mainland Areas in Onslow 
Couoty from North Topsail Water and 
Sewer, Inc., and for Temporary Operating 
Authority 
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HEARD IN: Commission Hearing Room 2115, Dobbs Building, 430 North Salisbury Street, 
• Raleigh, North Carolina, on September 30, 1999, at 9:30 a.m.; and North Topsail 
Beach Town Hall, North Topsail Beach, North Carolina,.on October 12, 1999, at 
7:00 p.m. 

BEFORE: Commissioner Sam J. Ervin, IV, Presiding; arid Commissioners Ralph A Hunt, Judy 
Hunt, Wtlliam R. Pittman, and J. Richard Conder 

APPEARANCES: 

For Utilities, Inc.: 

Edward S. Finley, Jr., Hunton & Wtlliarns, Attorneys at Law, Post Office Box 109, 
Raleigh, North Carolina 27602 

For Onslow County: 

M. Gray Styers, Jr., and Benjamin R. Kuhn, Kilpatrick Stockton LLP, Attorneys at 
Law, 3737 Glenwood Avenue, Suite 400, Raleigh, North Carolina 27612 

For the Using and Consuming Pub~c: 

James D. Little, Staff Attorney, Public Staff, North Carolina Utilities Commission, 
Post Office Box 29520, Raleigh, North Carolina -27626-0520 -

BY THE COMMISSION: On June 23, 1999, Utilities, Inc. (UI), filed a Petition pursuant to 
G.S, 62-1 ll(a) and 62-116 to acquire the certificate of public convenience and necessity to operate 
the sewage treatment facilities of North Topsail Water and Sewer, Inc. (North Topsail or NTWS), 
in the North Topsail Beach and Sneads Ferry area in Onslow County, North Carolina. UI stated that 
it had entered into an asset purchase agreement with Joseph N. Callaway, Trustee in Bankruptcy for 
Marlow Bostic, owner of one-half of the outstanding corporate stock ofNTWS, to transfer the utility 
!hmchise and assets subject to Commission approval. UI further stated that the purchase price under 
the agreement is $2,700,000.and UI requested rate base treatment·of.the purchase price. UI also 
requested temporary operating authority pending issuance of a final order on the Petition. On July· 
2, 1999, UI filed a motion requesting the Commission to establish a hearing at the earliest possible 
date and require customer notice. On July 8, 1999, UI filed an addendum to its application containing 
ii.Ve-year proforma projections of revenues and expenses. 

The matter was brought before the C_ommission at its Regular Staff Co~ence on July 26, 
1999. The Public Staff stated that it opposed the inclusion of the $2.7 million purchase price in rate 
base and would oppose the deferral of the acquisition adjustment issue because the Public Staff would 
oppose the transfer to UI if a purchase acquisition adjustment were allowed. The Public Staff also 
opposed the granting of temporary operating authority, and UI withdrew that request. The Public 
Staff requested that the Commission address several issues in this proceeding: a management plan, 
current employees, a refund plan for overcollection of gross-up on contributions-in-aid-of
construction (CIAC), appropriate tap fees, and system-specific rates. 
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By Order issued August 3, 1999, the Commission concluded that a hearing should be 
scheduled as soon as possible to decide the transfer, the purchase acquisition adjustment issue, and 
the other issues raised by the Public Staff The matter was scheduled for public hearing on September 
23, 1999, in the Town of North Topsail Beach for the sole purpose of receiving customer testimony 
and for September 30, 1999, in Raleigh for the purpose of taking testimony ofUI, the Public Stall; 
and other parties of record. 

The Public Staff also requested the Commission to issue a protective order with respect to 
unclaimed refunds held byNTWS. By Order issued August 3, 1999, the Commission denied the 
request for a protective order and stated that it would address the unclaimed refund issue at the same 
time the transfer petition was heard. 

On September 13, 1999, Onslow County filed a Petition to Intervene. This Petition was 
aliowed by Order issued September 17, 1999. The intervention and participation of the Public Staff 
is recognized pursuant to Commission Rule Rl-19(e). 

By Order issued September 23, 1999, the hearing in North Topsail Beach was continued until 
October 12, 1999, because ofa recent hurricane. 

The matter came on for hearing before the Full Commission in Raleigh as scheduled. UI 
presented the profiled direct and rebuttal testimony of Carl J. Wenz, Vice President, Regulatory 
Affiiirs; and the rebuttal testimony of Carl Danie~ Vice President of Carolina Water Service, Inc. of 
North Carolina, a UI subsidiary. The Public Staff presented the profiled joint.testimony ofWmdley 
Henry, Staff Accouotant; John Robert Hinton, Financial Anaiyst; Jack Floyd, Utilities Engineer; and 
Andy Lee, Director, Waier Division. 

On October 5, 1999, UI filed a Motion requesting the Commission to bifurcate its decision 
on whether to approve the transfer from other decisions, such as whether the purchase price should 
be included in rate base. Alternatively, µr requested the Commission to expedite the remaining 
procedural steps ne~essary to obtain an order. By Order issued October 12, 1999, the Commission 
denied the Motion. 

The matter came on for hearing in North Topsail Beach on October 12, 1999, before 
Commissioners Ralph A Hunt and Sam J. Ervin, IV. The following members of the public testified: 
Ed Miller, Richard I. Wenz•~ Glen Adams, Bob Tate, Ron Lewis, David Clark, Charles Koenig, 
Richard Twiford, Ginny Hillyer, John B. Henderson, III, and Otis Sizemore. Onslow County 
attempted to introduce certain testimony from Ronald Lewis, County Manager, and David Clark, 
Public Works Director. The Hearing Commissioners sustained UI's objections to that testimony; 
however, Mr. Lewis was allowed to testify as a public witness. On October 15, 1999, Onslow_ 
County filed exceptions, a proffer of evidence, and a request for leave to file testimony. By Order 
issued October 21, 1999, the Commission aflirmed its ruling at the October 12, 1999, hearing but 
allowed Onslow County to proffer the evidence filed with its motion. 

On November 10, 1999, the Attorney General filed a Noti~e ofintexvention and Comments 
in this docket in Opposition to the request ofUI for a broad policy favoring acquisition adjustments 
to encourage transfers. 
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On November 12, 1999, UI filed a Motion to Strike and/or Reject the Notice of Intervention 
and the Comments of the Attorney General, citing the Attorney General's failure to intervene in a 
timely fashion or otherwise !ieek to participate in the evidentiaiy hearings. UI argued.that G.S. 62-20, 
which authorizes the Attorney General to intervene in Commission proceedings on behalf of the using 
and-consuming public, "does not permit untimely, prejudicial interventions in contravention of the 
Commission's rules without even so much as a request for leave to intervene." 

On November 18, 1999, the Attorney General filed a response to UI's Motion. In his. 
response, the Attorney General !!clmowledged his late intervention and stated.that he did not seek to 
introduce new evidence, but that be wanted to address one important issue which is central to this 
case-the acquisition premium sought by UI. The Attorney General also acknowledged that ''While 
there may be circumstances·in which the right of intervention could be abused and other parties 
prejudiced, that case has not presented itselfhere." 

By Order dated November 23, 1999, the Commission denied UI's Motion to Strike and/or 
Reject the Notice of Intervention and Comments of the Attorney General. 

Based on the foregoing, the evidence adduced at the hearing, and the entire record _in this 
matter, the Commission now makes the following 

FINDINGS OF FACT 

Jurisdictional 

I. NTWS is a duly franchised public utilily as defined by G.S. 62-3(23). NTWS provides 
sewer utility service on North Topsail-Beach and certain other areas on the mainland of OnsloW 
County pursuant to a certificate of public convenience and necessity gfanted by the Commission in 
1982. 

2. UI is a corporation duly organized under the laws of the State of Dlinois and is 
authorized to do business in the State ofNorth Carolina. Through affiliated companies, UI owns and 
operates water and sewer utility companies in Pender, Crave~ and Carteret Counties. 

3. NTWS provided sewer utility service to 1,943 residential and commercial customers 
as ofJune 30, 1999. 

4. The assets ofNTWS presently are held in trust by Joseph N. Callaway, Bankruptcy 
Trustee, under the control of the United States Bankruptcy Court for the Eastern District of North 
Carolina in the Marlow Bostic bankruptcy proceeding. 

S. UI and Mr. Callaway have entered into.an Asset Purchase Agreement, dated May 7, 
1999, under which UI will purchase the NTWS assets for $2. 7 million. 

6. The reasonahle original cost net investment of'NTWS at June 30, 1999, was $976,907, 
consisting of the following components: 
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Plant in service 
Accumulated tap on fees 
Contn1mtions in aid of construction 
Accumulated depreciation 
Original cost net investment 

$7,452,235 
(3,308;613) 
(2,368,689) 

(798 026) 
$ 976 907 

7. UI has requested that the $1,723,093 it is paying in excess of the $976,907 NTWS 
original cost net investment be placed in Ul's rate base as a debit plant acquisition adjustment to be 
amortized over a 50-year period. 

8. UI has requested no increase in NTWS rates, and UI has agreed that it will not seek 
an adjustment in NTWS rates for three years and has agreed to the withdrawal ofNTWS's pending 
request for a 22% rate increase in Docket No. W-754, Sub 26 ifUI's purchase price is included in 
rate base. 

9. UI has expressed its willingness to make NTWS a part of Carolina Water Service, Inc. 
of North Carolina (CWS) and reduce the rates in NTWS to those currently charged by CWS if the 
purchase price for NTWS is included in rate base. 

Background on Marlow Bostic's Operation ofNTWS1 

10. In 1981, the Com.mission received information that Marlow Bostic was operating a 
sewer facility on North Topsail Island without a franchise from the State. 

11. In 1982, NTWS applied for and received a franchise to operate the sewer facility for 
an area being developed on the north end ofTopsail Island by North Topsail Shores, a partnership 
between Marlow Bostic and Roger Page. 

12. A deed in the public records shows an initial conveyance of Tracts 1-6 ofNTWS from 
Mr. Bostic and his wife and from Roger Page and his wife to North Topsail Water and Sewer, Inc., 
on December 30, 1983. At the same time, two deeds of trust were executed, naming Mr. Bostic and 
Mr. Page as beneficiaries. 

13. OnMay 11, 1993, NTWS moved for a rate increase in Docket No. W-754, Sub 17. 
On July 13, 1993, the Commission entered an interim order granting a rate increase in that docket. 
The Commission allowed the interim rate increase based on its finding that NTWS was unable to pay 
its current operating expenses and that emergency interim rate relief was warranted. 

14. The North Carolina Attorney General moved on July 28, 1993, in Docket No. W-754, 
Sub 17, for reconsideration of the interim rate order and to expand the scope of the pending rate case. 
The Attorney General objected to the Commission's interim order on the grounds that the 
Commission allowed a 40% increase in the rate, that the Commission did not require NJWS to post 
a bond in the event that refunds would be required if the final rate increase was le_ss than 40%, and 

'Evidence supporting findings of fact 10 through 51 is found in UI Wenz Exhibit I, submitted with 
Mr. Wenz' direct testimony. 
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that only 18 months had passed since NTWS' prior rate increase. The Attorney General 
supplemented it~ objection on August 16, 1993, with a copy ofa federal court order in which the 
court found that Mr. Bostic was responsible for fraudulent transfers of NTWS property, wbich 
bighligbted, the Attorney General maintained, Mr. Bostic~ inability to offer customers reliable service. 

15. As a result of these Objections, on September 2, 1993, the Commission issued an 
Order in Docket W-754, Sub 17, granting the Attorney General's motion to expand the rate case 
proceeding to include an investigation concerning financial solvency, inadequate management and the 
need to appoint an emergency operator. 

16. In connection with a hearing in the docket, the Public Staff submitted the testimony 
of Gina Casselberry on September 27, 1993. According to Ms. Casselberry's testimony, she 
conducted a preliminary audit of NTWS, which included a field inspection, review of NTWS's 
records, review of customer.complaints, review of DEM files and an analysis of existing revenues at 
existing and proposed rates. Among other things, Ms. Casselberry noted that NTWS had leased 
equipment from Atlantic Enterprises, a company affiliated with Mr. Bostic, but NTWS assumed the 
expense of repairing all of the leased equipment. Moreover, when she asked for information from 
NTWS regarding supporting documentation for its lease arrangements with Atlantic Enterprises, the 
company failed to ·respond. and its breakdown of cash disbursements to Atlantic Enterprises was 
incomplete. 

17. Subsequent to the hearing, on October 8, 1993, the Commission issued ao Order in 
Docket No. W-754, Sub 17, reducing interim rates effective November I, 1993. In addition, on 
November 10, 1993, based on the Public Staff's recommendation, the Commission authorized Mr. 
Bostic to transfer his 50% interest in N1WS to Thomas Morgan as trustee/escrow agent until such 
time as NTWS was either sold or returned to Mr. Bostic. The Commission also ordered ~t Mr. 
Bostic was to cease having any part in the operation ofNTWS, Bennie Tripp was named sole 
manager and operator ofNTWS, Mr. Bostic was barred from interfering in any way with Mr. Tripp's 
management ofNTWS and NTWS was ord~r~d to continue depositing tap fees into escrow. 

18. On January 27, 1994, the Commission issued its final Order in Docket No. W-754, 
Sub 17, finding that Mr. Bostic had agreed that he would not participate further in the operation of 
NTWS; that as a result of numerous judgments and debts, NTWS was at risk that the utility 
operations would be interrupted because of execution or other action taken to satisfy these debts and 
that the Commission needed to investigate the extent ofNTWS's outstanding debts, judgments and 
liens; that NTWS's relationsbip with Atlantic Enterprises was less than arms' length and that prior 
approval was required for future transactions. 

19. The Commission also stated that although in NlWS's prior rate case in Docket No. 
W-724, Sub 12, the Commission had ordered reconveyance of the NTWS property that had been 
transferred to Mr. Page and Mr. Bostic and then leased back to NTWS in 1988, the federal court 
fraud action had resulted in a court order barring Mr. Bostic from any such.conveyance. The title to 
that land, therefore, remained clouded. The Commission concluded that it was inappropriate at that 
time to order NTWS to take back the tracts from Mr. Bostic by eminent domain in light of the federal 
court's order holding that the land could not be transferred until the judgment in the federal case (over 
$12 million) was satisfied. 
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20. The Commission further noted that negotiations were ongoing to attract additional 
capital investors or for the sale of NTWS. With respect to the outstanding liens and judgments 
against NTWS, the Commission specifically found that the penalties assessed against the company 
could not be recovered from NTWS' s customers through rates, assessments or tap fees and should 
be paid only from such funds that would prevent draining an adequate capital reserve needed for the 
operation of the utility. 

21.. Following th_e Commission's Order allowing a partial rate increase, the Public Staff 
also became aware that afederai tax lien had been filed against NTWS on October 1, 1993, and that 
the utility had been making payments to the IRS in the amount of $2,500/mooth. The Public Staff 
moved to require the company to stop making payments to the IRS on the grounds that the lien was 
appropriately only against Mr. Bostic and not against the utility. Apparently, Mr. Bostic had hired 
employees for his other real estate development projects, but claimed those people on NTWS1 

tax 

returns. The IRS then found that no withholding taxes had been paid and filed the lien against the 
company. On June 3, 1994, the Commission granted the Public Staff's motion 

22. In the ongoing proceedings, the Commission subsequently ruled on April 7, 1995, that 
only Bennie Tripp could file state and federal tax returns on behalf ofNTWS, and that Mr. Tripp 
should open new bank accounts for NTWS, with only Mr. Tripp having the ability to write checks 
forNTWS. 

The Refund Proceedings 

23. . In 1991, the Public Staff and NTWS entered into a stipulation that provided that 
NTWS would refund to its customers $241, 150 it had overcollected related to federal income taxes 
on contnDutions-in-aid-of-construction. NTWS agreed to refund this money over a three year period, 
beginning July I, 1992. 

24. When NTWS failed to file its refund plan as required, the Public Staff moved for a · 
show cause hearing allowing NTWS to show why it should not be held in contempt. Following the 
show cause hearing, on September 23, 1992, the Commission was told by NTWS "that the system 
might be sold. The Public Staff indicated, however, that the bankruptcy proceedings of one of the 
partners would hold up any sale. 

25. Without a ruling from the Commission, the Public Staff moved on April 7, 1993, for 
an immediate interim order based on the Public Staff's concern Over the financial integrity of the 
NTWS and NTWS's intentions regarding the refunds due its customers. The Public Staff also 
became aware that NTWS was about to receive in excess of $100,000 in tap-on fees for a new 
subdivision. The Public Staff felt that nm order to preserve some degree of control over the finances 
of this utility, the Commission should immediately order the Company to place any tap-on fees into 
an escrow account that could only be used to make refunds required in the docket, unless the 
Company specifically applied to the Commission to use all or part of the funds, specifying how the 
funds would be used." 

26. Following the Public Staff's motion to pay all tap-on fees into an escrow account, the 
North Carolina Division of Environmental Management (DEM) moved to require that those funds 
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be expended to satisfy DEM's defuultjudgments as a result of certain civil penalties for tbe violations 
arising in relation to other court actions. 

27., The North Carolina Attorney General's office also filed a motion in support of the 
Public Staffs motion to deposit the tap-on fees into escrow. The Attorney General noted that the 
September 23, 1992 hearing had revealed that: (1) NTWS had not yet planned and carried out 
refunds because of a lack of financial resources; (2) NTWS had not yet planned and carried out the 
construction of a gravity sewer line in the Golden Acres subdivision because of a lack of financial 
resources; (3) NTWS had conveyed land used for spray fields to Mr. Page and Mr. Bostic, but that 
tbe shareholders, at the request of the Public Staff; reconveyed tbe land to NTWS, but a federal court 
set aside the reconveyance; (4) NTWS used its tap fees to meet operating expenses of the utility; (5)· 
the General ·Manager of the NTWS was not aware that Mr. Page and Mr. Bostic were the owners; 
(6) NTWS was faced with numerous outstanding penalties or proceedings for environmental 
violations. In addition, the Attorney General noted that: (1) a number of complaint proceedings were 
pending concerning tap fee charges that North Topsail sought to impose; (2) a sale had not occurred 
of the utility despite NlWS's contentions at the show cause hearing that NTWS needed to gamer 
more time to provide a refund plan; (3) there had been substantial storm damage to tbe sewer system. 

28. NTWS did not file a response to the Attorney General's motion. 

29. AB a result of such motions, on April 23, 1993, tbe Commission ordered that NTWS 
immediately place into escrow all tap-on fees it received ·and that it qould not expend those funds 
without pennission pending a full hearing on May 11, 1993. 

30. Following the hearing, the Coastal Resources Commission (CRC) filed a supplemental 
briet asserting tbat the tap fees placed in escrow should be used first to pay for repairs needed to 
bring one of NTWS's sewer lines into compliance with DEM regulations; second, to pay the 
outstanding judgments for penalties assessed by CRC and, last, to pay customer refunds. CRC's brief 
pointed out that 11the evidence Presented at the hearing reveals that the current management of North 
Topsail is irresponsible both fiscally and for purposes of compliance with•the various environmental 
and health laws to which North Topsail is subject." CRC also noted that "It is clear from the evidence 
presented that the management of North Topsail, in particular officers Marlow Bostic and Roger 
Page, run-the coOlpany primarily for the benefit of their own separate development interests." 

31. The Attorney General· also submitted a post-hearing list of recommendations for the 
use of the escrow funds for the benefit of the using and consumirig public. The Attorney General 
noted that at the May 11, 1993 bearing, NTWS's manager, Bennie Tripp, admitted tbat tbe company 
was delinquent for more than $40,000 in its electric bills and that the company was not .performing 
current maintenance at the sewer plant required under its environmental pennit. Further evidence at 
the hearing established that NTWS, under Mr. Hastie's ownership, required close Commission 
supervision to ensure compliance with its .orders and that penalties did little to force compliance. In 
addition, the Attorney General noted that "serious questions have been raised as to whether the 
current owners and· operators of the Company (those in charge) would make a good faith effort to 
serve its customers." For example, the Attorney General pointed to the fact that NTWS had 
conveyed its land to Mr. Bostic and Mr. Page in June, 1988 without pennission from the Commission 
and that such conveyance was not revealed until a September 23, 1992, hearing before the 
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Commission. The Attorney General also pointed out that Mr. Page and Mr. Bostic had been involved 
in a number of improprieties and mismanagement with respect to the relocation of S.R 1568, 
including using one of Mr. Page's business entities to serve as the project engineer and gaining ocean 
front property as part of the relocation deal. Because of these concerns, the Attorney General 
strongly urged "considerable COmmission involvement in and supervision over the utility's 
operations." 

32. N1WS's attorney responded to the need to disburse the escrow funds to pay NTWS1 s 
outstanding electric bill or face disconnection on June 7, 1993. NTWS also stated that if the CRC's 
request was followed to use the escrow funds to pay judgments from environmental penalties, the 
utility would not have the cash to pay for the repairs needed to bring the utility into compliance. 

33. In the years since the escrow account was established,. the Commission has issued 
numerous orders allowing NTWS to borrow or expend money from the escrow account to pay for 
improvements or for operations: 

On June 2, 1994, the Commission ordered that NTWS could borrow $45,000 from the 
tap-on fee escrow account to make repairs to its spray irrigation fields and that NTWS 
would not be required to pay back into the escrow account the $25,000 engineering 
accounts. 

On October 18, 1994, the Commissionsuthorized NTWS to use up to $188,665 from the 
escrow account for certain equipment and office building needs, to be paid back at 
$600/month. The same order also allowed NTWS to borrow $37,300 to pay its psst due 
electric bill, the losn to be paid back at $1000/month. 

On April 23, 1996, the Commission authorized NTWS to use up to $120,000 from the 
escrow account for additional equipment snd office building needs, as long as the escrow 
funds were not used for a $90,000 request for construction of a pump station. The 
Commission also authorized NTWS to borrow up to $55,000 from the escrow account 
to pay for the replacement of the PVC spray field sprinkler head risers. 

• On June 21, 1996, the Commission allowed NTWS to use up to $25,200 from escrow to 
improve and replace a pipe leading from the third lagoon. 

On October 8, 1996, the Commission allowed NTWS to use up to $148,850 from the 
escrow account to pay for Hurricane Fran repair and to borrow up to $60,000 to cover 
reve.nue shortfalls to be paid back when the revenues were eventually collected. 

On May 27, 1997, NTWS was authorized to use up to $368,697 from the escrow account 
to purchase new property and the construction of a new flow .meter. 

On December 17, 1997, NTWS was authorized to use up to $51,250 from the escrow 
account to cover costs associated with the purchase of a truck and computers, 
landscaping for the new office and the construction of a driveway, a security gate and a 
parking lot at the new business office. 
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• On June 9, 1998, NIWS was ordered to establish a new interest bearing capital account 
with respect to the existing connecti.on fee escrow account, in which $545,000 Would be 
deposited, to cover the costs associated with the purchase of a service truck. a tractor, 
a back hoe and a track hoe, the costs of mapping the sewer system, the telemetty for the 
pump stations, soil testing of new property and a building addition. In addition, NTWS 
was authorized to borrow up to $36,000·from the escr0w account to pay off certain 
accounts payable, to be paid back at $2000/monili 

• On January 13, 1999, NIWS,was authorized to use up to $100,000 from the escrow 
account to cover the costs associated with the purchase of three spray field irrigation 
pumps and other necessary modifications to the existing facilities: 

On February 9, 1999, NIWS was authorized to use up to $33,000 from the escrow 
account to cover the costs associated with conducting advanced soil testing of the existing 

· spray irrigation fields under DWQ permit requirements. 

On April 27, 1999, NIWS was authorized to use up to $25,300 from the escrow account 
to cover costs associated with purchase of fertilizer, lime and gypsum for the irrigation 
fields, to be reimbursed to the account beginning in June 1999 at $4,216/month. 

• On June 18, 1999; NIWSwas authorized to use up to.$35,700 from the escrow accouot 
to cover the costs associated with the purchase of lagoon valves . 

. Operational Violations 

34. In April 1989, DEM issued a notice of violation concerning NTWS's spray field. On 
September 21, 1990, DEM restricted any additional connectinns until the problems were solved. In 
addition, Mr. Bostic entered into a land asset transfer and land lease agreement for the spray fields 
in 1988 without securing an easement for use as a spray field, -Mr. Bostic conveyed the land for the 
spray fields to himself and Mr. Page, and then Mr, Bostic and Mr. Page entered into a lease 
agreement with NTWS to use the land iri ,exchange for certain specified.rent. 

35. In addition, DEM issued a notice of violation in August, 1991, to NTWS after an 
inspection revealed that wastewater was flowing to an unfinished pump station in the Village of 
Stump Sound. 

Federal Court and Bankruptcy Proceedings 

36. Federal court proceedings grew out of Mr. Bostic', plan to develop.a tract ofland nn 
North Topsail Island to build a residential/resort community with a marina, home sites, a sew~r 
facility and other amenities. Pursuant to his plan, Mr. Bostic distributed promotional literature to 
homesite purchasers outlining his plan and tllaking many misrepresentations about the development 
of the site. In.fact, Mr. Bostic had not received the·necessary pennits to go forward with the 
development of the property. 
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37. In 1991, a nwnber of Mr. Bbstic's purchasers brought individual actions against Mr. 
Bostic and Mr. Page in federal district court in Wtlmington on claims of fraud and unfair and 
deceptive trade practices. These cases were consolidated and tried before Magistrate Judge 
Alexander Denson. Mr. Bostic and Mr. Page were held jointly and severally liable for the sum total 
.of $12,483,951.73 on these judgments, which included punitive damages. 

38. On the same day that the first judgment was rendered on April 10, 1992, Mr. Bostic 
conveyed certain of his real property to NTWS. Three days later, on April 13, 1992, Mr. Bostic 
conveyed additional real property to his son. Soon thereafter, Magistrate Judge Denson conducted 
a hearing in which Mr. Bostic promised to reconvey the properties and further promised that he 
would not convey ally other property without full consideration until the judgments in the case were 
satisfied. Plaintifls then wem forward with their post-judgment discovery and served Mr. Bostic with 
interrogatories and document requests on July 23, 1992. Mr. Bastic ignored the discovery requests. 

39. Upon being ordered to file a response, Mr. Bostic served his answer on October 12, 
1992. The answers, however, were deficient, and Mr. Bostic was again compelled to answer and was 
threatened with contempt. At a FebtiJary, 1993 hearing. Magistrate Judge Denson ordered Mr. 
Bostic to provide truthful and complete answers to plaintiffs' discovery. More hearings ensued, and 
Mr. Bostic was given several more opportunities to provide answers and was given notice of 
plaintifls' particular aliegations on a claim of contempt. Finally, on May 27, 1993, Magistrate Judge 
Denson held a fact-finding hearing on the motion for contempt and certified the facts for review by 
the district court. 

40. On August 6, 1993, Judge Fox held a show cause hearing for Mr. Bostic to show why 
he should not be held in contempt for failure to abide by the court's orders to respond fully and 
truthfully to the discovery requests. Following the hearing, Judge Fox made a number of findings of 
fact, including the following: Mr. Bostic misrepresented his ownership of Golden Acres, Inc. (the 
corporate entity selling real estate lots to the plaintiffs) and fraudulently transferred shares to his wife 
following the entry of the judgment; and Mr. Bostic willfully attempted to conceal ownership of a 
number of parcels of real property from the plaintiffs. The court then found Mr. Bostic in civil 
contempt and further found that confinement was necessary to achieve Mr. Hastie's compliance with 
the court's orders compelling complete and full disclosure to plaintiffs of his assets and further 
ordered Mr. Bostic to pay plaintiffs $30,000 in attorneys' fees. Finally, the court ordered that Mr. 
Bostic be tried for criminal contempt predicated on his misrepresentation of his ownership interest 
in Golden Acres, Inc., and his failure to make full disclosure of his real estate ownership. The trial 
was to be held in Wilmington during the court's October 12, 1993; session. 

41. While serving his jail time for contempt, Mr. Bostic filed for voluntary bankruptcy 
.under Chapter 11 (ostensibly to avoid the federal court judgment): He hired an attorney, Buz.zy 
Stubbs, to represent him in the bankruptcy. Although in a Chapter 11 proceeding the debtor-in• 
possession is nonnally responsible for calling a creditors' meeting and filing the appropriate disclosure 
statement and plan for reorganization, the Bankruptcy Administrator petitioned the court to have a 
Trustee appointed to oversee the reorganization and to have the assets sold to satisfy Mr. Bostic's 
debts. The bankruptcy then proceeded under the Trustee (Joseph Caliaway), who has sold off 
virtually all of Mr. Bostic's real estate and has now focused on the remaining issue of selling the 
North Topsail sewer facility. 
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42. During the first creditors' meeting called by Mr. Bostic,.he again took the stance that 
he did not own the assets held by his wife. The bankruptcy administrator then delivered a recording 
of the meeting to the U.S._ Attorneys office for. possible prosecution or investigation as a 
misrepresentation during the official bankruptcy proceedings, but the U:S. Attorney did not proceed 
with the matter. 

43. As part of the bankruptcy proceedings, the court approved a Plan ofReorganization, 
which gave the court continuing jurisdiction to approve sales of Mr. Bostic's assets. Among Mr. 
Bostic's assets was a one half ownership interest in NTWS. Mr. Bostic's ownership interest in NTWS 
was transferred to the bankruptcy estate. The other half of the NTWS,stock was owned by Roger 
Page, Mr. Bostic's former teal estate develOpment partner. Through,an out-of..co.urt agreement, and 
in lieu of filing for bankruptcy, Mr. Page surrendered control of his .shares in NTWS to his two major 
creditors, Bank of America and Branch Bank and Trust Company (collectively, the Banks). 

44. On April 20, 1999, Bankruptcy Trustee, Joseph Callaway, ·moved the Bankruptcy 
Court for an order allowing the sale ofNTWS, free and clear of all liens and encumbrances. Pursuant 
to the proposed sale, all liens and claims against Mr. Bostic or NTWS would be satisfied out of the 
sale proceeds, and the purchaser would obtain NTWS unencumbered. 

45. The initial sale aireement accompanying the motion ~as between NTWS. and 
AquaSource, Inc., a Texas corpo_ration. Under the first proposed sale agreement, AquaSource was 
to purchase NTWS for $2,250,000. The Banks, as beneficial owners of Mr. Page's stake in NTWS, 
agreed to reserve objection to the sale·limited only t_o the grounds of the adequacy of the sale price 
and that any claims of the Banks or Mr. Page to NTWS would be satisfied and extinguished·tbrough 
the sale proce~ds. In addition, Mr. Bostic's judgment creditors agreed' that their claims would be 
satisfied out of the sale proceeds and that they too would surrender any rights or claims in NTWS 
_upon its sale. 

46. Under the proposed sale, any sale ofNTWS requires and is sobject to obtaining 
regulatory consent from the Commission. Any claim of the Commission to the NTWS assets, 
however, would be transferred to the sale proceeds. This includes claims in paragraph 13 of the 
Commission's Order of January 27, 1994, regarding gross-up for income taxes on CIAC. 

47. The mcitionto sell NTWS was served on the Commission, giving it the opportunity 
to review the sale agreement and raise any objections. Under the terms of the sale agreement and 
order, regulatory pricing and tenns remain the province and jurisdiction of the Commission, and the 
purchaser will remain subject to the Commission's authority for future·operation ofNTWS assets. 

48. UI's May 7, 1999 contra<:! with the Bankruptcy Trustee arose from a sobsequent UI 
upset bid and auction before the Bankruptcy Court in which UI's last bid of$2. 7 million exceeded 
the last bid of AquaSource of$2.65 million: 

Other Court Actions Against Mr. Bostic 

49. InN,C. Dep't ofEnvironmental Health v. Marlow Bostic (Superior Court, Onslow 
County), a number of actions were brought against Mr. Bostic in Superior Court, Onslow County, 
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to recover civil penalties for various environmental violations. The records show four such ·actions, 
all resulting in-default judgments against Mr. Bostic. Three default judgments weie entered prior tQ 
the Public Staff's efforts to have all tap-on fees deposited in escrow. Those defaults totaled 
$75,955.10. Subsequeotly, another default judgmeot was entered against Mr. Bostic in the sum of 
$16,520 on July 8, 1993. These judgments thee created liens on NTWS's property. 

50. In United States v. Mr. Bostic Roger Page aitd North Topsail Water and Sewer Inc 
92 CV IOI (U.S. Dist. Ct. E.D.N.C.), a Clean Water Act action for injunctive relief was brought to_ 
require defendants to restore environmental damage from- discharge of pollutants onto wetlands. 
Defendants entered into a consent judgment on November 16, 1994, and clean up is complete. 

51. In the Matter of Coastal,Resources Commissioli Decision Against North Topsail 
Water and Sewer Inc. 96 N.C. App. 468, 386 S.E.2d 92 (1989)in 1982, Mr.·Bostic applied to the 
pEM for a pennit to construct a spray irrigation wastewater treatment facility on 11estuarine waters11 

in Onslow County. DEM issued the permit on May 11, 1982. After construction began, Mr. Bostic 
began excavations on the tract 'that were not depicted in the development plan submitted to the DBM 
The Division of Coastal Management (DCM) then investigated and issued a notice of violation on 
Fel>ruary 24, 1984, directing Mr. Bostic to install an earthen dam in the.tributary that the construction 
had disrupted. After Mr. Bostic initially ignored the order, he began piecemeal correction, and he did 
not fully comply until ov~ a month later. As a result, DCM assessed three civil penalties against Mr. 
Bostic in the amount of$24,000 on a finding that Mr. Bostic had willfully violated the Coastal Area 
Management.Act. On appeal, the Court of Appeals agreed with the DCM that Mr. Bostic-had 
willfully refused to comply with the DCM's directive and'had engaged'in 'a pattern of intentional· 
resistance. 11 

• 

Transfer-Related Issues 

52. UI has the technical, managerial, and financial capacity to own and operate the NTWS 
sewer system. 

53. Although NTWS is a financially-troubled public utility, there are no serious 
operational problems currently affecting the system. The sewer system is currently being operated 
in a satisfactory manner. 

54. All other things remaining equal, inclUsion ofthe·proposed acquisition adjustment in 
rate base would.support a $12.00 per month or 38% increase~ NTWS's residential rates. 

55. The purcbase price of$2.7 million that UI agreed to pay for the North Topsail system, 
which was established through an arms length bidding process, Was prudent. 

56. UI is obligated to purchase North Topsail whether the propoSed acquisition 
adjustment is include~ in rate base or not. 

57. Approval of the proposed acquisition adjustment is not in the public interest since the 
benefits to customers resulting from the allowance of rate base· treatment of an acquisition adjustment 
in this case would not outweigh' the resulting burden or harm to customers associated therewith. 

708 



WATER A)IID SEWER • SALE/TRANSFER 

58. The proper level of connection fees is $1,200 per residential equivalent unit. 

59. The appropriate amount of bond to be required ofUI is $200,000. 

60. The overcollection of gross~µp on CIAC should be refunded. 

61. The balance in the escrow account should be maintained by UI for purposes of making 
capital improvements to the NTWS sewer system. 

62. UI's management plsn is acceptable. 
. . 

63. The trsnsfer of the francbise snd assets ofNTWS to _UI is in the public interest snd 
should be approved. 

CONCLUSIONS 

The Public Staff testified that it supports the proposed transfer provided that, among other 
things, an acquisition adjustment is not allowed: ill contends that there· are two pivotal questions for 
the Commission to address. First, is NTWS a troubled system? Second, ifNTWS is troubled, do 
the benefits of the proposed acquisition outweigh the costs to ratepayers? 

In other words, it is UI's position thlil in order for sn acquisition adjustment to be considered, 
the system must be troubled and the benefits to the customers must outweigh the cost of including 
the acquisition adjustment in rate base. UI, through its testimony and' cross-examination of tbePublic 
Staff; sought to demonstrate that NTWS is a troubled system and that there are benefits to the 
acquisition that would outweigh the costs to ratepayers. The Public Stefl; however, takes the 
position that NTWS is not a troubled system and, therefore, the acquisition adjustment should not 
be allowed into rate base. 

Onslow County, an intervenor in this proceeding, opp'oses the proposed transfer on. the 
grounds that it is not consistent with the public convenience snd necessity, especially considering the 
fact that mis requesting to roll the acquisition adjustment into rate base. It is Onslow County's 
position that the public interest would be best served if the County acquires NTWS because Onslow 
County is in a better position t~ provide the best service at the lowest rates ~d to promote economic 
development throughout the County. However, no request far such an acquisitioil is before the 
Commission at this time. · 

The Attorney General takes the position that sn acquisition premium is not appropriate in this 
case. According to the Attorney General, the broad policy advocated by UI favoring acquisition 
adjustments would, if adopted, harm consumers by increasing the transfer price paid for utility 
systems and would pose an unfair burden on consumers. 

No testimony or evidence was presented in this docket calling into question the testimony of 
UI witness Wenz outlining UI's suitability as a purchaser ofNTWS. Indeed, UI_and its subsidiaries 
have long been considered to he professional, competently operated, well-capitalized water snd sewer 
companies. The Commission has adopted policies encouraging the trsnsfer of sma1i independently-
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operated, thinly-capitalized utilities to utilities like Ul U! has not conditioned its request to obtain 
the franchise for NTWS on Commission inclusion of the purchase price in rate base. The Commission 
concludes that UI possesses the financial and operational expertise and wherewithal to receive and 
operate the franchise and assets of the sewer facilities serving the North Topsail service area. 
Therefore, the Commission approves UI's request to obtain the franchise and assets ofNTWS. The 
only substantive contested issue in this docket is whether UI should be permitted to include its $2. 7 
million purchase price in rate base. The Public Stall; the Attorney General, and Onslow County 
oppose this UI request. For reasons set forth below, the Commission determines that the transfer 
should be approved, but that Ul may not include its proposed acquisition adjustment in rate base. 

The Transfer is in the Public Interest and ·should be Approved 
NTWS is a Financially-Troubled, but not Operationally-Troubled, Public Utility 

Today, N1WS continues to be a financially-troubled, although not an operationally-troubled, 
public utility. Since 1993, the owner of 50 percent of the N1WS stock, Marlow Bostic, has been in 
Chapter 11 bankruptcy. In order to liquidate the assets of Mr. Bostic, his SO-percent share ofN1WS 
stock has been transferred to the bankruptcy trustee. Mr. Page owns the other 50 percent of the 
N1WS stock. Mr. Page's stock, held by bank creditors, also has been transferred to the bankruptcy 
trustee so that the trustee can sell N1WS through the bankruptcy proceeding free of claims and so 
that the proceeds of the sale can be used to satisfy creditors' claims. Consequently, since 1993, 
N1WS has been tied up in the bankruptcy proceedings. N1WS 's assets, stock, earnings and good 
will have been held by the bankruptcy trustee to be sold for the benefit of creditors. The owners have 
been unable to provide or attract equity capital. NTWS has been unable to attract long-term debt 
capital because N1WS has been inextricably tied up in the bankruptcy proceeding. N1WS has no 
sources of traditional capitaliz.ation, Since 1993, the bankruptcy trustee has had N1WS on the 
market for sale, and the Public Staff has discussed the sale with at least sixteen potential purchasers, 
but until 1999 no purchaser was willing to make an offer of purchase. 

Prior to 1993, NTWS was owned and operated by those developing properties in the North 
Topsail area The owners conducted their affairs in a fashion that placed the financial well being of 
NTWS at risk. NTWS refused or was unable to pay its bills, resulting in numerous outstanding 
claims and judgments. As ofMay 1993, N1WS had power bills in arrears from Jones-Onslow EMC 
of$40,000, state environmental penalties from DEM and CRC reduced to judgment of $75,000, bills 
from McKim and Creed Engineers of $20,000, an outstanding loan from Atlantic Enterprises of 
$19,848, a loan from Centura Bank of $23,000, a bill from New River Marina for diesel fuel of 
$8,389 and an unquantified debt to Onslow County. On January 27, 1994, the Commission 
determined that these outstanding financial obligations placed NTWS at risk that utility operations 
would be interrupted due to execution or other actions taken to satisfy the amounts owed. As of 
today, nearly six years later, a number of these obligations and judgments are still outstanding. 

Subsequent to the institution of the Mr. Bostic bankruptcy proceeding in 1993 and the 
Commission's January 1994 Order removing Mr. Bostic from management ofNTWS, NTWS has 
been forced to rely on existing or future customers for its capital needs. Residential connection fees 
are established at $2,000 per connection, except where a pump station must be installed in which case 
the connection fee is $3,000. According to the Public Stall; N1WS's actual average cost of making 
a connection and a pro rata cost of anticipated capital improvements is only $1,200. Because NTWS 
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operates under a DWQ imposed moratorium limiting new connections. NTWS has required those 
seeking to connect to the system in the future to prepay the connection fee in order for them to 
reserve the capacity for when it will be needed. To date, 728 customers have.prepaid the connection 
fees to reserve future capacity. NTWS has collected $1,491,000 iil coiloection fees from these future 
customers. The estimated cost to connect these customers to the system is $398,132. Consequently, 
NTWS has collected $1,092,828 more from these future customers than NTWS will spend to connect 
them to the systein. NTWS uses thiS source·of customer-supplied capital to make improvements ·and 
repairs to the system and as a source [!f cash working capital. 

As of June 30, 1999, NTWS had a balance of$806,000 in the connection fee escrow fund. 
However, $287,000 of that amount has been earmarked for projects the Commission already has 
authorized for funding from the escrow fund. Of the uncommitted balance of $519,563, $398,132 
must be used to connect the future customers to the system. Thus, as of June 30, 1999, $121,431 
is left in the escrow fund as the unencumbered balance free forNTWS-to use as a source of capital 
to meet any outstanding or future needs. 

NTWS' s reliance on the connection fee escrow fund is no legitimate source of capital for a 
financially-viable uti1ity that is not dependent,up0n the Commission for-extraord,inary ratemaking 
devices. In the first place, future North Topsail customers should not be required to supply capital 
to make existing repairs and improvements and provide a source of cash working capital fo meet 
current day-to-day operations. Capital t0 meet these needs should come from the owner of the 
system who has the responsibility to meet the utility's capital needs: Even current ratepayers only 
·should be responsible for paying rates that are set to- allow pro rata recovery of the prudently 
employed capital invested to provide current service and a reasonable return on the unrecovered 
balance. 

With respect to the situation at North Topsail, future customers, on the other hand, should 
not be responsible for supplying any capital. A non-troubled, viable utility should have sufficient 
capacity to meet reasonably expected growth in its service area withol.lt·a requirement that future 
customers pay a connection fee in excess.of the' costs of connection.to reserve a place.when and if 
they need service. North Topsailcustoiners should only be required to pay a connection fee at the 
time the utility is called upon to.incur the cost to connect them to the System. 

Under. the scenario presently in.place for NTWS, the inability to obtain outside capital has 
resulted in a situati_on where Peter is bein8 robbe<ho pay Paul. Future· customers are supplying 
capital to enable current service. When and if these future customers are ready to be connected· and 
need to receive service from the sewer pl8.llt and facilities, the services which their capital has been 
used to finance will already have been used up by someone else. Secondly, the future 728 custoµiers 
have been required to pay approximately. twice as much as the cost· to connect them and the cost of 
the future capital additions they may cause NTWS to incor. Public Staff witness Floyd testified that 
the $1,200 connection fee average cost is established to recover the labor and materials cost of 
connection, plus the cost of a foW1b lagoon presently required under the DWQ environmental pennit. 

NTWS is finailcially-troubled because the connection fee escrow fund is an inadequate and 
inappropriate source of capital Even where the connection fees have been established at the 
historical level,welUn excess of costs, the amount of capital in excess of costs of connection is too 
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small to meet all of NTWS's capital needs. As of June 30, 1999, NTWS bad $121,000. in 
Uncommitted funds in the escrow fund.· Public StaffExhibit No. 2 lists the expenditures from the 
escrow ·fund from July 1993 through June 1999. Six times NTWS spent·escrow fees in excess of 
$121,000. In October 1996, NTWS spent $208,850 from the escrow fund for Hurricane Fran related 
expenses. Public Staff witness Floyd testified that this was an essential expenditure that could not 
have been deferred or postponed. 

NTWS is located geographically where it is extremely vulnerable to hurricanes. In filct, North 
Topsail is one of the most wlnerable spots for hurricane damage on the East Coast. Hurricane 
damage has been experienced often and recently in the past. Hurricane damage could occur 
unexpectedly in the future: Were NTWS to experience $208,850 in hurrieane damage today, NTWS 
would have insufficient capital to make the repairs and· would have nowhere to look for outside 
capital to make up the shortfall. Despite Public Staff claims to the contrary, a VISA card and credit 
with a few vendors are not-adequate sources of capital to meet these very real contingencies. 

Additionally, the Public Staff recommends that the connection fees be reduced to $1,200 on 
average. The $1,200 is established to recover only the costs of connection and the. cost of the fourth 
lagoon.1 If the connection fees are reduced-prospectively to $1,200, there will be no new source of 
uncommitted capital for any unanticipated future needs or to serve as a source of working capital that 
can be borrowed for noncapital repairs. 

Public Staff testimony and,conclusion that NTWS is not a financially-troubled system are 
without adequate foundation. The Public Staff ignores the pend ency of the bankruptcy proceedings 
and NTWS's inability to obtain outside capital. Not once does the Public Staff in its testimony and 
conclusions onNTWS's financial viability even mention theBostic bankruptcy and the fact that the 
bankruptcy prevents NTWS from obtaining any outside capital. 

The support for the Public Staff conclusion is also questionable for other reasons. The 
Public Staff supports its conclusion that NTWS is financially viable with Public Staff Exhibits 5 and 
6. Exhibit 5 relies upon "Viability Policies and Assessment Methods for Small Water Utilities" 
measurements qffinancial distress. According to the exhibit, a distressed system has a distress score 
of2.78 or below. For 1998, according to the exhibit, NTWS had a score of2.94,•only 1.6 above the 
distress score. However, the Public Staff included no score for the profit trend. The profit trend is 
based on the ratio of retained earnings over common stock equity. For 1994, the profit trend was 
(0.374),. determined" by comparing retained earnings of (302,005) to common stock equity of 
807,042. The profit trend for 1998 was considerably worse -· retained earnings of (1,550,714) and 
total common equity of(l,450,714). By including no score for profit trend in 1998, the Public Staff 
overstated the measurement ofNTWS's financial health and distorted NTWS's distress score. Even 
assuming no deterioration from 1994, thus using the (0.374) for profit trend, the total distress score 
for NTWS becomes 2.57, below the distress score threshold of2.78. 

When he was cross-examined on Public Staff Exhibit 5, Public Staff witness Hinton 
backtracked on the Public Staff conclusion that NTWS is financially viable. With respect to the 2.94 

1 The $1,200 assumes the cost oftbe fourth lagoon is $1 million. Mr. Floyd testified.that the cost 
of the fourth lagoon is $1.5 million. 
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distress score for NTWS for 1998, Mr. Hinton testified that "while it doesn't say it's a viable system, 
nor does it say it's a distressed system." Witness Hinton also testified that "In sum, the distress score 
shows that it is not a distressed system but nonetheless it's also showing that it's not a viable system. 
It is in that gray ~ea." 

In Exhi6it 6 the Public Staff relies on the Standard aod Poor's{S&P) financial benchmarks 
to conclude that NTWS has an attractive level of cash flow coverage. Of a potential 25 ratios for the 
five years of financial data the exhibit measure~ 12 have "no meaningful figure." The reason that the 
exln.Dit has sq little o~nsibly meaningful·data and otherwise shows that tber~ is cash flow coverage 
is that NTWS cannot borrow and therefore has no meaningful .debt or int~est expense. Without debt 
or interest expense, iio one should t:ie surprised that net income is sufficient to-cover the nominal level 
of interest expense that exists. Also, ihe net income from continuing operations cannot legitimately 
be used to cover any interest·expense because net income must be paid into another escrow fund to 
repay judgments obtained by state agencies for NTWS's failure to pay environmental fines. 

NTWSis a financialiy-troubled sewer utility because its owner/operator has been replaced and 
regulatory officials have been· forced to serve as surrogates to fill many .of the traditional_ roles of 
management. NTWs has'been forced to look to the Commission-establis~ed connection fee escrow 
fund as its source of funding both for operation and maintenance items and ~provements. Before 
NTWS can use the escrow fund, however, NTWS must obtain regulatory approval Under_ the 
procedure established by the Commission, NTWS must consult with and apply to the Public Staffto 
use any portion of,the escrow fund. After the Public Staff completes its analysis, the request is 
brought to·.the Commission. The Commissioll·must fesolve ariy c;lifferen~s betwei;in the Public Staff 
aod NTWS and•otherwise detennine whether the requested expenditures should be authorized. All 
of these steps occur.before the expenditures from the escrow fund are made. 

UI argues that NTWS is a troubled sewer utility from ao operations perspective. Both parties 
indicated that-,NTWS is effectively.on a sewer permit moratorium. This moratorium was made 
effective by DWQ, which issues _the sewer expariSion pennits and has jurisdiction over compliance 
with these permits.· DWQ has issued numerous sewer extensi~n permits.that provide fu.r a fixed 
number of connections based: upon the design flows anticipated from the users conneciiog to the 
system The capacity of the aggregate sewer extension permits is approximately 629,000 gallons per 
day, which is the permitted flow of the wastewater treatment facility. This effectively places a 
moratorium on new sewer extension p~rinits, not new customer connectiOOJi. NTWS h_as continued 
tQ connect new customers to its collectiori system. It has done so by reallocating_ flows and 
connections from previously issued sewer extension permits, under permission granted to NrWS by 
DWQ aod this Commission. Records ofNTWS clearly indicate that its customer base bad continued 
to expaod, without threat of punitive action by DWQ. Based on the foregoing, the Commission is 
of the opinion that the sewer collection system is adequately serving the needs of the customers who 
are using the·collection system. 

It is clear that prior to 1994, NTWS was in a state of noncompliance with its environmental 
permit issued by DWQ. Since 1994, however, NTWS management has·operated its facilities in a 
sound and reasonable manner. Further, customers testifying at the hearing on October 12, 1999, also 
indicated that service by the current management ofNlWS is satisfactory. Only one customer 
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mentioned a problem, which was an occasional odor from the island pumping station at the NC 210 
bridge. The rest were complimentary. 

The evidence supports the conclusion that NTWS management routinely makes prudent use 
of its available capital resources to provide an adequate quality of service to its customers. 
Furthermore, the NTWS system does not suffer from various system deficiencies, ongoing 
environmental regulatory violations and frequent customer complaints that typify operationally
troubled systems. The Commission finds and concludes-that the facilities owned and operated by 
NTWS are in satisfactory condition and· are currently" sufficient to provide sewer utility service to the 
customers. Without some evidence of inadequate service currently or in the recent past, the 
Commission cannot conclude that NT\VS is operationally troubled The recOrd in this case is devoid 
of such evidence. Accordingly, the Commission concludes-that NTWS is not an operationally
troubled system. 

The record clearly establishes that the "public convenience and necessity'' would be served 
by the transfer- of North Topsail to an owner other than its current st_ockholders. At this point, the 
stock of North Topsail is still owned by Marlow Bostic and Roger Page, neither of whom were able 
to ensure the operation of,North Topsail ill' an acceptable manner. A sale of North Topsail is 
inevitable given the necessity for the United States Bankruptcy Court for the Eastern District of 
North Carolina to utilize the stock in North Topsail ciwned by Mr. Bostic and Mr. Page to satisfy the 
claims of their creditors. A sale ofNorth Topsail to an adequately-capitalized owner will clearly serve 
the public interest- by eliminating the unusual procedures which have been utilized to financl\dhe 
operation, maintenance, and expansion of the North Topsail system and ensuring that sufficient 
resources will be avaI1able to ensure the provision of adequate service to current and future North 
Topsail customers. Ul is clearly a competent, adequately-capitalized, professionally-operated water 
and s~er utility. 

Accordingly, the Commission concludes that UI possesses the financial and operational 
expertise and wherewithal to receive and operate the franchise and assets ofNTWS. The transfer 
proposed herein will benefit the customers ofNTWS by ensuring the long-tenn viability of their sewer 
system, in that it will be owned and·operated by a professional utility company with the technical, 
managerial and financial capability to ensure the long-term provision of adequate service. 
Accordingly, the Commission approves U1's request to· obtain the franchise and assets ofNTWS. 
Such approval furthers the goal of promoting transfers of troubled systems tO professional, well
capitalized owners. 

With regard to the position taken by Onslow County that the public interest would be best 
served if the County rather than UI acquire·s NTWS, the Commission notes that the County did not 
participate in the bankruptcy bidding process to acquire NTWS and that there is no request to transfer 
NTWS to the County pending before the Commission. UI is the only transfer applicant. 

The Benefits ofUI's Ownership Do Not Outweigh the Costs of 
Including the Pllrchase Price in Rate Base 

Notwithstanding the fact that NTWS is a financially-troubled system, the Commission 
determines that UI's purchase price should not be included in rate base because the benefits to 
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N1WS's ratepayers from UI's owner.;hip do not outweigh any costs that may result from establishing 
rate base in this fashion. Although reaching the same result as that advocated by.the Public Staff with 
respect to this issue, the Commission cannot adopt ei~her the Public Staffs conclusion that North ~ 
Topsail is not a "troubled" utility or the analysis which both UI and the Public Staff have utilized tci 
support their ul~te conclusions with respect to the acquisition adjustment issue. After examining 
the relevant policy considerations and the prior ·_decisions of the Commission, the Commission 
concludes that the outcome in an acquis!tion ~djustment C8Se should ·~nge up.on whether the party 
seeking rate base treatmeot for an acquisition adjustment has established by the greater weight of the 
evidence that the purchase price which the purchaser has agreed to pay is prudent and that the 
benefits of including the acquisition adjustment in rate base outweigh_ any resulting burden to 
ratepayers: After conducting such an analys!s1 the Commission concludes that inclusion of the 
acquisition adjustment in North Topsail's rate base would be inappropriate because UI is obligated 
to purchase North Topsail regardless of our decision with respect to ·the acquisition adjustment issue 
and because lil has failed to-meet its burden of proving that the benefits to affected customers from 
the inclusion of the acquisition adjustr_nent in rate base oµ.tweigh the resulting harm. . 

The Commission's evaluation.of utility mergers is governed by G.S. 62-lll(a), which 
provides", in pertinent part, that "[n]!) franchise now existing Or hereafter issued under the provisions 
of this Chapter ... shali be sold, assigned, pledged or transferred ... except after application to and 
writteo approval by the Commission, w[,ich approval shali be given if justified by the public 
convenience and necessity." G.S. 62-11 l(a) requires the Commission to "inquire into all aspects of 
anticipated service and rates occasioned and engendered by the proposed transfer, and then detennin~ 
wheth~ the ~fer will serve the public convenience and necess_ity." State ex rel Utilities 
Commission v. Village of Pinehurst, 99 N.C. App. 224, 299, 393.S.E.2d ll1 (1990), aff'd 331 N.C. 
278, 415 S.E.2d 199 (1992). As a result, the Commission must detennine on the basis of an 
examination of all relevant facts and circumstances whether the-proposed transfer, either as proposed 
by the applicant or as modified to reflect the imposition of conditions as authorized by G.S. 62-113, 
is in the best interest of the relevant members of the using and-consuming public. 

The Commission establishes the rate base of North Car9linli utilities by ascertaining "the 
reasonable original cost of the public utility's property used and useful, or to be used and useful 
within a reas9nable time after the test period, in providing the service to the public within the State, 
less that portion which has been consumed by previous use recovered by depreciation," plus, to a 
limited exteot not applicable here, construction work in progress. G.S. 62-!33(b)(l). Although the 
appellate courts have apparently never had the opportunity to detennine the meaning of the reference 
to "reasonable original cost'' in G.S. 62-133(b)(l) in an instance when property previously dedicated 
to the public service is purchased by another public utility at a premium over net book value, the 
Commission has dealt with this issue on,numerous occasions. We do not, however, appear to have 
ever enunciated a single, specific method for detennining whether requests such as that advanced by 
UI in connection with this transfer application should be granted or denied. 

The 11ppropriateness of including an acquisitjon adjustment in rate base came .before a 
Commission Hearing Examiner in In re Carolina Water Service Inc of North Carolina., Docket Nos. 
W-354, Subs 39, 40, 41, Seventy-Sixth RepOrt Of the North Carolina Utilities Commission: Orders 
and Decision 739 (1986) (Carolina Water D: the Hearing Examiner's decision became that of the 
Commission after no party excepted to his proposed resolution of the acquisition adjustment issue. 
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In re Carolina Water Service Inc. ofNorth Carolina, Docket No. W-354, Subs 39, 40, 41, Seventy
Sixth Report of the North Carolina Utilities Commission· Orders and Decisions 769 (1986). After 

- noting that requests for rate base treatment of acquisition adjustments should be dealt with on a case
by-case basis, the Hearing Examiner opined that "the benefits of the acquisition to the-acquired 
customers and to existing customers [may] merit the inclusion of the debit acquisition adjustment" 
in rate base in some instances. Carolina Water I 739, 756 (1986). The Hearing Examiner approved 
inclusion ofan acquisition adjustment associated with the Mecklenburg systems in rate base becau~e 
the prior owner had failed to operate the systems properly, existing customers had better prospects 
for receiving adequate service as a result of the transfer, the sale price for the systems had been 
negotiated at arms length and was prudent, and the inclusion of the Mecklenburg systems in Carolina 
water Servfoe's rate base would tend to decrease rates for all other Carolina Water Service 
customers. Carolina Water I 739, 756-757 (1986). The Hearing Examiner reached the opposite 
conclusion with respect to the Chapel Hills and High Meadows systems since the record did not 
establish that the prior owner would have failed to make necessary system improvements in the 
absence ofa transfer, the amount which Carolina Water Service had spent on service improvements 
was unclear, there bad been no violations assessed against the High Meadows system, the record did 
not demonstrate that the sales had been conducted at anns length and that the purchase prices were 
reasonable, the circumstances surrounding the transfers were unclear, the purchases had been 
effectuated without prior Commission approval, and it was doubtful that the benefits to customers 
outweighed the costs. Carolina Water I 739, 757-758 (1986). The Hearing Examiner finally noted 
that a blanket refusal to allow the inclusion of acquisition adjustments in rate base might provide an 
undue stimulus to utility construction in lieu of asset purchases; that the potential harm from the 
inclusion of an acquisition adjustment in rate base could be minimized by carefully scrutinizing each 
"transaction to ensure that it is prudent, at arms length, and that the benefits accruing to the· 
customers outwe_igh the costs of inclusion in rate base of the excess purchase price;" and that 
allowing the inclusion of acquisition adjustments in rate base might encourage the transfer of small, 
poorly-operated systems to more qualified operators. Carolina Water I 739, 758 (1986). 

The Commission subsequently discussed the acquisition adjustment issue in a 1990 Carolina 
Water Service general rate case, where it stated tbat, "(a]s a general proposition, when a public utility 
buys assets that have previously been dedicated ta public service as utility property, the acquiring 
utility is entitled to include in rate base the lesser of the purchase price or the net original cost of the 
acquired facilities in the hands of the transferor at the time of the transfer." In re Carolina Water 
Service Inc of North Carolina, Docket Nos. W-354, Subs 74, 79, 81, Eightieth Report of the North 
Carolina Utilities Commission· Orders and Decisions 342, 394 (1990) (Carolina Water ID, The 
Commission adopted this general principle on the grounds "that the investor in utility property should 
only be entitled to recover his own investment" and that "public utility ratepayers normally should 
only be responsible for reimbursing an investor once for the cost of public utility property through 
depreciation expense recovered.through rates and through payment ofa return on the unrecovered 
investment." Carolina Water Il 342, 394 (1990). After making this initial statement, the 
Commission analyzed the facts and circumstances surrounding each acquisition adjustment challenged 
by the Public Staff, generally refusing to allow the inclusion Of these amounts in rate base on the 
grounds that "the developers contributed the system, and presumably intended to recover their costs 
through lot sales;" that the extent to which "they actually recovered their utility system investment 
through lot sales, or are still doing so, is irrelevant at this paint for regulatory purposes;" and that the 
record did not r~flect whether any other system improvements had, in fuct, been made. 

716 



iot:.i'·•"'l•f .-JI.,'/ . ·:,} ,}~-:j.•,·w;('t~\Jt 

t.i.'f, 

WATER AND SEWER • SALE/TRANSFER 

Carolina Water!! 342, 395-396 (1990). As a resul~ the Commission indicated a strong general 
policy against the inclusion of acquisition adjustments in rate base subject to exceptions in appropriate 
instances. See also: In re Transylvania Utilities Inc Docket No. W-1012, Sub 2, 3 (1995) 
ITransvlvania) r'the Commission agrees with the Hem:ing Examiner that the. Company has not carried 
the burden of proof that the benefits to ratepayers outweigh the.cost of inclusion in rate base of the 
excess purchase price or that system deficiencies would have gofle unaddressed if not for the 
acquisition by the acquiring company"). 

The Conimission recently considered.an acquisition adjustment issue in connection with an 
application by Heater Utilities, Inc., to purchase a water utility system in.the Hardscrabble Plantation 
subdivisio"' In that case, the Public Staff argued tha~ under a ''three prong" test allegedly established 
in Carolina Water I, Heater should not be allowed to include an acquisition adjustment in rate bRSe 
unless "[t]he benefits to ratepayers . .. o~tweigh ... the cost of inclusion in rate base of the excess 
purchase price," u[s]ystem deficiencies_would have gone unaddressed if not for .the acquisition by the 
acquiring company," and "[t]he acquisition was the result of arms' length bargaining." In re Heater 
Utilities, Inc. Docket·No. W'274. Sub 122, 9 (1997) (Hardscrabble). In rejecting the Public Stall's 
·argument, the Commission noted that the Hearing Examiner "discuSsed'.a large number of specific 
facts" in Carolina Water· 1. "including: (1) service impr_ovements that would have gone unaddressed; 
(2) increased.rates; (3) arms' length bargaining; (4) prudent purchase price; (5) benefits to acquired 
and acquiring customers; (6) average per customer rate base of the acquiring company as opposed 
to the per-customer purchase price; (7) operating efficiencies; and (8) spreading costs under unified 
rate structure and other items" and pointed outthat ~•[t]he three-prong test" upon which the Public 
Staff relied "does not appear, vernatirn, in [the Hearing Examiner's] order." Hardscrabble 10 (1997). 

Heater, on the other band, claimed that the test adopted by the Hearing Examiner in Carolina 
Water I focused ·on "whether the purchase price was prudent, ·whether.the purchase price restilt!m 
from amis' length bargaining, and whether the "benefits to consumers ... oufweigh[ed] the cost of 
including the purchase price in rate base." Hardscrabble 10-11 (1997). Although the Commission 
concluded that the entire cost of the Hardscrabble system had been recovered through fees paid to 
the developers of the system, Hardscrabble·9 (1997), and that there were no deficiencies in the 
Hardscrabble.system, Hardscrabble 11 (1997), ·it- ref4sed to treat these facts as dispositive since uit. 
.. would conflict with sound regulatory policy and practice, to send a signal to the water utility 
industry that a small system should be allowed to deteriorate so that it csn command a higher sales 
price, since the,acquiring company could then obtain rate base treatment on its purchase price." 
Hardscrabble 11 (1997). After concluding that the purchase price that Heater paid for the 
Hardscrabble system was,lower than its existing per-customer irivestnient, that the Hardscrabble 
system was in good COl}dition and located near other Heater-owned systems, that the purchase of the 
Hardscrabble system wOuld tend to reduce rat~s for other Heater customers, and that the .transfer of 
the Hardscrabble system to Heater would allow customers located on that system to receive service 
from a professionally-operated utility and prior to refusing to allow Heater .to change its uniform rates 
to customers of the Hardscrabble system, the Commission concluded "that H~ater should be allowed 
to make the requested debit acquisition adjustment to rate base" since "[t]he Commission has 
articulated a pOsitiOn of encouraging the orderly transfer ofv.:a,ter systems from developers and small 
owners to reputable water utilities Uke Heater'' and since "its decision·h~rein, based on the facts and 
circumstances pre'sented, promotes and serves the public interest ,and is in the public interest." 
Hardscrabble 11 (1997). 
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The Commission Orders discussed aboye do not clearly state a single, definitive test for 
resolving acquisition adjustment issues in water and sewer transfer cases. Carolina Water I does not, 
for example, explicitly me,ntion the three-prong test upon which the Public Staff relied in 
Hardscrabble or establish the appropriateness of using an eight-factor test like that emphasized by the 
Public Staff at one point in this ~e. Although Carolina Water I does recite the three factors .Upon 
which H~er relied in Hardscrabble that test does not-neatly cover or place equal emphasis upon all 
of the factors mentioned by the Hearing Examiner in Carolina Water I or explicitly place the burden 
of proof in acquisition adjustment cases upon the applicant utility as apparently required by Carolina 
Water IT and Transylvania. The Jack of clarity in the nature of the test which should be employed 
in resolving acquisition adjustment issues is heightened when one compares the language ofCarolilla 
Water II which expresses a strong skepticism about allowing rate base treatment of acquisition 
adjustments, and the equally clear language of Hardscrabble, which stresses th~ benefits of 
transferring small water and sewer utilities to larger, more professional operations. As a result, it i!;i 
appropriate for the Commission to begin its analysis-in this case by developing a test for identifying, 
the circumstances in which rate base treatmeitt,of acquisition adjustments is appropriate based upon 
the relevant provisions of North Carolina law and considerations of sound regulatory policy. 

A majority of regulatory agencies in the United States have decided that, all other things being 
equal, acquisition adjustments should riot be afforded rate base treatment. According to Bonbright, 
"most commissions are skeptical of transfers between utilities at excess costs, so rate base 
adjustments are generally not made unless the utility can demonstrate actual, distinct and substantial 
benefits to all affected ratepayers." J. Bonbright, A Danielson, and D: Kanierschen, Principles of 
Public Utility Rates 286 (1987). See also: 1 A. Pries, Principles of Public Utility Regulation 189 
(1969) (although the majority of regulatory commissions have refused to include acquisition 
8djustments in rate base, such treatment has beeri allowed where "the transaction was at arm's
length," "resulted in operating efficiencies," "received regulatory app'roval as having been in·the 
public interest, 11 or "made possible a desirable integration of facilities"). The adoption of such a 
general rule is clearly appropriate, for the routine inclusion of acquisition adjustments in rate base 
Would tend to create an inCCntive for purch·asers to pay a high price to acquire utility assets, confident 
in the knowledge that such payments would be recouped from ratepayers. AB a resul, the approach 
the Commission should adopt ought to place the burden of proof on the acquiring utility to 
·demonstrate the appropriateness of including an acquisition adjustment in rate base. 

Assuming the appropriateness of adopting a general rule prohibiting the inclusion of 
acquisition adjustments in rate base in the absence of a showing of special circumstances justifying 
a contrary decision, the next question becomes one ofidentifying the circumstances under which rate 
base treatment of acquisition adjust~ents should be deemed proper. As should be apparent from an 
analysis of the Commission's previous Orders concerning this subject, a wide range of factors have 
been considered releVant in attempting to resolve this question, including the prudence of the 
purchase price paid by the acquiring utility; the extent to which the size of the acquisition adjustment 
resulted .from an arms length transaction; the extent to which the selling utility is financially or 
Operationally "troubled;" the extent to which the purchase will facilitate system improvements; the 
size of the acquisition,adjustment; the impact of including the acquisition adjustment in rate base on 
the rates paid by customers of the acquired and acqniring utilities; the desirability.of transferring small 
systems to professional operators; and' a wide range of other factors, none of which have been 
deemed universally dispositive. Although the number of relevant considerations seems virtually 
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unlimited, i!ll of them apparently relate to the question of whether the acquiring utility paid too much 
for the acquired utility and whether the customers of both the acquired and acquiring utilities are 
better off after the transfer than they were before that time. This method of analysis is consistent with 
sound regulatory policy since it focuses on the two truly relevant questions which ought to be 
considered in any analysis of acquisition adjustment issues. It ~s also consistent with the construction 
ofG.S. 62-11 !(a) adopted in State ex rel Utilities Commission v. Village of Pinehurst. 99 N.C. App. 
224,393 S.E.2d 11! (1990), -aff'd 331 N.C. 278,415 S.E.2d 199 (1992), which seems to indicate 
that all relevant factors must be considered in analyzing the appropriateness of utility tr3I!sfor 
applications. As il resul~ contrary to the approaches advocated by both ill and the Public Stall; the 
Commis.sion should refrain from allo--wing rate base treatment of an acquisition adjustment unless the 
purchasing utility establishes, by the greater weight of the evidence, that the price the purchaser 
agreed to pay for the acquired utility was prudent and that both the existing customers of the 
acquiring utility and the customers of the acquired utility would be better off [ or at least no worse oft] 
with the proposed transfer, including rate base treatment of any acquisition adjustment, than would 
otherwise be the case. 

Although the Public Staff attempted to show that the purchase price which ill agreed to pay. 
for the North Topsail system was imprudent, the Commission concludes that UI has met its burden 
of proof with respect to this issue. The Commission takes judicial notice that the' North Topsail 
system is located in an area which is experiencing or is likely to experience significant growth. G.S., 
62-65(b). A prudent purchaser might well elect to pay more than net book value for a sewer utility 
with no immediate operational problems, such as North Topsail, on the assumption that acquiring the 
right to operate that utility's system bad independent value over and above the net book-value of the 
acquired utility's assets. In addition, the purchase price which ill agreed to pay was established at 
an auction conducted under the auspices of the United States Bankruptcy Court for the Eastern 
District ofNorth Carolina which was intended, for obvious reaso·ns, to maximize the purchase price 
obtained for the North Topsail system. The price at which ill purchased North Topsail was only 
$50,000 greater than the last bid submitted by its principal rival dufing the auction. According to the 
bidding procedures followed during the auction process, additional bids were required to be submitted 
in $50,000 increments, As a result of the fact that the purchase price paid by ill was clearly 
astablisbed through an arms length bidding process and the fact that the price which ut ultimately 
agreed to pay was the minimum amount apparently necessary to prevail in the.bidding pi'ocess, the 
Commission is satisfied that the purchase price which UI agreed to pay fur the North Topsail system 
was prudent. 

In addition to its relevancy to a determination ofwhether·approval of the transfer is in the 
public interest as previously discussed above, the issue of whether North Topsail should be labeled 
a "troubled" utility, is also undoubtedly Televant to a proper resolution of the acquisition adjustment 
issue. The Commission does not, on the otlier band, agree that a determination of whether North 
Topsail is ''troubled" should be deemed dispositive of the acquisition adjustment issue as both ill (Tr.' 
Vol. 2, p. 115) (the ultimate issue is whether North Topsail is a "troubled" system and, if so, whether 
the benefits associated with the proposed acq'.uisitjon outweigh the cost so as to justify inclusion of 
the acquisition adjustment in rate base) and'the Public Staff(Public Staff Proposed Order, pp. 15, 19-
27) (the Commission should analyze the acquisition adjustment issue utilizing the test enunciated'by 
ill) seem to suggest. To the contrary, treating the question of whether North Topsail is a "troubled" 
utility in this manner is inconsistent with Commission's decision in Hardscrabble and effectively 
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eliminates the necessity for the Commission to consider all relevant factors as required by 
G.S. 62-Ill{a). 

The fervor of the parties' advocacy with respect to the "troubled" system issue should not 
obscure the relative clarity of the record with respect to this questio1t The evidence which the parties 
used to debate this point included considerable discussion of North Topsail's past travails. The 
CommisSion disagrees with UI's contention that our determination of whether North Topsail is a 
"troubled" system should rest, to an apparently large extent, on North Topsail's indubitably checkered 
history. The Commission is required to decide whether a transfer of the North Topsail system to UI, 
·including the extent to which the acquisition adjustment should be included in rate base, is currently 
in the public interest. An analysis of past events is relevant to this issue to the extent that earlier 
developments impact North Topsail's current situation. 

Nevertheless, the customers of North Topsail are not plagued with any serious operational 
problems at the present time. No customers advanced any serious service quality complaints at the 
October 12, 1999 public hearing. As.a result, the Commission is persuaded that, barring any 
unforeseen emergency such as another major hurricane, the North Topsail system is currently being 
operated in a satisfactory manner. In addition, the record does not suggest that an acquisition by Ul 
will have any immediate impact on the quality of the service which North Topsail provides to its 
customers. That determination, however, does not end the inquiry. The long•tenn prospects for 
Nqrth Topsail under current ownership and management are not unclouded. The record reveals the 
existence of potential long•tenn operational problems arising from limitations upon the cap.acity of 
North Topsail's system, including restrictions upon its ability to add new customers. Although the 
Public Staff may well be correct in asserting that these problems will ultimately be resolved even 
without a change in ownership or management, the simple fact remains that the limitations in question 
do exist now. In addition, the record shows that North Topsail does not have access to adequate 
capital. Although current management has undoubtedly improved North Topsail's ability to serve 
customers, restored the system to good working order after several major hurricanes, and operated 
the system well given existing resource constraints, the undisputed evidence of record establishes that, 
all other things being equal, North Topsail customers would be better off in the event that tho system 
was owned and operated by an adequately-capitalized and professionally-run entity. As a result, the 
Commission has concluded that North Topsail is a financially-troubled utility. Nevertheless, that 
conclusion, considered in isolation, is not clispositive of the acquisition adjustment issue. 

In that regard, the Commission notes that UI's willingness to purchase the North Topsail 
system was not conditioned on inclusion of the acquisition adjuStment in rate base. Instead, the 
contract between UI and the Bankruptcy Trustee clearly obligates UI to purchase North Topsail 
whether or not the Commission approves inclusion of the proposed acquisition adjustment in rate 
base. At least one other adequately-capitalized utility attempted to buy North Topsail without seeking 
rate base treatment for an acquisition adjustment. Under this set of circumstances, the customers of 
North Topsail will get the benefit of ownership and operation by an adequately-capitalized and 
professionally-run utility regardless of whether the Commission approves inclusion of the acquisition 
adjustment in rate base or not. For this reason, much of the argument advanced by UI is less than 
compelling. As a result, the Commis.sion concludes that we should decide the acquisition adjustment 
issue on the _basis ofan assumption that current North Topsail customers will receive service from 
an adequately-capitalized, professionally-run utility regardless of our decision with respect to the 
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acquisition adjustment issue and that the benefits to customers necessary to justify inclusion of the 
acquisition adjustment in rate base must be found elsewhere. 

The fact that m•~ obligation to purchase North Topsail is not conditioned On approval of the 
proposed acquisition adjustment distinguishes this case from the numerous· recent Commission 
decisions upon which UI places.emphasis. ·For example, the Commission expressly noted in In..m 
Heater Utilities. Inc Docket No. W-274, Sub 215, 2 (1999), that "[t]be contracts for transfer filed 
with the application are conditioned upon Heater's Obtaining Commission ai,p_roval of an acquisition 
adjustment allowing Heater-to receive rate base treatment of the full $520,000 purchase price.'.' 
Similarly; in In re Heater Utilities Inc., Docket Nos. W-274, Subs 233, 234, 235, 236, and 237 
(1999), the ·commission approved the transfer of various water .and sewer utility systems from 
Mid South to Heater under a contract which conditioned this transaction ''upon Heater obtaining an 
acquisition adjustment to all_ow Heater to receive future rate making treatment as [sic] rate base for 
the full pw-chase price." Furthermore, the contract for the traQ.Sfer oftlie Bragg Estates subdivision 
from Water, Inc., -to Brookwood Water. Corporation at issue in In re Brookwood WS:ter Comoration, 
Docket No. W-177, Sub 46 (1999), expressly provided that the purchase price tci be paid by 
Brookwood to Water, Inc., for the Bnlgg Estates subdivision.was to,be the_greater of the net <;>riginal 
cost investment which Water In~, had in the Bragg Estates system as determined by the Commission 
or $15,000 and that the proposed transfer was "null and void" in the event that "the Commission [did] 
not approve the entire purchase price as rate base." Finally, the Commission's decision in~ 
Brookwood Water Corporation Docket No. W-177, Sub 47, 2 (1999), noted that Brookwood's 
agreement to purchase the Wrightsboro system from Scotsdale Water & Sewer, Inc., "was 
conditioned on Commission approval of full rate base treatment of the purchase price," which, in turn, 
included an acquisition adjustment. As a result of the fact that all of the_se cases involved sale 
agreements in Which the benefits resulting from the proposed transfer were contingent upon 
Commission approval of the proposed acquisition adjustment, none of these cases support approval 
of an acquisition adjustment in this case. 

Admittedly, the Hsrdscrabble decision cannot be distinguished on this basi~ since the record 
in Hardscrabble reflects that Heater-expressed the intention to consummate the purchase of the 
Hardscrabble system regardless of the Commission's resolution of the acquisition adjustment issue. 
Nevertheless, the facts at issue there are sufficiently different from those at issue here to support a 
different result. At the same time that,the Commission approved Heater's request for rate base 
treatment of an acquisition adjustment in Hardscrabble it refuSed t'o allOw Heater to charg~ its 
uniform rates, saving Hardscrabble customefs,from a substantial increase. The Commission also 
noted in that case that, even after the inclusi,;m of the acqW5!tion 8.djustmeni in rate base, Heatef''s 
$100 per-<:Ustomer investment in the Hardscrabble system was substantially less than the $575 per
customer investment which Heater had in the rest ofits systems. Finally,.the Commission emphasized 
that the likely effect of encouraging the transfer of the Hardscrabble system to Heater through a 
decision to approve the inclusion of the acquisition adjustment in fate base would- be to 'place 
downward pressure·on Heater's uniform rates. In this case, on the other hand, inclusion of the 
acquisition adjustment in rate base would increase North Topsail's per-customer investment from 
$503 to $1,390, more than eight times the per-customer acquisition adjustment approved in 
Hardscrabble. In addition,.unlike Hsrdscrabble the effect of allowing the inclusion of the acquisition 
adjustment in· rate base in this instance would -be to place upward pressure on the uniform rates 
charged by Ul's largest North Csrolina subsidiary in the event that the two systems were to be 
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consolidated. As a result, the fact that the per-customer impact of including the acquisition 
adjustment at issue here in rate base is so much greater-than was the case in Hardscrabble and the fact 
that another potential purchaser was willing to forgo inclusion of the acquisition adjustment in rate 
base makes the two cases fundamentally different. 

The only additional benefit which may flow to North Topsail customers from inclusion of the_ 
acquisition adjustment in rate base in this case stems from UI's offer to withdraw North Topsail's 
pending application for a general rate increase and to refrain from seeking to increase rates for 
affected customers for three years. Although Stich an offer might, under some circumstances, suffice 
to justify inclusion of an acquisition.adjustment in rate base, the Commission is not persuaded that 
such ill the case in this instance. In analyzing this issue, one should remember that the burden of proof 
is on UI to establish that the benefits of the proposed transfer, including rate base treatment of the 
acquisition adjustment, outweigh the associated burdens. The undisputed evidence establishes that, 
all other things remaining equal, inclusion of the acquisition adjustment in rate base would support 
a $12.00 per month or 38% increase in North Topsail's ordinary residential rates. Although UI has 
argued that a number of factors, such as customer growth, increased efficiencies, and economies of 
scale, could well offset some or all this rate increase, the extent to which,such factors would have that 
effect is, at best, uncertain. In the absence of a decision to include the proposed acquisition 
adjustment in rate base, UI would, presumably, pursue the application for a 22% rate increase which 
North Topsail filed with the Commission in 1999. Although the record is not entirely clear on this 
point, the Commission assumes that many of the same factors which allegedly support a 22% increase 
now would still be present at the time that Ul's self-imposed rate increase moratorium expires (a 
change in ·the treatment of the overcotlected CIAC gross-up may have some impact on the validity 
of this statement), so that the proper basis for comparisOn is whether customers are'better off with 
a22% increase now or a 60% (modified as necessary to reflect the passage of time) increase at the, 
end of three years. Assuming an 8.5% discount rate and a twenty-year calculation period, 
North Topsail's ratepayers are better off with an immediate 22% increase than with a 60%·increase 
in three years on a net present value basis. 

Moreover, the extent to which-North TOpsail is entitled to a 22% increase at the present time 
is unclear. The Public Staff contends that North Topsail is only entitled to a 1.67% increase at 
present; at an absolute minimum, observers of the regulatory process in North Carolina can safely 
assume that North Topsail's request for increased rates is unlikely to be approved without at least 
seine modification. On the other hand,-there does not appear to be any dispute that, all else remaining 
equal, the inclusion of the proposed acquisitiOn adjustment in rate base will result in a 38% increase 
for North Topsail's customers separate and apart from other factors. · Once again, if one assumes that 
North Topsail is entitled to either 8. 1.67% increase or a 10% increase now, the net present value of 
such an increase calculated over the next twenty years using an 8.5% discount rate is less than the 
net present value of a 39.67% or a 48% increase, respectively, three years from now calculated using 
the same assumptions. As a result, the·Commission is simply not persuaded that North Topsail's 
customers are better o~ over the long t~rm, with a 38% increase plus any currently justifiable 
increase, adjusted to reflect the passage of time, three years from now compared to any currently~ 
justified increase implemented in the near· futufe. As a result, given that the immediate improvement 
in service conditions is not likely to be of overwhelming significance, that the benefits of having,an 
adequately-capitalized owner will be availilble to North Topsail customers regardless of our decision 
with respect to this issue, and'that the rate impact of the inclusion of the acquisition adjustment in rate 
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base is likely to be greater than the alternatives, the Commission cannot conclude that the benefits 
of the proposed transfer as outlined by Ul outweigh the costs. 

: In apparent recognition of this problem, UI also indicated that, following completion of the 
transfer, it would consider consolidating the North Topsail system with its Carolina Water Service 
systems and charging North Topsail's customers on the basis of the unifonn rates currently in effect 
for Carolina Water Service's customers. The Commission is not persuaded that this proposal 
overcomes the difficulties outlined above. First, the implementation of this proposal would require 
Comrnis.sion authorization at the conclusion of a separate proceeding. As of the present date, UI has 
not applied for the authority to consolidate North,Topsail with Carolina Water Service; there is no 
guarantee that the Commission would give its blessing to such a transaction if it were to be proposed. 
Second. the record reflects that substitution of Carolina Water Service's uniform rates for those 
currently charged by North Topsail would still result in a rate incresse for those North Topsail 
customers with individual pump stations who pay their own pumping expense. Third. and most 
bnportant, the effect ofbnplementing this proposal would sbnply be to transfer the burden resulting 
from the inclusion of the acquisition adjustment in rate base from cµrrent North Topsail customers 
to all customers served by Carolina Water Service. It thus appears that Carolina Water Service 
customers would receive absolutely no benefit whatsoever in return for the assumption of this burden. 
As a result, the Commission is unable to conclude that, in the event that UI decides to consolidate 
the North Topsail system with its Carolina Water Service subsidiary, all affected customers will be 
better off following a·Commission decision to approve the transfer as proposed by UI than would 
otherwise be the case. 

Although UI argues that there are a number of other benefits which it believes will 
3:ccrue to customers from a transfer ofNorth Topsail to UI, including the ability to reduce connection 
lees prospectively to costs, UI's ability to post the required bond, the likelihood that UI will be able 
to refund the overcollected CIAC gross.up, and the Commission's ability to relinquish its role in 
mansging NTWS to UI, all of these additional benefits sbnply reflect the fact that the new owner of 
North Topsail will be a financially-visble entity and that such a financially-viable owner will require 
less Commission supervision and have more financial resources than are currently available to 
North Topsail. In essence, UI would have-thC Commission conclude that the benefits which would 
accrue to customers from transferring ownership of North Topsail to a solv~nt, competent utility such 
as UI are sufficient to justify inclusion of the acquisition adjustment in rate base. Nevertheless, at 
bottom, it appears to the Commission that all of the benefits which would accrue to North Topsail 
customers from an acquisition by UI will exist whether or not the acquisition adjustment is included 
in rate base. For that reason, the Commission cannot approve the proposed transfer coupled with rate 
base treatment of the proposed acquisition adjustment A decision refusing to approve the transfer 
in the manner requested by UI is consistent with the Commission's prior acquisition adjustment 
decisions and with considerations of sound regulatory policy~ On the other ban~ approval ofUI's 
proposal would, in effect, amount to a decision that an acquisition adjustment would be included in 
rate base any time that a large, professionally-operated utility acquires a smaller system, an approach 
which is inconsistent with this Commission's precedent and considerations of sound regulatory policy. 
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Connection Fees Should Be Es_tablished at $1,200 • 

· Conoection fees should be reduced to'Sl,200 per residential equivalent unit, equal to 360 gpd, 
'With a minimum of $1,200 for each connection· or dwelling unit. Commercial customers would pay 
a connection fee based on design flow of the business to be served, with a minimum of$1,200. 
Multi-unit construction would pay $1,200 times the number of units served. 

Currently, residential connection fees are $2,000 for a new service connection not requiring 
the installation ofa pumping station and $3,000 for a connection that requires the installation ofa 
pumping station. In its·application, ill proposed no change in connection.fees. The Public St~ 
proposes to reduce connection fees to the cost of labor and materials to make the connections plus 
the $1,000,000.cost ofa fourth lagoon. The Public Staff maintains that connection fees at this level 
would provide UI with the same level of CIAC and is consistent with the connection fees authorized 
for UI's other affiliated companies. 

At the hearing and in its proposed order, UI agreed~ the Public Staff recommendation that 
connection fees charged after the transfer ~hould be reduced. The Commission determines that the 
level of connection fees agreed to by the parties should be approved prospectively without altering 
the rights of those who have prepaid connection fees prior to the transfer. 

Bond Should be Established at $200,000 

The bond for UI with respect to NTWS required pursuant to G.S. 62-110.J(a) should be 
established at $200,000. The Public Staff addressed tho five criteria that must be considered by the 
Commission in setting the bond amount pursuant to G.S. 62-11 0(a). In sumrruuy, the Public Staff 
determined that UI'iS affiliated with companies providing water and sewer utility service in North 
Carolina; ill's record of operation is satisfactory; there is projected growth of3%; there is no need 
to construct new facilities, as the existing facilities were capable of accommodating the flows 
anticipated for at least tho next 15 years; that the NTWS facilities are in excellent condition; and that 
NTWS bas made expenditures to repair damage caused by adverse weather events. The Public Staff 
recommended a bond of $200,000, which is the largest amount of damage NTWS has suffered as a 
result ofa single hurricane. UI does not object to the bond. The Commission agrees with the parties 
as to the size of the bond. 

NfWS was initially franchised prior to September 1987, when the bonding legislation was. 
enacted. G.S. 62~110.3(b), however, imposes a bonding requirement on contiguous extensions 
regardless of when a franchise was issued. Furtl}ennore, G.S. l 10.3{c) authorizes the Commission, 
at any time, to reevaluate the amount of a bond based on changed circumstances. The Commission 
is of the opinion that the proposed transfer is such a change. 

UI Should Refund Oven:ollected CIAC Gross-Up 

The sum of$337,200, representing the overcollection of gross-up on CIAC, that NTWS has 
been unable or unwilling to refund,.should be refunded byUI. In Docket No. W-754, Sub 12, the 
Commission ordered N1WS to refund $241,150 plus accrued interest to customers for overcollection 
of the gross-up for income taxes on CIAC by filing a refund plan and beginning repayment in July 
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1992. On August 20, 1992, in response to a motion of the Public Staff, the Commission found that 
NTWS had failed to file a plan and make refunds as <;>rdered. At a Show Cause Hearing on 
September 23, 1992, in Docket No. W-754, Sub .J2,. NTWS submitted financial information prepared 
by its accountant and testified about the financial problems it was experiencipg. The Commission 
approved a Joint Stipulation in Docket No. W-754, Subs 12 and 14 treating the gross-up as cost-free 
capital and deducting it from rate base. The Commission stated that ifNTWS were transferred or 
sold, the gross-up should be refunded to the CIAC _contributor as originally stipulated by NTWS and 
as ordered by the Commission. 

In this docket, the Public Staff recommends that $337,200 be refunded to the 
CIAC·contnbU.tors as originally ordered by the Commission. Also, the·Public S~recommended 
that UI file a refund plan. · 

At an earlier proceeding in this docket, Joseph N. Callaway, Bankruptcy Trustee in the Mr. 
Bostic baokruptcy proceeding, asserted th.at the unclaimed portion of the $337,200, if any, was part 
of the assets.of the bankruptcy estate that should be included within the funds to be distributed to 
creditors. · 

Although,UI does riot wish to become embroiled in the dispute over the disposition of the 
CIAC gross-up, UI does not contest refunding the $337,200 to the contributors to the extent these 
funds are released by the Bankruptcy Trustee and are provided from the preexisting fund. ·m 
submitted a refund plan with its proposed order. The refund plan outlines a Procedure to identify 
contn1mtors, make refunds, and treat unclaimed refunds as.cost-free capital. · 

The Commission concludes that the amount of $337,200 should be refunded to the 
contributors of the CIAC; provided, however,, that any unclaimed refunds will be retained by UI as 
cost-free capital. With support from the Public Staff, UI will be eKJ)ected to obtain records from 
NTWS and proceeds from tlie Trustee with .which to make refunds. 

UI Should Maintain the Connection Fee Escrow 
Account for Capital Improvements 

Iri Docket Noa W-754, Subs 12 and 14, the Commission establ,ished a connection fee escrow 
account. Connection fee receipts are placed in this escrow account, and specific Commission 
approval is required before spending any of the funds in the account. Since the escrow account was 
set up, the Commission has allowed NTWS to use the funds to upgrade the sewer system and 
purchase land, building, vehicle; and other utility assets, 

Iri this docket, the Public Staff recommends that the balance in the connection fee escrow 
account on the date NTWS is sold be maintained by UI for the purposes of capital improvements for 
use only to upgrade and improve·NTWs 's'sewer system. The Public Staff recommends that Ulbe 
required to file annually a report with the ConµnisSion listing the balance iri the account, investment 
income received·.and_expenditures made from the account. TliePublic Staff recommends that the 
~alance in the escrow account will Only affect rate base once expenditures are made from it and that 
UI increase both plant in service and CIACfOr any amount spen~ out of the escrow fund. 
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UI expresses no objection to the Public Staff proposal. However, UI expresses its willingness 
to administer the escrow account in accordance with the Commission's wishes and directives without 
the need to file an annual report. UI is willing for the Commission to rely upon UI to use the escrow 
account fluids reasonably and prudently ahd for the Commission to assess the prudence ofUI's 
administration of the escrow fund in subsequent rate cases. 

The Commission approves the recommendation for UI to maintain the connection fee escrow 
account to upgrade and improve the NTWS sewer system and to account-for ~ds expended· from 
the account. AB connection fees are being reduced and UI will be responsible for funding most capital 
additions through its own resources, UI is released from the responsibility of placing connection fees 
collected after the transfer into the es_crow account. The Commission conclud~s that it is unnecessary 
for UI to file an annual report, but the Commission will require UI to demonstrate its prudence in 
managing the escrow account in sul,seque_nt general rate cases. 

U11s Management Plan is Acceptable 

At the Public Staff's request, the Commission in its Order establishing hearing required UI 
to provide a proposed management plan for NTWS after UI's acquisition. In his direct testimony UI 
witness Wenz stated that a detailed plan could be formulated only after UI gains experience _in 
operating the system. Mr. Wenz testified that UI had no immediate plans for cutbacks, l)ut ifUI can 
operate the system more efficiently, UI will do so. Mr. Wenz testified that if North Topsail can.be 
operated with fewer people; after giving reasonable notice, UI would look for opportunities for 
current North Topsail employees elsewhere in the UI organization. 

The Public Staff encourages UI to retain the current NTWS personnel, based on the Public 
Staff's belief that such employees will be critical to the continued satisfactory operation of the system. 
The Public Staff recommends that four mo"nths' notice be required prior to tennination of any 
employee for any reason other than nonfeasance or malfeasance of duties. 

The Commission concludes that UI's willingness not to make any immediate cutback in 
NTWS employees and to provide notice and seek to place such employees elsewhere in the UI system 
is adequate protection. The Commission finds good cause to approve UI's management plan. 

IT IS, THEREFORE, ORDERED as follows: 

1. That the transfer of the franchise to provide sewer utility seIVice in North Topsail 
Beach, North Carolina, from North Topsail Water and Sewer Inc., to Utilities; Inc., be, and the same 
is hel"eby, approved. contingent upon Utilities, Inc,; complying with deCr~al paragraph 2 below. 

2. That Utilities, Inc., shall complete one of the attached bonds (Appendices A-1, A-2, 
or A-3) and-return said bond tO the Commission. If the bond selected is Appendix A-1, m·shall 
deposit the appropriate surety in the amount of,$200,000 with Branch Banking & Trust Company, 
Attention: Julia Percival!, Trust Ad~nistrator, 360S Glenwood Avenue, Raleigh. North Carolina 
27612. If the bond selected is Appendix A-2 or Appendix A-3, UI shall file the appropriate surety 
and commitment letter (see Filing Requirement for Bonding, Appendix A-4) with the Commission. 
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3. That the request by Utilities, Inc., that the amount it is paying in excess ofNTWS's 
original cost net investment be placed in its rate base as a debit plant acquisitiOn adjustment be, and 
the same is hereby, denied. 

4. '.fhat connection fees to be collected subsequent to the transfer shall be reduced to 
$1,200 per residential equivalent uni4 equal to 360 gpd, with .a minimum of $1,200 for each 
connection or dwelling unit. Commercial customers shall pay a connection fee based on the design 
flow of the business to be served, with a minimum of $1,200. Multi-unit construction shall pay 
$1 1200 times the number of units served. 

5. Tba4 not later than 30 days from the date of this Order, the Public Staff shall review 
Ul's refimd plan for the refimd of the overcollection of gross-up on CIAC and file its comments. The 
Commission will approve a refii!id pl!lll by ~er Order. 

6. That the connection fee escrow account established by the Commission in Docket 
Nos. W-754, Subs 12 and 14 shall be transferred to Utilities, Inc., as a source of funds used to 
upgrade the sewer system and Utilities, Inc., shall be relieved of the responsibility to place future 
connection fees into the escrow account. 

7. That Utilities, Inc., shall follow the management plan approved herein. 

8. Tha4 upon Commission approval of the bond, surety and commitment letter, a further 
Order shall be issued granting a Certificate of Public Convenience and Necessity, approving a 
Schedule of Rates, and requiring public notice. 

""'"'"" 

ISSUED BY ORDER OF THE COMMISSION. 
This 6th day of January, 2000. 

NORTH CAROLINA UTILiTIBS COMMISSION 
Geneva S. Thigpen, Chief.Clerk 

Commissioner Judy Hunt concurring and dissenting. 

Chairman Jo Anne Sanford and Commissioner Robert V. Owens, Jr., did not participate in this 
decision. · 

DOCKET NO. W-1000, SUBS . 

COMMISSIO~R JUDY HUNT, CONCURRING AND DISSENTING: I agree with the 
Commission in approving the transfer, bur disagree with the decision to deny acquisition adjustment. 

The acquisition adjustment should be allowed for the following reasons: · · 

1) Good public policy - encourages larger, more efficien4 well-capitalized water 
companies to acquire smaller under-capitalized, troubled water companies. 
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2) Commission precedent - Commission has in recent past allowed acquisition 
adjustment in certain cases .such as financially troubled; this company certainly 
qualifies as financially troubled because it is in bankruptcy. 

\s\ Judy Hunt 
Judy Hunt, Co~sioner 

NCUC DOCKET NO. W-1000, SUB 5 APPENDIX A-1 

BOND 

----~~-~=~ _____ of _______ ...,,=-.,...~ 
(Name ofUtility) (City) 

-----c,:c-'C"C------~ as Principal, is bound to the State ofNorth 
(State) 

Carolina in the sum of 
-~-~-------~~-~~~Dollars($:-"="~-~J 
and for which payment to be made, the Principal by this bond binds himself; his, and its successors 
and assigns. 

THE CONDffiON OF nns BOND IS: 

WHEREAS, the Principal is or intends to become a public utility subject to the laws of the State of 
North Carolina and the rules and regulations of the North Carolina Utilities Commission, relating to 
the operation of a water or sewer utility · 

(describe utility) 
__________________________ and, 

WHEREAS, North Carolina General Statutes § 62-110.3 requires the holder of a franchise for water 
or sewer service to furnish a bond with sufficient surety, as approved by the Commission, conditioned 
as prescribed in G.S. § 62-110.3, and Commission Rules R7-37 and/or RI0-24, and, 

WHEREAS, the Princip~ has delivered to the Commission ________ _ 

(description of security) 
with an endorsement as required by the Commission, and, 

WHEREAS, the appointment ofan emergency operator, either by the Superior Court in accordance 
with G.S. §62-l lS(b) or by the Commission with the consent of the owner, shall operate to forfeit 
this bond, and 

WHEREAS, this bond shatl become etl'ective on the date executed by the Principal, and shall cOntinue 
from year to year unless the obligations of the Principal under this bond are expressly released by the 
Commission in writing. 
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NOW TIIBREFORE,.the Principal consents to the conditions of this Bond and _agrees to .be bound· 
by~ . ' . 

Thisth•~~ ___ day of ________ ~· 2000. 

(Name) 

NCUC DOCKET NO. W-1000, SUB 5 

------,c-=-~...,,=~--~-~of ______ ~=,...,.-~ 
(Name ofUtility) (City) 

-----~-------~ as Principal, is bound to the Stste of North 
· (State) 

Carolina in the sum of _____ ~-~~------~~-~=-
~~~,-,..~~Dollars ($ and for which payment to be made, the Principal by 
this bond binds ~-=~---""'-and---~ successors and assigns. 

(himself)(itself) (his)(its) 

THE CONDIDON OF TIIlS BOND IS: · 

WHEREAS, the Principal is or intends to become a public utility subject to the laws of the State of 
North Carolina and the rules and regulations of the North Carolina Utilities Commission, relating to 
the operation of a water and/or sewer- utility 

(describe utility) 
_______________________ an~ 

WHEREAS, North Carolina General Statotes § 62-110.3 requires the holder of a franchise for water 
and/or s~wer service to furnish a bond with sufficient surety, as approved' by the Commission, 
conditioned as prescnbed in G.S. § 62-110.3, and CommissionRulesR7-3Tand/or Rl0-24, and 

WHEREAS, the Principal has delivered to the Commission an Irrevocable Letter of Credit _from 

(Name ofBank) 
with an endorsement ·as required by the Co~ission, and, 

WHEREAS, the appointment of an emergency operator, either_ by the Superior Court in accordance 
with G.S. 62-llS(b) or by the Commission with the consent of the owner, shall operate to forfeit this 
hon~ and 

WHEREAS, if for any reason, the Irrevo.;,ble Letter of Credit is not to be renewed upon its 
expiration, the Bank shall, at least 60 days prior to .the expiration date of the Irrevocable Letter of 
Credit, provide written notification by means of certified mail, return receipt request~ to the Chief 
Clerk of the North Carolina Utilities Commission, Post Office Box 29510, Raleigh, North Carolina 
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27626-0510, that the Irrevocable Letter of Credit will not be renewed beyond the then current 
maturity date for an additional period, and 

WHE~AS, failure to renew the hrevocable Letter of CI"edit shall, without the necessity of the 
Commission being required· to hold a hearing or appoint an emergency operator, allow the 
Commission to convert the Irrevocable Letter of Credit to cash and deposit said cash proceeds with 
the administrator qfthe Commission1s bonding program, and 

WHEREAS, said cash proceeds from the converted Irrevocable Letter of Credit shall be used to post 
a cash bond on behalf of the Principal pursuant to North Carolina Utilities Commission Rules 
R7-37(e) and/orRI0-24(e), and 

WHEREAS, this bond shall become effective o.D the date executed by the Principal, and shall continue 
from year to year unless the obligations of the Principal under this bond are expressly released by the 
Commission in writin~. 

NOW THEREFORE, the Principal consents to the conditions <if this Bond and agrees to be bound 
by them. 

This the ______ day of _________ 2000. 

(Principal) 

BY: ____________ _ 

NCUCDOCKETNO. W-1000, SUB 5 APPENDIX A-3 

BOND 

=a--c ______ of=--,------~.~--,------~ · (Nameof 
Utility) . (City) (State) 
as Principal, and-----~-~ a corporation created and existing under 

(N arne of Surety) 
the laws of ___ -,,"""'-'---~ as Surety (hereinafter called "Surety"), are 

(State) 
bound to the State cifNorth Carolins in the sum of. ~~-~~~-Dollars ($ and 
for which payment to be made, the Principal and Surety by this bond bind themselves and their 
successors and assigns. 

THE CONDffiQN.QF THIS BOND JS: 

WHEREAS,the Principal is or intends to become a public utility subject to the laws of the State of 
North Carolins and the rules and regulations of the North Carolioa Utilities Commissioo, relating to 
the operation of a water and/or sewer utility ___ · ____ _ 

(Describe utility) 
-----~--------------------'--and, 
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WHEREAS, North Carolina General Statutes § 62-1 i0.3 requires the holder of a franchise for water 
and/or sewer service to furnish a boµd with sufficient surety, as apprc;,ved by the Commission, 
conditioned as prescribed in§ 62-110.3, and Commission Rules R7-37 and/or Rl0-24, and 

WHEREAS, the Principal and Surety have .delivered to the Commission a Surety Bond with an 
endorsem~nt as required by the Commission, and 

WHEREAS; the appointment ofan emerg~cy operator, either by the Superior Court in accordance 
with G.S. § 62-llS(b) or by the Commission with the consent of the owner, ·sball operate to forfeit 
this bond, and 

WHEREAS, if for any reason, the Surety Bond is not to be renewed upon its expiration, the Surety 
shall, at least 60 days.prior to the expiration date of the Surety liond, provide writteo notification by 
means of certified mail, return receipt requested, to the Chief Clerk of the North Carolina Utilities 
Commission, Post Office Box 29510, Raleigh, North Carolina 27626-0510, that the Surety Bond will 
no~ be renewed beyond the then current maturity date for an additional period, and 

WHEREAS, failure to renew the Surety Bond sh~ without the necessity of the Commission being 
required to hold a hearing or appoint an·emergency operator, allow the Commission to conv~rt the, 
Surety Bond·to cash and deposit said cash proceeds with the administtator of the Commission's 
bonding program, and 

WHEREAS, said cash proceeds from the converted Surety Bond shall be used to post a cash bond 
on behalf of the Principal pursuant to North Carolina Utilities Commission Rules R7-37(e) wid/or 
R10-24(e), and 

WHEREAS, this bond shall become effective on the date executed by the Principal, for an initial 
~--- year term, and shall be automatically renewed for additional ___ _ 
(No. of Years) (No. ofYeara) 
year terms, unless the obligations of the principal under this •bond are expressly released by the 
Commission in-writing. · · 

NOW, THEREFORE, the Principal wid Surety consent to the conditions of this bond and agree to 
be bound by them. 

This th•-~---- day of __________ 2000. 

(Principal) 

BY: __________ _ 

(Corporate Surety) 

BY: __________ _ 
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APPENDIX A-4 

Eiling Requirements for Bonding 

TypeofBond 

Cash / Certificate of Irrevocable Letter of Commercial Surety 
Deposit Bond Credit Bond Bond 

Bond A-I xv 

BondA-2 xv 

Bond A-3 xv 

Cash/CD x• 
Letter of Credit XP 

Surety Bond XY 

Commitment Letter Xp x~ 

(To be filed with the Chief Clerk-where applicable) 

Copy of the Original Bond - Preferably on the forms prescribed in the Commission Order 
dated July 19, 1994, in Docket No. W-100, Sub 5 (Bond forms are usually attached to Order 
Requiring Bond for each specific franchise). 

y 

Notification from Branch Banking & Trust Company (BB&T is the Commission's custodian 
for bond sureties) that cash or CD surety has been received for a given bond. 

Copy ofOriginal Non-Perpetual Irrevocable Letter of Credit [Letter of Credit must compiy 
with Rule R7-37 New Section (e)(4) as adopted by the Commission in its Order dated July 
19, 1994, In Docket No. W-100, Sub 5.] 

Copy of Original Non-Perpetual Commercial Surety Bond [See No. 3 above] 

Copy of Commitment Letter 

(a) This letter need only contain a statement indicating whether the utility is required to 
pledge utility company assets (collateral and type) to secure the bond or irrevocable 
letter of credit; and 

(b) The premium paid by the utility (if any) to the bank and/or lending institution for their 
accommodation of the ~orrower. 
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DOCKET NO'. W-1000, SUB 5 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of 
Petition of Utilities, Inc., for Transfer of 
the Certificate of Public Convenience and 
Necessity for Providing Sewer Utility 
Service on North Topsail Island and 
Adjacent Mainland Areas in Onslow 
Couniy from North Topsail Water and 
Sewer, Inc.; an_d for Tempora,y Operating 
Aothority 

) 
) 
) 
) 
) 
) 
) 
) 

ORDER OF 
CLARIFICATION 

BY THE COMMISSION: On January 6; 2000, an Order was entered in this docket approving 
the transfer of the franchise to provide sewer utility service in the North Topsail Beach and Sneads 
Ferry area in Onslow Coonty, North Carolina, from North Topsail Water _and Sewer, Inc., to Utilities, 
Inc. ((JI). Such Order provided that UI refund $337,200, representing the overcollection of gross-up 
on CIAC, to the contributors of the CIAC; provided, however, that any unclaimed refunds will be 
retained by UI as cost-free capital. 

On January 31, 2000, a Joint Motion For Turnover of.Property was filed by UI, this 
Commission and the Public Staff requesting that the United States Bankruptcy Court for the Eastern 
District ofNorth Carolina tum over to UI $337,200 to allow bl to implement a refund plan approved 
by the Commission; On February 14, 2000, the Trustee entered its Response to Joint Motion for 
Turp.over. 

Based u~on such filings, it appears that UI, the Public Stall; and the Bankruptcy Trustee agree 
that the refunds to the contributors should be made. However, a difference of opinion obviously 
exists as to whether the unrefunded balance should be retained by the Bankruptcy Trustee for 
distnlnrtiori to creditors or should be retained by UI as a source of cost0free capital. After the entry 
of the January 6, 2000, Order, the Bankruptcy Trustee took the position that be ought to administer 
the refund process; that be would make refunds to eligible NTWS customers who could be identifi.ed; 
and that any unclaimed refunds should be distributed to the creditors of Marlow Bostic and Robert 
Page, the owners of NTWS' stock. Further, the Bankruptcy Trustee took the position that the 
January 6, 2000, Order was not inconsistent with this approach, since Ul's obligation to deduct the 
amount of any unclaimed refunds from rate base as cost-free capital was independent Or whether UI 
actually received the money in question for use in serving NTWS' customers. In· his January 19, 
2000, letter to the Commission's Chief Clerk, the Bankruptcy Trustee stated that regardless of the 
outcome;the unclaimed funds will be treated as cost-free capital to UI. T1te Commission has decided 
to enter·this Order of Clarificiation for the purpose of eliminating,any confusion about the intent 
underlying the refund provisions ofits January 6, 2000, Order. 

The Order of January 6, ·2000, clearly provided that UI, with support from the Public Staff, 
would be expected to obtain proceeds in the amount of $337,200 from the Bankruptcy Trustee in 
order to make the refunds in question. It is also clear that the Commission ·did not intend for any 
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unclaimed refunds to be returned to the Bankruptcy Trustee for distribution to creditors in view of 
the holding that UI should retain any unclaimed refunds as cost-free capital. Furthermore, the 
Commission did not make a finding in the Order of JanUlUY 6, 2000, that Ul's obligation to deduct 
the amount of any unclaimed refunds from rate base as cost-free capital was independent of whether 
or not UI actually received the funds _in question from the Bankruptcy Trustee or was actually 
allowed to retain those funds. After learning of the Bankruptcy Trustee's insistence that any 
unclaimed refunds should be utilized to satisfy the claims of creditors, UI sought relief from that 
pomonofthe January 6, 2000, Order requiring it to deduct the amount of unclaimed refunds. The 
Commission specifically deferred as preinature, until after a ruling from the Bankruptcy Court, any 
ruling on refund-related issues by Order entered in this docket on February 6, 2000. As a result, the 
Commission has not, at this point. made a detennination of the nature upon which the Banlcruptcy 
Trustee appears to rely. 

!l0b030100.!ll 

IT IS, THEREFORE, SO ORDERED. 

ISSUED BY ORDER OF THE COMMISSION. 
This the.l!! day ofMarch, 2000. 

NORTH CAROLINA UTILITIES COMMISSION 
Geneva S. Thigpen, Chief Clerk 
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DeVerges (01/10/2000) · 
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E-100, SUB 37A - Order Granting Request for Amendments of Articles of Incorporation 
(02/08n000) . 
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GENERAL ORDERS - Telephone 

P-100, SUB 72; P-7, Sub 825; P-10, Sub 479 - Order Informing Facilities-Based Interexchange 
Carriers of Tariff Filing Requirements (07/07/2000) 

P-100, SUB 99 - Order Revising Rule R9-8 to Adopt Reporting Requirement & Establishing 
Semiannual Presentations (09/20/2000) 

P-100, SUB 99 - Order Denying Motion for Reconsideration but Clarifying the Commission's 
September 20, 2000 Order (11/29/2000) 

P-100, SUB 110 - Order Approving Telecommunications Equipment Distribution Prognun 
(01/11/2000) 
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P-100, SUB 110 - Order Concerning 71l Service (07/19/2000) 
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(07/07/2000) 

P-100, SUB 133D - Order Granting Motion to Disallow BellSouth', Interim Line Sharing Rate 
Increases (07/27/2000) 
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P-100, SUB 133D - Order Adopting BellSouth', Refiled Interim Line Shariog Rates (08/09/2000) 

P-100, SUB 133D - Order Holding Ruling on Motion to Adopt Interim Desveraged UNE Rates in 
Abeyance (08/14/2000) 

P-100, SUB 133D - Order Adopting Interim .OSLRates for Carolina/Central (08/14/2000) 
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(06/20/2000) 
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P-100, SUB 137 - Further Order Regarding Compliaoce with Commission Order Dated October 6, 
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(04/25/2000) 
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P-100, SUB 138; P-480, Sub 1- Order Aflinning Previous Commission Order Caoceling Certificate 
(Paotel Communications) (08/04/2000) 

P-100, SUB 138; P-518, Sub 4 - Order Vacating Orders of 10/28/99 and 12/13/99 aod Reinstating 
Operating Authority (Minimum Rate Pricing; Inc.) (01/11/2000) 

P-100, SUB 138; P-616, Sub 3 - Order "vacating Orders of 10/28/99 and 12/13/99 aod Reinstating 
Operating Authority (Teltrust Communications Services, Inc.) (02/07/2000) 

P-100, SUB 138; P-862, Sub 2 - Order Vacating Orders of 10/28/99 & 12/13/99 aod Reinstating 
Operating Authority (Alliaoce Network, Inc.) (02/10/2000) · 

P-100, SUB 138; P-815, Sub 2 - Order Vacating Orders of!0/28/99 & 12/13/99 aod Reinstating 
Operating Authority (Maxxis Communications, Inc.) (02/17/2000) 
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P-100, SUB 138; P-464, Sub 3 - Order Vacating Orders of 10/28/99 and 12/13/99 and Reinstating 
Operating Authority (Netel, Inc.) (08/14/2000) 

P-100, SUB 139 - Order Notifying Regarding Effective Date ofSlanuning Opt-In(! 1/01/2000) 
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P-100, SUB 143 - Order Regarding Recorded Announcement of Anonymous Call Rejection' 
(01/21/2000) 
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(05/09/2000) 
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(NXXs) (11/17/2000) 

P-100, SUB 146 - Order Establishing the Reclamation Procedure for Unused Central Office Codes 
{NXXs) (12/21/2000) 

GENERAL ORDERS - Small Power Producer 

SP-I 00, SUB 11 - Order Closing Docket (03/10/2000) 

SP-100, SUB 19 - Order Granting Request for Declaratory Ruling (08/14/2000) 
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GENERAL ORDERS - Transportation 

T-100, SUB 49-OrderRuling on Request (08/30/2000) 
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W-100, SUB 21 - Order Closing Docket (01/20/2000) 

W-100, SUB 35 - Recommended Order Finding Violation and Appropriate Penalty (Yadking Water 
Corporation) (08/22/2000) 

W-100, SUB 35 - Recommended Ord~ Finding Violation and Appropriate Penalty (Water 
Resources)(08/22/2000) 

W-100, SUB,35 - Recommended Order Finding Violation and Appropriate Penalty (Vda Pump) 
(08/22/2000) 

W-100, SUB 35 -Recommended OrderFmding Violation and Appropriate Penalty (Sanford E. Ross) 
(08/22/2000), 

W-100, SUB 35 - Recommended Order Finding Violation and Appropriate Penaliy (Riverview) 
(08/22/2000) 

W-100, SUB 35 - Recommended Order Finding Violation and Appropriate Penalty (Riverbend) 
(08/22/2000) ' 
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Golf) (08/22/2000) 
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(08/22/2000) , , 

W-100, SUB 35 - Recommended Order Finding Violation and Appropriate Penalty (Bay Tree) 
(08/22/2000) 
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FERRIES 

FERRIES - Cancellation of Certificate 

Lockout Cruises; Stephen F. Bishop dba - Order Affirming Previous Commission Order Canceling 
Operating Authority 
A-45, SUB 3 (09/11/2000) 

FERRIES • Certificate 

Crystal Coast Adventures; Kelly Murphrey, dba- Order Canceling Temporary Authority and Closing 
Docket 
A-53, SUB O (03/03/2000) 

THE LOCAL YOKEL FERRY & TOURS - Order Granting Common Carrier Authority 
A-54, SUB O (06/06/2000) 

FERRIES • Name Change 

THE LOCAL YOKEL FERRY & TOURS - Order Approving Name Change 
A-54, SUB I (06/14/2000) 

SAND DOLLAR FERRY SERVICE, DENNIS BRAXTON BARBOUR, DBA- Order Approving 
Name Change 
A-38, SUB 2 (05/17/2000) 

FERRIES • Sale/Transfer 

SAND DOLLAR FERRY SERVICE, DENNIS BRAXTON BARBOUR, DBA- Order Approving 
Transfer 
A-38, SUB 3 (06/14/2000) 

BUS/BROKERS 

BUS/BROKER. Broker Certificate 

J & J TRAVEL AND TOURS; JOHNNY NARRON, DBA -Order Granting Broke~, License 
B-692, SUB O (08/03/2000) 

Razzle Dazzle Tours; Robert M Lyman, dba - Order Granting Broker's License 
B-691, SUB O (01/06/2000) 
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BUS/BROKER • Cancellation of Certificate 

Neebe's Travel Consultant - Order Canceling Broker's License 
B-529, SUB 1 (10/25/2000) 

Southern Coach Compaoy • Order Caoce!ing Certificate 
B0 30, SUB 59 (03/09/2000) 

BUS/BROKER• Passenger Operations/Charter Certificate 

TIIB GREENLEAF CARRIAGE AND TROIJ..EY COMPANY - Order Granting Common Carrier 
Authority 
B-693, SUB O (12/18/2000) 

ELECTRIC 

ELECTRIC - Accounting 

Carolina Power & Light Company • Order Modifying Accelerated Cost Recovery 
E-2, SUB 737 (11/28/2000) 

Carolina Power & Light Company - Order Closing Docket 
E-2, SUB 752 (03/03/2000) 

Duke Power, a Division of Duke Energy Corporation - Order Establishing Accounting Procedure · 
E-7, SUB 664 (03/29/2000) 

ELECTRIC • Adjustments of Rates/Charges 

Carolina Power & Light Company - Order on Motion for Clarification 
E-2, SUB 748 (01/13/2000) 

Carolina Power & Light Company• Order Settling Record on Appeal 
E-2, SUB 748 (01/27/2000) 

Carolina Power & Light Company • Order Closing Docket 
E-2, SUB 748 (06/26/2000) 

Duke Power, a Division of Duke Energy Corporation - Order Approving Purchased POwer Rider 
E-7, SUB 672 (08/23/2000) 

Western Carolina University- Order on Reconsideration & Approving Purchased Power Cost Rider 
Schedule "CP-" on a Provisional Basis 
E-35, SUB 25 (04/20/2000) 
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WestemCarolina University- Order Approving Refund Plan and Clarifying Schedule 
E-35, SUBS 27 and 28 (10/10/2000) 

Western Carol~ University- Order on Purchased Power Cost Rider 
E-35, SUB 25 (04/11/2000) 

Western Carolina University- Order Approving Plan For Return of Energy Bank Funds and Schedule 
"CP" Purchased Power Cost Rider 
E-35, SUB 25 (05/15/2000) 

Carolina Power & Light Company - Order Approving Fuel Charge Adjustment 
E-2, SUB 765 (08/29/2000) 

Dominion North Carolina Power; V,rginia Electric & Power Co., dba - Order Approving Fuel Charge 
Adjustment 
E-22, SUB 388 (12/13/2000) 

Duke Power, a Division of Duke Energy Corporation• Order Approving Fuel Charge Adjustment· 
E-7, SUB 661 (06/26/2000) 

ELECTRIC - Contracts/Agreements 

Carolina Power & Light Company; North Carolina Natural Gas Corporation; Interpath 
Communications, Inc. - Order Accepting Form of Agreement for Filing and Allowing Utilities to Pay 
Bills 
E-2, SUB 767; G-21, Sub 399; P-708, Sub 7 (10/03/2000) 

Dominion North Carolina Power; Vrrginia Electric & Power Co., dba - Order on Affiliated Contracts 
E-22, SUB 385 (01/27/2000) 

Duke Power, a Division of Duke Energy Corporation - Order Accepting Services Agreement fQr 
Filing 
E-7, SUB 623 (04/26/2000) 

Duke Power, a Division ofDu)ce Energy Corporation - Order On Affiliated Contract 
E-7, SUB 639 (08/14/2000) 

ELECTRIC - Complaint 

Carolina Power & Light Company - Order Closing Docket in Complaint of Julius Adams 
E-2, SUB 745 (02/07/2000) 

Carolina Power & Light Company - Order Closing Docket in Complaint of Terry Williams 
E-2, SUB 746 (01/13/2000) 
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Carolina Power & Light Company- Order Dismissing Complaint ofLockville Hydropower Company 
E-2; SUB 754 (04/13/2000) 

Carolina Power & Light Company - Order Closing Docket in Complaint ofLockville Hydropower 
Company 
E-:Z. SUB 755 (04/05/2000) 

Carolina Power & Light Company - Order Dismissing Complaint of Rosemary Smith and Closing 
Docket 
E-2, SUB 759 (06/02/2000) ' 

Carolina Power & Light Company- Order Closing Docket in Complaint of run and Roxanne Bartels 
E-2, SUB 768 (08/16/2000) 

Carolina Power & Light Company - Order Reopecing Docket and Holding in Abeyance 
E-2, SUB 768 (09/13/2000) 

Carolina Power"& Light Company - Order Dismissing Complaint of Eric A Richmond 
E-2, SUB 775 (12/21/2000) 

Duke Power, a Division of Duke Energy Corporation- Order Denying Complaint of William II. lsely 
E-7, SUB 638 (12/06/2000) 

Duke Power, a Division of Duke Energy Corporation - Order Approving Settlement Agreement 
E-7, SUB 645 (02/09/2000) 

Duke Power, a Division of Duke Energy Corporation - Recolllll)ended Order Deoying Complaint of 
Benny and Nancy Ward 
E-7, SUB 648 (02/23/2000) 

Duke Power, a Division of Duke Energy Corporation - Order Affirming Recommended Order and 
Adding Clarifications in Complaint of Joshua E. Foster · 
E-7, SUB 651 (02/08/2000) 

Duke Power, a Division of Duke Energy. Corporation - Errata order 
E-7, SUB 651 (02/10/2000) 

Duke Power, a Division of Duke Energy Corporation- Orde, Dismissing Complaint of Frank R. Hoyt 
with Prejudice 
E-7, SUB 652 (10/12/2000) 

Duke Power, a Division of Duke Energy Corporation - Final Order Finding No Reasonable Grounds 
to Proceed in Complaint of John Lee Moms, Sr. 
E-7, SUB 657 (02/09/2000) 
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Duke Power, a Division of Duke Energy Corporation - Order Scheduling Hearing and Granting 
Interim Relief in the Complaint of GMAC Commercial Credit, L.L.C. and Commercial Credit Land 
L.L.C. 
E-7, SUB 659 (02/01/2000) 

Duke Power, a Division of Duke Energy Corporation - Order Closing Docket in Complaint of 
Howard Nilsen 
E-7, SUB 662 (05/03/2000) 

Duke Power, a Division of Duke Energy Corporation - Order Dismissing Complaint of G.M Hock 
Construction, Inc. and Closing Docket 
E-7, SUB 663 (07/12/2000) 

Duke Power, a Division of Duke Energy Corporation - Recommended Order Denying Complaint of 
Lisa Downing 
E-7, SUB 665 (12/19/2000} 

Duke Power, a Division of Duke Energy Corporation - Order Closing Docket in Complaint of 
Stephanie Fier 
E-7, SUB 667 (07/21/2000) 

Duke Power, a Division of Duke Energy Corporation - Order Dismissing Complaint of John 
Zimmerman 
E-7, SUB 668 (10/26/2000) 

Duke Power, a Division of Duke Energy Corporation - Order Closing Docket in Complaint of Ed 
Gosart 
E-7, SUB 670 (07/20/2000) 

Duke Power, a Division of Duke Energy Corporation - Order Withdrawing Complaint of Jackie 
Walker and Closing Docket 
E-7, SUB 671 (12/12/2000) 

Duke Power, a Division of Duke Energy Corporation - Order Closing.Docket in Complaint of Colony 
Park Homeowners Association 
E-7, SUB 673 (09/05/2000) 

Duke Power, a Division of Duke Energy Corporation ~ Order Dismissing Complaint of Bradley S. 
Caney and Closing Docket · 
E-7, SUB 676 (11/15/2000) 

ELECTRIC - Electric Generation Certificate 

NC Eastern Municipal Power Agency - Order Closing Docket 
E-48, SUB 0 (04/06/2000) 
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NC EastemMunicipal Power Agency - Order Closing Docket 
E-48, SUB 1 (04/06/2000) . 

Carolina Power & Light Company - Order Approving Application 
E-2, SUB 763 (08/17/2000) 

ELECTRIC - Electric Transmission Line Certificate 

Carolina Power & Light Company - Order Issuing Certificate ofEnvironmental Compalloility and 
Public Convenience and Necessity· 
E-2, SUB 758 (06/20/2000) 

Carolina Power & Light Company - Order Issuing Certificate ofEnvironmental Compalloility and 
Public Convenience and Necessity 
E-2, SUB 770 (07/20/2000) . 

Carolina Power & Light Company - Order Issuing Certificate ofEnviromnental Compatibility and 
Public Convenience and Necessity 
E-2, SUB 772 (08/23/2000) 

Carolina Power & Light Company - Order Issuing Certificate ofEnvironmental Compalloility and '· 
Public Convenience and Necessity 

.E-2, SUB 774 (10/31/2000) 

ELECTRIC • Merger 

Carolina Power & Light Company - Order Amending Order Dated August 22, 2000 
E-2, SUB 760 (11/08/2000) 

Carolina Power & Light Company• Errata Order 
E-2, SUB 760 (10/24/2000) 

Carolina Power & Liglit Company - Order Approving Merger and Issuance of Securities 
E-2, SUB 760 (08/22/2000) . ' 

ELECTRIC • Rate Schedules/Riders/Service Rules and Regulations 

Carolina Power & Light Company • Order Approving Rider SSA• 
E-2, SUB 651 (07/06/2000) 

Carolina Power & Light Company - Order Denying Motion and Allowing Revised Rider to Become 
Effective• 
E-2, SUB 681 (12/21/2000) 
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Carolina Power & Light Company - Order Approving Revision 
E-2, SUB 761 (03/29/2000) 

Carolina Power & Light Company - Order Approving Schedule• 
E-2, SUB 773 (09/12/2000) 

Dominion North Carolina Power; V,rginia Electric & Power Co., dba - Order Approving Program 
Terminations/Modifications 
E-22, SUB 387 (09/20/2000) 

Duke Power, a Division of Duke Energy Corporation - Order Approving Rider cs• 
E-7, SUB 666 (05/23/2000) 

New River Light and Power Company- Omer Approving Rate Decrease and Requiring Public Notice 
E-34, SUB 35 (11/20/2000) 

ELECTRIC - Securities 

Carolina Power & Light Company - On!er Granting Authority to Enter Into Pnllution,Control Bond 
Refinancings 
E-2, SUB 766 (06/07/2000) 

ELECTRIC - SalefTransfer 

Carolina Power & LiJ!ht Company - Order Approving Application 
E-2, SUB 753 (05/17/2000) 

NATURAL GAS 

NATURAL GAS -Adjustments of Rates/Charges 

Frontier Energy, LLC - Omer Allowing Rate Increases Effective May I, 2000 
G-40, SUB 7 (05/0212000) 

Frontier Energy, LLC - Order Allowing Rate Increases Effective July I, 2000 
G-40, SUB 9 (06/27/2000) 

Frontier Energy, LLC - Order Allowing Rate Changes Effective September I, 2000 
G-40, SUB 11 (08/29/2000) 

Frontier Energy, LLC - Order Allowing Rate.Changes Effective November 1, 2000 
G-40, SUB 13 (10/31/2000) 
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ORDERS AND DECISIONS LISTED 

Frontier Energy, LLC - Order Allowing·Rate Increases Effective January, 2001 
G-40, SUB 16 (12/27/2000) 

Nill North Carolina Gas - Order Allowing Rate Changes Effective March 1, 2000 
G-3, SUB 225 (03/01/2000) 

NUI North Carolina Gas - Order Allowing Rate Increases Effective May 1, 2000 
G-3, SUB 226 (05/02/2000) 

NUI North Carolina Gas - Order Allowing Rate Changes Effective June 1, 2000 
G-3, SUB 227 (06/06/2000) . 

NUI North Carolina Gas - Order Allowing Rate Changes Effective October 1, 2000 
G-3, SUB 231 (10/03/2000) 

NUI North Carolina Gas - Order Allowing Rate Changes 
G-3, SUB 233 (11/28/2000) 

NUI North Carolina Gas - Order Allowing Rate Changes Effective January 1,-2001 
G-3, SUB 234 (12/27/2000) 

NORTH CAROLINA NATURAL GAS CORPORATION - Order Allowing Rate Changes Effective 
January 1, 2000 
G-21, SUB 390 (01/04/2000) 

NORTH CAROLINA NATURAL GAS CORPORATION - Order Allowing Rate Changes Effective 
June 1, 2000 
G-21, SUB 398 (05/31/2000) 

NORTH CAROLINA NATURAL GAS CORPORATION - Order Allowing Rate Changes Effective 
AuguS\ 1, 2000 
G-21, SUB 400 (08/02/2000) 

NORTH CAROLINA NATURAL GAS CORPORATION - Order Allowing Rate Changes Effective 
September 1, 2000 
G-21, SUB 402 (08/29/2000) 

NORTH CAROLINA NATURAL GAS CORPORATION - Order Allowing Rate Changes Effective 
November 1, 2000 
G-21, SUB 405 (10/31/2000) 

_·NORTH CAROLINA NATURAL GAS CORPORATION - Order Allowing Rate Changes Effective 
January 1, 2001 
G-21, SUB 407 (12/27/2000) 
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Piedmont Natural Gas Company, Inc. - Order Allowing Refund of Gas Cost Savings 
G-9, SUB 432 (03/29/2000) 

Piedmont Natural Gas Company, Inc. - Order Allowing Rate Increases Effective May 1, 2000 
G-9, SUB 4_33 (05/02/2000) 

Piedmont Natural Gas Company, Inc. - Order Allowing Rate Increases Effective July 1, 2000 
G-9, SUB 434 (06/27/2000) 

Piedmont Natural Gas Company, Inc. - Order on Annual Review 
G-9, SUB 436 (11/22/2000) 

Piedmont Natural Gas Company, Inc. - Order Allowing Rate Changes Effective October 1, 2000 
G-9, SUB 437 (10/03/2000) 

Piedmont Natural Gas Company, Inc. - ·Order Allowing Rate Changes Effective January 2001 
G-9, SUB 441 (12/2712000) 

Public Service Company ofN.C., Inc. - Order Allowing Rate Changes Effective February 1, 2000 
G-5, SUB 411 (02/02/2000) 

Public Service Company ofN.C., Inc. - Order Allowing Rate Changes Effective June 1, 2000 
G-5, SUB 413 (05/3112000) 

Public Service Company ofN.C., Inc. - 9rder on Annual Review 
G-5, SUB 414 (10/18/2000) 

Public Service Company ofN.C., Inc. - Order Allowing Rate Changes Effective July 1, 2000 
G-5, SUB 415 (06/27/2000) 

Public Service Company ofN.C., Inc. - Order Allowing Rate Changes Effective October 1, 2000 
G-5, SUB 416 (10/03/2000) 

Public Service Company ofN.C., Inc. - Order Allowing Rate Changes Effective Janna,y 1, 2001 
G-5, SUB 417 (12/27/2000) 

NATURAL GAS - Certificate 

Eastern North Carolina Natural Gas Company - Order Grailting Certificate and Approving Use of 
Bond Funds 
G-44, SUB O (06/15/2000) 

Eastern North Carolina Natural Gas Company - Further Order Approving Use ofBond Funds 
G-44, SUB O (07/12/2000) 

754 



ORDERS AND DECISIONS LISTED 

Eastern North Carolina Natural Gas Company - Order on Motion for Clarification 
G-44, SUB O (11/22/2000) 

NORTII CAROLINA NATURAL GAS CORPORATION - Order Authorizing Construction of 
Pipeline 
G-21, SUB 392 (02/09/2000) 

NATURAL GAS - Contracts/Agreements 

NORTII CAROLINA NATURAL GAS CORPORATION - Order Accepting Affiliated Contract for 
Filing and Pennitting Operation Pursuant to G.S. 62--153 
G-21, SUB 391 (01/12/2000) 

NORTII CAROLINA NATURAL GAS CORPORATION - Order Allowing· Contract to Become 
Effective and Approving Accounting Treatment 
G-21, SUB 397 (05/23/2000) 

North Carolina Natural Gas Corporation; Carolina Power & Light Company; Interpath 
Communications, Inc. - Order Accepting Form of Agreement for Filing and Allowing Utilities to Pay 
Bills 
E-2, SUB 767; G-21, Sub 399; P-708, Sub 7 (10/03/2000) 

Piedmont Natural Gas Company, Inc. - Order Accepting Afliliated Contract for Filing & Pennitting 
Operation Pursuant to G.S. 62-153 
G-9, SUB 429 (03/02/2000) 

Piedmont Natural Gas Company, Inc. • .Order Authorizing Certain Transactions and Accepting 
Contracts for Filing and Pennitting Operation 
G-9, SUB 431 (04/19/2000) 

Piedmont Natural Gas Company, Inc. - Order Approving Waiver 
G-9, SUB 435 (09/19/2000) 

Piedmont Natural Gas Company, Inc. • Order On Affiliated Contract 
G-9, SUB 440 (12/22/2000) 

Public Service Company ofN.C., Inc. - Order Allowing Contract to Become Effective and Approving 
Accounting Treatment 
G-5, SUB 398 (05/23/2000) 

NATURAL GAS - Depreciation Rates/Amortization 

Piedmont Natural Gas Company, Inc. - Order Approving Depreciation Rates 
G-9, SUB 77F (02/15/2000) 
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ORDERS AND DECISIONS LISTED 

NATURAL GAS - Expansion 

NORTII CAROLINA NATURAL GAS CORPORATION - Order Granting Motion 
G-21, SUB 330 (02/08/2000) 

Piedmont Natural Gas Company, Inc. - Order Approving Additional Funding 
G-9, SUB 408 (07/13/2000) 

NATURAL GAS· Merger 

Public Service Company ofN.C., Inc; SCANA Corporation. - Order Denying Reconsideration 
G-5, SUB 400; G-43 (01/11/2000) 

Public Service Company ofN.C., Inc.; SCANA Corporation - Order Settling Record on Appeal 
G-5, SUB 400; G-43 (04/26/2000) 

Public Service Company ofN.C., Inc.; SCANA Corporation• Order Accepting Service Agreement 
for Filing 
G-5, Sub 400; G-43 (10/31/2000) 

NATURAL GAS - Miscellaneous 

Municipal Gas Authority ofGecrgia/City of Toccoa, Georgia- Order Approving Program 
G-41, SUB 2 (01/10/2000) 

NORTII CAROLINA NATURAL GAS CORPORATION - Order Approving Program 
G-21, SUB 384 (01/04/2000) 

NUI North Carolina Gas - Order Closing Docket 
G-3, SUB 201 (01/14/2000) 

Piedmont Natural Gas Company, Inc. - Order on Forfeiture Proceeding 
G-9, SUB 422 (01/31/2000) 

Public Service Company ofN.C., Inc. - Order on Forfeiture Proceeding 
G-5, SUB 405 (01/31/2000) 

NATURAL GAS· Rate Increase 

Piedmont Natural Gas Company, Inc. - Order Approving Partial Rate Increase 
G-9, SUB 428 (10/05/2000) 
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ORDERS AND DECISIONS LISTED 

NATURAL GAS -Securities 

Frontier Energy, LLC - Order Approving Revised Financing Plan and Accepting Affiliated Contracts 
for Filing and Pennitting Operation Thereunder Pursuant to G.S. 62-153 
G-40, SUB 8 (06/15/2000) 

NORTH CAROLINA NATURAL GAS CORPORATION - Order Granting Authority to Issue 
Long-Tenn Debt Securities 
G-21, SUB 403 (08/30/2000) 

NATURAL GAS • Sale/Transfer 

Frontier Utilitie., of North Csrolina, Inc.; Frontier Energy, LLC - Order Allowing Expiration of $4.5 
.Million Security Bond · 
G-38, SUBJ; G-40 (11/28/2000) 

JEll.EPHONE 

TELEPHONE - Cancellation of Certificate 

Amerscall, Inc. - Order Canceling Certificate 
P-902, SUB 1 (05/11/2000) 

Ameritech Communications International, Inc. - Order Canceling Certificate 
P-556, SUB 3 (12/28/2000) 

BroadSpan.Communications, Inc. - Order Canceling Certificate 
P-892, SUB 2 (12/21/2000) 

Cable & Wrreless Global Markets, Inc. - Order Canceling Certificate 
P-844, SUB 1 (12/04/2000) 

CapRock Communications Corp. - Order Canceling Certificate 
P-647, SUB 3 (11/13/2000) 

Cincinnati Bell Long Distance, Inc. - Order Canceling Reseller Certificate 
P-558, SUB 2 (10/26/2000) 

Cl~el Communications, Inc. - Order C_anceling Reseller Certifi~te 
P-814, SUB 1 (10/24/2000) . 

CTSI, Inc. - Order Canceling Certificates 
P-915, SUB 2.(12/12/2000) 
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ORDERS AND DECISIONS LISTED 

EBS, Inc. - Order Canceling Certificate 
P'912, SUB I (01/12/2000) 

FaciliCom International, L.L.C. - Order Canceling Certificate 
P-620, SUB 2 (04/20/2000) 

Frontier Communications of the West. Inc. - Order Canceling Reseller Certificate 
P-337, SUB 5 (10/19/2000) 

Golden Harbor of North Carolina, Inc. - Order Canceling Certificate 
P-802, SUB 3 (07/14/2000) 

lntelnet International Corp. - Order Canceling Certificate 
P-688, SUB I (06/27/2000) 

International Telecommunications Corporation - Order Canceling Certificate 
P-551, SUB 3 (12/06/2000) 

INTEROUTE-RETAIL, INC. - Order Canceling Certificate 
P-540, SUB 2 (11/20/2000) . 

KCI Long Distance, Inc. - Order Canceling Certificate 
P-676, SUB_ I (03/06/2000) 

Long Distance International, Inc. - Order Canceling Certificate 
P-644, SUB I (03/29/2000) 

LEC Link; Jerry La Quiere, dba - Order Canceling Certificate 
P-679, SUB I (01/13/2000) 

Megsinet-CLEC, Inc. - Order Canceling Certificate 
P-778, SUB I (08/14/2000) 

One Tel Inc. - Order Canceling Reseller Certificate 
P-951, SUB I (10/05/2000) 

Opus Correctional, Inc. - Order Canceling Certificate 
P-669, SUB I (06/30/2000) 

P.V. Tel ofNorth Carolina, LLC - Order Canceling Certificates 
P-85 I, SUB 2 (12/05/2000) 

Stealth Communications, Inc. - Order Canceling Certificate 
P-833, SUB I (03/07/2000) 
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ORDERS AND DECISIONS LISTED 

Telec, Inc. - Order.Canceling Certificate 
P-584, SUB I (12/14/2000) 

The Furst Group, Inc .. - Order Canceling Reseller Certificate 
P-363, SUB 4 (10/26/2000) 

Worldtel Services, Inc. - Order Canceling Certificate 
P-328, SUB:5 (i0/18/4000) -

TELEPHONE - Certificate 

@Link Networks, Inc .• Recommended Order Granting Certificate of Public Convenience and 
Necessity to Provide Local Exchang~ and' _Exchange Access Telecommunications Services as a 
Competing Local Provider 
P-889, SUB 0 (07/20/2000) 

2nd Century Communications, Inc. - Recommended Order Granting Certificate of Public 
Convenience and Necessity to Provide Local Ex.change and Exchange Access Telecommunications 
Services as a Competing Local Provide! · 
P-891, SUB I (03/02/2000) 

Access Integrated Networks, Inc. - Order Granting Waiver 
P-886, SUB l (02/10/2000) 

Access Integrated Networks, Inc. - Recommended Order Granting Certificate of Public Convenience 
and Necessity to Provide Local Exchange atld Exchange Access Telecommunications Services 
P-886, SUB I (02/25/2000) 

Aspire Telecom, Inc, - Recommended Order Granting Certificate of Public. Convenience ii.nd 
Necessity to Provide Local Exchange and Exchange Access Telecominunications Services ~ a 
Competing Local Provider 
P-882, SUB 0 (02/28/2000) 

Aspire Telecom, Inc. - Order Allowing Recqmmended Order to Become Final 
P-882, SUB 0 (02/29/2000) . 

Avana Communications Corporation - Recommended Order Granting Certificate of Public 
Convenience and Necessity to Provide Local Exchange and Exchange ~ess-Telecommunications 
Services as a Competing Local Provider · 
P-887, SUB 1 (06/23/2000) 

Broadband Office Communications, Inc. - Recommended Order Granting Certificate of Public 
Convenience and Necessity to Provide Local Exchange and Exchange Access Telecommunications 
Services as a Competing Local Provider 
P-919, SUB 0 (05/12/2000) 
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ORDERS AND DECISIONS LISTED 

Br0adplex, LLC - Recommended Order Granting Certificate of Public Convenience and Necessity 
to Provide Local Exchange and Exchange Access Telecommunications Services as a Competing 
Local Provider 
P-924, SUB O (06/05/2000) 

CTSI, Inc. - Recommerided Order Granting Certificate of Public Cofl".enience and Necessity to 
Provide Local Exchange and Exchange Access Telecommunications Services as a Competing Lo.cal 
Provider 
P-915, SUB O (04/07/2000) 

Campuslink Communications Systems, Inc. - Order Allowing Withdrawal of Applications 
P-789, SUBS O and I (04/12/2000) 

Cardinal Communications of North Carolina, Inc. - Recommended Order Granting Certificate of 
Public Convenience and Necessity to Provide Local Exchange and Exchange Access 
Telecommunications Services as a Competing Local Provider 
P-883, SUB O (05/08/2000) 

Columbia Telecommunications, Inc. - Order Dismissing ApPlication Without Prejudice 
P-871, SUB I (02/28/2000) Order Reinstating Application (03/06/2000) 

Computer Business Scieoces, Inc.. - Recommeoded Order Granting Certificate of Public Convenieoce 
and Necessity to Provide Local Exchange and Exchange Access Telecommunications Services as a 
Competing Local Provider 
P-866, SUB O (02/08/2000) 

Concentric Carrier Services, Inc. - Order Allowing Withdrawal of Applications 
P-931, SUBS O and I (04/28/2000) 

Empire Communications, Inc., d/b/a Fast Tel - Recommended Order Granting Certificate of Public 
Convenience and Necessity to Provide Local Exchallge and Exchange Access Telecommunications 
Services as a Competitive Local Provider 
P-804, SUB I (03/07/2000) 

ESSENTIAL.COM, INC. - Recommended Order Granting Certificate of Public Convenience and 
Necessity to Provide Local Exchange and Exchange Access Telecommunications Services as a 
Competing Local Provider 
P-943, SUB I (07/06/2000) 

GSIW A VE.COM, INC. - Ord.er Granting Interim Construction Authority 
P-1004, SUBS O and I (07/06/2000) 

International Telephone Group, Inc .. - Recommended Order Granting· Certificate of Pu_blic 
Convenience ilnd Necessity to Provide L0cal Exchange and Exchange Access Telecommunications 
Services as a Competing Local Provider 
P-581, SUB 2 (02/23/2000) 
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·ORDERS AND [!ECISIONS LISTED 

LTS of Rocky Mount, LLC - Recommended Order Granting Certificate of Public Convenience and 
Necessity to Provide Local Exchange and Exchange Access Telecommunications ,Services as a 
Competing Local Provider 
P-930, SUB O (05/12/2000) 

LightNetworks, Inc. - Recommended Order Granting Certificate of Public Convenience and Necessity 
to Provide Local Exchange and Exchange Access Telecommunications Services as a Competing 
Local Provider 
P-917, SUB O (03/23/2000}" 

MGC Co~ons, hie .. -Recommended Order Granting Certificate of Public Convenience and 
Necessity to Provide Local Exchange and ~change Access Telecommunications Services a~ a 
Competing Local Provider 
P-934, SUB l ·(06/15/2000) 

Network AcceSs Solutions Corporation - Recommended Order Granting Certificate of Public 
Convenience and Necessity to Provide Local Exchange and Exchange Access Telecommunications 
Services as a Competing Local Provider 
P-860, SUB 0 (05/02/2000) Order Allowing Recommended Order to Become Final (05/16/2000) 

Network Plus, Inc. - Recommended Order Granting Certificate of Public Convenience and Necessity 
to Provide Local Ex~hange and Exchange Access Telecommunicitions services as a' Competing 
Local Provider 
P-314, SUB 3 (02/08/2000) 

New Edge Network, Inc. - Recommended Order Granting Certificate of Public Convenience and 
Necessity to Provicfo Local Exchange-and EXchange Access Telecommunications Service_s as a 
Competing Local Provider 
P-901, SUB 0.(04/07/2000) 

OptiLink Communications, Inc, - Order Allowing Withdrawal of Application 
P-896, SUB O (06/09/20.00) 

P.V, Tel ofNorth Carolina, LLC -Recommended Order Granting Certificate of Public Convenience 
and Necessity to Provide Local Excbange and Exchange Access T~lecommunications Services as a 
Competing Local ],'rovider 
P-851, SUB 1 (02/23/2000) Errata Order'(02/25/2000) Order Allowing,Recommended Order to 
Become Final (02/29/2000) 

Phone Reconnect of America, L.L.C. - Recommended Order Granting Certificate of Public 
Convenience and Necessity to Provide Local Exchange and Exchange Access Telecommunications 
Services as a Competing Local Provider · 
P-849, SUB O (07/12/2000) 
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ORDERS AND DECISIONS LISTED 

Qwest Communications Corporation - Recomme~ded Order Granting Certificate of Public 
Convenience and Necessity to Provide Local ExchanSe and Exchange Access Telecommunications 
Services as a Competing Local Provider 
P-433, SUB 5 (06/13/2000) 

Talk Too Communications - Order Concerning Dismissal 
P-865, SUB 0 (08/14/2000) 

Tin Can Communications Company, LLC, d/b/a The Cube - Recommended Order Granting 
Certificate of Public Convenience and Necessity to Provide LocalExchange and Exchange Access 
Telecommunications Services as a Competing Local Provider 
P-867, SUB 0 (04/07/2000) . 

Tran.star Communications, L.C. - Order Regarding Application 
P-848, SUB 0 (04/04/2000) 

TRIVERGENT COMMUNICATIONS, INC. - Order Amending Certificate 
P-913, SUB I (04/25/2000) 

USA Telecom, Inc. - Recommended Order Granting Certificate of Public Convenience and Necessity 
to Provide Local ·Exchange and Exchange Access Telecommunications Services as a Competing 
Local Provider · 
P-884, SUB 0 (05/01/2000) 

Universal Access, Inc. - Recommended Order Granting Certificate of Public Convenience and 
Necessity to Provide Local Exchange and Exchange Access Telecommunications Services as a 
Ccmpeting Local Provider 
P-939, SUB 0 (06/01/2000) 

Universal Teleco.m, Inc. ~ Recommended Order Granting Certificate of Public Convenience and 
Necessity to Provide Local Exchange and Exchange Access Telecommunications Services as a 
Competing Local Provider · 
P-873, SUB 0 (05/02/2000) 

VERIZOMADV ANCED DATA, INC. - Order Allowing Deletion of Certain Tariffs and Granting 
Certificate 
P-1010, SUB 0 (12/06/2000) 

TELEPHONE - Competing Local Provider Certificates 

Company 
Advanced Telcom, Inc. 
Allegiance Telecom of North Carolina, Inc. 
American Fiber Network, Inc. 
Arbros Communications Licensing Company S.E., LLC 
Birch Telecom of the South, Inc. 
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P-997, SUB 0 
P-937, SUB 1 
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P-1000, SUB I 

Date 
(08/25/2000) 
(09/28/2000) 
(08/16/2000) 
(09/07/2000) 
(09/26/2000) 



ORDERS AND _DECISIONS LISTED 

Broadstreet Communications, Inc. 
Cl2, Inc. 
Carolina Broadband, Inc. 
CAT Communications International, Inc. 
Claricom Networks, Inc. 
Connect Communications, LLC 
CoilllectSouth Communications of North Carolina, Inc. 
Empire Telecom Services, Inc. 
FairPoint Communications Solutions Corp. 
Fiberworks, Inc. 
Fuzion Wireless Communications, Inc. 
Global Connection, Inc. Of North Carolina 
GSiwaVe.com, Inc. 
lDN Telecom, Inc. 
InterStar Commu_nications, Inc. 
IPVoice Communicati<ms, Inc 
KMC Telecom V, Inc. 
KenDav Industries; Inc. 
LineDrive Communications Inc. 
MVXCOM Communication,, Inc. 
Maxcess, Inc. · , 
Metromedia Fiber Network Services, Inc. 
New East Telephony, Inc. 
OnFiber Carrier Services, Inc. 
OnSite Access Local, LLC 
Paramount Communications, Inc. 
Pathnet Operating, Inc. 
Phone-Link, ln_c. 
Purepacket.Communications o_fthe South, Inc. 
Ready Telecom, Inc. 
SBC Telecom, Inc: 
ServiSense.com, Inc. 
Sigma Networks Telecommunications, Inc. 
Suretel, Inc. 
Telergy Network Services, Inc. 
Telicor, Inc. 
U.S. Telepacilic Corp. 
United Communications HUB; Inc. 
Xspedius Corp. 

TELEPHONE - Contracts/Agreements 

P-966, SUBO 
P-881, SUB 0 
P-987, SUB 1 
P-869, SUB 1 
P-611, SUB 3 
P-750, SUB 0 
P-958, SUB 0 
P-914, SUB 0. 
P-932, SUB 0 
P-1039, SUB 0 
P-980, SUB O 
P-974, SUB O 
P-1004; SUB O 
P-760, SUB 1 
P-964, SUB 0 
P'l019, SUB 1 
P-989, SUB O 
P-947, SUB O 
P-961, SUB O 
P-717, SUB 2 
P-970, SUB .0 
P-950, SUB O 
P-718, SUB 1 
P-977, SUB o 
P-952, SUBJ 
P-1026, SUB 0 
P-1012, SUB O 
P-897, SUBO 
P-967, SUB 0 
P-1023, SUB O 
P-936, SUB O 
P-10Q9,.SUB o 
P-1016, SUB 1 
P-945, SUB 0 
P-994, SUB! 
P-1046, SUB 1 
P-971, SUB 0 
p:993, SUB 1 
P'1013, SUB 0 

(08/16/2000) 
(09/14/2000) 
(09/11/2000) 
(08/14/2000) 
(11/16/2000) 
(07/25/2000) 
(09/12/2000) 
(08/25/2000) 
(09/12/2000) 
(12/27/2000) 
(09/14/2000) 
(10/19/2000) 
(10/27/2000) 
(07/25/2000) 
(09/18/2000) 
(12/07/2000) 
(11/03/2000) 
(08/08/2000). 
(08/10/2000) 
(07/24/2000) 
(09/25/2000) 
(07/24/2000) 
(09/12/2000) 
(10/02/2000) 
(09/18/2000) 
(12/12/2000) 
(12/05/2000) 
(09/14/2000) 
(08/16/2000) 
(12/04/2000) 
(08/07/2000) 
(10/30/2000) 
(12/21/2000) 
(12/14/2000) 
(12/05/2000) 
(12/22/2000) 
(09/19/2000) 
(10/16/2000) 
(12/07/2000) 

AT&T Communication, of the Southern States, Inc. - Order. Approving Amendment to 
Interconnection Agreement 
P-140, SUB 50 (10/05/2000) 
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ORDERS AND DECISIONS LISTED 

AT&T Communications of .the Southern States, Inc. - Order Approving Amendment to 
Interconnection Agreement 
P-140, SlJB 50.(11/08/2000) 

AT&T Communications of the Southern States, Inc.; TCG of the Carolinas, Inc. - Order Resolving 
Certain Issues 
P-140, Sub 73; P0646, Sub 7 (05/15/00) 

Alltel Carolina, Inc. - Order Approving Interconnection Agreement with CTC Exchanges Services, 
Inc. 
P-118, SUB 97 (04/18/2000) 

Alltel Carolina, Inc. - Order- Approving Interconnection and Resale Agreement with Adelphia 
Business Solutions ofNorth Carolina, L.P. 
P-118, SUB 98 (07/20/2000) 

Alltel Carolina, Inc. - Order Approving Interconnection Agreement with Sprint Spectrum, L.P., d/b/a 
SprintPCS . . 
P-118, SUB 100 (06/06/2000) 

Alltel Carolina, Inc. - Order Approving Interconnection Agreement with Universal TeleCOm, Inc. 
P-118, SUB 102 (I 1/08/2000) 

ALLTEL Communications, Inc. - Order Approving Agreement with dPi-Teleconnect, L.L.C. 
P-514, SUB 10 (01/11/2000) 

ALL TEL Communications, Inc. - Order Approving Resale Agreement with EZ Talk 
Communications, L.L.C. 
P-514, SUB II (03/14/2000) 

ALLTEL Communications, Inc. - Order Approving Resale Agreement with Choctaw 
Communications, L.C., d/b/a Smoke Signal Comn:iunications 
P-514, SUB 12 (03/14/2000) 

AmeriMex Communications Corp. - Order Approving Resale Agreement vii.th ALLTEL 
Communications Sei;vices Corporation/ALLTEL Carolina, Inc. 
P0834, SUB 2 (03/14/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection Agreement with 
ITCADeltaCom Communications, Inc. 
P-55, SUB 1036 (11/08/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment.to Interconnection Agreement 
with ALLTEL Communications, Inc. 
P-55, SUB 1049 (11/08/2000) 
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ORDERS AND-DECISIONS LISTED 

BellSouth Telecommunications, Inc. - Order Approving Amendment to Resale Agreement with . 
Telephone Company of Central Florida, Inc. · 
P-SS, SUB 1068 (11/08/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment with CTC Exchange Services, 
Inc. 
P-SS, SUB 1069 (03/14/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment with Business Telecom. Inc. 
P-SS, SUB 1077 (02/09/2000) . 

BellSouth Telecommunications, Inc. - Order Approving Amendment with US West Interprise 
America. d/b/a Interprise America 
P-SS, SUB 1086 (02/09/2000) 

BellSouth Telecommunications. Inc. - Order Approving Amendment to Interconnection Agreement 
· with U.S. West Interprise America, Inc. · 
P-SS, SUB 1086 (08/24/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment to Interconnection and 
Collocation Agreement with Interpath Communications, Inc. 
P-SS, SUB 1100 (08/24/2000) . 

BellSouth Telecommunications, Inc. - Order Approving Amendments to Interconnection Agreement 
with NEXTLINK North Carolina, L.L.C. 
P-SS, SUB 1102 (10/04/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment with NEXILINK North 
Carolina, Inc. 
P-SS, SUB 1102 (12/27/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment with DIECA Communications, 
Inc., d/b/a Covad Communications Company 
P-SS, SUB 1123 (02/09/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment with MEBTEL Integrated 
Communications Solutions, L.L.C. 
P-55, SUB 112S (02/09/2000) 

BellSouth Telecommunicstinns, Inc. - Order Approving Amendment to Interconnection Agreement 
with Madison River Communications, tic 
P-55, SUB 112S (08/24/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment with NewSouth 
Communications Corporation 
P-SS, SUB Jl31 (12/27/2000) 
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ORDERS AND DECISIONS LISTED 

BellSouth Telecommunications, Inc. - Order Approving Amendment with ACI Corporation 
P-55, SUB 1136 (02/09/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment to Interconnection Agreement 
with Rhythms Links, Inc. 
P-55, SUB 1136 (08/24/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment to Interconnection and Resale 
Agreement with dPi-Teleconnect, L.L.C. 
P-55, SUB 1143 (08/24/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment to Resale Agreement 
P-55, SUB 1148 (08/24/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment with DSLNet Communications, 
L.L.C. 
P-55, SUB 1149 (02/09/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendments to Interconnection Agreement 
P-55, SUB 1149 (08/24/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment to Interconnection Agreement 
with DSLNet Communications, L.L.C. . . 
P-55, SUB 1149 (11/08/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment Frontier Local Services, Inc. 
P-55, SUB 1150 (02/09/2000) 

BellSouth Telecommunications, Inc. - Order App~ving Amendment with Hyperion Communications 
ofNorth Carolina, L.P. 
P-55, SUB 1152 (02/09/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment with Adelphia Business 
Solutions ofNortli Carolina, L.P. 
P-55, SUB 1152 (03/14/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment with Adelphia Business 
Solutions ofNorth Carolina, L.P. 
P-55, SUB 1152 (05/17/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendments ,with State Communications, 
Inc. 
P-55, SUB 1154 (02/09/2000) 
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ORDERS AND DECISIONS.LISTED 

BellSouth Telecommunications, Inc. - Order Approving Amendment to Interconnection and Resale 
Agreement with State Communications, Inc. 
P-SS, SUB 1154 (10/04/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment P:v. Tel ofNorth Carolina, 
LL.C. 
P-SS, SUB 11S8 (03/14/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment with Navigator 
Telecommunications, L.L.C. 
P-SS, SUB l 1S9 (02/09/2000) 

~ellSouth Telecommunications, Inc. - Order Approving Amendments wi.th Computer Business 
Sciences, Inc. 
p,ss, SUB 1162 (02/09/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment to Resale Agreement with 
Universal Telecom, Inc. 
P-SS, SUB 116S (10/04/2000) 

BellSouth Telecommunications, Inc. - Order Approving lnter~niiection Agreement with Access 
Integrated Networks, Inc. 
P-SS, SUB 1168 (03/02/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment with Access Integrated 
Networks, Inc. 
P-SS, SUB 1168 (0S/16/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment to Resale Agreement ALLTEL 
CommuniCS:tions, Inc. 
P-SS, SUB 1169 (10/04/2000) 

BellSouth Telecommunications, Inc. - Order Approving Agreement with Teleport Communications 
Group, Inc. 
P-SS, SUB 1171 (01/11/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment to Interconnection and Resale 
Agreement TCG of the Carolinas, Inc. 
P-SS, SUB 1171 (10/04/2000) 

BellSouth Telecommunications, Inc. - Order Approving Agreement with Network Access Solutions 
Corporation 
P-SS, SUB 1172 (01/11/2000) 
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ORDERS AND DECISIONS LISTED 

BellSouth Telecommunications, Inc. - Order Approving Amendments to Interconnection Agreement 
Network Access Solutions Corporation 
P-55, SUB 1172 (08/2412000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment Network Access Solutions 
Corporation 
P-55, SUB 1172 (12/27/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection Agreement with Access 
Point, Inc. 
P-55, SUB 1175 (02/16/2000) 

BellSouth Telec0mnwnications, Inc. -- Order Approving Amendment to Interconnection Agreement 
with Access Point, Inc. 
P-55, SUB 1175 (08/2412000) 

BellSouth Telecommunications, Inc. - Order Approving Resale Asreement with The Other Phone 
Company, Joe., d/b/a OmniCall, Inc. 
P-55, SUB 1177 (02/16/2000) 

BellSouth Telecommunications, Joe. - Order Approving Amendment with The Other Phone 
Company, Joe., d/b/a OmniCall, Joe. · 
P-55, SUB 1177 (05/16/2000) 

BellSouth Telecommunications, Inc. - Order Approving Collocation Agreement with DukeNet 
Communications, Inc. 
P-55, SUB 1179 (03/02/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection Agreement with JATO 
Operating Two Corporation 
P-55, SUB 1180 (02/16/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendments to Joterconnection Agreement 
with JATO Operating Two Corporation · 
P-55, SUB 1180 (10/04/2000) 

BellSouth Telecommunications, Joe. - Order Approving Resale Agreement Annox, Joe. 
P-55, SUB 1181 (02/16/2000) 

BellSouth Telecommunications, Joe. - Order Approving Resale Agreement BellSouth BSE, Joe. 
P-SS, SUB 1182 (02/16/2000) 

BellSouth Telecommunications, Joe. - Order Approving Joterconnection Agreement Alliance 
Network, Joe. 
P-55, SUB 1183 (03/02/2000) 
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BellSouth Telecommunications, Inc. - Order Approving Interconnection Agreement with One Point 
Communications-Georgia, L.L.C. 
P-SS, SUB 1184 (03/14/2000) 

BellSouth Telecomniunications, Inc. Order Approving Interconnection Agreement Ea~e 
Communications, Inc. 
P-SS, SUB 118S (03/30/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection Agreement BlueStar 
Networks, Inc. 
P-SS, SUB 1186 (03/14/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection Agreement with PageMart 
Wireless, Inc. 
P-S5, SUB 1188 (03/30/2000) 

BellSouth Telecommunications, Inc. - Order Approving Resale Agreement Crystal Clear 
Connections, Inc. 
P-55, SUB 1189 (03/30/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment with Crystal Clear Connections, 
Inc. · 
P,55, SUB 1189 (0S/16/2000) 

BellSouth Telecommunications, Inc. 
Communications International, Inc. 
P-SS, SUB 1 \91 (03/30/2000) 

Order Approving Resale Agreement with CAT 

BellSouth Telecommunications, Inc. - Order Approving Amendment to Resale Agreement CAT 
Communications Internatiorial, Inc. 
P-55, SUB 1191 (08/24/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection Agreement AYANA 
Communications Corporation · 
P-55, SUB 1192 (03/30/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment to InterCOnnection and Resale 
Agreement Avana Coinmunications Corporation 
P-55, SUB 1192·(10/04/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection Agreement with MGC 
Communications, Inc. 
P-55, SUB 1193 (03/30/2000) 
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ORDERS AND DECISIONS LISTED 

BellSouth Telecommunications, Inc. - Order Approving Interconnection and Resale Agteement 
OptiLink Communications, Inc. 
P-55, SUB 1198 (05/16/2000) 

BellSouth Telecommunications, Inc. -- Order Approving Amendment to Interconnection and Resale 
Agreement with OptiLink Communications, Inc. 
P-55, SUB il98 (08/24/2000). 

BellSouth Telecommunications, Inc. - Order Approving Amendment to Interconnection and Resale 
Agreement with OptiLink Coinmunications, Inc. · 
P-55, SUB 1198 (10/04/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection Agreement with New Edge 
Networks, Inc. 
P-55, SUB 1199 (05/16/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment with New Edge Network, Inc. 
P-55, SUB 1199 (12/27/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection and Resale Agreement with 
FairPoint Communications Corporation · 
P-55, SUB 1200 (05/16/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment to Interconnection and Resale 
Agreement with FairPoint Communications Solutions Corporation 
P-55, SUB 1200 (10/04/2000) 

BellSouth Telecommunications, Inc. - Order Approving Resale Agreement with Phone-Link, Inc. 
P-55, SUB 1202 (05/16/2000) 

BellSouth Telecommunications, Inc. - Order Approving Resale Agreement with Max-Tel 
Communications, Inc. 
P-55, SUB 1203 (05/16/2000) _ 

BellSouth Telecommunications, Inc. - Order Approving Resale Agreement with Tin Can 
Communications Company, L.L.C. 
P-55, SUB 1204 (06/28/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment to.Resale Agreement with Tin 
Can Communications Company, L.L.C. 
P-55, SUB 1204 (10/04/2000) 

BellSouth Telecommunications, Inc. - Order Approving Resale Agreement with American Fiber 
Network, Inc. 
P-55, SUB 1205 (06/06/2000) 
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BellSouth Telecommuoications, Inc. - Order Approving Resale Agreement with EZ Talk 
Communications, L.L.C. 
P-55, SUB 1206 (06/06/2000) 

BellSouth Telecommunications, Inc. - Order Approving Amendment to Resale Agreement with EZ, 
Talk Communications, Inc. 
P-55, SUB 1206 (08/24/2000). 

BellSouth Telecommunications, Inc. - Order Approving Resale Agreement NuStar Communications 
Corporation 
P-55, SUB 1207 (06/06/2000) 

BellSouth Telecommuoications, Inc. - Order Approving Resale Agreement with Surete~ Inc. 
P-55, SUB 1208 (06/06/2000) 

BellSouth Telecommunications, Inc. - Order Approving Resale Agreement with Aspire Telecom, Inc. 
P-55, SUB 1209 (06/28/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection and Resale Agreement with 
The Other Phone Company, Inc., d/b/a Acces~ One Communications, ·inc. 
P-55, SUB 1211 (06/28/2000) 

BellSouth TC,ecommunications, Inc. - Order Approving Amendment with The Other Phone 
Company, Inc., d/b/a Access One Communications 
P-55, SUB 1211 (12/27/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection and Resale Agreement with 
Business Telecom, Inc. 
P-55, SUB 1212 (06/28/2000) 

BellSouth Telecommunications, Inc. - Order Approving Resale Agreement with Image Access, Inc., 
d/h/a NewPhone 
P-55, SUB 1213 (06/28/2000) 

BellSouth Telecommunications, Inc. - Order Approving Resale Agreement with Choctaw 
Communications, L.C. 
P-55, SUB 1214 (06/28/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection and Resale Agreement with 
Global Crossing Local Services, Inc., and Global Crossing Telemanagement, Inc. 
P-55, SUB 1216 (08/24/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection and Resale Agreement with 
Level 3 Commuoications, LLC 
P-55, SUB 1217 (08/24/2000) 
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BellSouth Telecommunications, Inc. - Order Approving Resale Agreement with USA Telecom, Inc. 
P-55, SUB 1219 (08/24/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection and Resale Agreement with 
Empire Telecom Services, Int:. 
P-55, SUB 1220 (08/24/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection and Resale Agreement with 
Broadband Office Communications, Inc. 
P-55, SUB 1222 (08/24/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection and Resale Agreement with 
Mpower Communications Corporation 
P-55, SUB 1223 (09/26/2000) 

BellSouth Teleconimunications, Inc. - Order Approving Interconnection and Resale Agreement with 
2nd Century Comrnunication~1 Inc. 
P-55, SUB 1224 (09/26/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection and Resale Agreement with 
SBC Telecom, Inc. 
P-55, SUB 1227 (09/2612000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection and Resaie Agreement with 
Birch Telecom of the South, Inc. 
P-55, SUB 1228 (09/26/2000) 

BellSouth Telecommunications, Inc. ·_ Order Approving Resale Agreement with United States 
Telecommunications, Inc. 
P-55, SUB 1229 (11108/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection Agreement with TriVergent 
Communications, Inc. 
P-55, SUB 1231 (11/08/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection Agreement with Maxcess, 
Inc. 
P-55, SUB 1232 (I 1/08/2000) 

BellSouth Telecommunications, Inc. - Order Approving Resale Agreement with NOW 
Communications, Inc. 
P-55, SUB 1235 (11/08/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection and Resale Agreement with 
LCI International, Inc. · 
P-55, SUB 1236 (11/28/2000) 
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BellSouth Tel~communications, Inc. - Order Approving Interconnection Agreemeot WmStar 
Wrreless, Inc. 
P-55, SUB 1237 (11/08/2000) 

BellSouth Telecommunications, ,Inc. - Order Approving Interconnection and Resale Agreement with 
MC!metro Access Transmission Services, L.L.C. 
P-55, SUB 1238 (11/28/2000) 

BellSouth Telecommunications, Inc. - Order Approving Collocation Agreement with WmStar 
Wireless, Inc. 
P-55, SUB 1239 (11/08/2000) 

BellSouth Telecommunications, Inc. - Order Appro".ll'g Resale Agreemeot with HJN Telecom, Inc. 
P-55, SUB 1240 (11/08/2000) 

BellSouth Telecommunications, Inc. - Order Approving Resale Agreement with Consumers 
Telephone and Telecom, LLC · 
Pa55, SUB 1241 (11/08/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection and Resale Agreement with 
NET-tel Corporation · 
P-55, SUB 1242 (11/28/2000) 

BellSouth Telecommunications, Inc. 0 Order Approving Interconnection and Resale Agreement with 
Intetech, L.C. 
P-55, SUB 1243 (11/28/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection and Resale Agreement with 
Navigator Telecommunications, Inc. · 
P-55, SUB 1244 (11/28/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection and Resale Agreement with 
CTC Exchange Services, Inc. 
P-55, SUB 1245 (11/28/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection and Resale Agreement wifu 
Broadstreet Communications, Inc. · 
P-55, SUB 1246 (11/28/2000) 

BellSouth Telecommunications, Inc. - Order Approving Interconnection and Resale Agreement with 
ComScape Communications, Inc. 
P-55, SUB 1247 (11/28/2000) 

BellSouth Telecommunications, Inc. - Order Approving Agreement with Universal Telecom, Inc. 
P-55, SUB 1248 (12/27/2000) 
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BellSouth Telecommunications, Inc. ~ Order Approving Agreement with NorthPoint 
Communications, Inc. 
P-55, SUB 1249 (12/27/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company. • Order Allowing 
Withdrawal of Resale Agreement with Comm South Companies, Inc. 
P-7, SUB 906; P-10, Sub 551 (01/31/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving 
Agreement with ITC"DeltaCom Communications, Inc. 
P-7, SUB 909;P-I0, Sub 553 (01/11/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving Resale 
Agreement with Choctaw Communications, Inc., d/b/a Smoke Signal Communications 
P-7, SUB 910; P-10, Sub 555 (02/09/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving 
Interconnection Agreement with 360° Communications Company of North Carolina, L.P., d/b/a 
ALLTEL 
P-7, SUB 911; P-10, Sub 556 (03/02/2000) 

Carolina Telephone and Telegraph Company; Central Teleplione Company - Order Approving Resale 
Agreement with Compass Telecommunications, Inc. 
P-7, SUB 913; P-10, Sub 558 (02/0912000) 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving 
Interconnection Agreement with IDPC, Inc. 
P-7, SUB 914; P-10, Sub 559 (04/18/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving 
Interconnection Agreement with New Edge Networks, Inc. 
P-7, SUB 916; P-10, Sub 561 (03/30/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company·- Order Approving 
Interconnection Agreement withDSLNet Communications, L.L.C. 
P-7, SUB 918; P-10, Sub 563 (03/30/2000) 

Carolina Telephone and Telegraph Company - Order Approving Interconnection and Resale 
Agreement with Rhythms Links, Inc. 
P-7, SUB 919 (05117/2000) 

CarolinaTelephone and Telegraph Company; Central Telephone Company - Order Approving Resale 
Agreement with LTS of Rocky Mount, L.L.C. 
P-7, SUB 920; P-10, Sub 565 (05/17/2000) 
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Carolina Telephone end Telegraph Company; Central Telephone Company - Order Approving Resale 
Agreement AmeriMex Conimunications Corporation 
P-7, SUB 921; P-10, Sub 566 (05/17/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving 
Interconnection and Resale Agreement with Network Telephone, Inc. 
P-7, SUB 925; P-10, Sub 568 (07/27/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company- Order Approving Resale 
Agreement with ALLTEL Communications, Inc. 
P-7, SUB 926; P-10, Sub 569 (06/29/2000) 

Carolina Telephone and Telegraph Company - Order. Approving Interconnection and Resale 
Agreement with sprint Communications Company, L.P. 
P-7, SUB 927 (07/27/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving 
Interconnection and ;Resale Agreement with Empire Communications Corporation 
P-7, SUB 928; p,10, Sub 571 (06/29/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving 
Interconnection Agreement with AT&T Wireless Services, Inc. 
P-7, SUB 929; P-10, Sub 572 (07/27/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving 
Interconnection and Resale Agreement with InterStar Communications, Inc. 
P-7, SUB 930; P-10, Suh 573 (07/27/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving 
Interconnection Agreement with GTE Mobilnet of North Carolina, Inc. 
P-7, SUB 931; P-10, Sub 574 (09/19/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving 
Interconnection Agreement with GTE Mobilnet of Raleigh, Inc. 
P-7, SUB 932; P-10, Sub 575 (09/19/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving 
Interconnection Agreement with Fayetteville Cellular Telephone Company, L.P. 
P-7, SUB 933; P-10, Sub 576 (09/19/2000) 

Carolina Telephone and Teiegraph Company; Central Telephone Company - Order Approving 
Interconnection Agreement with GTE Wrreless of the South, Inc. · 
P-7, SUB 934; P-10, Sub 577 (09/19/2000) 

775 



ORDERS AND DECISIONS LISTED 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving 
Interconnection and Resale Agreement with 2nd Century Communications. Inc. 
P-7, SUB 935; P-10, Sub 578 (09/19/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order on 
Interconnection and Resale Agreement with Sprint Spectrum L.P., and Sprint PCS . 
P-7, SUB 936; P-10, Sub 579 (11/29/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving 
Interconnection and Resale Agreement with BlueStar Networks, Inc. 
P-7, SUB 937; P-10, Sub 580 (11/29/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving 
Interconnection and Resale Agreement with LecStar Telecom, Inc. 
P-7, SUB 938; P-10, Sub 581 (11/29/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving 
Interconnection Agreement with IG2, Inc. 
P-7, SUB 939; P-10, Sub 582 (12/27/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving 
Intc;rconnection and Resale Agreement with Broadslate Networks ofNorth Carolina, Inc. 
P-7, SUB 940; P-10, Sub 583 (11/29/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving 
Interconnection Agreement with Broadplex, LLC 
P-7, SUB 941; P-10, Sub 584 (11/29/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving 
Agreement with WebLink Wll'eless, Inc. 
P-7, SUB 943; P-10, Sub 586 (12/27/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving 
Agreement with Broadband Office Communications. Inc. 
P-7, SUB 944; P-10, Sub 587 (12/27/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving· 
Interconnection and Resale Agreement with BellSouth Telecommunications, Inc. 
P-7, SUB 946; P-10, Sub 588 (11/29/2000) 

Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving 
Interconnection Agreement and Resale Agreement with GSiwave.com, Inc. 
P-7, SUB 948; P-10, Sub 590 (11/29/2000) 
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Carolina Telephone and Telegraph Company; Central Telephone Company - Order Approving 
Agreement with @Link Networks, Inc. 
P-7, SUB 949; P-10, Sub 592 (12/27/2000) 

Central Telephone Company - Order Approving Interconnection Agreement.with Rhythms Links, Inc. 
P-10, SUB 564 (05/17/2000) 

Central Telephone Company - Order Approving Interconnection and Resale Agreement with sprint 
Commnnications Company, L.P. 
P-10, SUB 570 (07/27/2000) 

Concord Telephone Company - Order Approving Interconnection Agreement with Sprint Spectrum, 
L.P., d/b/a Sprint PCS 
P-16, SUB 192 (06/06/2000) 

Concord Telephone Company - Order Approving Interconnection and Resale Agreement with Empire 
Communications Corporation 
P-16, SUB 194 (08/09/2000) 

Concord Telephone Company - Order Approving Interconnection and Resale Agreement with CTC 
Exchange Services, Inc. 
P-16, SUB 195 (08/09/2000) 

Interpath Communications, Inc.; Carolina Power & Light Company; North Carolina Natural Gas 
Corporation - Order Accepting Form of Agreement for Filing and Allowing Utilities to Pay Bills 
E-2, SUB 767; G-21, Sub 399; P-708, Sub 7 (10/03/2000) 

LEXCOM Telephone Company - Order Approving Interconnection Agreement with Sprint 
Spectrum, L.P., d/b/a Sprint PCS 
P-31, SUB 136 (06/06/2000) 

LEXCOM Telephone Company - Order Approving Interconnection Agreement with BellSouth 
Carolinas PCS, L.P. 
P-31, SUB 138 (09/19/2000) 

LEXCOM Telephone Company - Order Approving Interconnection Agreement with NEXTEL 
Communications, Inc. 
P-31, SUB 139 (11/08/2000) 

North State Telephone Company - Order Approving Interconnection Agreement with GTE Mobilnet 
ofNorth Carolina, Inc. 
P-42, SUB 128 (06/06/2000) 

North State Telephone Company - Order Approving Interconnection Agreement with Sprint 
Spectrum, L.P., d/b/a Sprint PCS 
P-42, SUB 129 (09/19/2000) 
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North State Telephone Company - Order Approving Interconnection Agreement with Nextel South 
Corporation 
P-42, SUB 130 (09/19/2000) 

US LEC of North Carolina, Inc. - Order Approving Interconnection Agreement with ALLTEL 
Carolina, Inc. 
P-561, SUB 16 (04/18/2000) 

VERIZON SOUTII INC. - Order Approving Amendment to Interconnection Agreement with ICG 
Telecom Group, Inc. · 
P-19, SUB 288 (09/26/2000) 

VERIZON SOUTII INC. - Order Approving Amendment with CTC Exchange Services, Inc. 
P-19, SUB 310 (03/14/2000) 

VERIZON SOUTII INC. - Order Approving Amendment to Interconnection Agreement with 
Rhythms Links, Inc. 
P-19, SUB 320 (07/27/2000) 

VERIZON SOUTIIINC. - Order Approving Amendment with DIECA Communications, Inc., d/b/a 
Covad Communications Company 
P-19, SUB 326 (03/14/2000) 

VERIZON SOUTII INC. - Order Approving Amendment to Interconnection Agreement DIECA 
Communications, Inc., d/b/a Covad Communications Company 
P-19, SUB 326 (07/27/2000) 

VERIZON SOUTII INC. - Order Approving Amendment to Interconnection Agreement NorthPoint 
Communications, Inc. 
P-19, SUB 327 (06/27/2000) 

VERIZON SOUTII INC. - Order Approving Amendments to Interconnection Agreement NorthPoint 
Communications, Inc. 
P-19, SUB 327 (07/27/2000) 

VERIZON SOUTII INC. - Order Approving Amendment to Interconnection Agreement with 
DSLNet Communications, L.L.C. 
P-19, SUB 335 (07/27/2000) 

VERIZON SOUTII INC. - Order Approving Amendment with Sprint Communications Company, 
L.P. 
P-19, SUB 344 (12/27/2000) 

VERIZON SOUTII INC. - Order Approving Agreement with ITC'DeltaCom Communications, Inc. 
P-19, SUB 348 (01/11/2000) 
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VERIZON SOUTH INC. -Order Approving Agreement with Universal Telecom, Inc. 
P-19, SUB 350 (01/11/2000) . 

VERIZON SOUTH INC. - Order Approving Resale Agreement with Crystal Clear Connections, Inc. 
P-19, SUB 352 (03/14/2000) 

VERIZON SOUTH INC. - Order Approving Resale Agreement with EZ Talk Communications, 
L.L.C. 
P-19, SUB 354 (03/14/2000) 

VERIZON SOUTH INC. - Order Approving Interconnection and Resale Agreement with New South 
Communications Corporation 
P-19, SUB 357 (04/18/2000) 

VERIZON SOUTH INC. - Order Approving Resale Agreement with Amerimex Communications 
Corporation 
P-19, SUB 360 (04/18/2000) 

VERIZON SOUTH INC. - Order Approving Resale Agreement Max-Tel Communications, Inc. 
P-19, SUB 362 (06/06/2000) 

VERIZON SOUTH INC. - Order Approving Interconnection and Resale Agreement with Prism 
Operations, L.L.C. 
P-19, SUB 363 (06/06/2000) 

VERIZON SOUTH INC. - Order Approving Resale Agreement with 1-800-RECONEX, Inc. 
P-19, SUB 365 (07/27/2000) 

VERIZON SOUTH INC. - Order Approving Interconnection and Resale Agreement with New Edge 
Network, Inc:, d/b/a New Edge Networks 
P-19, SUB 366 (06/27/2000) 

VERIZON SOUTH INC. - Order Approving Amendment to Interconnection Agreement with New 
Edge Network, Inc., d/b/a New Edge Networks 
P-19, SUB 366 (08/23/2000) 

VERIZON SOUTH INC. - Order Approving Resale Agreement with Surete~ Inc. 
P-19, SUB 367 (06/06/2000) 

VERIZON SOUTH INC. - Order Approving Resale Agreement with Bu.dget Phone, Inc. 
P-19, SUB 368 (06/06/2000) 

VERIZON SOUTH INC. - Order Approving Interconnection Agreement with Cardinal 
Communications of North Carolina, Inc. 
P-19, SUB 369 (06/27/2000) 
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VERIZON SOUTII INC. - Order Approving Interconnection Agreement with American Fiber 
Network, Inc. 
P-19, SUB 370 (06/27/2000) 

VERIZON SOUTII INC. - Order Approving Resale Agreement with Empire Communications 
Corporation 
P-19, SUB 371 (06/27/2000) 

VERIZON SOUTII INC. - Order Approving Interconnection Agreement with SBC Tel_ecom, Inc. 
P-19, SUB 372 (06/27/2000) 

VERIZON SOUTII INC. - Order Approving Resale Agreement with Aspire Telecom, Inc. 
P-19, SUB 373 (06/27/2000) 

VEIµZON SOUTII INC. - Order Approving Interconnection Agreement with Adelphia Business 
Solutions ofNorth Carolina, L.P. 
P-19, SUB 374 (07/27/2000) 

VERIZON SOUTII INC. - Order Approving Interconnection and Resale Agreement with Phone-
'Link, Inc. . 
P-19, SUB 375 (08/23/2000) 

VERIZON SOUTII INC. - Order Approving Interconnection Agreement and Amendment with 
Verizon Advanced Data, Inc. 
P-19, SUB 376 (09/26/2000) 

VERIZON SOUTII INC. - Order Approving Interconnection and Resale Agreement with 
Broadstreet Communications, Inc. 
P-19, SUB 377 (08/23/2000) 

VERIZON SOUTII INC. - Order Approving Interconnection and Resale Agreement and Ameodment 
with Pathnet Operating, Inc. 
P-19, SUB 378 (09/26/2000) 

VERIZON SOUTII INC. - Order Approving Resale Agreement with CAT Communications 
International, Inc. · 
P-19, SUB 380 (08/23/2000) 

VERIZON SOUTII INC. - Order Approving Interconnection and Resale Agreement with Time 
Warner Telecom ofNorth Carolina, L.P. 
P-19, SUB 381 (08/23/2000) 

VERIZON SOUTII INC. - Order Approving Interconnection and Resale Agreement with ComScape 
Communications, Inc. 
P-19, SUB 383 (09/26/2000) 
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VERIZON SOUTH INC. - Order Approving Interconnection Agreement with ComScape 
Telecommunications, Inc. 
P-19, SUB 384 (09/26/2000) 

VERIZON SOUTH INC. - Order Approving Interconnection Agreement with Avana 
Communications Corporation 
P-19, SUB 385 (09/26/2000) 

VERIZON SOUTH INC. - Order Approving Interconnection Agreement with Broadband Office 
Communications, Inc. 
P-19, SUB 386 (09/26/2000) 

VERIZON SOUTH INC. -Order Approving•Interccnnedion Agreement with
0

JATO Operating Two 
Corporation 
P-19, SUB 387 (09/26/2000) 

VERIZON SOUTH INC. - Order Approving Interconnection Agreement with 2nd Century 
Communications, Inc. 
P-19, SUB 388 (09/26/2000) 

VERIZON SOUTH INC. - Order Approving Interconnection Agreement with Metro call, Inc. 
P-19, SUB 389 (09/26/2000) 

VERIZON SOUTH 'INC, - Order Approving Interconnection Agreement with DukeNet 
Communications, Inc. 
P-19, SUB 390 (11/08/2000) 

VERIZON SOUTH INC, - Order Approving Agreement with ServiSense,com, Inc. 
P-19, SUB 391 (12/27/2000) . 

VERIZON SOUTH INC. - Order Approving Agreement with LecStar Telecom, Inc, 
P-19, SUB 392 (12/27/2000) 

VERIZON SOUTH INC. - Order Approving Agreement with TCG of the Carolinas, Inc. 
P-19, SUB 393 (12/27/2000) 

TELEPHONE - Complaint 

Access One, Inc, - Oider Closing Docket in Complaint ofJalce Ruzicka 
P-812, SUB 1 (12/27/2000) 

Alltel Carolina, Inc. - Order Closing Docket in Complaint of Mis. Gladys Womble 
P-118, SUB 101 (09/13/2000) 
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AT&T Communications of the Southern States, Inc. - Order Closing Docket in Complaint ofFred 
L.Ray 
P-140, SUB 74 (09/11/2000) 

BellSouth Telecommunications, Inc. - Order Concerning US LEC Motion 
P-55, SUB 1107 (03/21/2000) 

BellSouth Telecommunications, Inc. - Order Closing Docket in Complaint of Phillip Keith Price 
P-55, SUB 1124 (03/31/2000) . 

BellSouth Telecommunications, Inc. - Order Closing Docket in Complaint of Terrence W. Reigel 
P-55, SUB 1126 (03/24/2000) 

BellSouth Telecommunications, Inc. - Order Closing Docket in Complaint of Michael Morton, d/b/a 
AmeriCold Logistics 
P-55, SUB 1153 (01/14/2000) 

BellSouth Telecommunications, Inc. - Order Approving Request By ALLTEL For Revised Tariff 
Effective Date 
P-55, SUB 1161; P-55, Sub 1013; P-100, Sub 72 (11/22/2000) 

BellSouth Telecommunications, Inc. - Order Closing Docket in Complaint ofMCimetro Access 
Transmission Services, LLC 
P-55, SUB 1167 (03/31/2000) 

BellSouth Telecommunications, Inc. - Order Reopening Docket and Serving Answer• 
P-55, SUB 1167 (04/07/2000) 

BellSouth Telecommunications, Inc. - Recommended Order Denying Complaint of Helen and 
Christopher Bolen 
P-55, SUB 1173 (12/07/2000) 

BellSouth Telecommunications, Inc. - Order Granting Dismissal and Closing Docket in Complaint 
of Star Communications, Inc. 
P-55, SUB 1176 (06/05/2000) 

BellSouth Telecommunications, Inc. - Order Closing Docket in Complaint ofNed Hamilton 
P-55, SUB 1190 {08/07/2000) 

BellSouth Telecommunications, Inc. - Order Dismissing Complaint Without Prejudice in Complaint 
ofKMC Telecom II, Inc. 
P-55, SUB 1195 (05/23/2000) 

BellSouth Telecommunications, Inc. - Order Concerning Reciprocal Compensation in Complaint of 
ITC"DeltaCom Communications, Inc. 
P-55, SUB 1197 (07/12/2000) 
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ORDERS AND DECISIONS LISTED 

BellSouth Telecommunications, Inc. - Order Allowing Withdrawal of Complaint Without Prejudice 
of ALLTEL Communications, Inc. 
P-55, SUB 1233 (09/08/2000) 

Carolina Telephone and Telegraph Company - Order Closing Docket in Complaint of Laura Johnson 
P-7, SUB 907 (08/03/2000) 

Central Telephone Company- Order Closing Docket in Complaint of Queen E. Standfield 
P-10, SUB 507 (02/07/2000) 

Central Telephone Company - Order Granting Motion and Closing Docket in Complaint of Pike 
Electric, Inc. 
P-10, SUB 544'(02/09/2000) 

Complaint -Telephone-Recommended Order Denying Complaint of Chris Telesca 
P-89, SUB 53 (02/09/2000) 

Complaint - Telephone - Order Closing Docket in Complaint of Delphia Maria Moon 
. P'89, SUB 71 (08/23/2000) 

Complaint -Telephone - Order Closing Docket in Complaint of George G. Brown 
P-89, SUB 72 (06/07/2000) 

Complaint - Telephone - Order Granting Motion to Reopen Docket and Serving Reply 
P-89, SUB 72 (06/22/2000) 

Complaint - Telephone - Order Dismissing Complaint of George G. Brown 
P-89, SUB 72 (10/26/2000) 

Complaint - Telephone - Order Disntissing Complaint as to AT&T and Requesting Additional 
Information ofBeUSouth and MCI 
P-89, SUB 73 (06/23/2000) 

Complaint - Telephone - Order Closing Docket in Complaint of Simon N. Spiers 
P-89, SUB 73 (08/03/2000) 

Empire Communications, Inc. - Order Disntissing Complain ofKimber!tCalhoun, et.al., in Part and 
Requiring Respondent to Correct and Refile Application 
P-804, SUB 2 (10/06/2000) 

Intennedia Communications Inc. - Order Closing Docket in Complaint of Computer Service 
Partnera, Inc. 
P-504, SUB 7 (09/25/2000) 
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ORDERS AND DECISIONS LISTED 

MCI WorldCom Netwotk Services, Inc. - Order Closing Docket in Complaint of Concord Telephone 
Company 
P-141, SUB 43 (02/07/2000) 

Qwest Communications Corporation - Order Closing Docket in Complaint ofL~da Z. Knight 
P-433, SUB 3 (01/06/2000) 

Thrifty Call, Inc. - Order Allowing Voluntary Dismissal with Prejudice in Complaint of Carolina 
Telephone and Telegraph Company and Central Telephone Company 
P-447, SUB 4 (03/02/2000) 

VERIZON SOUTH INC. - Order Dismissing Complaint of Rhythms Link, Inc. Without Prejudice 
and Closing Docket · 
P-19, SUB 329 (07/05/2000) 

VERIZON SOUIH INC. - Order Closing Docket in Complaint of White Directory of Carolina, Inc. 
P-19, SUB 336 (08/16/2000) 

VERIZON SOUTH INC. - Order Canceling Hearing and Closing Docket in Complaint of-Thomas 
B. Clark ill, MD 
P-19, SUB 351 (02/25/2000) 

VERIZON SOUTH INC. - Order Closing Docket in Complaint of Freddie Cable 
P-19, SUB 358 (09/07/2000) 

TELEPHONE - Extended Area Service 

BellSouth Telecommunications, Inc. - Order Approving Extended Area Service 
P-55, SUB 1215 (09/12/2000) 

Carolina Telephone and Telegraph Company- Order Approving Extended Area Service 
P-7, SUB 894 (04/18/2000) 

Carolina Telephone and Telegraph Company - Order Approving Extended Area Service 
P-7, SUB 923 (08/22/2000) 

Carolina Telephone and Telegraph Company - Order Approving Extended Area Service 
P-7, SUB 924 (08/22/2000) . 

TELEPHONE - Long Distance Certificate 

ACS TEL COM INC. - Order Dismissing Application Without Prejudice 
P-707, SUB O (02/28/2000) 
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ORDERS AND DECISIONS LISTED 

Broadwing Communications Services, Inc. - Order Amending.Certificate 
P-454; SUB 5 (04/04/2000) 

CAROLINA BROADBAND, INC. - Order Granting Interim Construction Authority 
P-987, SUB 0 (05/26/2000) 

DIECA Communications, Inc. - Order Dismissing Application Without Prejudice 
P-775, SUB 2 (02/28/2000) 

Georgia National Acceptartce Corp. - Order Allowing Withdrawal of Application 
P-714, SUB 0 (02/01/2000) 

Norcom, Inc. - Order Dismissing Application Without Prejudice' 
P-803, SUB 0 (02/28/2000) Order Reinstating Application (03/06/2000) 

Park 'N View, Inc. - Order Dismissing Application Without Prejudice 
P-730, SUB 0 (02/28/2000) 

Telstar International, Inc. - Order Dismissing Application Without Prejudice 
P-637, SUB 0 (02/28/2000) 

Company 
3RDWIRE, INC. 
ACN Communication Services, Inc. 
ACS! Local Switched Services, Inc. 
ATN,INC. 
ATX LICENSING, INC. 
ADVANCED TELCOM, INC. 

Certificates Issued 

. AFFORDABLE VOICE COMMUNICATIONS, INC. 
Allegiance Telecom of North Carolina, Inc. 
Ameracall, Inc. 
American Fiber Network, Inc. 
Arbros Communications Licensing Company S.E., LLC 
Atlantic Telephone Meinhership Corporation 
BCGI Communications Corp. 
Bell Atlantic Network Data, Inc. 
BIRCH TELECOM OF THE SOUTH, INC. 
BROADSTREET COMMUNICATIONS, INC. 
CALL PROCESSING, INC. 
Calls for Less, Inc. 
CAM-COMM, INC. 
CapRock Communications Corp. 
CAT COMMUNICATIONS INTERNATIONAL, INC. 
CBEYOND COMMUNICATIONS, LLC 
CLEAR CALL TELECOM, LLC 
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Docket No. 
P-1071, SUB 0 
P-944, SUB0 
P-695, SUB 1 
P-1022, SUB o 
P-972, SUB0 
P-962, SUB 1 
P-1011, SUB 0 
P-997, SUB 1 
P-902, SUB0 
P-937, SUB 0 
P-975, SUB 0 
P-1006, SUB 0 
P-925, SUB0 
P-1010, SUB I 
P-1000, SUB 0 
P-966, SUB I 
P-1048, SUB 0 
P-693, SUB 0 
P-935, SUB 0 
P-647, SUB2 
P-869, SUB0 
P-1044, SUB 0 
P-1005, SUB 0 

Date 
(12/27/2000) 
(02/10/2000) 
(02/17/2000) 
(08/04/2000) 
(05/05/2000) 
(05/05/2000) , 
(07/07/2000) 
(06/28/2000) 
(02/24/2000) 
(01/13/2000) 
(05/05/2000) 
(06/28/2000) 
(01/14/2000) 
(07/07/2000) 
(06/28/2000) 
(05/05/2000) 
(09/28/2000) 
(03/07/2000) 
(01/13/2000) 
(03/21/2000) 
(02/04/2000) 
(10/12/2000) 
(06/28/2000) 



ORDERS AND DECISIONS LISTED 

Compass Telecommunications, Inc. 
COM1ECH 21, LLC 
COM1EL NETWORK, LLC 
Connect!LD, Inc. 
CYBERTEL COMMUNICATIONS CORP 
Cypress Communications Operating Company, Inc. 
DIGITAL BROADBAND COMMUNICATIONS, INC. 
DV2,INC. 
E-Z TEL, INC. 
ECOCOM USALIMITED 
Encompass Communications, L. L. C. 
Enhanced Communications Group, LL.C. 
ESS.COM, L.L.C. 
ESSENTIAL.COM, INC. 
Essex Communications, Inc. 
EVULKAN, INC. 
ezTel Network Services, LLC 
GLOBALCOM, INC. . 
GO SOLO TECHNOLOGIES, INC 
GRANDE COMMUNICATIONS NETWORKS, INC 
Hotel Connect Management, Inc. 
IDS TELCOMLLC . 
INFLOW, INC. 
Inter-Tel NetSolutions, Inc. 
International Exchange Communications, Inc. 
IPVOICE COMMUNICATIONS, INC 
JIREHCOM, INC. 
LCR TELECOMMUNICATIONS, LLC 
LD EXCHANGE.COM, INC 
LMK COMMUNICATIONS, LLC 
LineDrive Communications Inc. 
MGC Communications, Inc. 
MAXCESS, INC. 
Miracle Communications Inc. 
NT! Telecom, Inc. 
NATEL, L.L.C. 
NetLojix Telecom, Inc. 
Network Communications International Corp. 
Network!P, LLC 
Norcom, Inc. 
NORSTAR COMMUNICATIONS, INC. 
NORTHWESTERN DIGITAL COMPANY 
NTEGRITY TELECONTENT SERVICES, INC 
NXGEN NETWORKS, INC. 
NYNEX Long Distance Company 
One Tel Inc. 
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P-899, SUB 0 
P-995, SUB o 
P-1052, SUB 0 
P-903, SUB 0 
P-986, SUB 0 
P-1027, SUB 1 
P-1053, SUB 0 
P-953, SUB 0 
P-656, SUB 3 
P-1050, SUB 0 

· P-1056, SUB 0 
P-910, SUB 0 
P-1014, SUB 0 
P-943, SUB 0 
P-1049, SUB 1 
P-991, SUB 0 
P-929, SUB 0 
P-998, SUB 0 
P-1030, SUB 0 
P-978, SUB 0 
P-946, SUB 0 
P-1032, SUB 0 
P-979, SUB0 
P-900, SUB 0 
P-828, SUB 0 
P-1019, SUB 0 
P-990, SUB 0 
P-1003, SUB 0 
P-982, SUB 0 
P-969, SUB 0 
P-961, SUB 1 
P-934,, SUB 0 
P-970, SUB l 
P-904, SUB 0 
P-685, SUB 0 
P-984, SUB0 
P-905, SUB0 

·P-1051, SUB 0 
P-922, SUB0 
P-803, SUB 0 
P-1035, SUB 0 
P-983, SUB 0 
P-1018, SUB 0 
P-1069, SUB 0 
P-574, SUB l 
P-951, SUB 0 

(02/25/2000) 
(07/11/2000) 
(10/12/2000) 
(07/07/2000) 
(05/31/2000) 
(08/22/2000) 
(10/13/2000) 
(03/17/2000) 
(10/19/2000) 
(10/19/2000) 
(10/23/2000) 
(03/24/2000) 
(10/19/2000) 
(06/15/2000) 
(10/19/2000) 
(06/15/2000) 
(02/17/2000) 
(06/28/2000) 
(08/22/2000) 
(05/11/2000) 
(02/10/2000) 
(08/22/2000) 
(11/16/2000) 
(02/25/2000) 
(02/17/2000) 
(07/20/2000) 
(06/15/2000) 
(08/01/2000) 
(05/31/2000) 
(05/05/2000) 
(05/05/2000) 
(02/09/2000) 
(05/05/2000) 
(05/05/2000) 
(07/06/2000) 
(05/31/2000) 
(01/07/2000) 
(10/12/2000) 
(02/17/2000) 
(03/08/2000) 
(08/25/2000) 
(05/31/2000) 
(08/21/2000) 
(12/27/2000) 
(01/04/2000) 
(03/08/2000) 



ORDERS AND DECISIONS LISTED 

OnSite Access Local, LLC 
Opus Correctional1 Inc. 
PT-I COUNSEL INC. 
PT-I Long Distance, Inc. 
PAC-WEST TELECOMM, INC. 
PICUS Communications, llC 
Promise-Net Intematiooal, Ltd. 
Purepacket Communications of the South, Inc. 
Push Button Paging and Communications, Inc. 
Rocky Mountain Broadband, Inc. 
SkyBest Communications, Inc. 
SmartStop, Inc. 
SNIP LINK, llC 
Southwest Communications, Inc. 
Surry Telecommunications, Inc. 
T-NETIX INTERNET SERVICES, INC. 
TDS LONG DISTANCE CORPORATION 
TALKINGNETS HOLDINGS, llC 
TELECENTS COMMUNICATIONS INC 
Telecommunications Cooperative Network, Inc. 
TELEPHONE ASSOCIATES, INC. 
TELERA COMMUNICATIONS, INC. 
TELERGY NETWORK SERVICES, INC. 
Total Cali. International, Inc. 
TotalAxcess.com, Inc. 
TRI-COUNTY COMMUNICATIONS, INC. 
TRI-M Cominunications, Inc. 
UKI Communications, Inc. 
U.S. TELEP ACIFIC CORP. 
USA Digital Communications, Inc. 
USA DIGIT AL, INC 
UNITED COMMUNICATIONS HUB, INC. 
Universal Access, Inc. 
UNIVERSAL TELECOMMUNICATIONS, INC. 
UTILITY.COM, INC. 
VIVO-NC, LLC 
VoxPopuli Telecommunications, Inc. 
W2COM Intematiooal, LLC 
WEBNET COMMUNICATIONS, INC. 
WORKNET COMMUNICATIONS INC 
XSPEDIUS CORP. 
YADKIN VALLEY TELECOM, INC. 
ZONE TELECOM, INC. 
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P-9S2, SUB 0 
P-669, SUB 0 
P-1007, SUB 0 
P-948, SUBO 
P-1002, SUB 0 
P-923, SUB 0 
P-9S4, SUB0 
P,967, SUB I 
P-1036, SUB 0 
P-8S7, SUB 0 
P-9S6, SUB 0 
P-728, SUB0 
P-1017, SUB 0 

. P-739, SUB 0 
P-96S, SUB 0 
P-1047, SUB 0 
P-988, SUB 0 
P-1067, SUB I 
P-98S, SUB 0 
P-863, SUB 0 
P-1064, SUB 0 
P-1031, SUB 0 
P-994, SUB0 
P-940, SUB 0 
P-95S, SUB 0 
P-1001, SUB 0 
P-776, SUB0 
P-916, SUB 0 
P-971, SUB 1 
P-927, SUB'0 
P-102S, SUB 0 
P-993, SUB 0 
P-939, SUB I 
P-1028, SUB 0 
P-1021, SUB 0 
P-1073, SUB 0 
P-104S, SUB 0 
P-920, SUB 0 
P-976, SUB 0 
P-1038, SUB 0 
P-1013, SUB 1 
P-968, SUB o 
P-I 033, SUB 0 

(03/08/2000) 
(04/04/2000) 
(08/22/2000) 
(02/24/2000) 
(07/07/2000) 
(01/04/2000) 
(OS/24/2000) 
(0S/0S/2000) 
(10/06/2000) 

. (07/06/2000) 
(03/08/2000) 
(07/06/2000) 
(07/20/2000) 
(02/18/2000) 
(03/28/2000) 
(09/28/2000) 
(06/01/2000) 
(12/22/2000) 
(0S/31/2000) 
(07/06/2000) 
(12/0S/2000) 
(08/22/2000) 
(11/17/2000) 
(03/17/2000) 
(03/08/2000) 
(06/28/2000) 
(01/31/2000) 
(02/10/2000) 
(0S/0S/2000) 
(01/14/2000) 
(08/21/2000) 
(06/1S/2000) 
(02/2S/2000) 
(09/14/2000) 
(08/04/2000) 
(12/27/2000) 
(10/23/2000) 
(0S/OS/2000) 
(0S/0S/2000) 
(09/07/2000) 
(12/27/2000) 
(07/20/2000) 
(08/2S/2000) 



ORDERS AND DECISIONS LISTED 

Broadband Office Communications, Inc. - Recommended Order Granting Certificate of Public 
Convenience a.Dd Necessity 
P-919, SUB I (06/19/2000) 

CTSI, Inc. - Recommended Order Granting Certificate of Public Convenience and Necessity 
P-915, SUB 1 (05/12/2000) 

Cardinal Communications ofNorth Carolina, Inc .. - Recommended Order Granting Certificate of 
Public Convenience and Necessity 
P-883, SUB 1 (07/24/2000) 

NEXTI.INK Long Distance Services, Inc .. - Recommended Order Granting Certificate of Public 
Convenience and Necessity 
P-890, SUB O (07/11/2000) 

United Services Telephone, LLC • Errata Order 
P-686, SUB O (12/04/2000) 

Worldwide Fiber Networks, Inc. - Recommended Order Granting Certificate of Public Convenience 
and Necessity 
P-888, SUB O (04/07/2000) 

TELEPHONE • Merger 

1-800-RECONEX, INC. - Order Approving Merger 
P-665, SUB 3 (08/23/2000) 

AS Telecommunications, Inc. - Order Approving Transfer of Control 
P-391, SUB 2; P-948, Sub 1; P-527, Sub 3 (07/12/2000) 

Carolina Telephone aod Telegraph Company- Order Granting Motion to Withdraw Application and 
Closing Dockets 
P-7, SUB 912; P-10, Sub 557; P-294, Sub 20; P-806, Sub 1; SC-1338, Sub 1; SC-1474, Sub 2 
(07/20/2000) 

Concert Communications Sales LLC -·order Approving Transfer of Control aod Certificates 
P-837, SUB 2; P-973, Sub O (05/05/2000) Order Rescinding Transfer of Certificates and Closing 
Dockets (09/25/2000) 

Group Long Distance, Inc. - Order Approving Transfer of Control 
P-350, SUB 4 (08/04/2000) 

MCI WorldCom Communication~ Inc. - Order Approving Reorganization and Related Transactions 
P-659, SUB 8; P-356, Sub 4(11/27/2000) 
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ORDERS AND DECISIONS LISTED 

Network Telephone Corporation- Order,Approving Reorganization 
P-748, SUB 3 (02/11/2000) 

OnePoint Communications Corp. - Order Approving Merger and Transfer of Control 
P-671, SUB 6 (09/20/2000) 

Other Phone Company, Inc.; The - Order Approving Transfer of Control 
P-738, SUB 4; P-668, Sub 4 (05/24/2000) 

T'une Warner Telecom of North Carolina, L.P. - Order Approving Transfer of Control 
P-472, SUB 17 (03/28/2000) 

TELEPHONE - Miscellaneous 

ALLTEL Communications, Inc. - Order Granting Waiver 
P-514, SUB 15 (08/29/2000) 

BellSouth Telecommunications, Inc. - Order Concerning BellSouth', Annual Price Plan Filing 
P-55, SUB 1013 (06/20/2000) 

BellSouth Telecommunications, Inc. - Order Dismissing Petition and Closing Docket 
P-55, SUB 1187 (05/19/2000) 

BellSouth Telecommunications, Inc. • Order Holding Petitions in Abeyance 
P-55, SUB 1196 (05/12/2000) 

BlueStar Networks, Inc. - Recommended Arbitration Order 
P-847, SUB 1 (09/11/2000) 

BlueStar Networks, Inc. - Order Approving Composite Agreement 
P-847, SUB 1 (11/08/2000) Errata Order (11/13/2000) 

Carolina Telephone and Telegraph Company- Order Allowing Tariffs to.Become Effective June 24, 
2000 
P-7, SUB 825; P-10, Sub 479.(06/19/2000) 

Carolina Telephone and Telegraph Company - Order Approving Joint Stipulation on Service 
Standards 
P-7, SUB 825; P-10, Sub 479 (09/25/2000) 

Fair Point Communications Solutions Corp. - Order Allowing Withdrawal of Petition 
P-932, SUB 1 (11/13/2000) 

JATO Operating Two Corp. - Order Granting Waiver 
P-858, SUB 1 (01/20/2000) 
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ORDERS AND DECISIONS LISTED 

MCimetro Access Transmission Services, Inc. -Order Resolving Issues 
P-474, SUB 10 (04/27/2000) 

Sprint Communications Company L.P. - Order Approving Amendment to Interconnection Agreement 
P-294, SUB 8 (08/23/2000) 

iune Warner Telecom of North Carolina, L.P. - Order Closing Docket 
P-472, SUB 8 (03/29/2000) 

Time Warner Telecom ofNortb Carolina, L.P. - Order Approving Amendment to Interconnection 
Agreement 
P-472, SUB 15 (08/23/2000) 

VERIZON SOUTH INC. - Order Allowing Revision to TS-! Report 
P-19, SUB 277 (03/01/2000) 

VERIZON SOUTH INC. - Order Allowing Tariffs to Become Effective June 24, 2000 
P-19, SUB 277 (06/20/2000) 

TELEPHONE - Securities 

Concord Telephone.Company- Order Granting Authority to Issue Common Stock 
P-16, SUB 191 (03/28/2000) 

Network Access Solutions Corporation - Order Closing Docket 
P-860, SUB 2 (01/14/2000) 

TELEPHONE • Show Cause 

Single Billing Services, Inc. • Order Approving Stipulation of Public Staff and Single Billing 
P-880, SUB 1 (11/21/2000) 

Single Billing Services, Inc. - Order Closing Docket 
P-880, SUB 1 (12/27/2000) 

One Call Communications, Inc. - Recommended Order Imposing Penalty· 
P-264, SUB 8 (02/10/2000) 

One Call Communications, Inc. ·_ Final Order Overruling Exceptions and Affirming Recommended 
Order 
P-264, SUB 8 (04/14/2000) 
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ORDERS AND DECISIONS LISTED 

TELEPHONE - Tariff 

BellSouth Telecommunications. Inc. - Order Allowing W"rthdrawal of Tariff and Closing Docket 
P-55, SUB 1218 (08/10/2000) 

BellSouth Telecommunications, Inc. - Order Disapproving Tariff'Without Prejudice 
P-55, SUB 1225 (08/02/2000) 

BellSouth Telecommunications, Inc. - Order Allowing Tariff Subject to Conditions 
P-55, SUB 1225 (12/19/2000) 

Concord Telephone Company - Order Allowing Tariff 
P-16, SUB 193 (05/31/2000) 

VERIZON SOUTH INC. - Order Suspending Tariffs 
P-19, SUB 356 (01/27/2000) 

VERIZON SOUTH INC. - Order Dismissing Tariffs and Referring Issues to Collocation Generic 
Docket 
P-19, SUB 356; P-100, Sub 133j (03/13/2000) 

VERIZON SOUTH INC. - Order Dismissing Tariff Without Prejudice , 
P-19, SUB 382; P-100, Sub 133j (08/08/2000) 

TELEPHONE• Sale/Transfer 

1-800-RECONEX, INC. - Order Approving Transfer of Control 
P-665, SUB 4 (10/05/2000) 

ATXLICENSING, INC. -Order Approving Transfer of Control 
P-972, SUB 1; P-911, Sub 1 (07/20/2000) 

Access Point, Inc. - Order Approving Transfer of Assets and Customers 
P-570, SUB 3; P-667, Sub 1 (06/15/2000) 

Adelphia Business Solutions of North Carolina, L.P. - OrderApproving Transfer of Assets and 
Certificates 
P-798, SUB 4; P-1020, Sub O (08/04/2000) 

Alliaoce Group Services, Inc. - Order Approving Asset Transfer aod Caoceling Certificate 
P-801, SUB 2; P-604, Sub 1 (05/05/2000) 

ALLTEL Communications, Inc. - Order Approving Merger and· Canceling Certificate 
P-514, SUB 16; P-568, Sub 2 (12/19/2000), 
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ORDERS AND DECISIONS LISTED 

American Long Lines, Inc. - Order Approving Transfer of Control • 
P-602, SUB 2; P-870, Sub 3 (07/12/2000) 

Convergent Communications Services, Inc. - Order Approving Transfer of Control 
P-793, SUB I (05/05/2000) 

Cooperative Communications, Inc. - Order Approving Transfer of Control 
P-787, SUB I (05/24/2000) 

dPi Teleconnect, L.L.C. - Order Approving Transfer of Control 
P-836, SUB 3 (02/11/2000) 

DIECA Communications, Inc. - Order Approving Transfer of Control 
P-775, SUB 3; P-847, Sub 2 (07/20/2000) 

Discounted Long Distance, Inc. - Order Canceling Certificate 
P-680, SUB 1 (01/07/2000) 

Easton Telecom Services, Inc. - Order Approving Transfer ofC0ntroI 
P-471, SUB 2 (02/11/2000) 

Excel Operations, Inc. - Order Rescinding Authority and Closing Dockets 
P-816, SUB O; P-639, Sub 3; P-528, Sub 3 (01/31/2000) 

Gtliralter Data Services, Inc. - Order Approving Certificate Transfer 
P-777, SUB 1; P-933, Sub O (02/11/2000) 

IDT America, Corp. - Order Approving Customer Transfer 
P-799, SUB 1; P-141, Sub 46; P-659, Sub 6 (03/03/2000) 

Intellicall Operator Services, Inc. - Order Approving Asset Transfer And Canceling Certificate 
P-390, SUB 6; P-693, Sub 2 (05/05/2000) 

Intermedia Communications Inc. - Order Approving Transfer of Control 
P-504, SUB 11 (11/22/2000) 

International Telecommunications Corporation- Order Approving Transfer of Assets and Customers 
P-551, SUB 2; P-828, Sub 1 (05/24/2000) 

In!etech, L.C. - Order Approving Transfer of Control and Ownership 
P-559, SUB 5 (03/28/2000) 

LightNetworks, Inc. - Order Approving Transfer of Assets and Customers 
P-917, SUB 3; P-748, Sub 4 (11/02/2000) 
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ORDERS AND DECISIONS LISTED 

MPOWER COMMUNICATIONS CORP. - Order Approving Transfer of Control 
P-934, SUB 3; P-892, Sub I (06/07/2000) 

Max-Tel Communications, Inc. - Order Approving Transfer of Control 
P-769, SUB 2; P-383, Sub 5 (06/28/2000) 

Minimum Rate Pricing lncorpnrated - Order Approving Transfer of Customers 
P-518, SUB 5; P-653, Sub l; P-541, Sub 2 (08/04/2000) 

NortbPoint Communications, Inc. - Order Approving Transfer of Control 
P-765, SUB 2 (10/05/2000) . 

PNG Telecommunications, Inc. - Order Approving Asset Transfer and Canceling Certificate 
P-543, SUB l; P-614, Sub 1 (05/05/2000) 

PNG Telecommunications, Inc. - Order Approving Transfer ofCusiomers 
P-543, SUB 2; P-454, Suli 7 (10/05/2000) 

State Communications, Inc. , Order Approving Transfer of Assets and Certificates and Granting 
Waiver of Price List 

, P-744, SUB 3; P-913, Sub O (01/13/2000) 

Telecare, Inc. - Order Approving Transfer of Assets and Customers 
P-302, SUB 2; P-380, Sub 6 (11/02/2000) 

Telecarrier Services, Inc. - Order Approving Transfer of Control 
P-432, SUB 1 (05/24/2000) 

TeleConex, Inc. - Order Approving Tranafer of Control 
P-745, SUB I (11/27/2000) 

' 
Teleglobe USA, Inc. - Order Approving Transfer of Control 
P-716, SUB l; P-639, Sub 4, P-270, Sub 12; P-578, Sub 4 (05/24/2000) 

Telscape.USA, Inc. - Order Approving Transfer of Control 
P-589, SUB I (07/12/2000) 

The Furst Group,,lnc. - Order Approving Tranafer of Control 
P-363, SUB 2 (03/28/2000) 

. The Furst Group, Inc. - Order Approving Transfer of Assets and.Customers 
P-363, SUB 3; P-1033, Sub 1 (09/20/2000) 

Touch 1 Communications. Inc. - Order Approving Transfer of Control 
P-571, SUB I; P-817, Sub I (02/29/2000) 
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ORDERS AND DECISIONS LISTED 

TRIVERGENT COMMUNICATIONS, lNC. - Order Approving Transfer of Control 
P-913, SUB 2 (08/08/2000) 

US Wats, Inc. - Order Approving Merger and Certificate Transfer 
P-260, SUB 3; P-942, Sub O (02/29/2000) 

W2COM International, LLC - Order Approving Transfer of Ownership and. Control 
P-920, SUB I (09/20/2000) 

Zen ex Long Distance, Inc. - Order Approving Transfer of Control 
P-560, SUB 4 (07/12/2000) 

SPECIAL CERTIFICATEIPSP - Cancellation of Certificate 

A+ Public Pay Phone Corporation - Order Canceling PSP Certificate 
SC-1337, SUB 2 (04/19/2000) . 

AD Glasgow Enterprises; Andrew & Denise Glasgow, dba - Order Canceling PSP Certificate 
SC-927, SUB 1 (09/07/2000) 

Acker Enterprises; Marjorie L. Acker, dba - Order Canceling PSP Certificate 
SC-1091, SUB 2 (08/15/2000) 

Allgood; Jeny W. - Order Affuming Previous Commission Order Canceling Certificate 
SC-1000, Sub 7; SC-1512, Sub I (08/07/2000) 

Barnette; Joyce L. - Order Canceling PSP Certificate 
SC-1581, SUB 1 (11/15/2000) 

Benchmark Management Group, Inc. - Order Canceling PSP Certificate 
SC-315, SUB I (02/02/2000) 

Blayco Pay Phone; Mark D. Blashaw, d/b/a - Order Affirming Previous Commission Order Canceling 
Certificate 
SC-1000, Sub 7; SC-1037, Sub 1 (08/07/2000) 

Bouthiller, Lee·G. - Order Affinning Previous Commission Order Canceling Certificate 
SC-1000, Sub 7; SC-1451, Sub 1 (08/07/2000) 

Buchanan; Tony - Order Canceling PSP Certificate 
SC-1554, SUB 1 (01/18/2000) 

Burr Communications; Thomas M. Burr, dba - Order Canceling PSP Certificate 
SC-1513, SUB 1 (08/24/2000) 
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ORDERS AND DECISIONS LISTED 

Burris Foods, Inc. - Order Csnceling PSP Certificate 
SC-1374, SUB I (06/07/2000) 

Call Central, Incorporated - Oider Affirming.Previous Commission Order Canceling Certificafe 
SC-1000, Sub 7; SC-1541, Sub I (08/07/2000) 

Cape Woods, Inc. - Order Csnceling PSP Certificate 
SC-1538, SUB I (02/02/2000) 

Camey; Joe - Order Csnceling PSP Certificste 
SC-83 8, SUB I (05/26/2000) 

Carolina Mountain Communications; Nancy K. Baumgarten, d/b/a - Order ··Affirming Previous 
Commission Order Canceling Certificate 
SC-1000, Sub 7; SC-1489, Sub I (08/07/2000) 

Carraway; Gerald - Order Canceling PSP Certificate 
SC,1562, SUB I (12/18/2000) 

Charlotte Novelty- Order Canceling PSP Certificate 
SC-324, SUB I (10/17/2000) 

Communications Central, Inc. - Order Canceling PSP Certificate 
SC-7, SUB 5 (10/10/2000) 

Convenient Comer, Inc. - Order Csnceling PSP Certificate 
SC-13, SUB I (02/07/2000) 

Cotton; Warren Peter - Order Affirming Previous Commission Order Canceling Certificate 
SC-1000, Sub 7; SC-1565, Sub I (11/15/2000) 

De Jong; Comelis J. - Order Csnceling PSP Certificate 
SC-1462, SUB I (07/26/2000) 

Duvall; Ernest - Order Csnceling PSP Certificate 
SC-687, SUB I (10/24/2000) 

East Carolina Telecolllll!unications, llC - Order Csnceling PSP Certificate 
SC-1259, SUB 3 (12/29/2000) 

East Coast Payphones - Order Canceling PSP Certificate 
SC-1491, SUB I (02/10/2000) 

FSG Properties, Inc. - Order Canceling PSP Certificate 
SC-1549, SUB I (02/14/2000) 
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ORDERS AND DECISIONS LISTED 

GCB Communications. Inc. - Order Canceling PSP Certificate 
SC-1573, SUB I (08/24/2000) 

Gardner Bonding Company, Inc. - Order Afl4'ming Previous Commission Order Canceling Certificate 
SC-1000, Sub 7; SC-532, Sub I (08/07/2000) 

Gilbert Technologies; Ricky D. Gilbert, d/b/a " Order Aflirming Previous Commission Order 
Canceling Certificate 
SC.1000, Sub 7; SC-1344, Sub I (08/07/2000) 

Grabam Associates, Ltd .• Order Canceling PSP Certificate 
SC.1579, SUB I (06/13/2000) . 

HNB Communications; Hemy N. Banlcs, d/b/a - Order Affinning Previous Commission Order 
Canceling Certificate 
SC-1000, Sub 7; SC-1209, Sub 2 (08/07/2000) 

Hadden; Eugene S. • Order Canceling PSP Certificate 
SC-1448, SUB I (02/22/2000) 

Henderson; H.J .• Order Canceling PSP Certificate 
SC-781, SUB I (02/02/2000) 

Holaday; Michael Anthony . Order Canceling PSP Certificate 
SC.1383, SUB I (10/19/2000) 

Hospitality Payphone Service; Ronald C. Summerlin, dba • Order Canceling PSP Certificate 
· SC.841, SUB 2 (08/24/2000) 

Huff; Steve• Order CancelingPSP Certificate 
SC.1499, SUB 3 (03/16/2000) 

Izuogu; Jacobs . Order Affirming Previous Commission Order Canceling Certificate 
SC-1000, Sub 7; SC-1520, Sub I (08/07/2000) 

. Jackson; S. Brad - Order Affirming Previous Commission Order Canceling Certificate 
SC.1000, Sub 7; SC-1525, Sub I (08/07/2000) 

Jefferson Motel, Inc .• Order Canceling PSP Certificate 
SC-1305, SUB I (01/24/2000) . 

Judy; William • Order Canceling PSP Certificate 
SC-1534, SUB I (07/20/2000) 

Lester; Carl• Order Affirming Previous Commission Order Canceling Certificate 
SC.1000, Sub 7; SC-1392, Sub I (09/01/2000) 
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ORDERS AND DECISIONS LISTED 

Logan Trading.Co., Inc. - Order Canceling PSP Certificate 
SC-1422, SUB I (! 1/02/2000) 

Long; William T. and Ruth - Order Canceling PSP Certificate 
SC-659, SUB 1 (11/16/2000) 

Longbrake; Robert - Order Canceling PSP Certificate 
SC-985, SUB 3 (02/22/2000) 

Lunsford; Craig - Order Affirming Previous Commission Order Canceling Certificate 
SC-1000, Sub 7; SC-630, Sub 2 (09/01/2000) 

Marbet, Jr.; Manuel R - Order Canceling PSP Certificate 
SC-1517, SUB 1 (03/14/2000) 

McCanna; Clarence E. - Order Affirming Previous Commission Order Canceling Certificate 
SC-1000, Sub 7; SC-1391, Sub I (08/30/2000) 

McKinney: Charles D. - Order Affirming Previous Commission Order Canceling Certificate 
SC-1000, Sub 7; SC-1318, Sub 1 (09/01/2000) 

Measurement Incorporated - Order Affirming Previous Commission Order Canceling Certificate 
SC-1000, Sub 7; SC-1514, Sub I (08/07/2000) 

Mercer; Alan - Order Affirming Previous Commission Order Canceling Certificate 
SC-1000, Sub 7; SC-642, Sub I (08/07/2000) 

Mill Creek Communications, Inc. - Order Affirming Previous Commission Order Canceling 
Certificate · 
SC-1000, Sub 7; SC-1478, Sub I (09/01/2000) 

Millennium. Telecom, Inc. - Order Affirming Previous Commission Oi-dei Canceling Certificate 
SC-1000, Sub 7; SC-1531, Sub 1 (08/07/2000) 

Mountain Crossing Mercantile, LLC - Order Canceling PSP Certificate 
SC-1136, SUB 1 (02/08/2000) 

North American Intelecom, Inc. - Order Canceling PSP Certificate 
SC-1126, SUB 4 (04/12/2000) 

North South Telcom; Gayle M Wylie and Ann C. Wylie, dba - Order Canceling PSP Certificate 
SC-1214, SUB 2 (08/09/2000) 

Northside Bowling Lanes, Inc. - Order Affirming Previous Commission Order Canceling Certificate 
SC-1000, Sub 7; SC-295, Sub 1 (08/07/2000) 
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ORDERS AND DECISIONS LISTED 

Outerbridge; Corinthian - Order Canceling PSP Certificate 
SC-1175, SUB I (09/27/2000) 

Payphone Concepts; Mansoor Ahmad, d/b/a - Order Affirming Previous Commis~on Order Canceling 
Certificate 
SC-1000, Sub 7; SC-1500, Sub I (09/01/2000). 

· Payphones Plus; William Downes, dba- Order Canceling PSP Certificate 
SC-1388, SUB 1 (02/04/2000) 

People's Telephone Company, Inc - Order Canceling PSP Certificate 
SC-286, SUB 8 (10/10/2000) 

Performance, Inc. - Order Canceling PSP Certificate 
SC-231, SUB I (09/27/2000) 

Plantation Laundry; Gail D. Miller, d/b/a - Order Affirming Previous Commission Order Canceling 
Certificate 
SC-1000, Sub 7; SC-1006, Sub I (08/07/2000) 

Pope, ]r.; William E. - Order Canceling PSP Certificate 
SC-1416, SUB I (12/28/2000) 

Preferred Solutions, Inc. - Order Canceling PSP Certificate 
SC-1387, SUB 1 (05/17/2000) 

Pres Com.; Sharyn's Ltd., dba- Order Canceling PSP Certificate 
SC-! 086, SUB 1 (04/12/2000) 

Pro Talk Communications; Robert M Reid, dba - Order Canceling PSP Certificate 
SC-1219, SUB 3 (07/25/2000) 

PykaTel, Inc. - Order Canceling PSP Certificate 
SC-1220, SUB 2 (09/07/2000) 

R & S Communications; Robert Grugg, d/b/a - Order Affirming Previous Commission Order 
Canceling Certificate · 
SC-1000, Sub 7; SC-1403, Sub I (08/07/2000) 

Regional Telephone Service; Vernon Ewell Riggs, ]r., dba - Order Canceling PSP Certificate 
SC-1460, SUB 1 (01/24/2000) 

Roy; Patricia Ewing - Order Affirming Previous Commission Order Canceling Certificate 
SC-1000, Sub 7; SC-947, Sub I (08/07/2000) 
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ORDERS AND DECISIONS LISTED 

Scott; Loman - Order Canceling PSP Certificate 
SC-!S06, SUB I (05/23/2000) 

Skyline Vending; Artice L. Council, Jr., dba - Order Canceling PSP Certificate 
SC-1404, SUB I (06/26/2000) 

Smith; Mary B. - Order Affinning Previous Commission Order Canceling Certificate 
SC-1000, Sub 7; SC-1480, Sub I (08/07/2000) 

Soustek; Gregory - Order Affinning Previous Commission Order Canceling Certificate 
SC-1000, Sub 7; SC-149S, Sub I (08107/2000) 

Southeastern Cable Products, Inc. - Order Canceling PSP Certificate 
SC-1486, SUB I (07/25/2000) 

Southeastern Pay Phone And Communications Company; Edward C. Tatum, d/b/a - Order Affinning 
Previous Commission Order Canceling Certificate · 
SC-1000, Sub 7; SC-1505, Sub I (09/01/2000) 

Southern T-C0mm, Inc. - Order Affinning Previous Commission Order Canceling Certificate 
SC-1000, Sub 7; SC-301, Sub 1 (09/01/2000) 

T & S Telecommunications; Theressa S. Waters And Sheryl W. Harvey, d/b/a - Order Affinning 
Previous Commission Order Canceling Certificate 
SC-1000, Sub 7; SC-1417, Sub I (08/07/2000) 

TSC Payphone Corp. - Order Canceling PSP Certificate 
SC-1437, SUB 3 (05/16/2000) 

Taylor; Gary L. - Order Affinning Previous Commission Order Canceling Certificate 
SC-1000, Sub 7; SC-1438, Sub I (09/01/2000) 

Tele-Comm Solutions, Inc. - Order Affirming Previous Commission Order Canceling Certificate 
SC-1000, Sub 7;SC-1335, Sub I (09/01/2000) 

TENNESSEE PAYPHONE SERVICES; MATTHEW BROWN, DBA- Order Canceling PSP 
Certificate 
SC-1584, SUB 1 (12/04/2000) 

Terwilliger; Theresa And Howard - Order Affinning Previous Commission Order Canceling 
Certificate 
SC-1000, Sub 7; SC-1034, Sub 2 (08/07/2000) 

Townley; David H. - Order Affinning Previous Commission Order Canceling Certificate 
SC-1000, Sub 7; SC-1198, Sub 1 (08/07/2000) 
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ORDERS AND DECISIONS LISTED 

TRILOGY; GREENSBORO GOURMET, INC., DBA - Order Canceling PSP Certificate 
SC-1572, SUB I (12118/2000) 

Trinity Furniture, Inc. - Order Canceling PSP Certificate 
SC-1121, SUB 1 (01/24/2000) 

WNC Coin Telephone; Land of the Sky Communications Wuing, Inc., dba- Order Canceling PSP 
Certificate 
SC-1527, SUB I (11/13/2000) 

Warren; Ronald P. - Order Affirming Previous Commission Order Canceling Certificate 
SC-1000, Sub 7; SC-343; Sub 2 (08/07/2000) 

Watauga Telephone Company; Michael T. Varner, dba- Order Canceling PSP Certificate 
SC-827, SUB 2 (11/20/2000) 

WhitCor Farms, Inc. - Order Canceling PSP Certificate 
SC-1524, SUB 1 (01/24/2000) 

White; Charles - Order Canceling PSP Certificate 
SC-1528, SUB 1 (01/07/2000) 

Wolfhose Setvices, Inc. - Order Canceling PSP Certificate 
SC-1522, SUB 1 (04/26/2000) 

Christian Pay Phone & Communicationstrele.Comm.Serv; Clay H. Koontz, dba - Recommended 
Order Revoking Certificate 

. SC-950, SUB 4 (01/0.6/2000) 

SPECIAL CERTIFICATE/PSP - Certificate 

Company Docket No. 
A Classic Touch; Shirley A Hall, dba SC-1594, SUB 0 
Barnette; Joyce L. SC-1581, SUB O 
Baumann; Jack SC-1576, SUB O 
Blayco Pay Phone; Elaine Lockhead, dba SC-1609, SUB O 
Blue Ridge Payphones; Mr. & Mrs. David G. Freeman, dba SC-1595, SUB 0 
Bottomly; Barbara A SC-1606, SUB O 
Bums Communication Industries; 

James Lester Bums&James Lief Burns, dba 
C.C.,INC. 
Cabal Services, Inc. 
Cannon; Mark 
Coin Phone Miinagement Company 
Coin-Tel, Inc. 

800 

SC-1574, SUB O 
SC-1593, SUB 0 
SC-1592, SUB 0 
SC-1587, SUB 0 
SC-1583, SUB O 
SC-1597, SUB O 

Date 
(05/25/2000) 
(03/17/2000) 
(02/15/2000) 
(08/17/2000) 
(06/08/2000) 
(08/09/2000) 

(02/08/2000) 
(05/19/2000) 
(05/19/2000) 
(05/04/2000) 
(04/06/2000) 
(06/26/2000) 



ORDERS AND DECISIONS LISTED 

Com-Tech Systems; Com-Tech Resources. Inc., dba 
Correctional Communications, Inc. 
Durham Academy, Incorporated 
Famous Subs and Pizza of New Bern, Inc. 
Flaming Arrow Campground, Inc. 
GCB Communications, Inc. 
Gatlin; Wtlton I. 
Graham Associates, Ltd. 
Hamilton; Willard M. 
Harrison; Michael 
Herndon; Joel 
Hix; Kyle Parker 
Jet Industries Inc. 
JLR Communications, Inc. 
Kim; Han Kyung 
LSAA, Inc. 
Landrum, Sr.; Richard A 
Lester; Terri . 
Linktel Communications, Inc. 
Locklear; Allen Curtiss 
Marshall; Thomas Leo 
Mountain Harbour Marina; Farr Enterprises, Inc., dba 
North South Telcom, Inc. 
Payphone Research Services, Inc. 
RNetwork; 

Paramount International Telecommunications, Inc. d/b/a 
Reyes; Ramon 
Ricardson; Roy 
Skybest Communications, Inc. 
Srimp Investments Inc. 
Sualevai; Lisa A 
Symbiont, Inc. 

·Tennessee Payphone Services; Matthew Brown, dba 
The Fone Connection of Tampa Bay, Inc. 
Tienda Latioa 2000; Juan Antonio Pereyra, dba 
Total Communications Network; James Brewer dba 
TranStar Communications TNNS, Inc.; 

TranStar Communications, Inc., dba 
Tnlogy; Greensboro Gourmet, Inc., dba 
Webster Communications; Ebner A Webster, dba 
Wired Communications; Carey Lannon, d/b/a 
Young; Wtlliam P. 
Zmail Media, Inc. 
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SC-1611, SUB o 
- SC-1610, SUB 0 

SC-I 599, SUB 0 
SC-1590, SUB o 
SC-1586, SUB 0 
SC-1573, SUB 0 
SC-1588, SUB 0 
SC-1579, SUB 0 
SC-1575, SUB 0 
SC-1577, SUB 0 
SC-1617, SUB 0 
SC-1616, SUB 0 
SC-1602, SUB 0 
SC-1601, SUB o 
SC-1571, SUB 0 
SC-1612, SUB 0 
SC-1600, SUB O 
SC-1608, SUB 0 
SC-1589; SUB O 
SC-1613, SUB 0 
SC-1585, SUB 0 
SC-1591, SUB 0 
SC-1607, SUB 0 
SC-1580, SUB O 

SC-1620, SUB 0 
SC-1596, SUB 0 
SC-1618, SUB 0 
SC-1615, SUB 0 
SC-1569, SUB 0 
SC-1598, SUB O 
SC-1578, SUB 0 
SC-1584, SUB 0 
SC-1605, SUB O 

. SC-1603, SUB 0 
sc-f582, SUB o 

SC-1570, SUB 0 
SC-1572, SUB 0 
SC-1604, SUB 0 
SC-1614: SUB 0 
SC-1439, SUB 2 
SC-1619, SUB O 

(08/24/2000) 
(08/24/2000) 
(08/09/2000) 
(05/09/2000) -
(05/04/2000) 
(02/08/2000) 
(05/09/2000) 
(03/17/2000) 
(02/08/2000) 
(03/10/2000)' 
(10/10/2000) 
(09/26/2000) 
(07/18/2000) 
(07/14/2000) 
(01/14/2000) 
(08/28/2000) 
(07/14/2000) 
(08/17/2000) 
(05/09/2000) 
(08/28/2000) 
(05/02/2000) 
(05/15/2000) 
(08/09/2000) 
(03/17/2000) 

(12/13/2000) 
(06/07/2000) 
(10/19/2000) 
(09/12/2000) 
(01/21/2000) 
(06/29/2000) 
(03/10/2000) 
(04/14/2000) 
(08/09/2000) 
(07/18/2000) 
(03/31/2000) 

(01/21/2000) 
(04/18/2000) 
(07/26/2000) 
(08/28/2000) 
(03/31/2000) 
(11/16/2000) 



ORDERS AND DECISIONS LISTED 

SPECIAL CERTIFICATE/PSP - Miscellaneous 

Alpha Tel-Com, Inc. - Order Reissuing PSP Certificate Due to Address Change 
SC-1115, SUB 3 (11/22/2000) 

Computerized Payphone Systems - Order Reissuing Special Certificate Due to Address And 
Telephone Number Changes 
SC-332, SUB 4 (02/15/2000) 

Crabtree; Orville R. - Order Reissuing Special Certificate Due to· Address And Telephone Number 
Changes 
SC-1378, SUB 2 (02/21/2000) 

Crabtree; Orville R - Order Reissuing PSP Certificate Due to Address And Telephone Number 
Changes 
SC-1378, SUB 3 (10/19/2000) 

East Carolina Telecommunication~ LLC - Order Reissuing Special Certificate Due to Address 
Change 
SC-1259, SUB 2 (01/21/2000) 

ETS Payphones, Inc. - Order Reissuing PSP Certificate Due to Address Change 
SC-1434, SUB l (10/03/2000) 

Harrison; Michael• Order Reissuing Special Certificate Due to Address And Telephone Number 
Changes 
SC-1577, SUB 1 (08/24/2000)_ 

Seymour, Thomas M ·_ Order Reissuing Special Certificate Due to Address And Telephone Number 
Changes ' 
SC-1005, SUB 1 (02/02/2000) 

Southeastern Telephone Service, Inc. - Order Reissuing Certificate 
SC-1411, SUB 2 (12/19/2000) 

Swicegood; J, Carr • Order Reissuing Special Certificate Due to Address And Telephone Number 
Changes 
SC-1385, SUB I (01/06/2000) 

Symbiont, )nc, - Oider Reissuing Special Certificate Due to Address Change 
SC-1578, SUB 1 (07/14/2000) 

The Ocra.coke T~ephone Company; Sean Trainor, dba - Order Reissuing Special Certificate Due to 
Address And Telephone Number Changes · 
SC-1284, SUB 3 (06/26/2000) 
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ORDERS AND llECISIONS LISTED 

United Telcom Services, Inc. - Order Reissuing Special i:::ertilicate Due to Address Change 
SC-1257, SUB 1 (01/21/2000) 

SPECIAL CERTIFICATE/PSP - Name Change 

McFaddeo Communications; Brian McFadden, dba - Order Reissuing Special Certificate Due to 
Name And Telephone Number Changes 
SC-1539, SUB 1 (02.ilS/2000) . 

SPECIAL CERTIFICATE/PSP - Reinstating Certificate 

KELLEE Communications Group, Inc.: Order Vacatiog Ordera of June 9, 2000 And August 7, 2000 
And Reinstating Operating Authority · 
SC-WOO, Sub 7; SC-1477, Sub I (09/07/2000) 

Telaleasing Enterprises, Inc. - Order Vacating Orders of June 2, 2000 And August 7, 2000, And 
Reinstating Certificate And Operating Authority 
SC-1000, Sub 7; SC-473, SUB 7 (08/15/2000) 

SPECIAL CERTIFICATE/PSP -Show Cause 

Southwest Pay Telephone Col)loration -.Order Approving Joint Stipulation And Dismissing Petition 
sc;.;1321, SUB 3 (03/01/2000) 

Triangle Telephone Co. - Recommended Order Imposing Penalty 
SC-172, SUB4.(02/02/2000) 

Triangle Telephone Co. - Final Order on Exceptions 
SC-172, SUB 4 (04/17/2000) 

Triangle Telephone Co. - Order G,;ariting Public S\afl's Motion to Enforce 
SC-172, SUB 4 (07/17/2000) 

SHARED TELEPHONE SERVICE • Name Change 

Smart City Networks, Limited Partnership - Order Reissuing Special Certificate Due to Name, 
Telephone Number, And Address Changes . · 
STS-33, SUB 1 (02/10/2000) ' . 

803 



ORDERS AND DECISIONS LISTED 

SMALL POWER PRODUCER 

SMALL POWER PRODUCER - Cancellation of Certificate 

Wiccacon Project, Inc. ~ Order Canceling Certificate 
SP-ll0, SUB 1 (04/27/2000) 

SMALL POWER PRODUCER - Sale/Transfer 

Northbrook Carolina Hydro, L.L.C. - Order Closing Docket 
SP-122, SUB 0 (01/10/2000) 

TRANSPORTATION 

TRANSPORTATION - Common Carrier Certificate 

A-1 Movers; Jeflrey A Buchanan dba - Order Granting Common Carrier Authority 
T-4142, SUB 0 (03/02/2000) . 

AAA Moving And Storage, Inc. - Order Granting Common Carrier Authority 
T-4150, SUB 0 (05/08/2000) . 

ALL MY SONS MOVING AND STORAGE OF RALEIGH; SG OF RALEIGH, INC., DBA -
Order Granting Common Carrier Authority 
T-4149, SUB 0 (05/11/2000) 

TOBY M. BROWN TRANSPORTATION; TOBY M BROWN D/B/A- Order Granting Temporary 
Authority 
T-4153, SUB 0 (05/02/2000) 

China Grove & Landis Moving; Ecil Campbell, dba - Final Order Overruling Exceptions And 
Affirming Recommeoded Order 
T-4136, SUB 0 (02/04/2000) 

HOMEDEL!VERYAMERICACOM- Order Granting Temporary Authority 
T-4159, SUB_ 0 (12/05/2000) 

Magnum Moving & Storage, Inc. - Order Granting Common Carrier Authority 
T-4089, SUB 2 (02/02/2000) 

Miller's Moving Pick-Up & Delivery; Bobby E. Miller dba - Order Granting Common Carrier 
Authority 
T-4145, SUB 0 (02/09/2000) 
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ORDERS AND DECISIONS LISTED . . 

Millefs Moving Pick-Up & Delivery; Bobby E. Miller dba - Order Granting Common Carrier 
Authority 
T-4145, SUB I (06/28/2000) 

STRONG ARM MOVERS; LA'KESHA SPRUILL AND DARIO. ROBERTS, JR., DBA- Order 
Allowing Withdrawal of Application ·· · 
T-4°155, SUB O (I 1/01/2000) _ 

Tar Heel Reliable Movers, Inc. - Order Granting Common Carrier Authority 
T-4148, SUB 0(03/15/2000) 

TRUCKIN' MOVERS CORPORATION - Order Granting Common Carrier Authority 
T-4154,.SUB O (09/11/2000) 

Two Men And a Truck of Raleigh; SOKO, Inc., dba - Order Granting Common Carrier Authority 
T-4131, SUB O (02/04/2000) Errata Order (02/09/2000) . 

TWO MEN AND A TRUCK DURHAM; MOVING GANG, I.LC, DBA - Order Approving'Sale 
And Transfer 
T-4158, SUB O (10/26/2000) 

Warehouse Services Moving & Storage; Kitchen Distn"butors of NC, inc., .dba - Order Granting 
Common Carrier Autho~ty 
T-4144, SUB O (02/21/2000) 

TRANSPORTATION - Cancellation of Certificate 

Action Moving And Storage of North Carolina, Inc. - Order Affirming Previous Commission Order 
Canceling Operating Authority 
T-4088, SUB 3 (09/11/2000) 

Affiliated Services, Inc. - Order Affirming Previous Commission Order Canceling Operating 
Authority 
T-2536, SUB 3 (09/11/2000) 

North American Van Lines, Inc. - Order Affinning Previous Commission Order Canceling Operating' 
Authority · 
T-2108, SUB.5 (09/22/2000) 

Rllinbow Moving & Storage; Rufus Lee Monk, dba - Order Affirming Previous Commission Order 
Canceling Operating Authority 
T-4128, SUB 1 (12/19/2000) 
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ORDERS AND DECISIONS LISTED 

Sam A Byeis & Sons Moving Sezvice, Inc. - Order Affirming Previous Commission Order Canceling 
Operating Authority 
T-4030, SUB 1 (09/11/2000) 

Triangle Services Corporation - Order Affirming Previous Commission· Order Canceling Oper8ting 
Authority 
T-3520, SUB 2 (09/22/2000) 

Turner's Moving Service; Thomas A Tomer, dba - Order Affirming Previous Commission Order 
Canceling Operating Authority 
T-2387, SUB 5 (12/19/2000) 

Wayne Moving & Storage Co. ofNorth Carolina, Inc. - Order Affirming Previous Commission 
Order Canceling Operating Authority 
T-4120, SUB 1 (09/11/2000) 

Wayne Moving & Storage Co. ofNorth Carolina, Inc. - Order Vacating Orders And Reinstating 
Operating Authority · 
T-4120, SUB I (11/28/2000) 

TRANSPORTATION. Name Change 

Annstrong Relocation Co., lnc.-Raleigh, North Carolina - Order Approving Name Change 
T-4143, SUB 1 (01/13/2000) 

EXEL DIRECT INC. - Order Approving Name Change 
T-1655, SUB 6 (07/14/2000) 

Four Seasons Moving Campany; Eugene V. Nix, dba • Order Approving Name Change 
T-1919, SUB 4 (01/04/2000) 

Hardy Moving & Storage; Kitchen Distributors of NC, Inc., dba - Order Approving Name Change 
T-4144, SUB 1 (09/15/2000) 

TRANSPORTATION· Rate Increase 

Rates-Truck - Order Granting Rate Increase 
T-825, SUB 333 (04/27/2000) 
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ORDERS AND DECISION.S LISTED 

TRANSPORTATION - Reinstating Certificate 

ASE Moving Services; American Star Enterprises, Inc., d/b/a - Order Vacating Orders of July 
24,2000 & September 22, 2000 And Reinstating Operating Authority 
T-3245, SUB 4 (09/25/2000) 

Advance Moving And Storage; Linda Bunch, dba - Order Vacating Orders ofJuly 24, 2000, And 
September 11, 2000, And Reinstating Operating Authority 
T-4101, SUB I (12/18/2000) 

Grady's Moving And Delivery Service Inc. - Order Vacating Orders of July 24, 2000, And September 
11, 2000, And Reinstating Operating Authority 
T-254\SUB 5 (09/18/2000) ,.-, 

Smoky Mountain Moving Co., Inc. - Order.Vacating Orders ofJuly 24, 2000, And September 11, 
2000, Aild Reinstating Operating Authority , · 
T-4111 .. SUB 3 (09/22/2000) ! :; 

J•, I-.' 
1; ;,• 

TRANS
1
PORTATION - Rate Schedules/Riders/Service Rules And '.R~gulations 

Rates-Truck - Order Allowing Fuel Surcharge 
T-825, SUB 334 (04/04/2000) 

Rates-Truck - Order Allowing Fuel Surcharge 
T-825, SUB 334 (04/2S/2000) 

Rates-Truck - Order Allowing Fuel Surcharge 
T-825, SUB 334 (05/09/2000) 

Rates-Truck- Order Allowing Fuel Surcharge 
T-825, SUB 334 (05/30/2000) 

Rates-Truck - Order Allowing Fuel Surcharge 
T-825, SUB 334 (08/29/2000) 

Rates-Truck - Order Allowing Fuel Surcharge 
T-825, SUB 334 (09/05/2000) 

Rates-Truck - Order Allowing Fuel Surcharge 
T-825, SUB 334 (09/12/2000) 

Rates-T;,.ck - Order Allowing Fuel Surcharge 
T-825, SUB 334 (09/25/2000) 
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ORDERS AND DECISIONS LISTED 

Rates-Truck - Order Allowing Fuel Surcharge 
T-825, SUB 334 (11/21/2000) 

Rates-Truck - Order Allowing Fuel Surcharge 
T-825, SUB 33_4 (11/28/2000) . 

Rates-Truck - Order Allowing Fuel Surcharge 
T-825, SUB 334 (12/21/2000) · 

TRANSPORTATION - Show Cause 

Citywide Moving Systems, Inc. - Recommended Order Canceling Operating Authority 
T-4104, SUB 1 (05/30/2000) Order Rescinding Order Canceling Authority (06/05/2000) 

Cummings-N-Cnmmings Mini Movers; Rodney F. Cummings dba; Recommended Order Canceling 
Operating Authority 
T-3129, SUB 2 (11/30/2000) 

Miracle Movers; Derric Fozard dba - Recommended Order Canceling Operating Authority 
T-4083, SUB 3 (09/21/2000) Order Rescinding Order Canceling Authority (10/06/2000) 

Truck-N-Time, Ltd. - Order Rescinding Order Canceling Authority 
T-4113, SUB 2 (01/06/2000) 

TRANSPORTATION - Suspension 

Abernethy Transfer & Storage Co.1 Inc. - Order Granting Authorized Suspension 
T-744, SUB 4 (03/31/2000) 

Brooks & Broadwell Realty - Order Granting Authorized Suspension 
T-4079, SUB 1 (04/24/2000) 

J.C. Wooldridge, Inc. - Order Granting Authorized Suspension 
T-1790, SUB 3 (09/14/2000) 

Joe's Moving & Hauling; Mr. Joseph H. Smith, d/b/a - Order Granting Authorized Suspension 
T-2789, SUB 1 (09/12/2000) 

Kannapolis-Concord Moving ·Company; Tommy Haney, d/b/a - Order Granting Authorized 
Suspension 
T-3829, SUB 2 (03/02/2000) 

Lee Brothers Moving And Storage, Inc. - Order Granting Authorized Suspension 
T-4108, SUB 2 (01/12/2000) 
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ORDERS AND DECISIONS LISTE_D 

Truck-N-Time, Ltd.,• Order Granting Authorized Suspension And Dismissing Show Cause Order 
T-4113, SUB 3 (08/30/2000) 

TRANSPORTATION • Sale/Transfer 

A-1 Movers; Jeffrey A. Buchanan dba • Order Approving Sale And Transfer 
T-4142, SUB 1 (03/23/2000) . . 

Armstrong Relocation Co., Inc.-Raleigb, North Carolina -Order Approving Sale And Transfer 
T-4143, SUB O (01/04/2000) 

Charlotte Metro Moving & Storage; West's Charlotte Transfer/Storage, dba • Order Approving Sale 
And Transfer 
T-4147, SUB O (02/23/2000) 

PrestigeProfessional·Moving & Storage; JAIMA Services, Inc. - Order Approving Transfer 
T-4100, SUB 2 (04/28/2000) 

Two Meo And A Truck of North carolina; Roeder & Moore, U.C, dba - Order Approving Sale And 
Traosfer . 
T-3397, SUB 2 (01/05/2000) Errata Order (01/06/2000) 

WATER/SEWER 

WATER/SEWER - Abandonment 

Notth State Utilities, Inc, - Order Appointing New Emergency Operator And Requiring Customer · 
Notice · 
W-848, SUB 16 (10/31/2000) Errata Order (11/08/2000) 

WATER/SEWER· Bonding 

carolina Water Service, Inc. of North Carolina - Order. Accepting Bond And Surety And Releasing 
Bonds And Sureties 
W-354,SUB 234 (05/26/2000) 

Carolina Water Service, Inc. ofNorth Carolina - Order Accepting Bond And ~uiety And Releasing 
Bonds And Sureties 
W-354, SUB 234 (06/27/2000) 

Corolla North Utilities, Inc.• Order Allowing Additional Conoections And·Restricting Water Usage 
W-953, SUB 2 (05/12/2000) Errata Order (07/25/2000) 
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ORDERS AND DECISIONS LISTED 

Heater Utilities, Inc. - Order Approving Corporate Surety Bond And Releasing Bond 
W-274, SUB 293 (06/14/2000) 

Hydraulics, Ltd. - Order Accepting And Approving Bond And Releasing Bond 
W-218, SUB 139 (04/11/2000) Errata Order(04/14/2000) 

WATER/SEWER - Cancellation of Certificate 

Heater Utilities, Inc. - Order Canceling Previously Recognized Contiguous Extension 
W-274, SUB 299 (08/30/2000) 

United Systems Co., Inc. - Order Canceling Franchise And Closing Docket 
W-886, SUB 4 (01/10/2000) 

WATER/SEWER - Certificate 

Carolina Water Service, Inc. of North Carolina - Order Accepting Bond~ Granting Franchise, And 
Approving Rates 
W-354, SUB 146 (06/05/2000) 

Carolina Water Service, Inc. ofNorth Carolina - Order Closing Docket 
W-354, SUB 194 (03/03/2000) 

Castle Ridge Sewer Co., Inc. - Order Closing Docket 
W-1045, SUB O (01/06/2000) 

Chatham Water Reclamation Company, LLC - Errata Order 
W-1118, SUB O (01/24/2000) 

CONSUMERS NORTH CAROLINA WATER COMP ANY, INC. - Order Granting Temporary 
Operating Authority And Interim Rates 
W-1150, SUB O (11/03/2000) 

CONSUMERS NORTH CAROLINA WATER COMPANY, INC. - Recommended Order Granting 
Franchise, Continuing Interim Rates, And Requiring Customer Notice 
W-1150, SUB O (11/27/2000) Order Allowing Recommended Order to Become Effective And Final 
(11/27/2000) 

Dunbar Woods Water Corporation - Order Closing Docket 
W-1123, SUB o (06/08/2000) 

Earth Environmental Services; Michael Joel Ladd, dba - Recommended Order Denying Authority to 
Transfer Utility Franchise 
W-1129, SUB 1 (09/07/2000) 
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ORDERS AND DECISIONS LISTED 

Earth Environmental Services; Michael Joel Ladd, dba - Order Rescinding Recommended Order 
W-1129, SUB 1 (09/22/2000) . 

Earth Environmental Services; Michael Joel Ladd, dba - Recommended Order Approving Transfer 
W-1129, SUB 1 (10/09/2000) 

Guilford Utilities, Inc. - Order Accepting Bond And Surety, Granting Fraocbise, And Approviog 
Rates 
W-1140, SUB O (08/11/2000) 

Guilford Utilities, Inc. - Order Accepting Bond And Surety, Granting Francbise, And Approving 
Rates 
W-1140, SUB I (10/12/2000) 

Heater Utilities, Inc. - Recommended Order Granting Franchise, Approving Rates, And Requiring 
Customer Notice 
W-274, SUB 254 (10/27/2000) 

Heater Utilities, Inc. - Order Granting FI"ailchise And Approving Rates 
W-274, SUB 273 (03/16/2000) 

Heater Utilities, Inc. - Order Granting Franchise And Approving Rates 
W-274, SUB 274 (03/16/2000) 

Heater Utilities, Inc. - Order Granting Franchise And Approving'Rates 
W-274, SUB 27.7 (09/21/2000) . 

Heater Utilities, Inc. - Order Granting Franchise And Approving Rates 
W-274, SUB 280 (04/26/2000) 

Heater Utilities, Inc. - Oider Granting Franchise And Approving Rates 
W-274, SUB 281 (04/26/2000) 

Heater Utilities, Inc. - Order &anting Franchise And Approving Rat~s,c 
W-274, SUB 289 (06/09/2000)Errata Order (06/21/2000) 

Heater Utilities, Inc. - Order Granting Franchise And Approving Rates 
W-274, SUB 290 (06/13/2000) . 

Heater Utilities; Inc. - Order Granting Franchise And Approving Rates 
W-274, SUB 294 (07/18/2000) 

Heater Utilities, Inc. - Order Granting Franchise And Approviog Rates 
W-274, SUB 298 (08/09/2000) 
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ORDERS AND DECISIONS LISTED 

Heater Utilities, Inc. - Order Granting Franchise And Approving Rates 
W-274, SUB 300 (10/04/2000) 

Heater Utilities, Inc. - Order Granting Franchise And Approving Rates 
W-274,.SUB 303 (10/10/2000) 

Heater Utilities, Inc. - Order Granting Franchise And Approving Rates 
W-274, SUB 304 (10/10/2000) 

Heater Utilities, Inc. - Order Granting Franchise And Approving Rates 
W-274, SUB 305 (10/10/2000) 

Heater Utilities, Inc. - Order Granting Franchise And Approving Rates 
W-274, SUB 312 (11/02/2000) 

Heater Utilities, Inc. - Order Granting Franchise And Approving Rates 
W-274, SUB 314 (11/06/2000) 

Heater Utilities, Inc. - Order Granting Franchise And Approving Rates 
W-274, SUB 315 (11/21/2000) 

Heater Utilities, Inc. - Order Recognizing Contigilous Exterision And Approving Rates 
W-274, SUB 316 (11/21/2000) 

Heater Utilities, Inc. - Order Recognizing Contiguous Extension Arid Approving Rates 
W-274, SUB 317 (11/21/2000) 

Heater Utilities, Inc. - Order Granting Franchise And Approving Rates 
W-274, SUB 321 (12/06/2000) . 

Hydraulics, Ltd. - Order Granting Franchise And Approving Rates 
W-218, SUB 134 (02/09/2000) 

Hydraulic~ Ltd. - Order Granting Franchise And Approving Rates 
W-218, SUB 136 (04/18/2000) 

Hydraulics, Ltd. - Order Granting Franchise And Approving Rates 
W-218, SUB 137 (04/18/2000) 

Indian Creek Mobile Home Park - Order Closing Docket 
W-1116, SUB 0 (03/03/2000) 

JAARS, Inc. - Recommended Order Granting Franchise And Approving Rates 
W-1136, SUB 0 (04/19/2000) 
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ORDERS AND DECISIONS LISTED 

JAARS, Inc. - Order Granting Certificate And Approving Schedule of Rates 
W-1136, SUB O (07/14/2000) 

Mid South Industri~s. Inc. - Order Allowing Withdrawal of Application And Closing Docket 
W-1142, SUB O (09/12/2000) 

Rayco Utilities, Inc. - Order Granting Franchise And Approving Rates 
W-899, SUB. 18 (01/06/2000) 

Thompson; Dan - Order Closing Docket 
W-1024, SUB O (01/05/2000) 

Viia Pump Company - Order Accepting And Approving Bond 
W-945, SUB O (06/08/2000) 

Water Quality Services, Inc. - Order Approving Bond, Granting Franchise, And Approving Rates 
W-1099, SUB 3 (01/18/2000) 

Water Quality Services, Inc. - Order Allowing Withdrawal of Application 
W-1099, SUB 4 (09/26/2000) 

WATER/SEWER -·Complaint 

Alpha Utilities, Inc. - Order Closing Docket in Complaint ofBob Hunter And Other Residents of 
Robinfield Estates Subdivision 
W-862, SUB 17 (02/02/2000) 

Alpha Utilities, Inc. - Order Closing Docket in Complaint of David Wehbie 
W-862, SUB 24 (03/24/2000) 

Beau Rivage Plantation, Inc. - Order Closing Docket 
W-971, SUB 2(11/14/2000) 

CWS Systems, Inc. - Order Clollqlg Docket in Complaint of Harold Gustafson 
WC778, SUB 49 {08/10/2000) . 

Carolina Water Service, Inc. ofNorth Carolina- Order Closing Docket in Complaint of William F. 
Taylor 
W-354, SUB 223 (05/03/2000) 

Carolina Water Service, Inc. ofNorth.Carolina - Order Closing Docket in Complaint of Currituck 
County 
W-354, SUB 231 (03/24/2000) 
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ORDERS AND DECISIONS LISTED 

Carolina Water Service, Inc. ofNorth Carolina - Recommeoded Order Reopening Complaint Docket, 
Denying Interim Retie~ And Scheduling Hearing 
W-354, SUB 231 (07/19/2000) 

Carolina Water Service, Inc. of North Carolina - Order Requiring Extension of Service on an Interim 
Basis 
W-354, SUB 231 (10/05/2000) Order of Clarification (10/10/2000) 

Carolina Water Service, Inc. ofNorth Carolina-Order Closing Docket in Complaint of Mr. And Mrs. 
Ernest M Sheffield 
W-354, SUB 233 (09/29/2000) 

Carolina Water Service, Inc. ofNorth Carolina - Order Dismissing Complaint of Anthony A Greco 
And Closing Docket 
W-354, SUB 241 (11/15/2000) OrderRecpeningDocket (12/28/2000) 

Coastal Plains - Recommended Order in Complaint of Eddie Flowe, Douglas York, John McCabe 
And Other Residents of Hanby Beach And Wilmington Beach 
W-215, SUB 14 And 17 (11/21/2000) 

Coastal Plains - Order Closing Docket in Complaint ofDonna B. Bordeaux 
W-215, SUB 15 (09/06/2000) 

Coastal Plains - Recommended Order in Complaint of Reginald 0. Lewis And Others 
W-215, SUB 19 (12/06/2000) 

Goss Utilities - Order Closing Docket in Complaint of Lisa Garris 
W-457, SUB 14 (03/24/2000) 

Heater Utilities, Inc. - Order Changing Docket Number 
W-274, SUB 255 And 265 (02/11/2000) 

Heater Utilities, Inc. - Order Denying Complaint of Clarence R And Judy E. Rhem 
W-274, SUB 265 (07/21/2000) 

Hidden Creek Utility Company - Order Closing Docket in Coniplairit of Oak Valley Associates 
Limited Partnership 
W-982, SUBS 2, 3 And 4 (01/21/2000) 

Hydraulics, Ltd. - Order Closing Docket in Complaint of Simon And Claudia Kaplan 
W-218, SUB 135 (04/06/2000) 

Mid South Water Systems, Inc. - Order Closing Docket in Complaint of Carl Santinelli 
W-720, SUB 175 (08/17/2000) 

814 



ORDERS AND DECISIONS LISTED 

Mid'South Water Systems, Inc. - Order Closing Dockets in Complaints ofCloie S. Corry And Earl 
McClaiy 
W-720, SUB 178 And 181 (09/07/2000) 

Mid South W- Systems, Inc. -Order Closing Docket in Complaint ofHemy J. Holscher And Other 
Residents of Fountain Trace And.The Woods ofFoxridge Subdivisions 
W-720, SUB 185 (09/25/2000) 

Stoney Oaks Water Systems - Order Closing Docket in Complaiot of Ronald E. George, et.al. 
W-782, SUB 2 (01/1012000) 

WATER/SEWER- Discontinuance 

. Alternative Waste Treatment Systems, Inc. - Order Graoting Authority to Discontinue Sewer Utility 
Service And Canceling Franchise 
W-839, SUB I (11/2112000) 

Bradshaw Water Company- Order Authorizing Discontinuance of Water Utility Service, Canceling 
Franchise, And Closing Docket 
W-103, SUB 12 (01/07/2000) 

Norwood Beach Water System - Order Authorizing Discontinuance of Water Utility Service And 
Requiring Customer Notice · 
W-498, SUB 9 (06/09/2000) 

Paul T. Hawkins And Company, Inc. - Order Closing Docket 
W-550, SUB 5 (01/18/2000) 

Perrytown Water System -·Order Granting.Authority to Discontinue Water Utility Service And 
Canceling Franchise 
W-958, SUB I (02/08/2000) 

Rayco Utilities, Inc, - Further Order Denying Reconsideration 
W-899, SUB 21 (01/03/2000) 

Rayco Utilities, Inc. - Order Closing Docket 
W-899, SUB 21 (08/1412000) 

West Johnston Water Company -Recommended Order Approving Transfer, Canceling Franchise, 
Releasing Bond, And Requiring Customer ' . 
W-1003, SUB 3 (09/11/2000) Order Allowing Recommended.Order to Become Effective And Final . 
(09/11/2000) • . 
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ORDERS AND DECISIONS LISTED 

WATER/SEWER.- Emergency Operator 

~ Utility Corporation - Order Discharging Emergency Operator At Stonecreek Subdivision 
W-796, SUB 12 (03/15/2000) 

Mountain Ridge Estates Water System - Order Granting Authorization 
W-975, SUB 3 (04/10/2000) 

Proctor; A. G. - Order Appointing a New Emergency Operator And Requiring Customer Notice 
W-lll5, SUB O (05/12/2000) 

Ross; Sanford E. - Order Appointing Emergency Operator And Requiring Customer Notice 
W-618, SUB 6 (12/20/2000) 

Spring Water Company, Inc. - Order Discharging Emergency Operator And Closing Dockets 
W-337, SUB 10 And 12 (10/25/2000) 

Water/Sewer Company • Merger 

Hydraulics, Ltd. - Order Denying Motion for Reconsideration And Request for Oral Argument 
W-218, SUB 143 (12/13/2000j 

WATER/SEWER - Miscellaneous 

A & D Water Service, Inc. - Order Approving Refund Plan 
W-1049, SUB 3 (03/01/2000) Order Closing Docket (03/22/2000) 

BLUE RIDGE RURAL WATER CO., INC. - Order Granting Application for Deregulation 
W-1153, SUB O (12/13/2000) 

Bright Leaf Landing Corporation - Order Approving Refund Plan 
W-994, SUB 3 (05/09/2000) Order Closing Docket (09/15/2000) 

Crosby Utilities, Inc. - Order Requiring Report 
W-992, SUB 3 (04/11/2000) Order Closing Docket (09/15/2000) 

HC. Huflinan Water Systems, Inc. - Order Accepting Refund Report And Closing Docket 
W-95, SUB 22 (12/28/2000) 

Hydraulics, Ltd. - Order Accepting Refund Report And Closing Docket 
W-218, SUB 127 (03/14/2000) 

• LaGrange Waterworks Corporation - Order Accepting Refund Report And Closing Docket 
W-200, SUB 30 (04/07/2000) 
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ORDERS AND DECISIONS LISTED 

Lincoln Water Works, Inc. - Order Approving Refund Plan 
W-335, SUB 8 (05/31/2000) Order Accepting Refund Report And Closing Docket (12/28/2000) 

Mid South Water Systems, Inc. - Order Approving Refund Plan 
W-720, SUB 186 (05/31/2000) Order Accepting Refund Report And Closing Docket (12/20/2000j 

Neuse Crossing Utilities Co.; Whitewood Properties, Inc. dba - Order Accepting Refund Plan And 
Closing Docket · 
W-1004, SUB 5 (05/12/2000) 

Porters Neck Co., Inc. - Order-Approving Refund Plan 
W-1059, SUB 2 (02/01/2000) Order Closing Docket (03/03/2000) 

Rolling Springs Water Company, Inc. - Recommended Order Approving Transfer to Owner Exempt 
from Regulation , 
W-313, SUB 6 (02/23/2000) Order Allowing Recommended Order to Become Effective And Final 
(03/02/2000) Order Closing Docket (11/01/2000) • · 

Surry Water Company, Inc. - Order Approving Refund Plan 
W-314, SUB 41 (05/31/2000) Order Accepting Refund Report And Closing Docket (12/28/2000) 

WATER/SEWER- Name Change 

DDK Environmental, Inc. - Order Approving Change in Corporate Name 
W-1085, SUB I (01/05/2000) 

WATER/SEWER - Rate Increase 

Beacon's Reach Master Association, Inc. - Order Approving Rate Increase And Requiring Customer 
Notice 
W-966, SUB 2 (01/06/2000) 

Carolina Blythe Utility Co. - Further Order . . 
W-503, SUB 9 (02/14/2000) Order Approving Refund Plan And Closing Docket (03/22/2000) 

Carolina Water Service, Inc. of North Carolina - Order Closing Docket 
W-354, SUB 165 (01/14/2000) 

Goss Utilities - Recommended Order Granting Interim Rates And Requiring Customer Notice 
W-457, SUB 15 (10/09/2000) Order-Allowing Recommended Order to Become Effective And Final 
(10/09/2000) . . . 
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ORDERS AND DECISIONS LISTED 

Hart Water Systems, Inc.• Order Allowing Withdrawal of Application, Caoceliog Hearing, And 
Requiring Customer Notice -
W-739, SUB 6 (10/16/2000) 

Honeycutt; Wayne M. - Order Granting Rate Increase And Requiring Customer Notice 
W-472, SUB 11 (06/07/2000) 

Nags Head Village Service Co., Joe.• Order Closing Docket 
W-882, SUB 3 (02/01/2000) 

Neuse Crossing Utilities Co.; Whitewood Properties, Inc. dba - Order Restricting Water Use And 
Requiring Customer Notice 
W-1004, SUB 4 (05/11/2000) 

Neuse Crossing Utilities Co.; Whitewood Properties, Inc. dba - Order Imposing a Moratorium on 
New Connections And Requiring Filing of Schedule ofRemedial Action 
W-1004, SUB 4 (06/12/2000) 

North Chatham Water And Sewer Company, LLC • Order Granting Rate Iocrease And Requiring 
Customer Notice 
W-1101, SUB 2 (07/17/2000) Errata Order (07/21/2000) 

Poplar Terrace·Mobile Home Park - Order Granting Rate Increase And Requiring Customer Notice 
W-775, SUB 6 (01/19/2000) 

Rayco Utilities, Inc. - Order Closing Dockets 
W-899, SUB 14; W-981, Sub 2; W-982, Sub l; W-989, Sub 2 (02/02/2000) 

Rock Creek Environmental Co. - Order Closing Docket 
W-830, SUB 1 (02/17/2000) 

Sapphire Lakes Utility Company• Order Granting Rate Iocrease And Requiring Customer Notice 
W-941, SUB 5 (05/26/2000) 

Scientific Water And Sewerage - Recommended Order Approving Partial Rate Incr~ase 
W-176, SUB 30 (06/12/2000) Order Allowing Recommended Order to Become Effective And Final 
(06/13/2000) 

Scotsdale Water & Sewer, Joe.·. Order Closing Docket 
W-883, SUB 23 (01/07/2000) 

TOBACCO BRANCH VILLAGE WATER SYSTEM, INC. • Order Granting Iocrease in Rates And 
Requiring Notice 
W-504, SUB 4 (02/09/2000) 
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ORDERS AND DECISIONS LISl"ED 

Triple H Development - Recommended Order Approving Rate Increase 
W-1068, SUB 2 (03/09/2000) Order Allowing Recommended Order to Become Fmal (03/14/2000) 

Water Qu.iJity Services, Inc. - Errata Order 
W-1099, SUB 2 (01/18/2000) 

Western Utilities Corp. - Order Authorizing Discootinuance of Water Utility Service 
W-229, SUB 4 (01/07/2000) 

Western Utilities Corp. - Order Granting Partial Rate Increase And Requiring Customer Notice 
W-229, SUB 4 (06/07/2000) 

WATER/SEWER • Securities 

Scotsdale Water & Sewer, Inc. - Order Closing Docket 
W-883, SUB 24 (02/04/2000) 

Heater Utilities, Inc. - Order Approving Borrowing And Pledge of Assets 
W-274, SUB 278; W-177, Sub 48; W-200, Sub 39 (05/02/2000) 

WATER/SEWER - Show Cause 

Kinnakeet Shores General Partnership - Order Granting Dismissal 
W-1124, SUB O (03/15/2000) 

WATER/SEWER· SalefTransfer 

ABC Utilities, Inc. - Recommended Order Approving Transfer of Franchise And Approving Rates 
W-1138, SUB O (10/09/2000) 

Blue Mountain Utilities, Inc. - Recommended Order Approving,Transfer And Partial Rate Increase 
W-1132, SUB O (04/19/2000) Order Closing Docket (12121/2000) 

Bradfield Farms Water Company - Order Granting Transfer And Requiring Customer Notice 
W-1044, SUB 4 (06/27/2000) Errata Order (10/16/2000) 

Brook Arbor; Brook Arbor Company, LLC dba - Order Approving Bond, Transfer And Rates, 
Releasing Bond, And Requiring Customer Notice 
W-1134, SUB O (06/14/2000) . 

Brookwood Water Corporation - Order Closing Docket 
W-177, SUB 46 (04/03/2000) 
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ORDERS AND.DECISIONS LISTED 

Brookwood Water Corporation - Order Closing Docket 
W-177, SUB 47 (04/03/2000) 

Butler Water, Inc. - Order Appointing a 1'lew Emergency Operator Aod Requiring Customer Notice 
W-1006, SUB 5 (07/13/2000) Errata Order (07/18/2000) 

Carolina Pines Utility, Inc. - Order Approving Transfer Aod Requiring Customer Notice 
W-1151, SUB O (12/06/2000) 

Carolina Water Service, Inc. of North Carolina - Order Closing Docket 
W-354, Suli 155 (02/24/2000) 

Carolina Water Service, Inc. of North Carolina - Order Closing Docket 
W-354, SUB 156 (02/24/2000) 

Carolina Water Service, Inc. of North Carolina - Order Closing Docket 
W-354, SUB !S7,(02/24/2000) 

Carolina Water Service, Inc. of North Carolina - Order Closing Docket 
W-354, SUB 178 (02/25/2000) 

Carolina Water Service, Inc. of North Carolina - Order Closing Docket 
W-354, SUB 179 (02/25/2000) . 

Carolina Water Service, Inc. ofNorth Carolina - Order Closing Docket 
W-354, SUB 180 (02/25/2000) 

Carolina Water Service, Inc. of North Carolina - Order Closing Docket 
W-354, SUB 181 (02/25/2000) 

Carolina Water Service, Inc: of North Carolina - Order Closing Docket 
W-354, SUB 182 (02/25/2000) 

Carolina: Water Service, Inc. of North Carolina - Order Closing Docket 
W-354, SUB 195 (02/25/2000) 

Carolina Water Service, Inc. ofNorth Carolina - Order Closing Docket 
W-354, SUB 201 (02/16/2000) 

Carolina Water Service, Inc. ofNorth Carolina - Order Closing Docket 
W-354, SUB 202 (02/16/2000) 

Carolina Water Service, Inc. of North Carolina - Order Closing Docket 
W-354, SUB 204 (02/25/2000) 
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ORDERS AND DE.CISIONS LISTED 

Carolina W~ter Service, fuc.,ofNorili Carolina - Order.Closing Docket 
W-354, SUB 217 (02/25/2000) 

Carolina Water Service, Inc. ofNorth Carolina - Order Approving Transfer, Canceling Franchise, 
Determining Treatment of Gain, & Requiring Notice 
W-354, SUB 243 (09/21/2000) 

Culligan Operating Services, Inc, - Order Accepting Bond And Surety And Releasing Bond And 
Surety . 
W-1081, SUB O (11/22/2000) 

Duke Power Company - Recommended Order Approving TransfeI', C~celing Franchise, :And 
Requiring Customer Notice · 
W-94, SUB 20 (08/28/2000) Order Allowing Recommended Order to Become Effective And Final 
(08/28/2000) , , 

Eno Industrial Sewer Facility; Durham Products, dba - Order Closing Docket 
W-763, SUB 3 (02/24/2000) · ' 

Fairways Utilitie~ Inc. - Order Accepting New Bond And Surety And Releasing Replaced Bond And 
Surety . 
W-787, SUB 14(02/08/2000) 

Faiiways Utilities, Inc, - Order Approving Rate Decrease And Requiring Customer Notice 
W-787, SUB 14 (03/02/2000) 

Glynnwood Water Syst= Inc. - Order Accepting New Bond And Surety And Releasing Replaced 
Bond And Surety 
W-1032., SUB 3 (02/08/2000) 

Hare; John E, - Order Approving Transfer 
W-417, SUB 6 (09/21/2000) 

Heater Utilitie~ Inc. - Order Closing Do.cket 
W-274, SUB 214 (02/15/2000) 

Heater Utilities, Inc, - Order Closing Docket 
W-274, SUB 215 (02/15/2000) 

Heater Utilities, Inc. - Order Closing Docket 
W-274, SUB 221 (05/30/2000) 

Heater Utilities, Inc. - Order Closing Docket 
W-274, SUB 229 (04/03/2000) 
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ORDERS AND DECISIONS LISTED 

Heater Utilities, Inc. - Order Granting-Certificates of Public Convenience And Necessity 
W-274, SUB 233; W-274, Sub 234; W-274, Sub 235; W-274, Sub 236; W-274, Sub 237 
(09/08/2000) 

Heater Utilities, Inc. - Order Closing Docket 
W-274, SUB 238 (04/03/2000) 

Heater Utilities, Inc. - Order Closing Docket 
W-274, SUB 253 (05/30/2000) 

-Heater Utilities, Inc. - Order Granting Transfer, Approving Rates, Canceling Franchise, And 
Requiring Customer Notice 
W-274, SUB 255 (03/02/2000) 

Heater Utilities, Inc. - Recommended Order Approving Transfer, Canceling'Franchise, Releasing 
Bond, And Requiring Notice 
W-274, SUB 297 (09/05/2000) Order Allowing Recommended Order to Become Effective And Final 
(09/05/2000) 

Hydraulics, Ltd. - Final Order Overruliog Exceptions And Affirming Recommended Order 
W-218, SUB 124 (07/12/2000) 

Island Investments, Inc. - Order Allowing Withdrawal of Application, Requiring Customer Notice, 
And Closing Docket 
W-1114, SUB O (11/09/2000) 

LaGrange Waterworks Corporation- Order Approving Transfer to Owner Exempt from Regulation 
W-200, SUB 40 (08/08/2000) 

Linville Heights, L.P. - Recommended Order Approving Transfer 
W-1137, SUB O (03/23/2000) 

Nero Utility Services, Inc. - Order Approving Transfer And Requiring Customer Notice 
W-1152, SUB O (11/06/2000) 

NORTH TOPSAIL UTILITIES, INC. - Order Approving Transfer And Requiring Customer Notice 
W-1143, SUB O (06/28/2000) 

Outer Banks/Kinnakeet Associates, LLC - Order Granting Franchise, Approving Rates, Canceling 
Hearing, And Requiring Customer Notice 
W-1125, SUB O (03/13/2000) 

Scotsdale Water & Sewer, Inc. - Order Closing Docket 
W-883, SUB 27 (02/04/2000) 
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ORDERS AND DECISIONS LISTED 

Scotsdale Water & Sewer, Inc. - Order Closing Docket 
W-883, SUB 28 (02/04/2000) 

Scotsdale Water & Sewer, Inc. - Order Closing Docket 
W-88.3, SUB 30 (01/07/2000) 

Spring Water Company, Inc. - Order Approving Traosfer, Canceling Franchise, And Requiring 
Customer-Notice 
W-337, SUB 12 (08/08/2000) 

The Preserve at Ballaotyne Commons; CWS Apartment Homes, LLC, dba - Order Approving Bond, 
Granting Transfer, Approving Rates, And Releasing Bond 
W-1135, SUB O (05/12/2000) 

TOT AL ENVIRONMENT AL SOLUTIONS, INC. • Recommended Order Approving Transfer 
W-1146, SUB O (10/19/2000) 

Triton Financial, Inc. - Order Closing Docket 
W-932, SUB 1 (01/06/2000) Order Canceling Franchise (01/12/2000) 

Utilities, Inc. - Order Closing Docket 
W-1000, ~UB 4; W-354, Sub 216 (02/15/2000) 

Utilities, Inc. - Order Granting Approval in Part 
W-1000, Sub 5 (02/02/2000) 

Utilities, Inc. - Order Approving Bond, Granting Certificate, And Requiring Customer Notice 
W-1000, Sub 5 (02/08/2000) 

Utilities, Inc. - Recommended Order Approving Refunds 
W-1000, SUB 5 (12/21/2000) 

Utilities, Inc. - Order Denying Temporary Operating Authority And Requiring Customer Notice 
W-1000, SUB 6 (02/10/2000) 

Utilities, Inc. - Order Approving Bond, Transfer, And Rates, And.Requiring Customer Notice 
W-1000, SUB 6 (05/24/2000) 

Utilities, Inc. - Order Approving Transfer And Requiring Customer Notice 
W-1000, SUB 7 (08/10/2000) 

Utilities, Inc. - Order Canceling Franchises And Closing Docket 
W-1000, SUB 7 (10/26/2000) 
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ORDERS AND DECISIONS LISTED 

WATER/SEWER - Tariff 

Alpha Utilities, Inc. - Order Closing Docket 
W-862, SUB 18 (01/31/2000) 

Beacon's Reach Master Association, Inc. - Order Approving Tariff Revision 
W-966, SUB 3 (05/15/2000) 

Metro Water Systems, Inc. - Order Closing Docket 
W-1109, SUB 1 (03/03/2000) 

WATER/SEWER -Tariff Revision for Pass-Through 

Heater Utilities, Inc. - Order Closing Docket 
W-274, SUB 97 (01/14/2000) 

Indian Creek Mobile Home Park - Order Approving Tarifl"Revision 
W-1116, SUB 1 (11/02/2000) 

Joyceton Water Works, Inc. - Order Approving Tariff Revision And Requiring Customer Notice 
W-4, SUB 7 (01/21/2000) 

J.T. Woods Waterworks, Inc. - Order Closing Docket 
W-735, SUB 2 (01/31/2000) 

Locust Grove Mobile Home Park - Order Closing Docket 
W-1106, SUB 2 (03/03/2000) 

Locust Grove Mobile Home Park - Order Approving Tarifl"Revision 
W-1106, SUB 3 (10/05/2000) 

Metro Water Systems, Inc. - Order Approving Tarifl"Revision 
W-1109, SUB 2 (10/05/2000) 

Mid South Water Systems, Inc. - Order Accepting Refund Report And Closing Docket 
W-720, SUB 134; W-314, Sub 30; W-95, Sub 17 (12/20/2000) 

Mountain View Mobile Home Park LLC - Order Approving Tariff Revision 
W-1089, SUB 2 (11/27/2000) 

Northwood Water Company - Order Closing Docket 
W-690, SUB 2(01/31/2000) 

Pine Valley Mobile Home Park; Roy Ewin& dba - Order Approving Tarifl"Revision 
W-1131, SUB 1 (10/05/2000) 
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ORDERS AND DECISIONS LISTED 

Rayco Utilities, Inc. - Order Closing Docket 
W-899, SUB 13 (01/10/2000) 

Red Tower, foe. - Order Closing Docket 
W-1108, SUB I (03/03/2000) 

Red Tower, Inc. - Order Approving Tariff Revision . 
W-1108, SUB 2 (08/22/2000) 

Triple HDevelopment - Order Approving Tariff Revision 
W-1068, SUB 3 (08/22/2000) 

Triple H Development - Order Approving Tariff.Revision 
W-1068, SUB 4 (12/07/2000) 

Twin Creeks·Utilities - Order Closing Docket · 
W-1035, SUB 2 (03/03/2000) 

Twin Creeks Utilities - Order Approving Tariff.Revision 
W-1035, SUB 3 (09/21/2000) Errata Order (09/22/2000) 

Water Resources, Inc. - Order Closing Docket 
W-1034, SUB 1 (01/06/2000) 

Wellington Mobile Home Park - Order Approving Tarifl'Revision 
W-l011, SUB 6 (10/05/2000) 

WATER/SEWER • Contiguous Water Extension 

Carolina Water Service, -Inc. ofNorth Carolina• Order Closing Docket 
W-354, SUB 168 (05/18/2000) 

Carolina Water Service, Inc. of North Carolina. Order Closing Docket 
W-354, SUB 176 (02/22/2000) 

Carolina Water Service, Inc. of North Carolina• Order Closing Docket 
W-354, SUB 177 (03/31/2000) 

Carolina Water Service, Inc. ofNorth Carolina • Order Closing Docket 
W-354, SUB 186 (03/03/2000) 

Carolina Water Service, Inc. ofNorth Carolina - Order Closing Docket 
W-354, SUB 214 (07/31/2000) 
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ORDERS AND DECISIONS LISTED 

Carolina Water Service, Inc. ofNorth Carolina - Order Closing Docket 
W-354, SUB 215 (04/20/2000) 

Carolina Water.Service, Inc. of North Carolina - Order Recognizing Contiguous Extension And 
Approving Rates 
W-354, SUB 220 (05/10/2000) 

Carolina Water Service, Inc. of North Carolina - Order Recognizing Contiguous Extension And 
Approving Rates 
W-354, SUB 220 (07/14/2000) 

Carolina Water Service, Inc. of North Carolina - Order Requiring, Modification of Service 
Agreements 
W-354, SUB 226; W-354, Sub 228; W-354, Sub 229; W-778, Sub SO (11/06/2000) 

Carolina Water Service, Inc. of North Carolina - Order Recognizing Contiguous Extension And 
Approving Rates 
W-354, SUB 227 (06/29/2000) 

Carolina Water Service, Inc. of North Carolina - Order Recognizing Contiguous Extension And 
Approving Rates 
W-354, SUB 244 (12/28/2000) 

CWS Systems, Inc. - Order Recognizing Contiguous Extension, Approving Contract, And Approving 
Rates 
W-778, SUB 35 (12/21/2000) 

CWS Systems, Inc. - Order Recognizing Contiguous Extension, Approving Contract, And Approving 
Rates 
W-778, SUB 37 (12/21/2000) 

CWS Systems, Inc. - Order Recognizing Contiguous Extension, Approving Rates, And Requiring 
Customer Notice 
W-778, SUB 38 (06/02/2000) 

CWS Systems, Inc. - Order Recognizing Contiguous Extension, Approving Rates, And Requiring 
Customer Notice 
W-778, SUB 39 (05/24/2000) 

CWS Systems, Inc. - Order Recognizing Contiguous Extension And Approving Rates 
W-778, SUB 46 (06/05/2000) 

CWS Systems, Inc. - Order Recognizing Contiguous Extension And Approving Rates 
W-778, SUB 47 (05/08/2000) 
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ORDERS A~D DECISIONS LISTED 

Fairways Utilities, Inc. - Order Reccgnizing Contiguous Extension And Approving Rates 
W-787, SUB IS (0S/26/2000) 

Heater Utilities, Inc. - Or~er Recognizing Contiguous Extension And Approving Rates 
W-274, SUB 266 (06/13/2000) 

Heater Utilities, Inc. - Order Reccgnizing Contiguous Extension And Approving Rates 
W-274, SUB 267 (06/13/2000) 

· Heater Utilities, Inc. - Order Reccgnizing Contiguous Extension And Approving Rates 
W-274, SUB 268 (03/16/2000) 

Heater Utilities, Inc. - Order Reccgnizing Contiguous Extension And Approving Rates 
W-274, SUB 269 (09/21/2000) 

Heater Utilities, Inc. - Order Reccgnizing Contiguous Extension And Approving Rates 
W-274, SUB 270 (03/16/2000) 

Heater Utilities, Inc. - Order Recognizing Contiguous Extension And Approving Rates 
W-274, SUB 271 (03/16/2000) 

Heater Utilities, Inc. - Order Recognizing Contiguous Extension And Approving Rates 
W-274, SUB 272 (03/16/2000) 

Heater Utilities, Inc. - Order Recognizing Contiguous Extension And Approving Rates 
W-274, SUB 27S (03/16/2000) 

Heater Utilities, Inc. - Order Reccgnizing Contiguous Extension And Approving Rates 
W-274, SUB 276 (03/21/2000) 

Heater Utilities, Inc. - Order Reccgnizing Contiguous Extension And Approving Rates 
W-274, SUB 279 (06/02/2000) . 

Heater Utilities, Inc. - Order Reccgnizing Contiguous Extension And Approving Rates 
W-274, SUB 283 (06/13/2000) 

Heater Utilities, Inc. - Order Reccgnizing Contiguous Extension And Approving Rates 
W-274, SUB 284 (08/08/2000) 

Heater Utilities, Inc. - Order Reccgnizing Contiguous Extension And Approving Rates 
W-274, SUB 28S (08/08/2000) 

Heater Utilities, Inc. - Order Reccgnizing Contiguous Extension And Approving Rates 
W-274, SUB 286 (08/08/2000). . 
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Heater Utilities, Inc. - Order Reccgnizing Contiguous Extension And Approving Rates 
W-274, SUB 287 (08/08/2000) 

Heater Utilities, Inc. - Order Recognizing Contiguous Extension And• Approving Rates 
W-274, SUB 288 (08/08/2000) 

Heater Utilities, Inc. - Order Recognizing Contiguous Extension And Approving Rates 
W-274, SUB 291 (08/08/2000) 

Heater Utilities, Inc. - Order Reccgnizing Contiguous Extension And Approving Rates 
W-274, SUB 292 (06/22/2000) 

Heater Utilities, Inc. - Order Recognizing Contiguous Extension And Approving Rates 
W-274, SUB 295 (07/18/2000) 

Heater Utilities, Inc. - Order Reccgnizing Contiguous Extension And Approving Rates 
W-274, SUB 296 (07/18/2000) 

Heater Utilities, Inc. - Order Recognizing Contiguous Extension And Approving Rates 
W-274, SUB 301 (10/04/2000) 

Heater Utilities, Inc. - Order Recognizing Contiguous Extension And Approving Rates 
W-274, SUB 302 (10/04/2000) 

Heater Utilities, Inc. - Order Recognizing Contiguous Extension And Approving Rates 
W-274, SUB 306 (10/10/2000) 

Heater Utilities, Inc. - Order Recognizing Contiguous Extension And Approving Rates 
W-274, SUB 307 (10/10/2000) 

Heater Utilities, Inc. - Order Recognizing Contiguous Extension And Approving Rates 
W-274, SUB 308 (10/10/2000) 

Heater Utilities, InC. - Order Recognizing Contiguous Extension And Approving Rates 
W-274, SUB 309 (10/10/2000) 

Heater Utilities, Inc. - Order Recognizing Contiguous Extension And Approving Rates 
W-274, SUB 311 (10/10/2000) 

Heater Utilities, Inc. - Order Recognizing Contiguous Extension And Approving Rates 
W-274, SUB 313 (11/02/2000) 

Heater Utilities, Inc. - Order Reccgnizing Contiguous Extension And Approving Rates 
W-274, SUB 320 (12/06/2000) 
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Hydraulics, Ltd. - Order Recognizing Contiguous Extensi_on And Approving Rates 
W-218, SUB 133 (07/20/2000) 

Pine Island-Currituck LLC - Order Recognizing Contiguous Extension And Approving Rates 
W-1072, SUB 4 (08/04/2000) 

Porters Neck Co., Inc. - Order Recognizing Contiguous Extension And Approving Rates 
W-1059, SUB j (05/26/2000) 

Rayco Utilities, Inc. - Order Recognizing Contiguous Extension And Approving Rates. 
W-899, SUB 23 (01/06/2000) 

WATER/SEWER - Water Restriction 

Coastal Plains - Order Restricting Water Use And Requiring Customer Notice 
W-215, SUB 16 (06/12/2000) 

Riviera Utilities of North Carolina, Inc. - Order Rescinding Moratorium on Additional Connections 
And Baning Reconnection of Wells 
W-665, SUB 7 (08/Jl/2000) 

RESALE OF WATER/SEWER 

RESALE OF WATER/SEWER- Certificate 

ACQUIPORT CAMBRIDGE, INC. - Order Granting Certificate of Authority And Approval of Rates 
WR-61, SUB O (09/21/2000) 

ACQUIPORT WOODWAY, INC. - Order Granting Certificate of Authority And Approval of Rates 
WR-60, SUB O (09/21/2000) 

Amelia Village, LLC - Order Granting Certificate of Authority And Approval of Rates 
WR-44, SUB O (02/09/2000) 

Atlantic Multifamily Limited Partnership I - Order Granting Certificate of Authority, Approving 
Rates, And Requiring Refund Plan 
WR-15, SUB 1 (03/02/2000) Order Approving Refund Plan (05/18/2000) Order Closing Docket 
(09/13/2000) 

Atlantic Multifamily Limited Partnership I - Order Granting Certificate of Authority, Approving 
Rates, And Requiring Refund Plan 
WR-15, SUB 2 (03/02/2000) Order Approving Refund Plan (05/18/2000) Order Closing Docket 
(09/13/2000) 
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Atlantic Multifamily Limited Partnership I - Order Granting Certificate of Authority, Approving 
Rates, And Requiring Refund Plan 
WR-15, SUB 3 (03/02/2000) Order Approving Refund Plan (05/18/2000) Order Closing Docket 
(09/13/2000) 

Atlantic Multifumily Limited Partnership I - Order Granting Certificate of Authority And Approving 
Rates 
WR-15, SUB 4 (03/29/2000) 

Atlantic Multifamily Limited Partnership I - Order Granting Certificate of Authority, Approving 
Rates, And Requiring Refund Plan 
WR-15, SUB 5 (03/02/2000) Order Approving Refund Plan (05/18/2000) Order Closing Docket 
(09/13/2000) 

Atlaniic Multifamily Limited Partnership I - Order Granting Certificate of Authority, Approving 
Rates, And Requiring Refund Plan 
WR-15, SUB 6 (03/02/2000) Order Approving Refund Plan (05/18/2000) Order Closing Docket 
(09/13/2000) 

Atlantic Multifamily Limited Partnership I - Order Granting Certificate of Authority And Approval 
ofRates 
WR-15, SUB 7 (02/09/2000) 

AUTUMN PARK APARTMENTS, LLC - Order Granting Certificate of Authority And Approval 
ofRates 
WR-79, SUB O (11/02/2000) 

Belmont Apartment Investors, LLC - Order Granting Certificate of Authority And Approval of Rates 
WR-48, SUB O (02/15/2000) 

BNP REALTY, LLC - Order Granting Certificate of Authority And Approval of Rates 
WR-59, SUB O (04/25/2000) 

BNP REAL TY, LLC - Order Granting Certificate of Authority And Approval of Rates 
WR-59, SUB 1 (06/08/2000) 

BNP REALTY, LLC - Order Granting Certificate of Authority And Approval ofRates 
WR-59, SUB 2 (08/23/2000) 

BNP REALTY, LLC - Order Granting Certificate of Authority And Approval ofRates 
WR-59, SUB 3 (11/02/2000) 

BNP REALTY, LLC - Order Granting Certificate of Authority And Approval of Rates 
WR-59, SUB 4 (11/02/2000) 
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BNP REALTY, LLC - Order Granting Certificate of Authority And Approval of Rates 
WR-59, SUB 5.(11/02/2000) 

BNP/CHASON RIDGE LLC - Order Granting Certificate of Authority And Approval of Rates 
WR-64, SUB O (07/18/2000) 

BNP/CHRYSSON PHASE~ LLC - Order-Granting Certificate of Authority And Approval of Rates 
WR-62, SUB O (06/09/2000) 

BNP/CHRYSSON PHASE~ LLC - Order Granting Certificate of Authority And Approval of Rates 
WR-62, SUB 1 (06/09/2000) . 

BNP/CHRYSSON PHASE~ LLC - Order Granting Certificate ofAuthority And Approval of Rates 
WR-62, SUB 2 (07/18/2000) 

BRADFORD PLACE LIMITED PARTNERSHIP - Order Granting Certificate of Authority And 
Approval of Rates 
WR-67, SUB O (08/02/2000) 

BRH Crooked Creek, L.L.C. - Order Granting Certificate of Authority And Approval of Rates 
WR-52, SUB O (03/17/2000) · 

BRH Eastlake, L.L.C. - Order Granting Certificate of Authority And Approval of Rates 
WR-51, SUB 0·(03/17/2000) 

Camdeo Operating LP - Order Granting Certificate of Authority And Approval of Rates 
WR-42, SUB 4(09/21/2000) 

Camden Operating LP - Order Granting Certificate of Authority And Approval of Rates 
WR-42, SUB 7(11/01/2000) 

CALIFORNIA STATE TEACHERS RETIREMENT SYSTEM - Order Granting Certificate of 
Authority And Approval of Rates · 
WR-66, SUB O (08/02/2000) 

CARMEL VALLEY II L.P. - Order Granting Certificate of Authority And Approval of Rates 
WR-71, SUB O (12/21/2000) 

CARRIAGE CLUB .AT BLUEFIEID DOWNS, LLC - Order Granting Certificate of Authority And 
Approval of Rates 
WR-69, SUB O (08/03/2000) 

Carroll Investment Properties, Inc. - Order Granting Certificate of Authority And Approval of Rates 
WR-45, SUB O (04/05/2000) 
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CASA Group, L.L.C. - Order Granting Certificate of Authority And Approval of Rates 
WR-56, SUB O (04/05/2000) 

CEG Jacksonville, LLC - Order Granting Certificate of Authority And Approval ofRates 
WR-SO, SUB O (02/15/2000) 

DEXTER.AND BIRDIE YAGER FAMILY LIMITED PARTNERSHIP; THE- Order Granting 
Certificate of Authority And Approval of Rates 
WR-77, SUB O (11/06/2000) 

Equity Residential Properties - Order Granting Certificate of Authority And Approval of Rates 
WR-18, SUB 15 (12/06/2000) 

Equity Residential Properties - Order Granting Certificate of Authority And Approval of Rates 
WR-18, SUB 16 (12/06/2000) 

ESTATES AT CHARLOTTE I, LLC - Order Granting Certificate of Authority And Approval of 
Rates 
WR-73, SUB O (08/03/2000) 

Forest Hill Apartments, LLC - Order Granting Certificate of Authority And Approval of Rates 
WR-34, SUB O (01/11/2000) 

G&l II University LLC - Order Granting Certificate of Authority And Approval of Rates 
WR-57, SUB O (05/23/2000) 

Herman-Crown Ridge, LLC - Order Gnu,iting Certificate of Authority And Approval of Rates 
WR-40, SUB O (09/21/2000) 

Jefferson Creekside, L.P. - Order Granting Certificate of Authority And Approval ofRates 
WR-63, SUB O (06/29/2000) 

LEGACY MEADOWS LIMITED PARTNERSHIP - Order Granting Certificate of Authority And 
Approval of Rates 
WR-80, SUB O (11/03/2000) 

Lodge at Springs Farm, Ltd. - Order Granting Certificate of Authority And Approval of Rates 
WR-55, SUB O (04/05/2000) 

Mid-America Capital Partners, L.P. - Order Granting Certificate of Authority And Approval of Rates 
WR-22, SUB I (05/08/2000) 

Muirfield Village Apartments, LLC - Order Granting Certificate of Authority And Approval of Rates 
WR-53, SUB O (03/17/2000) 
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Nevin Rd Associates, LLC - Order Granting Certificate of Authority Aod Approval of Rates 
WR-37, SUB O (04105/2000) 

Northstone Investment Properties, LLC - Order Granting Certificate of Authority And Approval of 
Rates · 
WR-54, SUB O (04/05/2000) 

NOTIING HILL, LLC - Order Granting Certificate of Authority Arid Approval of Rates 
WR-68, SUB O (07/18/2000) 

Post Apartment Homes, L.P. - Order Granting Certificate of Authority Aod Approving Rates . 
WR-49, SUB 0 (04/18/2000) 

REGENT MORRISVILLE, INC. - Order Granting Certificate of Authority And Approval of Rates 
WR-72, SUB 0 (08/j0/2000) 

RTP/P ARKS IDE, L.L.C. - Order Granting Certificate of Authority Aod Approval of Rates 
WR-65, SUB 0 (06/29/2000) 

SCA-NORTii CAROLINA LIMITED PARTNERSHIP - Order Granting Certificate of Authority 
And Approving Rates 
WR-35, SUB 0 (03/17/2000) 

SCA-NORTii CAROLINA LIMITED PARTNERSHIP - Order Granting Certificate of Authority, 
Approving Rates, Aod Requiring Refund Plan • 
WR-35, SUB 1 (03/17/2000) Order Approving Refund Plan (05/18/2000) Order Closing Docket 
(09/13/2000) . 

SCA-NORTii CAROLINA LIMITED PARTNERSHIP - Order Granting Certificate of Authority 
Aod Approval of Rates 
WR-35, SUB 2 (03/17/2000) 

SCA-NORTii CAROLINA LIMITED PARTNERSHIP - Order Granting Certificate of Authority, 
Approving Rates, Aod Requiring Refund Plan 
WR-35, SUB 3 (05/16/2000) Order Approving Refund Plan (06/08/2000) Order Closing Docket 
(09/13/2000) . . 

SCA-NORTii CAROLINA LIMITED PARTNERSHIP - Order Granting Certificate of Authority, . · 
Approving Rates, Aod Requiring Refund Piao ' · 
WR-35, SUB 4 (03/17/2000) ·order Approving Refund Plan (05/18/2000) Order Closing Docket 
(09/13/2000) , 

SCA-NORTii CAROLINA LIMITED PARTNERSHIP - Order Granting Certificate of Authority 
And Approving Rates 
WR-35, SUB 5 (05/16/2000) 
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SCA-NORTH CAROLINA LIMITED PARTNERSHIP - Order Granting Certificate of Authority 
And Approval ofRates 
WR-35, SUB 6 (03/17/2000) 

SCA-NORTH CAROLINA LIMITED PARTNERSHIP - Order Granting Certificate of Authority, 
Approving Rates, And Requiring Refund Piao 
WR-35, SUB. 7 (04/18/2000) Order Approving Refund Plan (06/14/2000). Order Closing Docket 
(12/08/2000) . 

SCA-NORTH CAROLINA LIMITED PARTNERSHIP - Order Granting Certificate of Authority 
And Approval of Rates 
WR-35, SUB 8 (03/17/2000) Errata Order (09/13/2000) 

SCA-NORTH CAROLINA LIMITED PARTNERSHIP - Order Granting Certificate of Authority, 
Approving Rates, And Requiring Refund Plan 
WR-35, SUB 9 (03/17/2000) Order Approving Refund Plan (05/18/2000) Order Closing Docket 
(09/13/2000) 

SCA-NORTH CAROLINA LIMITED PARTNERSHIP - Order Grantiog Certificate of Authority 
And Approving Rates 
WR-35, SUB 10 (05/16/2000) 

SCA-NORTH CAROLINA LIMITED PARTNERSHIP - Order Granting Certificate of Authority 
And Approving Rates 
WR-35, SUB 11 (03/29/2000) 

SCA-NORTH CAROLINA LIMITED PARTNERSHIP - Order Granting Certificate of Authority 
And Approval of Rates 
WR-35, SUB 12 (03/17/2000) 

SCA-NORTH CAROLINA LIMITED PARTNERSHIP - Order Grantiog Certificate of Authority, 
Approving Rates, And Requiring Refund Plan 
WR-35, SUB 14 (04/18/2000) Order Approving Refund Plan (06/14/2000) Order Closing Docket 
(12/08/2000) . 

SCA-NORTH CAROLINA LIMITED PARTNERSHIP - Order Granting Certificate of Authority 
And Approving Rates 
WR-35, SUB 16 (11/21/2000) 

Summit Prope[lies Partnership, L.P.; Summit Properties, Inc. dba - Order Grantiog Certificate of 
Authority And Approval ofRates 
WR-6, SUB 20 (08/03/2000) 

Summit Properties Partnership, L.P.; Summit Properties, Inc. dba - Order Granting Certificate of 
Authority And Approval of Rates 
WR-6, SUB 21 (11/27/2000) 
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UDRT ofNortb Carolina, L.L.C. - Order Granting Certificate of Authority And Approval ofRates 
WR-3, SUB 40 (12121/2000) 

UF-RALEIGH, LLC - Order Granting Certificate of Authority And Approval of Rates 
WR-74, SUB 0 (08/03/2000) 

Village Green Apartments, LLC - Order Granting Certificate of Authority And Approval of Rates 
WR-82, sUB· o (1112112000) 

VININGS CREEK, LLC - Order Granting Certificate of Authority And Approval of Rates 
WR-76, SUB 0 (09/21/2000) 

Wakefield Glen, LLC - Order Granting Certificate of Authority kid App;oval of Rates 
WR-83, SUB 0 (12106/2000) Errata Order (12111/2000) 

WILLOW RIDGE AP AR1MENTS L.L.C. - Order Granting Certificate of Authority And Approval 
ofRates 
WR-81, SUB 0 (12106/2000) 

RESALE OF WATER/SEWER - Sale/Transfer 

100 Spring Meadow Drive Apartments Investors LLC - Order Granting Transfer of Certificate of 
Authority And Approval of Rates · 
WR-47, SUB 0 (01/05/2000) 

AILIANCE MD PORTFOLIO II, L.L.C. - Order Granting Transfer of Certificate of Authority And 
Approval ofRates 
WR-70, SUB 0 (08/09/2000) 

ALLIANCE MD PORTFOLIO II, L.L.C. - Order Granting Transfer of Certificate of Authority And 
Approval nfRates 
WR-70, SUB 1 (08/09/2000) 

AILIANCE MD PORTFOLIO II, L.L.C. - Order Granting Transfer of Certificate of Authority And 
Approval ofRates · · 
WR-70, SUB 2 (08/09/2000) 

AILIANCE MD PORTFOLIO II, L.L.C. - Order Granting Transfer of Certificate of Authority And 
Approval ofRates 
WR-70, SUB 3 (08/09/2000) 

BRNA, L.L.C. - Order Granting Transfer of Certificate of Authority And Approval of Rates 
WR-75, SUB 0 (09/21/2000) 
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ORDERS AND DECISIONS LISTED 

MALLARD CREEK APT. PROPERTIES, LLC • Order Granting Transfer of Certificate of 
Authority And Approval of Rates 
WR-58, SUB 0(04125/2000) Errata Qrder(0?/13/2000) 

RESALE OF WATER/SEWER -Tariff Revision far Pass-Through 

Atlantic Multifamily Limited Partnership I - Order Approving Tariff Revision 
WR-15, SUB 8 (09/2112000) 

CRIT-NC, LLC - Order Approving Tariff Revision 
WR-39, SUB 17 (11102/2000) 

G&I II University LLC - Order Approving Tariff Revision 
WR-57, ·sUB I (08/2312000) 

Jefferson Creekside, L.P. - Order Approving TariffRevision 
WR-63, SUB I (11102/2000) 

SCA-NORTH CAROLINA LIMITED PARTNERSHIP -Order Approving TariffRevision 
WR-35, SUB 15 (09121/2000) • 

UDRT ofNorth Carolina, L.L.C. - Order Approving Tariff Revision 
WR:3, SUB 39 (12/22/2000) 

Whit&Crosland Associates, LLC - Order Granting Rate Increase And Requiring Customer Notice · 
WR-36, SUB I (0811512000) 
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