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LETTER OF TRANSMITTAL
December 31, 2009

The Governor of North Carolina
Raleigh, North Carolina

Sir:

Pursuant to the provisions of Section 62-17(b) of the General Statutes of North Carolina,
providing for the annual publication of the final decisions of the Utilities Commission on and
after January 1, 2009, we hereby present for your consideration the report of the Commission's
significant decisions for the 12-month period beginning January 1, 2009, and ending
December 31, 2009. ’

The additional report provided under G.S. 62-17(a), comprising the statistical and
analytical report of the Commission, is printed separately from this volume and will be
transmitted immediately upon completion of printing,

Respectfully submitted,

NORTH CAROLINA UTILITIES COMMISSION
Edward 8. Finley, Jr., Chairman

Robert V. Owens, Jr., Commissioner

Lorinzo L. Joyner, Commissioner

William T. Culpepper, ITI, Commissioner

Bryan E. Beatty, Conmnissicner

Susan W. Rabon, Commissioner
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GENERAL ORDERS - FERRIES

DOCKET NO. A-100, SUB 0
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Petition of Bald Head Island Transportation, Inc., )
Davis Shore Ferry Service, LLC, Waterfront Femy ) ORDER ADOPTING
Service; Inc., and Momis Marina, Kabin Kamps & ) FINAL RULE
Ferry Service, Inc., to Establish Guidelines or Rules )
to Implement a Fuel Cost Surcharge )

BY THE COMMISSION: On August 5, 2008, Bald Head Island Transportation, Inc.
(BHIT), Island Transportation, Inc., Davis Shore Ferry Service, LLC., Waterfront Fetry Service,
Inc., and Morris Marina, Kabin Kamps & Ferry Service, Inc. (Morris Marina) (collectively
referenced to as the “Petitioners™ filed a petition pursuant to G.S. 62-31, G.S. 62-32, and
Commission Rule R4-4, or, in the alternative, pursuant to G.S. 62-136, requesting the
Commission to establish a procedure to allow the Petitioners and other regulated ferry operators
to implement a temporary adjustment (o their rates.due to increased fuel costs. In support of the
request, the Petitioners stated that a significant portion of the costs of their ferry operations is the
cost of the diesel fuel required to operate their ferryboats. For example, BHIT explained that it
operates a fleet of four passenger ferryboats that make at least 17 round trips per day from Indigo
Landing in Southport to Bald Head Island, and at least seven round trips per day from Deep
Point in Brunswick County to Bald Head Island. On average, each BHIT ferry bums
approximately 24 gallons of diesel fuel per hour of twin-engine operation. The Petitioners
further noted that the cost of diesel fuel has tripled in the past five years, doubled in the past
three years, and risen by more than 50% in the eight months preceding their August 2, 2008
filing. The Petitioners asserted that the unprecedented increase in diesel fuel costs direetly and
substantially impacts the cost of ferry operations and warrants the adoption of a procedure for
temporary adjustments to relieve the resulting financial pressure and to allow fetry operators to
continue to recover their costs of providing service.

The Petitioners maintained that requiring ferryboat entities to institute new general rate
case proceedings in order to catch up with rapidly fluctuating fuel costs, would impose an
unreasonable burden on the financial and managerial resources of the ferryboat entities and an
administrative burden on the Commission and the Public Staff. Instead, the Petitioners proposed
that the Commission should provide needed relief to ferry eperators by extending to them the
procedures available under the guidelines adopted in the Commission’s Order dated
January 18, 1991, in Docket No. M-100, Sub 121, for motor carriers. According to the petition,
a temporary surcharge could involve the following variables and calculations:

Index Price per Galton When Current Rates Were Established

Most Recent Diesel Price per Gallon

Price Per Gallon Increase from A to B (B minus A)

Gallons Purchased during last Fiscal Year

Annual Cost Increase of Gallons Purchased (C multiplied by D)

Total Tickets Used by Paying Passengers by Ferry during last Fiscal Year
Per Passenger Share of Cost Increase (E divided by F)

QEEHOOw»
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A procedure for implementing a temporary surcharge. procedure was set forth in
Appendix A attached to the petition. The Petitioners submitted that such a surcharge would be
the maximum amount a ferry could charge, but would not be a mandatory amount. Upon
approval by the Commission, a ferry operator implementing such a surcharge would file revised
tariff schedules indicating the amount of the surcharge.

On November 7, 2008, the Commission issued an Order Establishing Procedures for
Implementing and Modifying Fuel Charges in this docket. In that Order, the Commission
concluded that the procedures and modifications recommended by the Public Staff should be
incorporated into a provisional rule effective immediately upon issuance of the Order., The
Order also outlined the accounting responsibilities and reporting obligations of a ferry operator
seeking a change in its fuel surcharge. To ensure that all parties had a reasonable opportunity to
be heard, the Commission provided all interested parties an opportunity to comment on the
provisional rule adopted therein within 21 days after issuance of that Order.

On December 1, 2008, the Petitioners made a filing with the Commission in support of
having the provisional rule previously adopted by the Commission adopted as a permanent rule
for establishing a fuel surcharge procedure.

Based upon the foregoing, the Commission finds'and concludes that good cause exists to
adopt the Commission’s provisional rule as a permanent rule for establishing a fiel surcharge
procedure for ferry operators, with minor modification, such that the references to Exhibit A in
Paragraph 3 and Exhibit B in Paragraph 6 of the provisional Rule R4-13 should be modified to
include some additional clarifying language. Specifically, the Commission concludes that in
both Paragraphs 3 and 6 at the end of the sentences ending with “Exhibit A” and “Exhibit B”,
respectively, the following language .should be added: “of the Commission Order issued
January 28, 2009, in Docket No. A-100, Sub 0, unless otherwise ordered by the Commission.”

IT IS, THEREFORE, ORDERED as follows:
!

1. That the provisional Rule R4-13 for establishing a fuel surcharge procedure for
ferry operators with minor modification, as set forth in Appendix A, attached hereto, be, and the
same is hereby, adopted as a permanent Commission rule effective as of the date of this Order,

2 That the fuel surcharge and the firel component of rates shall be computed using
the formula set forth in Exhibit A.

3. That any ferry operator implementing a surcharge pursuant to Commission
Rule R4-13 shall establish a fuel tracker account and shall file a quarterly fuel surcharge tracking
report in the format set forth in Exhibit B within 45 days after the end of each calendar quarter.

ISSUED BY ORDER OF THE COMMISSION,
This the 29 day of January, 2009.

NORTH CAROLINA UTILITIES COMMISSION

Gail L. Mount, Deputy Clerk
Kc012809.01
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*Chairman Edward 3. Finley, Jr., Commissioner Lorinzo L, Joyner, and Commissioner Susan
Rabon did not participate in this Order.

APPENDIX A
Page 1 of 2

Rule R4-13  PROCEDURE FOR DETERMINING FUEL SURCHARGES
BY FERRY OPERATORS

1. Any passenger ferry operating as a common carrier as defined by G.S. 62-3(6) may apply
pursuant to NCUC Rule 4-4 for approval of a fuel surcharge.

2. The application shall specify the fuel cost per gallon expressed to three decimal places
that is proposed to be used as the basis of determining the fuel surcharge. In addition,
although no single data point or price index will be-mandated by this procedure, the
application shall include documentation of its fuel prices during, at least, the previous six
months and/or govemmment or industry fuel cost forecasts in support of the fuel cost per
gallon proposed by the applicant.

3. The surcharge shall be computed in the manner set forth in Exhibit A of the
Commission’s Order issued January 28, 2009 in Docket No. A-100, Sub 0, unless
otherwise ordered by the Commission. The base period used for computing the surcharge
shall be the calendar year 2004 or the test year from the ferry operator’s most recent rate
case, whichever Is later. If calendar year 2004 is used, the base petiod cost shall be
calculated by dividing the total annual expense for the purchase of fuel in calendar year
2004 to operate the ferries by the number of gallons purchased during that period.

4, Applications for a fuel surcharge increase may be filed no more frequently than every
three months. Applications for a fuel surcharge shall be considered at the Commission’s
Staff Conference within two weeks of the date of filing. Upon approval of the surcharge,
the ferry operator may implement the surcharge, effective the first day of the month
following the ferry operator’s filing the revised tariff rate schedules reflecting the
surcharge with the Chief Clerk of the Commission.

5. If the ferry sells an annual pass or other approved means of paying for transportation that
are not individual single- or round-trip tickets, the surcharge shall apply only to the price
of such passes sold following the approval of any surcharge-and shall be equivalent to the
approved surcharge at the time of sale multiplied by the projected average number of
trips per passholder in the class of such passholders during the valid period of the pass.
For purposes of calculating the number of cusiomers, it will be assumed that each
passholder travels the average number of trips (to be reflected in the number of
customers) by all passholders in the class of such passholders during the valid period of
the pass, calculated using historic ridership data.
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APPENDIX A
Page 2 of 2

6. Any ferry operator implementing a fuel surcharge shall establish a fuel tracking account
to account for the difference between the amount of fuel costs collected from customers
as compared to the amount of fuel costs incurred by the carrier. A quarterly report on the
activity recorded in a fuel tracking account shall be filed with the Commission within
45 days after the end of each calendar quarter in the manner set forth in Exhibit B of the
Commission’s Order issued January 28, 2009, in Docket No. A-160, Sub 0, unless
otherwise ordered by the Commission. The balance of the fuel tracking account shall be
considered in determining the amount of the fuel surcharge after the initially approved
fuel surcharge. '

7. Applications or petitions for changes in the fiel surcharge may be filed by the ferry
operater, the Public Staff, the Attomey General, or other interested parties.

8. Copies of any application for a surcharge and for change in the surcharge shall be served
upon the Public Staff, the Attorney General, and other party requesting a copy. Persons
desiring a copy who notify the Chief Clerk of the Commission in writing shall be placed
on a service list,

EXHIBIT A
FORMULA TO DETERMINE FUEL SUCHARGE
AND FUEL COMPONENT OF RATES
FOR FERRY OPERATORS
FUEL SURCHARGE:
A. Proposed Fuel Cost per Gallon for Surcharge 3
B. Base Period Cost per Gallon 3

. Increase in Fuel Cost per Gallon (A -B) b

C
D. Gallons Purchased in Base Period
E

. Annualized Increase in Cost of Gallons Purchased (C x D) 3
F. Balance in Fuel Tracking Account $
G. Amount Used for Computing Surcharge (E +F) $

H. Number of Customers in Base Period
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. Computed Surcharge per Customer (G/H) )

FUEL COMPONENT OF RATES:
A. Proposed Fuel Cost per Galton for Surcharge $

B. Gallons Purchased in Base Period

C. Annualized Fuel Costs (A x B) $
D. Balance in Fuel Tracking Account ¥
E. Tracked Fuel Costs (C + D) $

F. Number of Customers in Base.Period

G. Fuel Cost Component of Rates (E/F) $
EXHIBIT B

[Name of Ferry Qperator]
Quarterly Fuel Surcharge Tracking Report

For the Reporting Quarter Ended

. Balance at the beginning of the quarter — Under (0ver) Collection 3
. Fuel costs paid to vendors:

1. Gallons purchased

2. Actual fuel costs paid . $
. Fuel costs collested from customers:

L. I;Iumber of customers

2. Fuel cost component of rates X $

3, Fuel costs collected $
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D. Under (Over) Collection of fuel costs for the quarter [B-C] ' )

E. Balance at the end of the quarter — Under (Over) Collection [A+D] $

CERTIFICATION

Ihereby certify that the information contained in this report is true to the best of my
knowledge and belief.

Authorized Signature and Title Date
Contact Person (Print Clearly) Telephone Number
NOTE;: Providing false information to the Commission is punishable by fine and/or

imprisonment pursuant to G.S. 62-310 and 62-326.
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DOCKET NO. E-100, SUBS 23 and 23A
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of )
Safety of Certain Dams Owned in ) ORDER REGARDING THE REQUIREMENTS
North Carolina by Electric Utilities ) FOR FIVE-YEAR DAM SAFETY INSPECTION
) REPORTS AS OF JANUARY 1, 2010

BY THE COMMISSION: The Dam Safety Law (G.S. 143-215.23 et seq.) was enacted in
1967 “to provide for the certification and inspection of dams in the interest of public health,
safety, and welfare....” Certain dams were exempted from this law, including dams used “in
connection with electric generating facilities under the jurisdiction of the North Carolina Utilities
Commission....” G.S. 143-215.25A(a)(4).

On April 5, 1976, the Utilities Commission (Commission) issued its Order Requiring
Inventory and Inspection in Docket No. E-100, Sub 23. On October 11, 1576, the Commission
issued an Order of Clarification as to the Order Requiring Inventory and Inspection, and on
Qctober 22, 1976, the Commission issned an Qrder Correcting Clerical Error. These 1976 Orders
required each electric utility to file an inventory of all dams within North Carolina that are not
covered by the Dam Safety Law of 1967, or by Federal Power Commission (now Federal Energy
Regulatory Commission) license, or by previous Commission order regarding dam safety
inspections. They also required that each electric utility file a schedule for periodic safety
. inspections to be done by an independent consultant at least once every five years for all utility-
owned dams except dams subject to Federal Power Commission (now Federal Energy
Regulatory Commission) jurisdiction and dams that are part of retired facilities and come within
Environmental Management Commission jurisdiction.

The requirements of these 1976 Orders are still in effect, and both Duke Energy
Carolinas, LLC (Duke) and Carolina Power & Light Company, dba Progress Energy Carolinas,
Inc. (Progress), submit on-going Five-Year Dam Safety Inspection Reports to the Commission.

The General Assembly recently enacted and, on July 31, 2009, the Govemnor signed into
law Session Law 2009-390. This legislation rewrites G.S. 143-215.25A(a)(4) and significantly
impacts the Commission’s responsibility as to the safety of dams used in connection with electric
gemerating “facilities under the jursdiction of the Commission.  As rewritten,
G.S. 143-215.25A(a){4) provides that those dams used “in connection with electric generating
facilities regulated by the Nuclear Regulatory Commission” will be exempt from the Dam Safety
Law as of January 1, 2010. .

Of the dams currently subject to the inspection and reporting requirements of the
1976 Orders, only those dams used in connection with Duke’s McGuire nuclear facilities and
Progress’s Harris nuclear facilities will be exempt from the Dam Safety Law and will still be
subject to the inspection and reporting requirements of the 1976 Orders as of January 1, 2010,
Effective January 1, 2010, all other dams for which Duke and Progress have been providing dam
safety inspection reports to the Commission will be exempt from the requirements of the
1976 Orders.
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IT IS, THEREFORE, SO ORDERED.

ISSUED BY ORDER OF THE COMMISSION.
Thisthe 29" day of September, 2009.

NORTH CAROLINA UTILITIES COMMISSION

Gail L. Mount, Deputy Clerk
kh(92909.01

DOCKET NO. E-100, SUB 126
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of )} ORDER ALLOWING COMMENTS ON
Investigation of Integrated Resqurce )  PROPOSED AMENDMENT TO COMMISSION
Planning in North Carolina ) RULE R8-60 AND SCHEDULING

}  PRESENTATIONS REGARDING SMART GRID
) TECHNOLOGY PLANS

BY THE COMMISSION: On December 18, 2009, the Commission issued an Order in
Docket No. E-100, Sub 123, in which it declined to adopt four federal standards, one of which
involved electric utility investments in smart grid technologies. In that Order the Commission
found and concluded that it would be appropriate to require investor-owned electric utilities to
includé a description of their smart g11d technology plans as part of their biennial Integrated
Resource Plan (IRP) filings. Therefore, the Commission finds good cause 1o open a new docket
to consider amending Commission Rule R8-60 Integrated Resource Planning and Fllmgs to
include such a requirement. (The Commission’s proposed amendment to its IRP rules is attached
as Appendix A,) The Commission further concluded that the State’s investor-owned electrc
utilities should appear before the Commission and make presentations regarding their smart grid
technology plans,

IT IS, THEREFORE, ORDERED as follows:

1. That parties to Docket No. E-100, Sub 124 shafl be made parties to this new
docket without nieed to petition for intervention;

2, That interested persons may petition to intervene in this docket on or before
February 12, 2010;

3. That parties may file comments regarding the proposed IRP smart gnd provisions
attached as-Appendix A on or before February 12, 2010; and

4, Investor-owned electric utilities shall appear before the Commission at 9:30 AM
on January 26, 2010, in Commission Hearing Room 2115, Dobbs Building, 430 North Salisbury
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Street, Raleigh, North Carolina, and present information regarding their smart grid technology

plans.

ISSUED BY ORDER OF THE COMMISSION.
This the 28" day of December, 2009.

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

Commissioners Robert V.-Owens, Jr. and Susan Warreri Rabon did not participate in this. -
decision.

kh122809.03

APPENDIXA

Proposed Addition to Rule R8-60 Integrated Resource Planning and Filings

)

Contents of Reports. Each utility shall include in each biennial report, revised as
applicable in each annual report, the following:

(10) Smart Grid Technology Plan. - Each investor-owned electric utility
shall provide its smart grid technology plan.

Smart grid technologies shall include those that (1) use digital information
and controls technology to improve reliability, security and efficiency of the
glectric _distribution _or transmission system;. {2) optimize grid operations
dynamically: (3) improve the integration of: distributed andfor intermittent
generation sources, energy stotage. demand response, demand-side resources and ,
energy efficiency; (4) provide real-time, automated, interactive technologies that
optimize operation of consumer devices and appliances, including meteting of

customer usage; (3) provide utility operators with data concerning the operations

. and status of the distribution andfor transmission system, as well as automating

some operations; and/or (6) provide customers with usage information and control

options.
The plan shall include:
{A) _ Technology to be installed.

(B)__ Description of customer ‘impacts by class, including
functions/services to be provided, cost recovery plans, and anticipated
tariff changes.

(C) __ Approximate timing and size of capital expenditures.

(D) Cost-benefit analyses for installations that are planned to_begin
withinithe next year.

(B)  Description of existing equipment, if any, to be rendered obsolete
by the néw technology, and its anticipated book_value at time of
retirement.
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(G)  Status of pilot.projects and projects to be funded at least partially

with government grants.
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DOCKET NO. G-100, SUB 87

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Rulemaking Proceeding to Revise Commission )
Rule R1-17(k)(4)(c), Company Use and Lost and ) ORDER REVISING
Unaccounted For }  COMMISSION RULE R1-1%(k)

BY THE COMMISSION: On May 12, 2009, the Commission issued an Order Instituting
Rulemaking Proceeding to receive comments and to consider modifications to Commission
Rule R1-17(k)(4)(c). That order came about as a result of testimony received in Docket Nos.
G-5, Sub 497, and G-9, Sub 554. In‘those dockets, witnesses for Public Service Company of
North Carolina, Inc. (PSNC) and Piedmont Natural Gas, Inc. (Piedmont), respectively, and the
Public Staff testificd to a problem in the manner of calculating the annual true-up of Company
Use and Unaccounted For gas -- which is also commonly referred to-as “Company Use and Lost
and Unaccounted For” (CU&LUAFT) gas -- pursuant to the existing Rule. The Commission’s
May 12, 2009 Order made PSNC and Piedmont parties to this docket. Other persons wishing to
participate were invited to file petitions to intervene on or before June 12, 2009. Parties were
invited to file comments on or before June 12, 2009, addressing whether the Commission should
modify Commission Rule R1-17(k}{(4)(c) and, if so, what such a modified rule should be. Reply
comments were due on or before June 26, 2009.

On May 22, 2009, the Carolina Utility Customers Association, Inc, (CUCA), filed a
petition to intervene. On June 6, 2009, the Commission issued an order allowing the intervention
by CUCA.

On June 12, 2009, PSNC, Piedmont, and the Public Staff (the Parties) filed Joint
Comments. The Parties stated that in Docket No. G-5, Sub 497, PSNC witness Paton testified
that the-existing true-up process did not result in the recovery of the actual gas costs incurred as
provided in G.S. 62-133.4. That statute requires in part that "[tJhe Commission. . .shall compare
the utility's prudently incurred costs with costs recovered from all the utility's customers, , .and
shall permit the utility to recover any deficiency through an increment in its rates," The Parties
stated that witness Candace Paton testified that Rule R1-17(k)(4)(c) as written does not allow
PSNC to recover 100% of its CU&LUAF gas costs because the true-up is based on the presumed
level of cost recovery and not on the actual level of cost PSNC recovers from its customers.

The Parties further commented that in Docket No, G-5, Sub 497, Public Staff witness
James Hoard agreed, stating that the Rule is inaccurate and that the Rule as written does not
allow PSNC to recover 100% of its prudently incurred costs as intended by Rule R1-17(k).
Witness Hoard recommended that, subsequent to the review period at issue in that case, the
commodity true-up be modified in such a manner that the annual CU&LUAF true-up would be
eliminated because the CURLUAF trie-up would be incorporated info the monthly commodity
true-up, He further suggested that the monthly commodity true-up entry to the deferred accounts
be modified such that the amount actually collected for gas supply costs from customers ~- based
on the volumes delivered to customers - is'compared to the actual amount of incurred gas supply

1
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costs. The Parties stated that witness Hoard recommended that -- consistent with Commission
rulings that all customers, including transportation customers, should bear the cost responsibility
for CU&LUAT gas costs -- the entry should be apportioned between the Sales Customers Only
and the All Customers Deferred Accounts based on the relationship of sales to purchased
dekatherms. He also recommended that the Sales Customers Only Deferred Account should be
apportioned a share of the commodity true-up based upon the ratio of sales to purchased
dekatherms and that the All Customers Deferred Account should be apportioned the residual
portion of the entry, which will represent the CU&LUAF portion of the commodity true-up
entry. The Parties commented that witness Hoard suggested that the Commission undertake this
Rulemaking proceeding to modify Rule R1-17(k) and the gas cost adjustment procedures
consistent with the practice described above and that the Commission agreed with the Public
Staff’s recommendations in that docket.

The Parties commented that in the 2008 annual review of Piedmont's gas costs in Docket
No. G-9, Sub 554, Public Staff witness Hoard recommended that the Commission follow the
same approach as in Docket No. G-5, Sub 497. Piedmont witness David R. Carpenter agreed,
and the Commission again accepted the Public Staff’s recommendations.

The Parties commented that because the commodity true-up was modified in such a
manner that the annual CU&LUAF true-up was eliminated in Docket Nos. G-5, Sub 497, and
G-9, Sub 554, it is appropriate to eliminate in its entirety paragraph (4)(c) of Rule R1-17(k).
Paragraphs (2)(g), (4)(a), and (4)(b) of Rule R1-17(k) should be modified to reflect the change in
the commodity true-up approved in those proceedings. The Parties recommended modifications
as shown in Appendix A of this Order, Appendix B is a revised version of paragraphs (2)(g),
(4)(@), and (4)(b) of Rule R1-17(k) of the Commission’s Rules and Regulations, after these
modifications have been made.

No other comments were filed. No reply comments were filed.

The comments received by the Commission in this docket stated that Rule R1-17(k)(4)(c)
as written does not allow an LDC to recover 100% of its CURLUAF gas costs as provided
G.S. 62-133.4 because the true-up is based on the presumed level of cost recovery and not on the
actual level of cost recovered from the customers. The Parties recommended that the
Commission medify its rules as shown in Appendix A. The Commission agrees and therefore
concludes that its Rules should be changed as recommended by the Parties in Appendix A and
that the effective date for the revisions should be the date of this Order.

IT IS, THEREFQRE, ORDERED as follows:

1. That Rule R1-17(k)(4)(c) is rescinded;

2, That paragraphs (2)(g), (4)(a), and (4)(b) of Rule R1-17(k) of the Commission’s
Rules and Regulations are hereby revised as set forth in Appendix A attached hereto and are

hereby, as revised in Appendix B, incorporated into said Rules and Regulations effective as of
the date of this Order; and

12
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That the Chief Clerk shall mail a copy of the Order to all the natural gas

companigs operating in North Carolina.

ISSUED BY ORDER OF THE COMMISSION.
This the _8th _day of July, 2009.

NORTH CARQLINA UTILITIES COMMISSION
Patricia Swenson, Deputy Clerk

Commissioners Susan Rabon and ToNola Brown-Bland did not participate.

mb0T0709.01

APPENDIX A
PAGE10F2

Rule R1-17 FILING OF INCREASED RATES; APPLICATION FOR AUTHORITY TO
ADJUST RATES

(k) Procedure for Rate Adjustments Under G.S. 62-133.4.
(2) Definitions. As used in this Section (k) of Rule R1-17, the following
definitions shall apply:

(g) "Demand Charges and Storage Charges" shall mean all Gas Costs which are
not based on the volume of gas aciually purchased or transported by an LDC and
any other gas costs determmed by the Commlssmn to be propérly recoverable
fromcustomers pelid aecounted-fo

(4) True-up of Gas Costs.

(a) Demand Charges and Storage Charges. On-a monthly basis, each LDC shall
determine the difference between (a) Demand Charges and Storage Charges billed
‘to its customers in accordance with the Commission-approved allocation of such
costs to the LDC's various rate schedules and (b) the LDC' actual Demand
Charges and Storage Charges. This difference shall be recorded in the LDC's
deferred account for demand and storage charges. Increments and decrements for

Demand-Charges-and-Stornge-charges this deferred account, including the portion
of the Commodity and Other Charges rue-up calculated under Section {4)(b) and

apportioned to this deferred account, flow to all sales and transportation rate
schedules. Where apphcable the percentage allocation to North Carolina shall be

the percentage estabhshed in the last general tate case Fer—purpeses—e%ﬂﬁs—kue

(b) Commodity and Other Charges. On a monthly basis, each LDC shall
determine with respect to gas sold {including company use and unaccounted for)

13
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during the month the per-unit difference between (a) theBenehmark-Commedity
the actual Commodity and Other

Charges incurred and (b) the actual Commodltv and Other Qh;a;ges bxlled to
customers. The-pro es-altip he-perunit This
difference shall be a gportloned each mom‘h fo feeefded-m the LDC's deferred
account for commodity-and other charges based on the ratio of volumes sold to
the volumes purchased for that month. The residual portion of the difference

APPENDIX A
PAGE 2 OF 2

not apportioned to the LDC's deferred account for commodity and other charges
shall be apportioned each month to the LDC's deferred account for Demand
Charges and Storage Charges. Increments and dectements for Cormmodity and
Other Charges flow to all sales rate schedules.

(C)R_em Hpan

APPENDIX B
Page1of

Rule R1-17 FILING OF INCREASED RATES; APPLICATION FOR AUTHORITY TO
ADJUST RATES

(k) Procedure for Rate Adjustments Under G.S. 62-133.4.

{2) Definitions. As used in this Section (k) of Rule R1-17, the following definitions shall
apply:

(g) "Demand Charges and Stbr'age Charges" shall mean al] Gas Costs which are
not based on the volume of gas actually purchased or transported by an LDC and
any other gas costs determined by the Commission to be properly recoverable
from customers,

14
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(4) True-up of Gas Coss.

(a) Demand Charges and Storage Charges. On a monthly basis, each LDC shall
determine the difference between (a) Demand Charges and Storage Charges billed
to its customers in accordance with the Commission-approved allocation of such
costs to the LDC's various rate schedules and (b) the LDC's actual Demand
Charges and Storage Charges. This difference shall be recorded in the LDC's
deferred account for demand and storage charges, Increments and decrements for
this deferred account, including the portion of the Commedity and Other Charges

! true-up calcnlated under Section (4)(b) and apportioned to this deferred account,
flow to all sales and transportation rate schedules. Where applicable, the
percentage allocation to North Carolina shall be the percentage established in the
last general rate case.

(b) Commodity and Other Charges: On a monthly basis, each LDC shall
determine with respect to gas sold (including company use and unaccounted for)
during the month the difference between (a) the actual Commodity and Other
Charges incurred and (b) the actual Commodity and Other Charges billed to
customers. This difference shall be apportioned each month to the LDC's deferred
account for commodity and other charges based on the ratio of volumes sold to
the volumes purchased for that month. The residual portion of the difference not
apportioned to the LDC's deferred account for commedity and other charges shall
be apportioned each month to the LDC's deferred account for Demand Charges
and Storage Charges. Increments and decrements for Commodity and Other
Charges flow to all sales rate schedules.

{c) Repealed,

DOCKET NO. G-100, SUB 87

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Rulemaking Proceeding to Revise - y o
Commission Rule R1-17(k)(4)(c), } ERRATA ORDER
Company Use and Lost and Unaccounted )
For )

BY THE CHAIRMAN: On July 8, 2009, the Commission entered an Order Revising
Commission Rule R1-17(k) in this docket. The Commission discovered the existence of twa
errors affecting sections (2)(g) and (4)(b) of Rule R1-17(k) as set forth in the Appendices to that
Order. For that reason, the Chairman finds good cause to issue this Erata Order to correct those
errors. Revised Appendices A and B are attached hereto,
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IT IS, THEREFORE, ORDERED as follows:

L. That paragraphs (2)(g), (4)(2), and (4)(b) of Rule R1-17(k) of the Commission’s
Rules and Regulations are hereby revised as set forth in Appendix A attached hereto and are
hereby, as revised in Appendix B, incorporated into said Rules and Regulations effective as of
the date of this Order.

2. That the Chief Clerk shall mail a copy of 'the Order to all the natural gas
companies operating in North Carolina.

3. That the natural gas companies. operating in North Carolina shall file tariffs and
Rules and Regulations to comply with this Order within ten days from the date of this Order.

. ISSUED BY ORDER OF THE COMMISSION.
This the _17th _day of July, 2009,

NORTH CARQLINA UTILITIES COMMISSION
Patricia Swenson, Deputy Clerk

w071709.01

APPENDIX A

Rule R1-17 FILING OF INCREASED RATES; APPLICATION FOR AUTHORITY TO
ADJUST RATES

'(k) Procedure for Rate Adjustments Under G.S. 62-133.4.
{2) Definitions. As used in this Section (k) of Rule R1-17, the following
definitions shall apply:

(2)"Demand Charges and Storage Charges” shall mean all Gas Costs which are
not based on the volume of gas actually purchased or transporied by an LDC and
any other gas costs delermmed by the Comm1sswn to be properly recoverable
from customers-insluding company-use-and unacsctnted-for-costs.

(4) True-up of Gas Costs,

() Demand Charges and Storage Charges. On a monthly basis, each LDC shall
determine the difference between (a) Demand Charges and Storage Charges billed
to its customers in accordance with the Commission-approved allocation of such
costs to the LDC's various rate schedules and (b) the LDC’s actnal Demand
Charges and Storage Charges. This difference shall be recorded in the LDC's
deferred account for demand and storage charges, Increments and decrements for

Demand-Chargos-and-Storage-charges this deferred account, including the portion
of the Commodity and Other Charges true-up calculated under Section (4)(b) and
apportioned to this deferred account, flow to all sales and transportation rate

16



PR I A
o .

GENERAL ORDERS ~ NATURAL GAS

schedules.. Where applicable, the percentage allocation to North Carolina shall be
the percentage estabhshed in the last general rate. case. Fer—pm?eses-ef-%his-me

(b) Commodity and Other Charges. On a monthly basis, each LDC shall
determine with respect to gas sold (including company use and unaccounted for)
during the month the per-unit difference between (a) the-Benchmark-Commodity
the actual Commodity and Other

Charges jncurred and (b) the actual Commodlty and Other Charges billed to
customers. The-pro : i B perunit  This
difference shall be g ppomoned each month to reeeﬁ!ed—m the LDCs deferred

- account for commodity and other charges based on the ratio of volumes sold to
the volumes purchased for that month, The residual portion of the difference not
apportioned to the LDC's deferred account for commodity and other charges shall
be apportioned each month to the LDC's deferred account for Demand Charges
and Storage Charges. Increments and decrements for Comrnodlty and Other
Charges flow to all sales rate schedules,

(c) Repealed. Go

APPENDIX B

Rule- R1-17 FILING OF INCREASED RATES; APPLICATION FOR AUTHORITY TO
ADJUST RATES-

\

(k) Procedure for Rafe Adjustments Under G.S. 62-133.4.

(2) Definitions. As used in this Section (k) of Rule R1-17, the following definitions shall
apply:

(g) "Demand Charges and Storage Charges" shall mean all Gas Costs which are
not based on the volume of gas actually purchased or transported by an LDC and
any other gas costs determined by the Commission to be properly recoverable
from customers,
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(4) True-up of Gas Costs.

(a) Demand Charges and Storage Charges. On a monthly basis, each LDC shall
determine the difference between () Demand Charges and Storage Charges billed
o its customers in accordance with the Commission-approved allocation of such
costs to the LDC's various rate schedules and (b) the LDC's actual Demand
Charges and Storage Charges. This difference shall be recorded in the LDC's
deferred account for demand and storage charges. Increments and decrements for
this deferred account, including the portion of the Commodity and Other Charges
true-up calculated under Section (4)(b) and apportioned to this deferred account,
flow to all sales and transportation rate schedules. Where applicable, the
percentage allocation to North Carolina shall be the percentage established in the
last general rate case.

(b) Commodity and Other Charges. On a monthly basis, each LDC shall
determine with respect to gas sold (including company use and unaccounted for)
during the month the difference between (a) the actual Commedity and Other
Charges incurred and (b) the actual Commodity and Other Charges billed to
customers. This difference shall be apportioned each month to the LDC's deferred
account for commodity and other charges based on the ratio of volumes sold to
the volumes purchased for that month, The residual portion of the difference not
apportioned to the LDC's deferred account for commodity and other charges shall
be apportioned each month to the LDC's deferred account for Demand Charges
and Storage Charges. Increments and decrements for Commodity and Other
Charges flow to all sales rate schedules.

{c) Repealed.

DOCKET NO. G-100, SUB 88

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of

Consideration of Certain Standards for

Natural Gas

Utilities Regarding  Energy CRDER ON ENERGY

Efficiency Planning and Rate Design INDEPENDENCE AND
Modifications to Promote Energy Efficiency SECURITY ACT OF 2007

Pursuant 1o the  Energy STANDARDS

Independence and Security Act of 2007

HEARD IN: Commission Hearing Room 2115, Dobbs Building, 430 North Salisbury Street,

Raleigh, North Carolina, on Tuesday, July 28, 2009, at 9:30 am.
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BEFORE:  Commissioner William T. Culpepper, II, Presiding; Chairman Edward S. Finley,
Ir.; Commissioner Robert V., Owens, Jr; Commissioner Bryan E. Beatty;
Commissioner Susan Warren Rabon; and Commissioner ToNola D. Brown-Biand

APPEARANCES:
For Public Service Company of North Carolina, Inc.:

Mary Lynne Grigg, McGuire Woods, LLP, 2600 Two Hannover Square,
Raleigh, North Carolina 27601

For Piedmont Natural Gas Company, Inc.:

James H. Jeffries IV, Moore & Van Allen PLLC, Bank of America Corporate
Center, 100 N. Tryon Street, Suite 4700, Charlotte, North Carolina 28202-4003

For the Using and Consuming Public:

Gina C. Holt, Staff Attorney, Public Staff — North Carolina Utilities Commission,
4326 Mail Service Center, Raleigh, North Caroling 276994326

Margaret A. Force, Assistant Attomey General, North Carolina Department of
Justice, Post Office Box 629, Raleigh, North Caralina 27602

BY THE COMMISSION: On December 19, 2007, the President of the United States
signed into law the Energy Independence and Security Act of 2007 (EISA), Section 532 of which
amends the Public Utility Regulatory Policies Act of 1978 (PURPA) by adding two new
standards for natural gas utilities relative to Energy Efficiency and Rate Design Modifications to
Promote Energy Efficiency Investments. EISA requires each state regulatory authority, with
respect to each gas utility for which it has ratemaking jurisdiction, to conduct a hearing regarding
these two new standards for the purpose of determining whether or not it is appropriate to adopt
and implement such standards pursuant to its authority under applicable state law.

On April 14, 2009, the Commission issued its Order Scheduling Hearing and Requiring
Public Notice. This Order established a hearing date of Tuesday, July 28, 2009, and set dates for
the filing of prefiled testimony. This Order also made Piedmont Natural Gas Company, Inc.
(Piedmont); Public Service Company of North Carolina, Inc. (PSNC); Frontier Natural Gas
Company, LLC (Frontier); and Toccoa Natural Gas (Toccoa) parties of record, and required each
company to give notice to its customers of the hearing.

On June 10, 2009, Frontier and Toccoa filed their affidavits of publication. On

June 23, 2009, Piedmont filed its affidavit of publication. On June 29, 2009, PSNC filed its
affidavit of publication.
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On June 24, 2009, Piedmont filed a Motion for Extension of Time to Prefile Testimony
and Exhibits. On June 26, 2009, the Commission issued its Order Granting Extension of Time
extending the deadline for parties to prefile testimony and exhibits.

On June 24, 2009, the Attorney General filed his notice of intervention.

On July 2, 2009, Piedmont filed the direct testimony of Pia K. Powers, Manager of
Regulatory Affairs; PSNC filed the direct testimony of Julius A. Wright, President, J.A. Wright
& Associates, Inc.; and the Public Staff filed the joint testimony and exhibits of Jeffrey L. Davis,
Director, Natural Gas Division, and James G. Hoard, Assistant Director, Accounting Division.

On July 21, 2009, PSNC filed, on behalf of PSNC, Piedment, Toccoa, Frontier, and the
Public Staff, a Joint Motion to Limit Hearing to Public Witness Testimony. On July 23, 2009,
the Commission issued its Order Excusing Expert Witnesses, waiving the cross examination by
all parties and excusing all witnesses who prefiled testimony from appearing at the scheduled
hearing, leaving the hearing for receipt of non-expert public witness testimony only,

On July 28, 2009, the matter came on for hearing as scheduled and all prefiled testimony
and exhibits were admitted into evidence, No public witnesses appeared to testify at the hearing.

Based on the festimony and exhibits received inte evidence and the Commission’s
records as a whole, the Commission makes the following:

FINDINGS OF FACT

1. PSNC, Piedmont, Frontier, and Toccoa are “public utilities” within the meaning
of GS. § 62-3(23) and “gas utilities” within the meaning of 15 U.S.C. § 3202(2), and
collectively they constitute all of the gas utilities operating within the state of North Carolina
over which the Commission has ratemaking authority.

2. The processes and procedures established and conducted in this docket satisfy the
procedural notice and hearing requirements of EISA.

3. Section 303(b)(5) of PURPA, as amended by EISA, requires the Commission to
consider adoption of the following energy efficiency standards for natural gas utilities subject to
its ratemaking authority:

ENERGY EFFICIENCY - Each natural gas utility shall -

(A) integrate energy efficiency resources into the plans and planning processes
of the natural gas utility; and

(B) adopt policies that establish energy efficiency as a priority resource in the
plans and planning processes of the natural gas utility.

4, The Commission has authority under existing law to consider and implement, as it
deems appropriate, the energy efficiency standards set forth in Section 303(b)(5) of PURPA.
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5. It is not appropriate to adopt in this proceeding the federal energy efficiency
standards set forth in Section 303(b)(5) of PURPA with respect to the natural gas utilities subject
to the Commission’s jurisdiction, Some of these standards have already been implemented;
others are more appropriately considéred in discrete company-specific proceedings.

6. Section 303(b){6) of PURPA, as amended by EISA, requires the Commission to
consider adoption of the following rate design standards for natural gas utilities subject to its
ratemaking authority: ,

RATE DESIGN MODIFICATIONS TO PROMOTE ENERGY EFFICIENCY
INVESTMENTS -

(A) IN GENERAL - The rates allowed to be charged by a natural gas utility
shall align utility incentives with the deployment of cost-effective energy
efficiency.

+ (B} POLICY OPTIONS - Tn complying with subparagraph (A), each state
regulatory authority and each nomregulated utility shall consider —
(i) separating fixed-cost revenue recovery from the volume of transportation
or sales service provided to the customer; (ii) providing to utilities
incentives for the successful management of energy efficiency programs,
such as allowing utilities to retain a portion of the cost-reducing benefits
accruing from the programs; (iii) promoting the impact on adoption of
energy efficiency as one of the goals of retail rate design, recognizing that
energy efficiency must be balanced with other objectives; and (iv) adopting
rate designs that encourage energy efficiency for each customer class.

1. The Commission has authority under existing law to consider and implement, as it
deems appropriate, the federal rate design standards established in Section 303(b)(6) of PURPA.

3 It is not appropriate to adopt in this proceeding the federal rate design standards
set forth in Section 303(b}(6) of PURPA with respect to the natural gas utilities subject to the
Commission’s jurisdiction. Some of the standards have already been implemented; others are
more appropriately considered in discrete company-specific proceedings.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 1

K
This finding is jurisdictional and is supported by G.S. § 62-3(23), 15 U:S.C. § 3202(2),
the Commission's records and prior findings, and certificates of public convenience and
necessity-previously issued to PSNC, Piedmont, Frontier, and Toccoa, and is uncontroverted.

EVIDENCE AND CONCLUSICNS FOR FINDING OF FACT NO. 2

Under 15 U.S.C. § 3203(a), as amended, this Commission is required, not later than
December 19, 2009, and with respect to each natural gas utility over which it has ratemaking
authority, to provide public notice and to conduct a hearing to determine whether to ddopt the
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energy efficiency and rate design standards set forth in new Sections 303(b)(5) and 303(b)(6) of
PURPA.

On April 14, 2009, the Commission issued its Order Scheduling Hearing and Requiring
Public Notice in which it initiated this proceeding; made PSNC, Piedmont, Frontier, and Toccoa
parties to this docket; required publication of notice to the public; and established a hearing for
July 28, 2000,

The record in this proceeding reflects that notice to the public was provided as directed
by the Commission and that a hearing in this matter was conducted on July 28, 2009, as
scheduled.

The Commission concludes, as a result of the foregoing and the conclusions set forth
herein, that it has complied with the requirements of EISA,

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 3 THROUGH 5

The evidence supporting these findings of fact is contained in the testimony of Public
Staff witnesses Hoard and Davis, BSNC witness Wright, and Piedmont witness Powers.

Public Staff witnesses Hoard and Davis testified that it is not appropriate for the
Commission to adopt Section 532 as a whole because “[m]any of the standards have already
been adopted by the Commission, but others have not and perhaps should not be adopted except
in the context of a proceeding in which the impact of a particular standard may be fully
evaluated.” With respect to the energy efficiency standards set forth in Section 303(b)(5), Public
Staff witnesses Hoard and Davis testified that each of the local diséribution companies subject to
the Commission’s ratemaking authority already currently integrates energy efficiency into its
respective plans and planning processes and that energy efficiency is afforded priority treatment
by these companies because it takes precedence over the acquisition of new pipeline and storage
resources. Witnesses Hoard and Davis also noted that PSNC and Piedmont have already
initiated conservation programs which promote the efficient use of gas by their customers,

PSNC witness Wright testified that, in his view, adoption of the federal energy efficiency
standards by this Commission is unnecessary because “[s]tate policies, along with the rules and
various prior orders of this Commission, have promulgated and supported activities that meet
and exceed the proposed ... standards.” With respect to the proposed energy efficiency standard,
Dr. Wright concluded that North Carolina should not bind itseif to a federal energy efficiency
standard which may not meet the needs and concems of North Carolina. Dr. Wright further
testified that the resource planning policies of North Carolina, along with the rules of the
Commission, adequately address the same resource planning policies addressed by the federal
standard, and he explained how PSNC complies with these requirements.

Piedmont witness Powers testified that while Piedmont is supportive of many of the
principles set forth in the federal standards, it does not support formal adoption of those
standards in this proceeding with respect to the federal energy efficiency standard. Ms. Powers
noted that Piedmont already takes into account the effects of energy efficiency in its plans and
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planning processes and that it is an active sponsor of several conservation programs designed to
promote energy efficiency.

No other party provided testimony on the possible adoption of the federal energy
efficiency standard set forth in Section 303(b)(5) of PURPA.

Based on the testimony of the Public Staff, PSNC, and Piedmont, and on its own
evaluation of the federal energy efficiency standard, the Commission concludes that it is neither
necessary nor appropriate to adopt the federal energy efficiency standard set forth in
Section 303(b)(5) of PURPA in this proceeding. The Commission further concludes that it has
the authority to adopt clements of that standard, as appropriate, for the natural gas utilities
subject to its jurisdiction, consistent with the best interests of the State of North Carolina and the
citizens thereof.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 6 THROUGH 8

The evidence supporting these findings of fact is contained in the testimony of Public
Staff witnesses Hoard and Davis, PSNC witness Wright, and Piedmant witness Powers,

Public Staff witnesses Hoard and Davis testified that the Commission has adopted part of
the federal rate design standard set forth in Section 303(b){6) in the form of decoupling tariffs for
PSNC and Piedmont, but that wholesale adoption of Section 303(b)(6) of PURPA is not
appropriate. Specifically, the Public Staff witnesses expressed concemns about the public interest
inherent in straight fixed-variable rates and utility incentives for successful management of
energy efficiency programs.

PSNC witness Dr. Wright testified that it is unnecessary for the Commission to adopt the
rate design standard set forth in Section 303(b)(6) because PSNC’s approved customer usage
tracker mechanism, in conjunction with PSNC sponsored conservation programs, already
achieves the goal of the proposed standard. Pr. Wright did testify that PSNC supports several of
the rate design principles included in the federal standard but does mot support formal
Commission adoption of that standard.

Piedmont witness Powers similarly testified that the Commission has already adopted the
functional equivalent of the first rate design principle included in the federal standard when it
approved margin decoupling tariff mechanisms for PSNC and Piedmont. Ms. Powers also
testified that while Piedmont is supportive of some of the other rate design principles.contained
in the federal standards — such as economic incentives for the effective implementation of utility
energy efficiency programs — it is Piedmont’s position that these principles should be examined
under state law in discrete company-specific proceedings before the Commission,

No other party presented evidence on the proposed adoption of the federal rate design
standard set forth in Section 303(b)(6) of PURPA.

Based on the foregoing, the Commission concludes that it is not appropriate to adopt the
federal rate design principles at issue in this proceeding. As noted by the witnesses, the
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Commission has already adopted parts of these principles under its own authority and believes
that full or partial adoption and/or implementation of the remaining principles is most
appropriately considered in individual proceedings before the Commission under state law,

IT IS, THEREFORE, ORDERED that this Order be issued as the Commission’s
consideration and determination pursuant to Section 532 of EISA.

ISSUED BY ORDER OF THE COMMISSION.
Thisthe 16™ day of September, 2009.

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

kh091509.01
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DOCKET NO. P-100, SUB 58a
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of )

Petition fo Change Reporting Requirements for ) ORDER AMENDING MONTHLY
Monthly Access Line Reports ) ACCESS LINE REPORTS

_ BY THE COMMISSION: 'On March 30, 2009, the North Carolina Telecommunications
Industry Association, Inc.' (NCTIA) filed a Petition to Amend Filing Requirements Relating to
the Station Development Report (SDR). The NCTIA noted that the SDR has been provided
monthly to the Commission’s Public Staff by incumbent local exchange carriers (ILECs) for
many years, The NCTIA also noted the Public Staff does not object to its proposal.

On April 2, 2009, the Commission issued its Order Seeking Comments, requesting that
the Public Staff, Attorney General, and any other interested party file comments by
April 17, 2009, with reply comments, if any, from the NCTIA by April 24, 2009.

On April 17, 2009, the Public Staff filed comments.
No reply comments were filed in this proceeding.
THE PETITION

The NCTIA stated that it has been unable to locate an Order or Memorandum issued by
the Commission which established the requirement that the SDR be filed. The NCTIA further
stated that the relevant correspondence that the NCTIA has located begins with a Memorandum,
dated April 16, 1964, réminding ILECs to provide information for the monthly SDR by class of
service. Since that time there have. been several requests from the Commission revising the
reporting requirements in various ways. The NCTIA asserted that there is no continued need for
the reporting of line access information on a monthly basis given the present day dynamics of the
telecommunications industry,

The NCTIA pointed out that in 2002, which represents the most recent activity in this
docket, Verizon requested that the Commission treat its monthly SDR as “confidential” because
it contained proprietary and commercially sensitive information. The NCTIA commented that
the Public Staff filed comments dated April 25, 2002, regarding Verizon's Petition for
Confidential Treatment, stating the Public Staff’s view of the importance of these reports, as
follows:

L

1 NCTIA regulated ILEC members. include AT&T Nerth Carolina, Citizens Telephone, Ellerbe Telephone
Company, Embarg, LEXCOM Teleplione Company, MebTel Communications, North State Communications,
Pineville Telephone Company, Randolph Telephone Company, TDS Telecom, Verizon South, Inc., Windstream
Notth Carolina, Windstream Concord and Windstream Communications. . Members of the NCTIA not repulated by
the Commission inchede Atlantic Telephone Membership Corporation, Piedmont Telephone Membership
Corporation, Randolph Telephone Membership Corporation, Skyline Telephone Membership Corporation, Star
Telephone Membership Corporation, Surry Telephone Membeiship Corporation, Tri-County Telephone
Membership Corporation, Wilkes Telecommunications, and Yadkin Valley Telephone Membership Corporation.
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The fourth factor involves the business value of the information at issue. The
information in Verizon’s monthly reports is valuable to the Commission, the
Public Staff and the general public for regulatory and informational purposes. For
example, often one of the determinants of the rates for Extended Area Service
(EAS) and Expanded Local Service is the number of access lines in each of the
affected exchanges.

The NCTIA argued that any value in reporting this data on a monthly basis has diminished
considerably and, accordingly, asks the Commission to modify the frequency with which ILECs
must file the SDR.

According to the NCTIA, there are-only three ILECs that depend on an EAS matrix to
calculate EAS rates when necessary. Because most ILECs have zero rated their expanded local
calling bands, or are in the process of doing so, the NCTIA has noticed a significant decline in
the requests for new EAS routes. The NCTIA stated that, in the event the Public Staff is in need
of access line counts for particular exchanges for an EAS calculation, the NCTIA companies.can
certainly provide that information to the Public Staff upon request.

The NCTIA further commented that the Public Staff uses the information in the SDRs to
prepare three published reports that, it appears, would require only quarterly and end of year
access line data, rather than monthly data. The NCTIA proposed to the Commission that the
ILECs be allowed to provide the SDR on a quarterly and an annual basis in order for the Public
Staff to compile the information for the reports it publishes,

Specifically, the NCTIA suggested the following changes to the SDR:

A. For each calendar quarter, ILECs will provide access line totals by exchange,
including cormects and disconnects, for each month in the quarter, This report will be
provided by the 20% day of the month following the end of each calendar quarter.

B. ILECs will provide an anmual report showing access line details, by exchange, based
upon December 31 access line counts as is currently being Iin'OVidta-,d today on a
monthly basis. This information will be provided by January 30™ of each year.

The NCTIA commented that it believes that its proposal is fair and will continue to
provide the Commission with adequate information. The NCTIA further stated that, if the
Commission or the Public Staff should require more current. access line information for a
particular issue at any given time, members of the NCTIA will provide that information upon
request,

The NCTIA asserted that this change to allow quarterly, rather than monthly, filings of
the SDR will not be harmful to any stakeholder and will continue to provide this information on
sufficiently frequent basis to meet the Commission’s needs and those of the Public Staff. The
NCTIA maintained that preparation of the SDRs require manual processes for some NCTIA
member companies and the NCTIA believes that it is appropriate to request this change at this
time.
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Lastly, the NCTIA stated that some of its members have met with representatives of the
Public Staff regarding the proposal as outlined, and the Public Staff does not object to the
proposal.

PUBLIC STAFF’S COMMENTS

The Public Staff stated that it does not oppose the medifications to the SDR filing
requirements proposed by NCTIA. The Public Staff acknowledged that for years, each TLEC has
furnished a monthly SDR and that during that time the Comnission has been required to issue
numerous orders addressing the SDR filing requirements and the attendant confidentiality
issues, After reviewing the proposed modifications to the SDR filing requirements, the Public
Staff believes that those proposed modifications would not impede its ability to produce the three
reports it generates, provided that ILECS supplied access line counts for rate-verification
purposes on an “as-needed” basis.

The Public Staff agreed that the NCTIA’s proposed SDR filing formats and schedule
would generally satisfy the needs of the Commission and Public Staff, with only shight
modifications in the alignment of the quarterly report column headings. In summary, the Public
Staff commented that it does not object to the NCTIA proposal, with minor changes as reflected
in Attachment A to its comments, and subject to the condition that ILECs would be expected to
provide confidential monthly access fine data as ngeded by the Commission or Public Staff.

WHEREUPON, the Commission reaches the following
CONCLUSIONS
Based upon the foregoing, the Commission concludes that good cause exists to grant the
NCTIA’s Petition. However, Aftachment A of the NCTIA’s Petition should be modified as
outlined by the Public Staff in its comments. A copy of the approved format is attached to this
Order as Appendix A. This approval is subject to the condition that LECs are expected to
provide monthly access line data upon request and as needed by the Commission or the Public
Staff.
IT IS, THEREFORE, SO ORDERED:
ISSUED BY ORDER OF THE COMMISSION.
This the 12" day of May, 2009.

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

kh051109.01
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Month:
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DOCKET NO. P-100, SUB 99
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Quality of Service Objectives for Local )
Exchange Telephone Companies — ) ORDER AMENDING RULE R9-8(h)
Petition fo Amend Customer Notification )
Requirements for Directory Assistance Refunds )

BY THE COMMISSION: On May 8, 2009, the North Carolina Telecommunications
Industry Association, Inc, (NCTIA), filed a Petition requesting that the Commission modify its
existing requirements as to customer notification for directory assistance refunds. The
modification o Rule R9-8(h) is to eliminate the bill insert requirement and instead to allow the
use of bill message, direct mail, or email (when affirmatively selected by the customer).

The NCTIA is a trade association representing incumbent local exchange companies
{ILECs) certified by the Commission to provide telecommunications services to the citizens of
North Carolina.! In addition, many of the ILEC members of the NCTIA are affiliated with *
competing local providers (CLPs) who are also certified by the Commission.

Rule R9-8(h) currently reads:

Carriers are required to provide DA refunds, upon request, for an incorrect listing
provided to a DA customer. Carriers are further required to provide an annual bill
insert to customers informing them of the uniform DA refund policy and to
publish the uniform DA refund policy prominently in the directory assistance
section of each local telephone directory.

NCTIA stated that members have complied with this requirement since it became
effective on July 1, 2004, .and have included annual bill inserts in customer telephone bills
regarding DA refunds. While not providing specific language, the NCTIA in substance
requested that the Commission amend the second sentence of Rule R9-8(h) to read:

Carriers are further required to provide annual notification to customers either by
bill message, direct mail, or email (when email is affirmatively selected by the
customer) informing them of the uniform DA refund policy and to publish the

! NCTIA regulated ILEC members include AT&T North Carolina, Citizens: Telephone, Elierbe Telephone
Company, Embarq, LEXCOM Telephone Company, MebTel Communications, North State Communications,
Pineville Telephone Company, Randolph Telephonz Company, TDS Telecorn, Verizon South, Inc,, Windstream
North Carolina, Windstream Concord Telephone and Windstream Comrmunications. Members of the NCTLA net
regulated by the Commission include Atlantic Telephane Membership Corporation, Piedmont Telephone
Membership Corporation, Randolph Telephone Membership Corporation, Skyline Telephone Membership
Corporation, Star Telephone Membership Corporation, Surry Telephone Membership Corporation, Tri-County
Telephone Membership Corporation, Wilkes Telecommunications and Yadkin Valley Telephone Membership
Corporation.
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uniform DA policy permanently in the directory assistance section of the local
telephone directory.

The NCTIA noted that a similar request had been made by the NCTIA in Docket P-104,
Sub 140 (Petition filed May 12, 2007) and that request was approved by the Commission on
February 28, 2008. The change approved therein allowed ILECs and CLPs to send disconnect
notification via bill message, bill insert; direct mail or email (when affirmatively selected by the
customer). The NCTIA added that recently introduced legislation (HB 686) would allow the Do
Not Call annual insert requirement to be changed to a bill message, direct mail or email. HB 686
was ratified on June 11, 2009, and has since been entered as Session Law 2009-122.

The NCTIA maintained that these alternative means of communication will be just as
effective as the previously required bill insert and will provide a means of notification that
customers have come to expect and appreciate. The NCTIA also represented that the alternative
means of communication allowed by the NCTIA’s proposal will also save ILECs and CLPs
money and allow them to make choices as to which alternative means of communication is best
for them.

The NCTIA stated that its members have met with representatives of the North Carolina
Utilities Commission — Public Staff and made the Public Staff aware of their proposal. The
Public Staff did not file any objections to the NCTIA’s proposal.

On May 12, 2009, the Chairman issued an Order Seeking Comments, concluding that the

NCTIA’s proposal has sufficient merit that it would likely be approved if no significant protests
were received from interested parties.

The Commission has received no protests regarding this matter from any interested party.

WHEREUPON, the Commission concludes that good canse exists to amend the second
sentence of Rule R9-8(h) to read as follows: :

Carriers are further required to provide annual notification to customers either by
bill message, direct mail, or email (when email is affirmatively selected by the
customer) informing them of the uniform DA refund policy and to publish the
uniform DA policy permanently in the directory assistance section of the local
telephone directory.

IT IS, THEREFORE, SO ORDERED.

ISSUED BY ORDER OF THE COMMISSION.
This the 6th day of July, 2009,

NORTH CAROQLINA UTILITIES COMMISSION
Patricia Swenson, Deputy Clerk

PhO70109.01

29



GENERAL ORDERS - TELECOMMUNICATIONS

DOCKET NO. P-100, SUB 140

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Petition by the North Carolina ) ORDER DENYING REVISIONS
Telecommunications Industry Association, Inc., ) TOCOMMISSION RULE R12-9(d)
to Amend Rule R12-9(d) )

BY THE COMMISSION: On July 24, 2008, the North Carclina Telecommunications
Industry Association, Inc. (NCTIA)', a trade association representing incumbent local exchange
companies (ILECs) (including ILECs affiliated with competing local providers or CLPs), filed a
Petition to Amend Rule R12-9(d), which allows North Carolina regulated utilities to “apply a
late payment, interest, or finance charge” on past due accounts at a rate of no more than 1% per
month. NCTIA stated that this late payment charge (LPC) has been in effect since
November 24, 1972. By its Petition, the NCTIA proposed o amend Rule R12-9(d) to read as
follows: '

Rule R12-9. Uniform billing procedure.

(d) Finance charges. — No interest, finance, or service charge for the
extension of credit shall be imposed upon the customer or creditor if the account
is pald within twenty-five (25) days from the billing date. No utility shall apply a
late payment, interest, or finance charge to the balance in amears at the rate of
more than 1% per month; provided, however, that Local Exchange Companies

LECs) and Competing Local Providers (CIPs) may apply a rate of 1%%.
Alternatively, LECs and CLPs may assess a flat charge not to exceed five dollars
{$5.00) on accounts having an outstanding balance of less than one hundred
dollars ($100.00), and a flat charge not to-exceed ten dollars ($10.00) on accounts
having an outstanding balance of one hundred dollars ($100) or more, for any
payment past due for 30 days or more, provided, in no case shall the late charge
exceed the outstanding principal balance. If a late payment charge, using this flat
charge structure, has been once imposed with respect to a late payment, no late
charge shall be imposed with respect to any further payment which would have
been timely and sufficient but for the previous default. The bill shall clearly state
the inferest rate or the amount that would be due if not paid within the allowed
amount of time, including the interest, finance, or service charge. All utilities
which are required to file tariffs and which apply an interest, finance, or service

' NCTIA regulated ILEC members include AT&T North Carolina, Citizens Telephone, Ellerbe Telephone
Company, Embarq, Lexcom Telephone Company, MebTel Communications, North State Communications,
Pineville Telephone Company, Randolph Telephone Company, TDS Telecom, Verizon South, Irc., and Windstream
Nerth Carolina, Windstream Concord, and Windstream Communications. Metmbers of the NCTIA not regulated by
the Commission include Allantic Telephone Membership Corporation, Piedmont Telephone Membership
Corporation, Randolph Telephene Membership Corporation, Skyline Telephone Membership Corporation, Star
Telephone Membership Corporation, Swry Telephone Membership Corporation, Tri-County Telephone
Membership Corporation, Wilkes Telecommumications, and Yadkin Valley Telephone Membership Corporation.
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charge must file tariff provisions to that effect. Adlutilities—must-apply-the

On July 28, 2008, the Commission issued an Order allowing interested parties to file
comments no later than September 26, 2008, and allowing the NCTIA to file reply comments no
later than Qctober 17, 2008,

On September 24, 2008, the NCTIA made a filing indicating that it had incorrectly
attributed a quotation in its initial petition by stating that the Public Staff of the North Carolina
Utilities Commission (Public Staff) had proposed an increase in the late payment charge in 1995.
According to the NCTIA, this quotation was contained in reply comments filed by BTI in this
docket instead. :

On September 25, 2008, Duke Energy Carolinas LLC (Duke) filed comments.
Additional comments were filed in this docket on September 26, 2008, by the Public Staff, the
Attomey General, and Progress Energy Carolinas, Ine. (PEC).

On September 30, 2008, the Public Staff filed a motion to strike the comuments submitted
by Duke and PEC. In its comments, Duke supported the NCTIA proposal provided that the
proposal is extended to cover all regulated utilities under Rule R12-9{d). PEC supported the
proposal as long as any new rule was made applicable to electri¢ utilities subject to regulation by
the Commission. On Ociober 1, 2008, the Commission issued its Order Striking.the Comments
by Duke and Progress Energy, stating that neither Duke nor PEC are interested parties as far as
the original proposal put forth by the NCTIA is concemed, but, depending on the outcome in this
proceeding, were “free to consider their prospects going forward and apply for relief to be
extended to them at some later date,”

On October 10, 2008, the NCTIA filed a Motion for Extension of Tinte to file reply
comments until November 7, 2008. On October 15, 2008, the Commission granted an extension
of time to NCTIA to file reply comments until November 7, 2008. On November 7, 2008,
NCTIA filed reply comments with the Commission in this matter.

'THE PETITION

The NCTIA stated that Rule 12-9(d) currently allows North Carolina regulated utilities to
“apply a late payment, interest, or finance charge™ on past due accounts at a rate of no more than
1% per month. This LPC rate has been in effect since November 24, 1972,

The NCTIA noted that the Commission's Order approving the existing LPC provision
concluded that, as an alternative to the threat of disconnection, a reasonable finance and service
charge directly assessable against those customers who delay payment of utility bills beyond the
time during which the majority of customers pay such bills and beyond the billing cycles
reasonably required by the utilities” bookkeeping and billing procedures, was appropriate and
should be implemented. Furthermore, the Commission concluded that the charging of an
interest, finance, or service charge by a public utility whose books and billing procedures are set
up in such manner as to make such a charge feasible is a just and reasonable means of attempting
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to recoup a portion of the costs resulting from any late payments attributable to those customers.
The NCTIA stated that, with the advent of competition, many competitors are able to assess and
do assess a higher LPC than regulated utilities are able to assess,

The NCTIA pointed out that the only amendment to this rule was approved in response to
a petition filed by BTI in 1995. The NCTIA stated that, in response to that Petition, the
Commission issued an Order on May 23, 1996, amending Rule R12-9(d) to allow certificated
intrastate interexchange carriers (IXCs) to apply a rate of 1%% per month to non-residential
accounts if such carriers did not bill their end users through a local exchange carrier. However,
as pointed out by the NCTIA, this langnage was rendered obsolete by the passage of Senate
Bill 814 on May 30, 2003, which deregulated toll and long distance service. As a result, in an
August 16, 2007 Order, the Commission removed this language from Rule R12-9(d).

The NCTIA stated that, since 1995, local competition has increased dramatically and that
there are now approximately 200 CLPs and a variety of unregulated entities providing local
service. NCTIA commented that “the Industry feels it is now time to update this rule to reflect a
Iate payment charge more in keeping with other businesses in North Carolina.”

The NCTIA asserted that the current 1% LPC limit puts local exchange companies and
CLPs at a significant disadvantage when compared to their competitors with respect to the timely
collection of payment from end-user customers. The NCTIA stated that unregulated companies
and competitors such as wireless and cable companies typically impose 2 minimum
administrative late payment fee of $5-310 per month or a finance charge of 1% per month,
whichever is greater on past due account balances.

The NCTIA submitted an attachment to its filing purporting to show that many
businesses that provide services to consumers on a daily baSlS charge late fees that are higher
than the 1% LPC allowed by Commission Rule R12-9(d)." The NCTIA stated that the timely
payment of bills by consumers is often directly related to the penalty incurred if the bills are paid
late. Furthermore, given this wide discrepancy in treatment, it is not surprising that a customer
would be inclined to pay bills with the higher finance charges first — ahead of his or her
telephone bill, which may carry only a $.50 late fee.

The NCTIA stated that its proposal to assess a 1% late fee or, alternatively, a flat
charge not to exceed $5.00 on accounts having an outstanding balance of less than $100 and'a
flat charge not to exceed $10.00 on acconats having an outstanding balance of $100 or more, is
consistent with G.S. 24-11, The NCTIA also pointed cut that the vast majority of states allow
utilities to charge 1%% or more of the unpaid balance as a monthly late payment charge and that
many states allow a minimum finance charge. An attachment which NCTIA submitted
contained late payment charges approved for use by AT&T, Embarq, and Verizon in a host of

! Attachment A to the NCTIA filing, while exchiding credit card companies, listed LPCs for municipal utilities,
city/county governments, cable/satellite companies, apartment complexes, moftgage corpanies, daycare centers,
parks and recreation centers (L., for children's sports leagues), public libraries, and universities.
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states.! The NCTIA commented that changes to this rule are long overdue gwen the passage of
time and the state of competition in the industry.

COMMENTS

Attorney General: The Attorney General stated that the NCTIA’s proposed changes to
R12-9(d) should not be approved. The Attomey General observed that, in a down economy,
consumers who are having trouble paying their mortgages and otherwise making ends meet do
not need the additional burden of increased late payment charges for local telephone service.

The Attorney General further argued that the NCTIA has not shown why it is necessary
or in the public interest for the Commission to give local phone companies the ability to impose
the requested increases in late fees, and the Attorney General viewed the flat fee proposal to be
“particularly onerous.” The Attomey General stated that, under Rule R12-9(d), the late fee has
long been, for good reason, calculated as a-percentage instead of a flat fee. Calculating the late
fee as a percentage more accurately reflects, on a proportionate basis, the size of the debt the
consumer owes to the service provider, A flat fee, on the other hand, would enable a local
company to impose a flat $5.00 late fee on all consumers, even those who are in arrears by only a
very small amount, The Aftorney General reasoned that allowing a flat fee late payment charge
would result in inequitable late fees. The Attomey General stated that, given the computer
technology available to the local phone compariies, it should not be difficult to calculate late fees
on a percentage basis.

The Attorney General also stated that allowing phone companies to impose a flat $5.00 or
$10.00 late fee would result, in many instances, in extremely large increases (i.e., in proportional
terms) over tlie late fees. that local phone companies currently are allowed to impose. The
Attomey General commented that, in some instances, the $5.00 flat fee might actually exceed the
delinquent amount, The Attomey General stated that the NCTIA has not provided sufficient
support for late fee increases of this type or magnitude,

The Attomey General commented that, while the proposed increase to the percentage
limit set forth in Rule R12-9(d) — from 1% to 1% -- is not objectionable, in part because it does
not represent such a large increase (i.e., at least in terms of proportion), the NCTIA has still not
provided a sufficient explanation of the reason that this increase is in the public interest,
especlally in the current state of the economy. The Attomey General stated that basic telephone
service allows residents to communicate with famlly, friends, and health professionals and
provides residents with the ability to access 911 service and the long distance provider of their
choice. The NCTIA has not shown that it is in-the public interest to i increase late fees that are
tied to a critical service in bad economic times.

! Attachment C to the NCTIA filing listed LPCs for approximately 38 states and the District of Columbia that have
LPC rates at or above 1%, or, alternatively, flat LPC rates of varying amounts. The LPCs on Attachment C are
listed for AT&T, Embarq and Verizon only; furthermore, it can not be determined if the LPCs shown on Attachment
C are established based on a jurisdictional rule and regulation or are established in price plan agreements or similar
arrangements,
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The Attomey General also commented that the NCTIA also proposes eliminating the
sentence in Rule R12-9(d) that requires all utilities to apply late fees to consumers on a uniform
basis. The Attomey General stated that the elimination of this language would allow local
telephone companies, as well as other utilities, to discriminate in the application of late fees and
to charge different fee amounts to consumers in similar circumstances at the service provider’s
discretion. The Attomney General stated that the NCTIA has presented no compelling argument,
indecd no argument at all, in support of changing the structure of the LPC. The Attorney
General urged the Commission to deny the NCTIA petition and to decline to approve the
proposed increases in late payment charges and the other proposed changes to Rule R12-9(d).

Public Staff: The Public Staff observed that the Commission, in its earlier rulemaking in
Docket No. M-100, Sub 39, noted the lack of parity between past due dates and LPC provisions
among the various utilities and found that the public interest required the elimination of
confusing and misleading billing procedures and the tariff provisions establishing such
procedures. Furthermore, the Public Staff stated that the Commission had found that LPCs
levied in varying amounts were misleading, unreasonable, and discriminatory under G.S. 62-140.

The Public Staff pointed out that the Commission also recognized in the original
rulemaklng proceeding that non-regulated entities may have-different past due dates or LPC
provisions than those established in Rule R12-9(d). Specifically, the Commission noted that a
municipality may, by virtue of an express legislative grant of authority found in G.S. 160A-314,
establish a due and payable period of ten (10) days and may apply such interest charges or
penalties as that municipality might establish.

The Public Staff stated that the Commission recognized in its initial 1972 decision
implementing Rule R12-9(d) that LPCs differ between public utilities and non-regulated entities.
For that reason, the Public Staff argued that, despite NCTIA’s claim that these differences arose
with the advent of competition in the telecommunications industry, such differences in LPCs had
existed for a Jong time. The Public Staff noted that G.S. 24-11(a), which concerns the extension
of credit under an open-end credit line or similar plan, incorporated the current 1% rate when
the Commission adopted Rule R12-9(d).

The Public Staff also noted that the LPC authorized in Rule R12-9(d) is a “rate™ as
defined in G.8. 62-3(24) rather than “Interest™ subject to G.S. 24-11. Thus, the finance or late
payment increment of a rate charged by a public utility to ite retail customers is a rate or charge
subject to the jurisdiction of the Commission under its ratemaking authority.

The Public Staff acknowledged that the NCTIA is correct that the current 1% LPC has
not been modified in a number of years, except for the increase permitted by the Commission in
Docket P-100, Sub 72 in 1995. The Public Staff stated that the Commission’s Order in that case
was narrow in its scope in that the increase only applied to nonresidential accounts served by
long distance carriers who did not bill end users through a local exchange carrier. The
Commission’s approval of an exception for such interexchange carriers stemmed from the fact
that they possessed considerable coercive power over late payers, since local telephone service
could be cut off for failure to pay long distance charges. In the instant case, the NCTIA seeks an
increase in the LPC that is much broader in scope and would apply to both residential and
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business customers served by all LECs and CLPs, without any evidence of a change in
administrative burdens or costs that would warrant approval of the proposed increase.

The Public Staff noted the NCTIA’s argument that customers will often withhold timely
payment of their electric and telephone bills because the late fee associated with such bills is less
than that associated with the provision of other services, such as cable TV or intemet service.
However, the Public Staff commented that the NCTIA has offered no evidence or support for
this claim.

The Public Staff also commented that the NCTIA, without any explanation or
justification, proposes to eliminate the last sentence of Commission Rule R12-9(d), which
requires that the LPC be applied on a uniform basis by public utilities. The Pubiic Staff further
suggested that, based on NCTIA’s wording, every public utility under the Commission’s
jurisdiction could lawfully charge one costomer no LPC while charging another 1% per month.
The Public Staff argued that eliminating the requirement for the uniform application of LPCs is
clearly not in the public interest.

In summary, it was the Public Staff’s view that the request by the NCTIA was
unreasonable and was not in the public interest. In truth, the proposal represents little more than
an attempt by the NCTIA to increase the overall revenues of the LECs and CLPs. The Public
Staff stated that “the Commission should reject this proposal in its entirety.”

REPLY COMMENTS

The NCTIA reiterated in its reply comments that the NCTIA’s proposal to revise
Rule 12-9(d) is fair, reasonable, and necessary in order to promote a mote level playing field for
the ILECs vis-d-vis their wireless and cable TV competitors, who are subject to no restrictions
with respect to the imposition of late payment fees,

With respect to its proposal to remove the last sentence of Rule R12-9(d), stating that “all
utilities must apply the appropriate interest, finance, or service charge on a uniform basis,” the
NCTIA temporized by saying that, after further consideration, it is not opposed to the retention
of that language in order to avoid any concern about the possibility of utility discrimination
among customers. The NCTIA claimed to have proposed the removal of this language only
because of the alternative nature of the change to Rule R12-9(d) that the NCTIA had proposed,
which would allow the service provider to assess an LPC of 1%% on an unpaid balance or,
alternatively, an LPC consisting of a specified flat rate. The NCTIA stated that it was not its
intent, as suggested by the Public Staff, to provide utilities the opportunity to discriminate by
proposing the removal of this sentence,

The NCTIA observed that the comments filed by the Attorney General’s Office
expressed concem regarding the size of the proposed increase to the late payment fee given the
current state of the economy. The NCTIA argued that, under the current rule, the consequences
of a customer’s failure to pay his or her phone bill is a relatively paltry 1% penalty — thus, there
is little incentive for prompt payment. The NCTIA further commented that, as a final point
concerning the Attomey General’s observations about the current economic conditions, it must
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be noted that current economic conditions do not just affect consumers, since the economy also
directly impacts the utilities serving those customers.

The NCTIA stated that, when the Commission approved the current LPC in 1972, the
Commission stated that it is “appropriate for a utility to attempt to recoup a portion of those costs
by applying such interest, finance or service charges as may be reasonable and lawful.” The
NCTIA urged the Commission to increase the LPC to a reasonable level — one that will allow
ufilities to recoup a reasonable portion of those costs caused by customers that do not pay their
bills when due. ;

The NCTIA commented that the Public Staff wants to-focus on the history of the LPC by
recounting that the Court of Appeals recognized that the LPC established in the Commission’s
Order Establishing Uniform Billing Procedure Rule is a rate and not an interest charge.
However, the NCTTA observed that the Commission in that Order stated that “there are interest,
finance and services costs directly atiributable to those customers who™ do not pay their utility
bills when due.

" The NCTIA stated that the Public Staffl based its recommendation that the Commission
deny the NCTIA petition on a lack of evidence of increased costs sufficient to support increasing
the LPC. The NCTIA stated that the petition “sets forth the fact” that many of its members are
seeing an increase in the number of customers not paying their bills on time. Furthermore, to the
extent that the “current low LPC” is an incentive for consumers to delay paying their bills, and
thereby trigger collection efforts, there is no doubt that the companies’ administrative burden
increases.

The NCTIA noted that the Public Staff criticized the NCTIA petition as only an aitempt
to raise overall revenues for its members by increasing the LPC. The NCTIA reiterated that the
LPC should serve as an inducement to, have consumers. pay their telephone bills in a timely
manner when due. The NCTIA stated that the Commission should be clear that the NCTIA's
goal is not to receive more revenues in the form of late fees, but to induce consumers to pay their
bills “on a timely basis.”

The NCTIA argued that the current rule is outdated in today’s marketplace and does not
serve as an inducement to have customers pay their bills on time. The NCTIA stated that many
businesses, such as those referenced in the original petition, are subject to the same economic
pressuges as those faced by NCTIA members and that they have chosen fo encourage their
customers to pay their bills in a timely manner by charging a higher late payment fee, thereby
decreasing the number of customers who pay late and helping those businesses recoup a portion
of the costs incurred in dealing with those customers.

The NCTIA repeated its argument that customers who pay their bills late cause additional
problems. to utilities because those customers increase the resources that must be devoted to
collection efforts and increase the costs of pursuing collection, As stated by the NCTILA, no one
can argue that the late payment fee has remained unchanged for 36 years and that the costs
associated with collection functions, including labor expense, have not increased.
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The NCTIA posited that any increase in the LPC “should at least incrementally” increase
the number of customers who pay their bills when due, The NCTIA pointed out that the flat rate
option provides a means of recovering the cost of collection on a more uniform basis, without
regard to what the customer’s unpaid balance may be; e.g., a customer with a past due balance of
$25 would require the same level of collection resources as a customer with a $250 past due
balance.

The NCTIA stated that approving an increase in the late payment fee to 1%% would
result in the fee being uniform among all telecom service providers. Alternatively, the proposed
flat rate charge not to exceed $5.00 on accounts having an outstanding balance of less than $100,
and not to exceed $10.00 on accounts having an outstanding baldnce of $100 or more, would be
consistent with fees being charged by providers of other types of services.

CONCLUSIONS

After careful consideration, the Commission concludes that the petition to amend
Commission Rule R12-9(d) is not in the public interest as a matter of policy and should be
denied for several reasons.

First, the intent of the LPC at its inception was to provide reimbursement of a portion of
the cost incurred to track and manage accounts that are not paid in a timely manner. As such, the
LPC charge was established by the Commission as a lawfil rate and reimbursement mechanism
to cover a portion of the operating expenses incurred by companies seeking to cellect payment
from such customers. The current LPC rate is deemed just and reasonable under G.8. 62-132.
The Commission has not been persuaded by the arguments put forth by the NCTIA that the EPC
should be increased or that it would be in the public interest to increase that rate at the present
time. Furthermore, the Commission agrees with the Atiomey General and the Public Staff that
the NCTIA’s alternative flat rate LPC proposal is even more objectionable in that it would, under
certain circumstances, allow utilities to impose unreasonable LPCs, such as where, in particular,
only small amounts are past due,

Second, the other arguments presented by the NCTIA were unpersuasive to the
Commission. That the present LPC rate was established in 1972, or that other entities less
regulated than ILECs, or not reguiated at all, may charge more are not convincing arguments by
themselves. Indeed, one of the NCTIA’s principal arguments was simply that a higher rate
would encourage more customers to pay their bills on time, While it is important that customers
pay their bills promptly, it is also important to consider the reasons why some do not. Given the
present cconomic tumult, it is unlikely that all of the customers who are not paying on time are
doing so because the LPC was insufficiently high to discourage them from paying on time.
Rather, it is at least as likely that these customers are experiencing challenging economic
circumstances themselves. Nor does the Commission find persuasive the industry argument that,
in effect, consumers will often withhold timely payment of their regulated utility bills because
the LPC rate is less than that for other bills or services. Therefore, the Commission cannot find
good causs to increase LPC burdens at the present time.

37

4



GENERAL ORDERS - TELECOMMUNICATIONS

Lastly, the Commission believes that the uniform application of the LPC rate continues to
be in the public interest in order to prevent any possibility of unreasonable discrimination among
utility customers related to imposition of the LPC rate as required by G.S. 62-140.! The
Commission also notes that both the Attorney General and the Public Staff strongly support the
retention of the existing requirement for the uniform application of the LPCs by utilities.

Accordingly, the Petition to amend Commission Rule R12-9(d) is denied in its entirety.
IT IS, THEREFORE, SO ORDERED.

1ISSUED BY ORDER OF THE COMMISSION.
This the _11" day of February 2009,

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

Chairman Edward S. Finley, Jr. dissents.

kh021109.01

DOCKET NO. P-100, SUB 140

Chairman Finley dissenting: The current version of NCUC Rule 12-9(d) that requires a
uniform late payment charge to be used by all the State’s public utilities of not more than 1% pet
month arises from an extensive rulemaking evidentiary proceeding conducted in 1972, in Docket
No. M-100, Sub 39. At that time, the Consumer Price Index was 42.5. Today the CPIis210.3,a
394% increase. In 1972 the Commission’s regulation over the various industries subject to its
jurisdiction was relatively uniform as developments such as deregulation of the
telecommunications industry were decades into the future. The petition at issue in this case
arises from the request by incumbent and competitive providers of local telecommunications
services for an increase in the late payment charge to help defray increased costs resulting from
efforts to collect charges from customers who do not pay when their bilis are due. The
Petitioners also seek to discourage the practice the Petitioners have described under which
customers delay payments for telecommunicaiions services beyond the due date, instead paying
bills for other services for which the sanction for nonpayment is much higher.

The Commission requested comments on Petitioners’ requests. The Public Staff and the
Attomey General filed comments opposing Petitioners’ request. Among other arguments, these
opposing parties alleged that the Petitioners have not satisfactorily proven that their allepations
are true; and they alleged that subscribers who fail to pay their bills when due should not have to
pay a greater late payment fee because this might be unduly burdensome. The Petitioners filed
reply comments alleging that: (1) their current costs incurred to collect late payments

! The Comumission recognizes that, in its reply comments, the NCTIA stated that, skould the Commission decide to
retain the last sentence of Rule R12-9(d), it would not be opposed to that decision.
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substantially exceed the late payment fees; (2) the competition they face is not similarly
restrained in the late payment fee it can charge; and (3) the arguments the consumer advocates
advanced protect the financial interests of those who violate their obligations to the detriment of
affected parties that comply with theirs.

Based on the comments filed, the Commission majority has denied the petition in its
entirety, accepting the allegations and arguments of the Public Staff and the Attomey General.
In my view the Petitioners have alleged facts, that if true, and intuitively I would be greatly
surprised if they are not, justify a more thorough review of the 36-year old rule and the
significant policy issues raised than the majority has been willing to accord them. The majority
has not acted in accordance with existing law in the procedure it has followed and has ordered a
practice inconsistent with longstanding, sound regulation.

Procedurally, the majority has endorsed the position of the Public Staff and the Attomey
General that the Petitioners have not proved their case. Late payment charges under
Rule R12-9(d) are deemed to be a rate for service rendered, and the Petitioners have asked to
increase them to offset some, but not all, of the increased costs to enforce payment and to
discourage the practice by recalcitrant subscribers of not paying bills when due, thus making the
service provider serve as a banker, making below-market loans for subscribers of these
telecommunications services.

In response, the Public Staff alleged and argued that “NCTIA seeks an increase in the
LPC that is much broader in scope and would apply to both residential and business customers of
all LECs and CLPs, without any evidence of a change in administrative burdens or costs that
would warrant an increase in the LPC” Also, “no support or basis for [the claim that
competitors can charge a higher LPC to Petitioners’ disadvantage] has been provided or offered
by NCTIA."

The Attorney General alleged and argued similarly, “the NCTIA has not provided
sufficient support for late fee increases of this type and magnitude” and “the NCTIA has still not
provided sufficient support as to why this increase is in the public interest, especiaily in this type
of economy.” '

In response, the Petitioners have alleged:

The NCTIA’s Petition sets forth the fact that many of its members are secing
an increased incidence of consumers choosing not to pay their phone bills
when due. In this regard, can anyone seriously dispute the fact that
administrative burdens directly correlate with the number of past due
accounts, i.e., as the number of past due accounts increase, a company’s
administrative burden of dealing with these past due accounts increases. To
the extent that the current low LPC is an incentive for consumers to delay
paying their phone bills, and thereby trigger an {LEC or CLP’s collection
efforts, there can be no doubt that the companies’® administrative burden
increases,
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Also,

No one can argue that even though the late payment fee has remained
unchanged for 36 years, the costs associated with collection activities, which
includes labor expense, have not increased.

The Commission has resolved these material issues of fact over whether the Petitioners’
costs to enforce timely payment exceed the authorized fees and over whether the subscribers are
engaged in arbitrage by ruling that the Petitioners have not proven their case: In its
“conclusions” consisting of a mere three paragraphs without any findings of fact, the majority
addresses the allegations and the contested issues of fact raised by the allegations with
statements such as “the other evidence presented by the NCTIC was unpersuasive to the
Commission.” As the majority has dismissed the petition without any evidence - no verified
pleadings, no affidavits, no testimony, no exhibits — the question raised is to what evidence does
the majority refer? Also, “the NCTIA has not adequately demonstrated to the satisfaction of the
Comemission that the amounts realized by its members under the current 1% per month LPC are
insufficient to recoup a reasonable portion of their LPC-related expenses or that it would be in
the public interest to increase the rate at the present time.” The majority has denied any
opportunity to Petitioners to quantify the amount realized under the 1% vis-3-vis what their
expenditures were. Without providing this opportunity and without findings of fact in response
thereto, the Commission is not in a position to make an informed judgment on the policy issue
of where the public interest lies.! In the parlance of the procedure of the General Court of
Justice, the essence of which is codified in G.S. § 62-79, the majority has ruled that the
responsive pleadings fail to raise an issue of material fact and the Intervenors are entitled to
judgment as a matter of law. In my view such holding is erroneous as a matter of law. Surely,
if Petitioners’ expenses incurred to pursue late collections substantially exceed revenues under
the 1% rate, and, if the existing practice is pervasive and competitively harmful, the public
interest provides a remedy,

Not only do these allegations and the Intervenors’ denial of them raise issues of fact that
the Commission must resoive, a generic rulemaking proceeding, where no evidentiary record is
developed, is not the appropriate proceeding.

The resclution of ratemaking disputes in a rulemaking procesding is only permissible
when three criteria are met: (1) the rate adjustment at issue affects all utilities uniformly; (2) a
large number of utilities are affected, making individual hearings for all inappropriate; and
(3)no adjudicative-type facts are in dispute so as to require @ trial-type hearing for each
individual utility. State ex rel. Utilities Commission v. Nantahala Power & Light Co. 326 N.C.
190,203, 388 S.E.2d 118, 126 (1990).

In this case, adjudicative-type facts are very much in dispute. Likewise, Petitioners
alleged that unlike the situation in 1972, when uniformity across all regulated industries was

' Contrast the procedure followed here with that followed in Docket No. M-100, Sub 139 in 1972, “The
Commission beard evidence and received exhibits, Interveror does not contend that any findings of fact are not
supported by evidence.” State ex rel. Utilities Comny’n v, North Carolina Consumers Council, 18 N.C, App. 717,
719, 198 S.E.2d 98, 99 cert. denied, 284 N.C. 124, 199 5.E.2d 663 (1973).
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appropriate, the pervasive competition in the telecommunications industry, in general, and the
local exchange market, in particular, justifies a differentiation in the applicability in the late
paynient requirements,

The policy argument adopted by the majority is that current adverse economic conditions
militate against increasing late payment fees at this time because the increase would exacerbate
financial hardship on subscribers who are unable to pay their telephone bill on time, While
there is merit in the argument that the fee should be no higher than reasonably necessary and
that appropriate consideration be afforded those who delay payment for legitimate reasons,
failure to increase the fee to rectify the situation described by the Petitioners cannot be
appropriately dismissed for the reasons given. If some subscribers do not pay on a timely basis,
they drive up the cost of service to the detriment of those who do pay in a timely fashion, many
of whom are in financial distress, but.nevertheless sacrifice elsewhere to pay the phone bill on
time.

Yor utilities whose rates are established through traditional rate base, rate of retum
regulation, late payment fees are regulated revenues. In rate cases, if regulated revenues during
the test year are too low because the approved late payment fees-are too low, rate increases to all
ratepayers are higher than they otherwise would be. The expense incurred by the utility to
enforce collection from late payers is a test year cost of service that, if not defrayed by
appropriately established late payment: fees, drives up raies to all consumers. Cash working
capital is a rate base component. To the extent the utility incurs the cost of service more
quickly in advance of receiving revenues from consumers than would be the case when
consumers pay on time, cash working capital requirements and thus rate base increase, again
driving up the cost to those who pay on a timely basis. Where a lax late payment policy
increases uncollectable accounts, this also drives up the cost of service to those who pay on
time. For many of the Petitioners whose rates are established on the basis of price regulation,
the mechanism for establishing rates is different but the principles are the same. Customers
who do not pay on time drive up rates to others or deprive the service provider of revenues to
which it should legitimately be entitled.

Its effect [of late payment charges] is to require delinquent ratepayers to bear, as
neatly as can be determined; the exact collection costs that tesult from their
tardiness in paying their bills. The appellant’s argument actually means in
substance not that the utility company be prevented from collecting excessive
interest but that its customers who pay their bills promptly be penalized by
sharing the burden of collection costs not of their making.

Consumers Council, 18 N.C. App. at 721, 198 S.E.2d at 100, citing Coffelt v. Ark. Power &
Light Co., 248 Ark. 313, 317, 451 S.W.2d 881 (1970).

A fundamental principle of public utility rate regulation is that the class of customers
which causes the utility to incur a particular expense should be the class responsible for

reimbursing that cost through rates. The majority has deviated from that policy here without a
justifiable reason,
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Most of the Petitioners are operating in an increasingly competitive environment vastly
different from the monopolistic environment of 1972 before the break up of the old AT&T and
before the Telecommunications Act of 1996, The Petitioners have raised a significant policy
issue as to whether a uniform late payment rule, binding for all companies in all industries, is
now appropriate. The petition in this case raises a substantial issue of whether the same late
payment rule is appropriate for carriers subject to meaningful competition as-for utilities that are
not. For price regulated companies, it may be d better policy to exempt them from the
requirement of this rule and address late payment fees and-charges in a different manner.

As the Public Staff notes in its comments the Commission found in its 1972 order that the
“finance or late payment increment of a rate charged by a public utility to its North Carolina
retail customers is a rate or charge subject to the jurisdiction of this Commission under
G.S. 62-130 through 62-140.” All but.four' of the regulated ILEC Petitioners are now price
regulated companies, and Lexcom has a petition pending for price regulation, Pursuant to
G.S. § 62-133.5(g), price regulated companies are exempted from the requirements of G. S. §§
62-130, 131, 132, 133, 134, 135, 136, 137 and 139.2 In affirming the Commission’s authority to
approve the 1% per month charge in Rule 12-9(d), the North Cardlina Court of Appeals placed
particular reliance on G.8. § 62-133(b)(3), a statutory provision from which price regulated
companies are now exempted. Consumers Council, 18 N.C.App. at 720, 198 S.E.2d at 100.
These exemptions substantially undercut the current pertinenge of the 1972 rulemaking for price
regulated companies and indeed raise substantial questions as to whéther Rule 12-9(d) is even
enforceable against price regulated companies at all.

Reports submitted by the Petitioners show a continuous and significant decrease in access
lines as a result of competition, and the Commission has sought to react responsibly to the
changes these carriers confront iri other contexts. In my view, the Commission has deviated
from this policy in this instance.

The majority has unlawfully denied Petitioners” petition without permitting evidence on
material contested issues, has refused to apply the law as established by the North Carolina
appellate courts that requires- delinquent ratepayers to bear “the exact connection costs that
result from their tardiness in paying their bills” and has resolved this dispute under the
erronecus understanding that late payment fees are “rates” under statutes such as
G.S. §§ 62-130, 133, 134, 135, and 139 for price regulated carriers. I would have permitted
Petitioners a procedurally approptiate opportunity to support their allegations with evidence so
that an informed decision on important public interest issues could be made through application
of existing law.

\s\_Edward 8. Finley, Jr.
Chairman Edward S. Finley, Jr.

! Citizens Telephone, Ellerbe Telephone, Lexcom Telephone Corapany and Pineville Telephone Company.
The majority states in its opinion that “the current LPC rate is deemed just and reasonable under G.S. 62-132."
Obviously, for each of the Petitioners regulated under G.8. 62-133.5, this statement is in error.
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DOCKET NO. T-100, SUB 69

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of )
Petition by Movin’ On Movers, Inc. to ) ORDER DENYING MOTION FOR
Amend Rule R2-8.1 Applications for ) RECONSIDERATION AND COMMENTS
Certificates of Exemption; Transfers; and ) AND AMENDING SUBMITTAL
Notice ) PROCEDURE FOR CRIMINAL RECORDS
) CHECK

BY THE COMMISSION:  On August 29, 2008, the Commission issued an Order
Amending Rule R2-8.1 And Allowing Additional Comments in the above identified docket. In
that Order, the Commission denied Petitioner Movin’ On Movers, Inc.’s request that the
Commission expand Rule R2-8.1(a)(3) to include the following:

e That the applicant has a current, valid North Carolina Driver’s License;

f. That the applicant (or any of its principals) has not been convicted of, or
been-incarcerated following a conviction for, a felony ctime within ten years prior
to filing the application; {and]

g That the applicant is a United States citizen.

However, upon consideration of all the comments submitted from the Petitioner, other interested
household goods (HHG) movers, and the Public Staff, the Commission found that some
expansion of the requirements of Rule R2-8.1 was warranted in order fo protect the using and
consuming public and the integrity of the HHG moving industry. The Commission concluded
that it would achieve this objective by making certain modifications to Rule R2-8.1 and by
requiring that certain additional information be provided in conjunction with the filing of annual
reports.

First, the Commission determined that it is appropriate to require that an applicant for a
certificate of exemption be required to certify that any persons that the applicant employs to
operate a vehicle used to transport household goods will have an active, valid driver’s license.
Second, the Commission decided that it {s important to ascertain from the applicant whether the
applicant or any of its partners/principals have been convicted of any crime that might reflect on
that person’s fitness to engage in the HHG moving business. Third, the Commission found that
it is appropriate to require that all applicants, their partners/principals or owners, disclose their
legal status in the United States and, if not a United States citizen, to provide evidence of some
form of employment authorization indicating Jawful presence in the United States. Additionally,
the Commission coricluded that to the extent that the public interest is served by requesting this
information to be provided by new applicants, the public interest is also served by requiring that
this information be obtained in the context of an application to transfer a certificate of
exemption. Similarly, the Commission further concluded that since the Commission retains a
continuing obligation to protect the public interest afier a certificate of exemption has been
granted, including the authority to revoke such certificate in appropriate circumstances pursuant
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to G.S. 62-261(8), this additional information should be required of operators who currently hold
certificates of exemption and should be obtained at the first reasonable opportunity.
Accordingly, by its August 29, 2008 order, the Comumission amended Rule R2-8.1 as set out in
Appendix A attached to the Commission’s order and further ordered each current helder of a
certificate of exemption pursuant to G.S. 62-261(8) to provide the information required by
Rule R2-8.1(a)(3) e-g, as amended, in connection with the certificate holder’s first annual report
following the Commission’s order.

On March 2, 2009, the North Carolina Movers Association (Association) made a filing in
this docket requesting that the Commission reconsider ifs requirement for current certificate
holders to submit criminal background checks as required by the Commission’s August 29, 2008
order. Alternatively, the Association requested that the Commission allow a comment period for
interested parties to file comments on this issue before any determination is made on the
Association’s request. In support.of its Motion, the Association asserted that the initial Petition
filed by Movin’ Cn Movers, Inc. on August 28, 2007, was meant only to apply to new applicants
for authority to operate as a common carrier of HHG. The Association also argued that current
HHG movers did not have an opportunity to submit comments on whether the proposed
amendments to Rule R2-8.1 should apply to current certificated holders.

Further, the Association observed that current HHG movers cannot complete the criminal
record check as required by the Commission. At the present time, the Commission requires that
an applicant or current HHG mover contact the Federal Burean of Investigation (FBI} and have
the criminal record check sent directly to the Commission. Apparently, the FBI has informed
several Association members that it will not send a requested record directly to the Commission.
Instead, the records will only be sent directly to the requesting individual.

Qverall, the Association believes that the criminal record check requirement, as it relates
to currently certificated HHG movers, is vonecessary because the Commission has a formal
complaint procedure in place which subjects movers to revocation of their HHG mover's
certificate and, if there was a question about a particular mover’s criminal background, the
Commission could request 2 background check at that time.

WHEREUPON, the Commission reaches the following
CONCLUSIONS
The Commission has reviewed the Association’s March 2, 2009 filing and considers it as
a Motion for Reconsideration pursuant to G.§. 62-80." After careful consideration of the facts

and circumstances in this docket, the Commission finds and concludes that it should deny the
Association’s motion.

G.S. 62-261(8) imposes on the Commission both the right and the obligation to attach to
certificates of exemption such reasonable terms and conditions as the public inferest may

' G.5. 62-80 - Powers of Commiission to rescind, alter or amend prior order or decision. Note 2.5 (An application for
recansideration of a previously issued order is addressed to and rests in the discretion of the Utilities Commission)
See also State ex rel. Utilities Com'n v. MCI Telecommunications Corp., 132 N.C.App. 625, 514 S.E.2d 276 (1999):
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require.! Additionally, G.S. 62-261(9) authorizes the Commission to obtain ...such information
as the Commission deems necessary to carry out the provisions of this Article.” Accordingly, the
Commission- concluded in its August 29, 2008 order that it was appropriate to expand the
requirements of Rule R2-8.1 in order to obtain additional information relevant to the granting
and maintenance of a certificate of exemption (emphasis supplied). The Commission stated
therein its rationale that to the extent that the public interest is served by requiring such
additional information be provided by new applicants, the public interest is also served by
requiring that this information be obtained in other contexts as well. As noted above, this
includes the context of current certificate holders in light of the Commission’s continuing duty to
protect the public interest after a certificate of exemption has been granted, The Commission
specifically stated in its August 29, 2008 order that the obligation of existing certificate holders
to provide a certified 10-year criminal record check with its first anmual report following the
issuance of said order will not be an ongoing requirement and will be limited to the first annual
report filing, The Commission fails to see that this requirement places any undue burden on
“current certificate holders and continues to believe that same is in keeping with this
Commission’s statutory obligation to the using and consuming public.

Although the Commission sees no basis to revise its. August 29, 2008 order, the
Commission does recognize that the current process for accepting criminal record checks is
problematic and, therefore, this procedure should be amended. The Commission’s initial process
was based upon an earlier representation and understanding that the FBI would allow an

. applicant or current HHG mover to request a criminal record check and fo have that requested
information sent directly from the FBI to any identified agency. Recently, the FBI has clarified
its position and has. informed the Commission that it will only send a criminal record check
request directly to the requesting party, unless there is some applicable state statute in place
which authorizes the FBI to send it directly to an agency or other employing entity. As a result
of this clarification, the Commission finds that it is appropriate to modify the criminal
background record check submittal procedure for complying with amended Rule R2-8.1 such
that for the purpose of complying with the 2008 annual report requirement relating to criminal

record checks, the FBI criminal record checks should be requested and mailed to (received by)
the individual requesting his/her own record and then such individual should forward (mail or
hand deliver) his/her FBI criminal record check to the Commission. Likewise, it is appropriate

to revise the relevant information on the Commission’s HHG mover application form for a
certificate of exemption and the Commission’s application form to sell, assign, pledge, lease, or
otherwise transfer a certificate of exemption to reflect the appropriate criminal record check
submittal procedure,

IT IS, THEREFCRE, ORDERED as follows:

1, That the Motion filed by the North Carolina Movers Association on
March 2, 2009, requesting that the Commission reconsider its requirement for current certificate
holders to submit criminal background checks as required by the Commission’s August 29, 2008
order or, in the altemative, the opportunity to file comments on the requircment is hereby denied,

" In_the Matter of Petition by Movin' On Movers, Inc., to_Amend Rule R2-8.1 Applications for Certificates of

Exemption, Transfers and Notice. - Qrder Amending Rule R2-8.1, And Allowing Additional Comments, Docket No.
T-100, Sub 69, August 29, 2008, at 25.
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2. That the Commission shall amend its submittal procedure related to the criminal
background record check requirement of amended Rule R2-8,1 in accordance with the provisions
of this Order.

3. That the Commission shall amend, as necessary, its transportation-related
application forms and reporiing documentation related to Rule R2-8.1, as amended, to reflect the
change in the criminal record check submittal procedure.

4, That this Order shall be served upon all certificated household goods movers via
first class prepaid postage.

ISSUED BY ORDER OF THE COMMISSION,
This the 31st day of March, 2009.

- NORTH CAROLINA UTILITIES COMMISSION

Patricia Swenson, Deputy Clerk
Ke033009.15

DOCKET NO. T-100, SUB 69
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Petition by Movin’ On Movers, Inc. to Amend ) ORDER RULING
Rule R2-8.1 Applications for Certificates of ) ON ADDITIONAL
Exemption; Transfers; and Notice ) COMMENTS

BY THE COMMISSION: On August 28, 2007, Movin’ Gn Movers, In¢. (Movin’ On
Movers or Petitioner) filed a petition to initiate a rulemaking proceeding to change the
requirements of the application for certificate of exemption to transport household goods (HHG)
as set forth in Rule R2-8.1. Movin’ On Movers proposed that the Commission adopt three
additional requirements for applicants seeking authority to operate as common carmiers
transporting HHG. Specifically, the Petitioner proposed that Rule R2-8.1(a){3) be expanded to
include (1) that the applicant has a current, valid North Carolina Driver’s License; (2) that the
applicant (or any of its principals) has not been convicted of, or been incarcerated following a
conviction for, a felony crime within 10 years prior to filing the application; and (3} that the
applicant is a United States citizen,

* On August 29, 2008, the Commission issued an Order Amending Rule R2-8.1 and
Allowing Additional Comments. The Order amended Rule R2-8.1 to include (1) that the
applicant shall certify that only persons possessing valid driver’s licenses will operate the motor
vehicles that will be wsed for transporting HHG; (2) that the applicant or all of its
partners/principals shall submit a certified criminal history records check for the immediately
preceding 10-year period; and (3) that the applicant or all its partners/principals shall certify that
{2) he or she is a United States citizen or (b) if not a United States citizen, he or she shall submit
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employment authorization document(s) proving legal status to work within the United States. In
addition, the Order required that in connection with the submittal of its first annual report
following issuance of said Order, each current holder of a certificate of exemption shall provide
the aforementioned driver’s license, criminal record, and citizenship/employment authorization
information. Subsequently, on March 31, 2009, the Commission issued an Order that denied the
North Carolina Movers Association, Inc.’s motion requesting that the Commission reconsider its
requirement for current certificate holders to submit criminal record checks. The
March 31, 2009 Order also amended the submittal procedure for criminal record checks.

The August 29, 2008 Order, in addition to amending Rule R2-8.1, requested that
interested parties file comments on the following issues:

1. Are there ways in which the Commission can improve its
requirements for certification and the process for obtaining a certificate such that
they may be better understood by potential applicants who are interested in
engaging in the intrastate HHG moving industry?

2. Are there ways in which the Commission can improve its
enforcement of the requirements contained in existing statutes and Commission
rules once an applicant is certified to ensure that the applicant remains compliant?

3. Are there ways in which the Commission can better identify,
investigate, pursue, and obtain the prosecution of individuals or businesses that
opetate in violation of our statufes and rules?

Comments were filed by All American Relocation, Inc. (All American); City Transfer &
Storage Co. (City T&S); James E. Dunnagan, d/b/a Dunnagan’s Moving & Storage (Dunnagan’s
Moving); Movin’ On Movers; the North Carolina Movers Association, Inc, (N CMA); the Public
Staff — North Carolina Utilities Commission (Public Staff); and Todd Bentley Cummings, d/b/a
Todd’s Easy Moves (Todd’s Easy Moves).

COMMENTS

Issue No.I — Are there ways in which the Commission can improve its requirements for
certification and the process for obtaining a certificate such that they may be befter understood
by potential applicants who are interested in engaging in the intrastate HHG moving industry?

All American did not offer any additional comments on this issue.

City T&S did not offer any additional comments on this issue.

Dunnagan’s Moving opined that the Commission is too lenient in its review of
applications in regard to whether applicants are financially solvent and able to furnish adequate
service on a continuing basis. In support of its opinion, Dunnagan’s Moving stated, “A recent

study made conceming mew certificate holders clearly indicates on average 33% of new
operations failed within 18 months of being granted authority.” Dunnagan’s Moving asserted
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thiat the Commission should, when reviewing applications, ensure the accuracy and authenticity
of the information provided by the applicants. Dunnagan's Moving complained that applicants
often do not fully complete the section of the application for reporting assets, liabilities, and
shareholders’ equity. Dunnagan’s Moving also complained that the Commission is too lenient in
its feview of applications in regard to whether applicants have enough industry experience.
Dunnagan’s Moving argued that having three or more years of experience driving and loading
HHG does not mean an individual with a high school or less educational background would be
able to maintain any operation on a continuing basis. In fact, Dunnagan’s Moving believes that
it is likely that such individual would fall into the 33% group-of failures.

Movin’ On Movers stated that it is pleased with the three new conditions added to the
certification process addressed in the August 29, 2008 Order, and it does not believe that the
application process can be made any easier to understand.

The NCMA complained that the Commission’s “fit" requirement is not being enforced in
that the financial information (i.e., assets, liabilities, and sharcholders’ equity) that applicants
submit with their applications is not reviewed carefully enough by the Commission. The NCMA
argued that the financial information submitted by an applicant is often incomplete and often
indicates that the company is not financially fit. The NCMA stated that unverified financial
information: makes it difficult for the Commission to make informed decisions. The NCMA
suggested that a balance sheet prepared by a Certified Public Accountant (CPA} would help the
Commission determine whether a business has the potential to be a successful business. The
NCMA observed that since the Maximum Rate Tariff (MRT) became -effective on
January 1, 2003, 223 applications for a certificate of exemption have been filed. The NCMA
observed further that of those 223 applications; 13 were withdrawn; 12 were closed by the
Commission; one was protested where the result was that the application was denied; five are
pending; 55 were granted, but the companies have since gone out of business; and 137 were
pranted and the companies are still in business. The NCMA maintained that start-up companies
without resources quickly become failed companies. The NCMA further argued that a revolving
door of moving companies does not benefit the public. The NCMA pointed out that even though
G.S: 62-204 (also reflected in MRT Rule 52) gives consumers nine months to file a damage
claimr against a mover, if the mover is not in business, the-consumer has little or no-chance in
getting their claim resolved,

The NCMA suggested that the Commission develop a one-stop webpage on its website,
as the California Public Utilities Commission has done, which would make it easy for “potential
movers” to leam everything they need to know about the HHG moving industry in North
Carolina and the Commission’s requirements. The NCMA recommended that such a webpage
should have several links to other webpages that explain different aspects of the HHG moving
industry.

The Public Staff suggested that a Frequently Asked Questions (FAQ) document should
be developed and posted on the Commission’s website. The Public Staff explained that the
document could include information on how to satisfy the recent new application requirements
and other requirements. The Public Staff stated that it has informally provided a draft version of
a FAQ to Commission Staff for review.
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Todd’s Easy Moves stated that it would be good to require moving companies to do
criminal background checks on their employees.

Issue No. 2 — Are there ways in which the Commission can unprove its enforcement of the
requirements contained in existing statutes and Commission rules once an applicant is certified
to ensure that the applicant remains compliant?

All American commented that Issue Nos. 2 and 3 needed to be answered as one question.
All American is of the opinion that there is currently very little prosecution and enforcement of
the Commission’s requirements and this is largely because neither the Public Staff nor the
Commissicn Staff believes that they are responsible for enforcement.

City T & § combined Issue Nos. 2 and 3 and offered the following comments. City T&S
stated that currently there ¢an only be improvement in the areas of enforcement and prosecution.
City T&S believes that enforcement and prosecution are two entirely different problem areas.
City T&S$ questioned, “Is it criminal law to enforce and is it Commission rules and statutes to
prosecute?” City T & S observed that by 2003, when the industry became partially deregulated
with the implementation of the MRT, the General Assembly had already increased the fine which
enforcement officials could assess from $75 to $1,000. At that time, according to City T&S,
Industry understood that it would help to “police” HHG applicants and existing carriers. City
T&S explained that industry representatives, upon learning of an impending violation, would
inform DMV of dates, locations, and any evidence they had. City T & S recounted that in 2003,
enforcement personnel issued citations totaling over $§150,000, City T & S stated, however, that
unfortunately there were not good mechanisms in place to collect unpaid fines or pursus for
prosecution. City T&S stated that enforcement became an issue when DMV merged with the
State Highway Patrol Motor Carrier Enforcement Administration Section of the North Carolina
Department of Crime Control & Public Safety (State Highway Patrol). When that happened,
City T&S remarked, there was very little if any enforcement for over a year. City T&S stated, “Tt
was then [that] Industry came back to the Commission asking for clarification as to their
responsibility to ensure Industry of enforcement and prosecution. Industry blamed the
Commission, [fJhe Commission blamed the Highway Patrol. Highway Patrol was not aware of
the problems of Commission statues and rules. Thus a full circle was created without direction,.
leadership or solutions.”

City T & S remarked that more recently, it and some other HHG movers met with
Chaimman Finley and Commissioner Ervin to discuss industry problems, particularly
enforcement. City T & S noted that outcomes of the meeting included the agreement that the
industry needs somebody in the General Assembly to represent them,; that the industry needs to
meet with, educate, and gain the support of the State Highway Patrol; and that a task force
consisting of Industry, the Public Staff, and the Commission Staff personnel needs to be formed
to address enforcement. City T & S stated that since the meeting with Chairman Finley and
Commissioner Ervin, the industry has met with House Member Danny McComas of Wilmington,
who has promised his support if needed in the General Assembly; the industry has met with
Major Jamie Hatcher and Major Marc Nichols of the State Highway Patrol; and the task force
has met several times. The State Highway Patrol assigned Lieutenant Shackelford and Trooper
Waters to the task force. City T & S asserted that Industry knows how to comply with the
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Commission’s statutes and rules; the State Highway Patrol has done what it needs to do by
including HHG moving training at their academy and weigh stations; and now the Commission
needs to determine gxactly how it wants to handle violations of carrier statutes and rules. City T
& S stated that the main problem the task force identified was once it has been determined that a
carrier is in violation, what is the complete process from start to finish to either get the carrier in
compliance or pursue for prosecution. City T&S concluded its comments by elaborating as
follows on this main problem:

How and who is going to determine if there is show cause to further pursue or not
pursue for prosecution. Can or will the Commission under its jurisdiction revoke
certificates? The Commission can improve by getting involved with Industry and
the Highway Patrol in the field. Highway Patrol has trained its officers at weigh
stations and on the roads onhow to look for carriers that could be in violation:
Commission needs to visit suspected carriers in the field especially for new
certificated carriers.  Commission needs to determine what the specific
consequences will be for certain statues or rules violations. Commission fieeds to
clarify its position on how to and when to apply Utility Law versus Criminal Law
and who is going to pursue. Who is going to collect evidence to prove show
cause. If show cause can be proven who will take control to prosecute. Will it go
before the Commission or to Superior Court. Commission needs to determine
who will be held accountable for fines issued and fines collected. Commission
needs to determine a clear and concise procedure and timeline for both Industry
and Patrol to follow once a carder is in violation. Commission needs to
determine a realistic time frame fo chart the time it takes for the Carriers to
respond to Commission requests for information. And finally, the Commission
needs to determine what is going to be the end result for specific violations and
who will follow up to see if the end result has been implemented.

Dunnagan’s Moving recommended that either the Commission or Public Staff audit a
mover within 90 days of the mover being granted authority. In addition, Dunnagan’s Moving
recommended that a new mover be audited after the initial 90-day period if there is a complaint
against the mover. Further, Dunnagan’s Moving suggested that the State Highway Patrol should
pay a visit to the location of the operation for a compliance check and a citation should be-issued
if the operation is in violation.

Movin’ On Movers stated that an improvement would be to require applicants to attend
an MRT training seminar prior to, rather that subsequent to, being certified. Movin’ On Movers
further-asserted that newly-certified movers should be audited-at their place of business within
six months of being certified to ensure compliance with the Commission’s statutes and rules.

The NCMA is of the opinion that the Commission is doing a good job of enforcing the
Commission’s rules in regard to certificated carriers. The NCMA believes that the monthly MRT
seminars are very beneficial in this regard.

The Public Staff explained that certificated movers must submit certificates of insurance
showing vehicle, cargo, and general liability insurance coverage with their annual reports each
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year. The Public Staff explained further that this requirement was established because some
movers were not maintaining the required levels of coverage and some insurance companies
providing the insurance were not authorized to provide insurance in North Carolina. The Public
Staff recommended that the Commission intensify its review of the submitted insurance
documents fo ensure that all insurance is of the required amounts and provided by propeily
authorized insurance companies.

The Public Staff explained that currently, approximately 150 moving company
employees per year attend MRT trainings seminars, conducted jointly by the Public Staff, the
Commission Staff, and the NCMA. The Public Staff explained further that in January 2006, the
Commission began requiring all newly-certificated movers to attend an MRT training seminar
within 90 days of the date of the order granting authority, and the Commission also recently
began requiring the same thing for transferees, The Public Staff noted that at this time,
approximately 60 movers holding certificates of exemption prior to January 2006 have never
attended an MRT seminar. The Public Staff recommended that the Commission require movers
issued certificates prior to January 2006 to attend an MRT training seminar if they have not
already done so.

Todd’s Easy Moves suggested that more mandatory training classes would help ensure
that certified movers remain in compliance with the Commission’s requirements.

Issue No. 3 — Are there ways in which the Commission can better identify, investigate, pursue,
and obtain the prosecution of individuals or businesses that operate in violation of our statutes
and rules?

All American commented that Issue Nos. 2 and 3 needed to be answered as one question.
All American is of the opinion that there is currently very little prosecution and enforcement of
the Commission’s requirements, and that this is largely because neither the Public Staff nor the
Commission Staff believes that they are responsible for enforcement.

City T & 8 combined Issue Nos. 2 and 3 and offered comments which have been
previously summarized hereinbefore under Issue No. 2. Those comments therefore are not
repeated here.

Dunnagan’s Moving remarked that many applicants are already operating even though
they have not yet receivéd the authority to operate from the Commission. Dunnagan's Moving
commended Ms. Carol Stahl on the illegal mover work she has done. Dunnagan’s Moving
recommended that there be at least four dedicated officers to work with the Commission and the
Public Staff to ensuwre compliance of all operations within North Carolina concerning the
movement of household goods.

Movin’ On Movers stated that the enforcement of the existing Commission’s
requitements has always been a problem. Movin' On Movers asserted that a necessary
improvement in the enforcement process is the timelier submittal of information to the State
Highway Patrol.
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‘The NCMA stated, “Enforcement has always and will continue to be necessary. An
illegal operator puts the public at risk. There s no one in a consurnér’s life that will make them
as vulnerable as a mover, They are trusting a complete stranger to drive off with everything they
own, The public deserves to have movers that have the proper equipment, insurance to ensure
that they have a successful move, and are financially solvent.”

The NCMA discussed Craigslist, the classified advertising website. The NCMA
expressed concern that it is frequently used by illegal movers to advertise their services. The
NCMA recommended that the Commission arrange to have Craigslist put a link on its website
that would direct users to the Commission’s aforementioned one-stop HHG mover webpage.
The NCMA asserted that this would help educate both consumers and illegal movers of the
Commission’s requirements. The NCMA opined that many consumers and illegal movers are
not aware of the Commission’s requirements. The NCMA maintained that several states,
including California, Illinois, and Washington have already arranged with Craigslist to put links
on its website, and several other states are actively pursuing this.

The NCMA stated that the problem of illegal movers exists everywhere. The NCMA
reasoned that the Commission would benefit from knowing what other states ar¢ doing about the
problem, and accordingly offered the following comments:

The Tllinois Commission sends.a letter to an illegal operator when it is informed
of one. This letter requires a response within 10 days, with a warning if they do
not respond, a citation in the amount of $750 will be issued. Once this citation
has been issued, an officer goes out to do an investigation of [the company’s]
paperwork. This often results in additional penalties. This has been a very good
deterrent.

The Oregon Department of Transportation, along with the Cregon State Police
and the Lane County Sheriff’s Department has recently conducted a sting
operation. They pre-identified firms they knew were operating without proper
autherity and made-appointments, Seven companies showed up at the house, 18
truck safety violations were issued, 1 vehicle [was] placed out of service for
safety violations. Al were issued citations for not having an ODOT permit. One
citation for driving while suspended; two citations for driving uninsured and two
vehicles were impounded. Two individuals. were also arrested on outstanding
warrants.—one as a fugitive from justice on a child fondling charge and the other
on a parole violation. ODOT highly publicized this sting operation and in their
press release educated consumers on why to choose a licensed and insured
movers. Sting operations get the word out to both the illegal operators and the
public.

Washington State’s regulatory agency has gotten the Craig’s List link and
publicized the reason why they did this. They are also proposing legislation that
would allow them to actively pursue any illegal "operator who simply holds
themselves out as a mover as being a violation, without having proof of a move
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taking place. This [is] being done because consumers are afraid to come forward,
fearing retaliation from an illegal operator.

New Jersey fines illegal operators after receiving a complaint against one. They
also make them sign a Consent Order, stating that they will cease illegal activity
and send them an applicdtion to apply for a mover's license. The fines have
ranged from $500 to $2500, with provisions for up to $10,000 for repeat
offenders.

New York is regulated by the Department of Transportation, which is broken up
into 11 regions. Within each region, there arc dedicated investigators for
household goods compliance, All new household goods carriers are placed under
probationary status for one year. This allows the state to rescind their authority if
they sec a pattern of issues and complaints® viclations. They are also required to
attend a class on NY household goods and compliance, before they receive their
authority. NYDOT also has regulation on how 2 mover can advertise. This was
done because NYDOT realized that they cannot place restrictions on the Yellow
Pages and other similar companies. Movers have to have their physical address
and their certificate number in their advertising. They cannot say things like
“Fully Insured” or “Cheapest Mover.” If they make these statements, they have
to furnish proof to the DOT that the statements are true. They will ask the mover
to remove any questionable phrase from their advertisements. Illegal operator’s
ads are easily identified because they are not following the laws. Fines are levied.

The NCMA stated that it would be good if the Commission had a standard method, such
as for example, a dedicated email address, for reporting illegal movers. The NCMA pointed out
that its member companies are very good at identifying illegal movers. The NCMA contended
that the Public Staff’s plan to have an employee dedicated to the handling of illegal movers is a
step in the right direction, and said too that a similar employee on the Commission Staff would
be good, The NCMA commenied that in regard to the State Highway Patrol, it would be helpful
to have a single contact person for each of the eight troops in the state. The NCMA
recommended that there be more meetings about illegal movers involving the NCMA, the
Commission, the Public Staff, and the State Highway Patrol. The NCMA closed by saying, “The
goal of the NCMA is not to keep illegal operators from becoming movers or any restraint of
trade with them. Qur goal is for illegal operators to be legal and operate under the Commission’s
rules. We feel that the public needs to know that a company in a legitimate industry is operating
legitimately. We are willing to assist the Commission in identifying illegal operators; however,
it is the Commission’s responsibility to enforce their rules and regulations.”

The Public Staff explained that the identification and investigation of illegal movers is
currently conducted by the Public Staff. Illegal movers are discovered in the yellow pages of
published telephone directories and are brought to the Public Staff’s attention by consumers and
certificated movers. In addition, investigating one illegal mover often resuits in the discovery of
other illegal movers. The Public Staff noted that thus far their work has resulied in the
identification of approximately 300 companies that are operating in violation of the
Commission’s requirements. The Public Staff explained further that upon discovery of an illegal
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mover, they first attempt to educate the mover about the Commission’s requirements. If the
mover does not file an application or cease its operations, the Public Staff refers the mover to the
Commission Staff for referral to the State Highway Patrol. The State Highway Patrol’s findings
are reported to the Commission Staff within 30 days, and the subsequent action taken is
determined by what is written in the State Highway Patrol’s report. The Public Staff contended
that the Commission has authority under G.S. 62-310(a) to fine an illegal mover pursuant to a
show cause proceeding. The Public Staff aiso contended. that the Commission has authority
under G.S. 62-278 to order the revocation of license plates issued to an illegal mover, The
Public Staff opined that a two-pronged effort (from both the State Highway Patrol and the
Commission) to pursue illegal movers could result in increased compliance with the
Commission’s requirements.

The Public Staff commented that Commission Rule R2-26(a) tequires that the mover’s
name, home address, and certificate number appear on both sides of its vehicles in letters and
numbers not less than three (3) inches high. The Public Staff stated that State Highway Patrol
troopers have suggested that certificated movers also put the certificate number on the rear of the
vehicle when possible. Troopers stated that immediately visible identification would help them
determine whether the vehicle is. operated by a certificated mover. The Public Staff stated that
they-and the NCMA have recommended that movers add their information to the rear of their
vehicles. “The Public Staff suggested that the Commission consider modifying Rule R2-26(2) to
include this requirement.

The Public Staff also believes that a more informed public could reducs the use of limited
resources fo pursue illegal movers. The Public Staff accordingly recommended a public
awareness program. The Public Staff stated that it is prepared to work with the Commission
Staff to develop and implement a public awareness program.

Todd’s Easy Moves stated that the State Highway Patrol should be allowed to do their
job without their hands tied behind their backs with red tape. Also, somehow make it so that
illegal movers cannot advertise in the yellow pages of published telephone directories.

Issue Concerning Portable On Demand Storage [POI)S!—Like Operations - In addition to its

aforementioned comments on the three issues on which the Commission requested comments,
Dunnagan’s Moving also provided the following comments concerning PODS-like operations:

In closing, I would like to add [that] the Commission should also make
competition more fair and equal. The Commission has ruled that PODs like
operations do not have to be certified to move household goods within North
Carolina. It is my understanding the reasoning of the Commission is to promote
competition in the movement of household goods. PODs and like operations
compete daily with certified and illegal household goods. Certified movers must
apply charges (for the same service) for moving houschold goods from MRT-1,
PODs and like operations are not required to follow MRT-1. I ask you, the
Commission, is this fair and level competition? This affects all certified movers
concerning hourly, weighted moves as well as storage-in-transit moves. Certified
movers have the burden to pay regulatory fees to the stale and maintain insurance
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at al] times whereas the PODs and like operations have no such requirements. To
me this is unfair regulation of a competitive market.

DISCUSSION AND CONCLUSIONS

With respect to Issue No. 1, Dunnagan’s Moving commented that the Commission is too
lenient in its review of applications in regard to both’ the applicants’ financial information and
industry experience. Dunnagan’s Moving opined that the way the Commission reviews
applications contributes to what it believes is a high failure raty of new moving companies.
Similarly, the NCMA also complained that the Commission is too lenient in its review of
applicants’ financial information, and that this contributes to a high failure rate of new moving
companies. The NCMA suggested that the Commission require an applicant to submit, along
with their application, their financial information by means of a balance sheet prepared by a
CPA. The NCMA remarked that the problem with certificated moving companies going out of
business is that consumer damage complaints may not be able to be resolved after the mover they
contracted with is no longer in business,

Based upon the Commission’s review and recollection of consumer complaints which
have come to its attention in the past, and despite the fact that the Public Staff receives a number
of consumer complaints for damage allegedly caused by moving companics, the Commission is
not aware of any consumer complaints against certificated moving companies that were no
longer in business at the time a complaint was made against them. At this juncture, the
Commission does not believe that there is a need to modify the current application requirements
for an applicant to apply for a certificate of exemption. Therefore, the Commission finds and
concludes that it should maintain its current application requirements and procedures under
which applicants may seck and obtain a certificate of exemption to transport HHG.

Further, with respect to Issue No. I, Todd’s Easy Moves recommended that the
Commission should require moving companies to do criminal background checks on their
employees,

In this regard, the Commission points out that the Augnst 29, 2008 Order Amending
Rule R2-8.1, at Page 28, provides as follows:

The Commission recognizes that applicants and operators may hire
employecs possessing criminal backgrounds. This is not necessarily a bad thing.
Instead, it is a management decision that the Commission believes to lie within
the purview of the operator of the business rather than a matter the Commission
should necessarily become involved in addressing. There are obvious practical
limitations to the Commission’s ability to obtain and review such information
concerning every employee of an applicant or operator. More importantly,
imposing such a requirement would run the risk of having the Commission
become too involved in the management of the businesses providing intrastate
HHG moving services in the state. That said, the management and operation of
these business, as they affect the public interest, are legitimate interests of the
Commission, and should the hiring decisions of & certificate holder and the
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actions of its employees negatively impact the public interest, the Commission
retains the authority to investigate and respond to such circumstances.

The Commission does not find that Todd’s Easy Moves has offered any underlying
rationale for implementing a requirement that would force certificated HHG moving companies
to do criminal background checks on their employees. Based upon the foregoing, the
Commission finds and concludes that it should maintain its current requirement that only the
applicant or all of its partners/principals submit to the Commission certified criminal history
record checks.

Additionally, with respect to Issue No. 1, the NCMA suggested that the Commission
develop, as the Califomia Public Utilities Commission has done, a one-stop webpage on its
website from which potential movers could easily leam everything they need to know about the
HHG moving indusiry in North Carolina and the Commission's requirements, The NCMA
recommended that such a webpage should have several links to other webpages that explain
- different aspects of the HHG moving industry. Related to this, the Public Staff suggested that a
FAQ document be developed and posted on the Commission’s website,

The Commission agrees that a one-stop webpage and a FAQ section are good ideas. The
Commission website currently has a Transportation Industry webpage with several links to other
pages that explain different aspects of the moving industry. However, the Commission believes
that the Transportation Industry webpage could be enhanced by the addition of items such as
FAQ, insurance requitements, centact information, and additional links to HHG moving industry
information. Accordingly, the Commission is inclined to make such enhancements to its
Transportation Industry webpage and directs the Commission Staff to consult with the Public
Staff and the NCMA to develop and present proposed recommendations for changes to the
Commission for consideration. The proposed recommendations should include specific content
and suggestions to enhance clarity, usefulness, and user friendliness of the Commission’s
Transportation Industry webpage.

Regarding Issue No. 2, Dunnagan’s Moving recommended that a new mover should be
audited within 90 days of being granted authority; that a new mover should be audited, after the
initial 90-day period, if there is a complaint against the mover; and that the State Highway Patral
should pay a visit to the location of a new operation for a compliance check and issue a citation
if the operation is in violation, Movin® On Movers suggested that newly-certificated movers
should be audited at their place of business within six months of becoming certified to ensure
compliance with the Commission’s requirements.

The Commission understands that the current practice of the Public Staff is to audit new
movers within three to six months of their having received a certificate of exemption from the
Commission and to audit more established movers when they are having significant difficulties.
The Public Staff conducts non-on-site audits that consist of a review of specifically requested
information submitted by the movers, The Commission is of the opinion that the Public Staff's
current audit regimen is sufficient and that it serves its intended purpose of ensuring that moving
companies operate within the guidelines of the Maximum Rate Tariff (MRT). The Commissicn
finds and .concludes that it should not require the Public Staff to conduct on-site gudits of
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newly-certificated movers within six months of their becoming certified, as suggested by Movin’
On Movers. Further, as to the suggestion by Dunnagan’s Moving that the Commission should
suggest that the State Highway Patrol routinely investigate newly-cettificated movers, the
Commission declines from making such a suggestion,

Further, with respect to Issue No. 2, Movin’ On Movers recommended that an
improvement would be to require applicants to attend an MRT {raining seminar prior to, rather
that subsequent to, being certified. Todd's Easy Moves suggested that more mandatory fraining
classes would help ensure that certificated movers remain in compliance with the Commission’s
requirements. The Public Staff suggested that the Commission require movers that were issued
certificates of exemption prior to January 2006 to attend an MRT training seminar if they have
not already done so.

At this time, the Commission believes that its current practice requiring a
newly-certificated camier to attend an MRT training seminar within the first three months aRer
the issuance of the order granting its certificate of exemption is reasonable. The Commission
began this requirement in January 2006. MRT training seminars are usually held once a month,
except for July, which is the peak month for moves, and the seminars are free and open to any
carriers who want to come, if room permits. The Commission agrees with the Public Staff’s
suggestion that movers that were issued certificates of exemption prior to Janvary 2006 should
be required to attend an MRT training seminar if they have not already done so, Consequently,
the Commission finds and conciudes that it is appropriate to reguire all HHG movers who were
certified prior to January 2006 to attend an MRT training seminar.within the next six months,
unless they have already done so. The Commission finds and concludes that it will request that
the Public Staff prepare and provide a complete listing to the Commission of all the carriers that
should be notified of this requirement.

Additionally, with respect to Issue No. 2, the Public Staff suggested that the Commission
Staff review the insurance documents submitted by movers with their annual repords to ensure
that all their required types of insurance (vehicle, cargo, and general liability) are in the required
amounts and provided by insurance companies who are autherized to provide insurance in North
Carolina.

The Commission agrees with this suggestion and the Commission Staff will review all
certificates of insurance for general liability, cargo liability, and vehicle liability coverage
submitted by movers with their annual reports to ensure that certificated HHG carriers are in
compliance with the Commission’s insurance requirements. In addition, the Commission Staff
will continue with its ongoing weekly monitoring of the North Carolina Division of Motor
Vehicle’s database to discover any cancellations or pending cancellations of certificated movers’
insurance.

Regarding Issuc Nos. 2 and 3, comments were raised about how to enforce the
Commission’s requirements and how to investigate and prosecute individuals or businesses that
operate in violation of the Commission’s statutes and rules. Several of the comments about
illegal movers, particularly those of City T&S and All American, suggests that the Commission
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needs to establish a clear and well-defined operating procedure for the thorough handling of
illegal movers.

The Commission does mot entirely agree with many of the comments regarding
enforcement. However, because it may be helpful to interested parties, the Commission’s
enforcement procedure is generally described below.

Complaints regarding illegal operators are initially reported and/or referred to the Public
Staff. Complaints may be referred by movers, the State Highway Patrol, the Commission, or
members of the general public. Upon receipt of any such complaint, the Public Staff, pursuant to
N.C.G.S. 62-15(d)(7), will investigate the matter in a manner it determines appropriate and seek
to resolve any issue of legal noncompliance. If the Public Staff is unable to resolve the matter
such that it is able to determine either that the operator is operating in accordance with the law
and the Commission’s Rules and/or has ceased to operate illegally, the Public Staff may assist the
complaining party having an interest in the subject of the matter to bring a complaint in the
complaining party’s name pursuant to N.C.G.S 62-73 (if the complaining party wishes to bring a
formal Complaint), or may, in the Public Staff’s discretion, petition the Commission to initiate
proceedings to review the matter pursuant to N.C.G.S. 62-15(d)(4). After a formal Complaint is
filed with the Commission or the Public Staff has petitioned to initiate proceedings, the matter
will be assigned a docket number by the Clerk and the docket will be handled either as provided
in Commission Rule R1-9 or as a Show Cause proceeding if so ordered by the Commission. If
no final disposition of the matter is made prior to the cause coming on for a hearing, the
Commission will ultimately enter an order supported by competent material and substantial
gvidence upon consideration of thé whole record. If the Commission determines that the
defendant in a Complaint proceeding or a respondent in a Show Cause proceeding is in violation
of applicable law and/or the Rules of the Commission, the Commission may take such actions
against the defendant or respondent as permitted by law, including but not limited to the issuance
of injunctions, the revocation or withholding of certification, the imposition of penalties and
fines, and the revocation of license plates.

The Commission finds and concludes that the above-described procedure is sufficient for
the enforcement of current law and the Commission’s rules relating to carriers of household
goods,

Next, with respect to Issue No. 3, the NCMA discussed having Craigslist, the classified
advertising website, to put a link on its website that would direct users to the Commission’s one-
stop, HHG movers’ webpage. The NCMA asserted that many consumers and illegal movers are
not aware of the Commission’s requirements and that a link on the Craigslist site would help
educate uninformed illegal movers and consumers. The NCMA reported that several states,
including Califomia, Illinois, and Washington, have already arranged to have Craigslist include
links to their respective state webpages, and that several other states are actively pursuing this
arrangement.

The Commission finds and coneludes that having a link to its Transportation webpage
should be further examined and directs the Commission Staff to investigate the possibility of
having Craigslist add such a link to its site, Craigslist’s requirements and terms for same, and
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potential issues that should be considered prior to entering into an agreement with Craigslist
regarding such a link.

Further, with respect to Issue No, 3, the Public Staff suggested that the Commission
amend Rule R2-26(a) to include the requirement that movers put their certificate number on the
rear of their vehicles so that the State Highway Patrol can more easily identify the vehicles of
uncertificated moving companies. The Public Staff observed that the State Highway Patrol
troopers had suggested that certificated movers should also place the certificate number on the
rear of the vehicle as it would help to have such immediately visible identification to determine
whether the vehicle is being operated by a certificated mover, The Public Staff stated that the
NCMA has also recommended that movers add their information to the rear of their vehicles.

Currently, pursuant to Rule R2-26(a), the following is required:

No carrier shall operate any motor vehicle upon the highways in the
transportation of household goods or passengers for compensation unless the
name, or trade name, home address and the North Carolina number assigned to
such carrier, as provided in Rule R2-25 appear on both sides of such vehicle in
letters and figures not less than three (3) inches high.

The Commission agrees with this recommendation and finds and concludes that it will initiate a
docket to amend Rule R2-26(a) to include the underlined text as follows:

No carrier shall operate any molor vehicle upon the highways in the
transportation of household goods or passengers for compensation unless the
name, or trade name, home address and the North Carolina number assigned to
such carrier, as provided in Rule R2-25 appear on both sides of such vehicle in
letters and figures not less than three (3) inches high. The North Carolina number

assigned fo such carrier shall also be placed on the rear, right lower quadrant, of
such vehicle in letters and figures not less than three (3) inches high.

Lastly, with respect to Issue No. 3, the Public Staff suggested that 2 more informed public
could help reduce the use of limited resources to pursue illegal movers. The Public Staff
recommended a public awareness program and offered to work with the Commission Staff to
develop and implement such a program,

The Commission agrees that a public awareness program could be helpful and might
reduce the use of limited resources to pursue illegal movers. The Commission directs the
Commission Staff to develop a public awareness program in consultation with the Public Staff
and the NCMA and to present the proposed program to the Commission for its approval,

Finally, regarding the PODS-like operations issue raised by Dunnagan’s Moving, the
Commission has previously reconsidered the issue of whether PODS-like operations should be
treated as HHG transportation subject to Commission regulation, at the request for
reconsideration filed by Dunnagan’s Moving on Qctober 26, 2004, in Docket No. 1-100, Sub 61.
In said docket, on March 23, 2005, the Commission issued its Order Ruiing On Request For
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Reconsideration, and therein, the Commission ordered, “That the Commission Staff’s opinion
letter issued in August 2003 be, and the same is hereby, affirmed, and that the type service
provided by PODS, i.e., rental and transporting of portable storage containers, does not constitute
household goods transportation subject to regulation by the Commission.” PODS-like operations
are of interest to the Commission, and if a PODS-like operation provides any regulated services
such as loading/packing and/or unloading/unpacking of a portable storage container for a
customer, or is in control of a third party providing this service, such PODS-like operation will
be required to obtain a certificate of exemption from the Commission. The Commission finds
and concludes that the matter raised by Dunnagan’s Moving regarding PODS-like operations is
beyond the scope of this proceeding.

IT IS, THEREFORE, ORDERED as follows:

1. That the Commission Staff, in consultation with the Public Staff and the North
Carolina Movers Association, shall develop a proposal, for review and approval by the
Commission, to enhance the clarity, usefulness, and user friendliness of the Commission’s
Transportation Industry webpage.

2 That all HHG movers issued certificates of exemption by the Commission prior to
Janvary 2006 will attend an MRT training seminar, if they have not already done so, within six
months of the date of this Order. The Commission Staff will request from the Public Staff a
complete listing of all the HEG movers that need to be notified of this requirement.

k3 That the Commission Staff shall review all certificates of insurance, which
certificated movers submit each year with their annual reports, to ensure that movers are in
compliance with the Commission’s insurance requirements. Certificated movers shall submit
capies of certificates of insurance included in their annual reports to the Commission Staff at the
time they file their annual reports. The Commission Staff will continue with its weekly
monitoring of the North Carolina Division of Motor Vehicle’s database to discover any
cancellations or pending cancellations of movers’ insurance.

4. That complaints regarding suspected illegal movers shall be handled according to
the procedure set forth hereinabove in the Discussion and Conclusions section of this Order.

5. That the Commission Staff shall further examine having a link placed on the
Craigslist website that would direct Craigslist users to the Commission's Transportation Industry
webpage.

6. That the Commission will initiate a docket to amend Rule R2-26(a) to include the
underlined text as follows:

No carrier shall operate any motor vehicle upon the highways in the
transportation of household goods or passengers for compensation unless the
name, or trade name, home address and the North Carolina number assigned to
such carrier, as provided in Rule R2-25 appear on both sides of such vehicle in
letters and figures not less than three (3) inches high. The North Carolina number
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assigned to such carrier shail also be placed on the rear, right lower quadrant, of
suph vehicle in letters and figures not less than three (3) inches high.
7. That the Commission Staff will consult with the Public Staff and the North

Carolina Movers Association to develop a proposal, for review and approval by the Commission,
for a HHIG mover public awareness program.

8: That the matter of PODS-like operations is beyond the scope of this proceeding.

ISSUED BY ORDER OF THE COMMISSION.
This the 30® day of October, 2009,

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

brl03069.01
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DOCKET NO. E-2, SUB 931

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of ) : ' 7
Application by Carolina Power & Light ) ORDER APPROVING AGREEMENT
Company, d/b/a Progress Energy Carolinas, )  AND STIPULATION OF PARTIAL
Inc., for Approval of Demand Side Management )  SETTLEMENT, SUBJECT TO CERTAIN
and Energy Efficiency Cost Recovery Rider ) COMMISSION-REQUIRED
Pursuant to G.S. 62-133.9 and Commission - ) MODIFICATIONS
Rule R8-69 )

HEARD IN: Commission Hearing Room 2115, Dobbs_Building, 430 North Salisbury Street,
Raleigh, North Carolina, on September 17, 2008, and January 7 and 8, 2009

BEFORE:  Chairman Edward S. Finley, Jr., Presiding; Commissioner Robert V. Owens,
Jr., Commissioner Lorinzo L. Joyner, and Commissioner William T.
Culpepper, ITI

APPEARANCES:

For Progress Energy Carolinas, Inc.:

Len S. Anthony, General Counsel, Progress Energy Carolinas,llnc., Post Office
Box 1551, PEB 17A4, Raleigh, North Carolina 27602-1551

Dwight Allen, The Allen Law Offices, PELC, 3737 Glenwood Avenue, Suite 100,
Raleigh, North Carolina 27612

For the Using and Consuming Public:

Kendrick C. Fentress, Staff’ Attomey, Public Staff - North Carolina Utilities
Commission, 4326 Mail Service Center, Raleigh, North Carolina 27699-4326 -

Leonard G. Green, Assistant Attorney General, North Carolina Department of
Justice, Post Office Box 629, Raleigh, North Carolina 27602-0629

For the Carolina Industrial Group for Fair Utility Rates II:

Carson Carmichael and Ralph McDonald, Bailey & Dixon, L.L.P., Post Office
Box 1351, Raleigh, North Carolina 27602-1357

For the Environmental Defense Fund, Natural Resources Defense Council, Southern
Alliance for Clean Energy, and Southern Environmental Law Center:
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Gudrun Thompson, Southem Environmental Law Center, 200 W. Franklin Street,
Suite 330, Chapel Hill, North Carolina 27516-2520

Sarah Rispin, Southern Environmental Law Center, 20I W. Main St.,
Charlottesville, Virginia 22902

For North Carolina Waste Awareness and Reduction Network:
John Runkle, Post Office Box 3793, Chapel Hill, North Carolina 27515
For Wal-Mart Stores East, LP and Sam's East, Inc.:

Holly R. Smith, Russell W. Ray, PLLC, 6212-A Old Franconia Road, Alexandria,
Virginia 22310

Michael W. Washbum, Brown, Crump, Vanore & Tiemey, 421 Fayetteville Street
Mall, Raleigh, North Carolina 27601

For the North Carolina Sustainable Energy Association:
Kurt Olson, 417 8. Boylan Street, Raleigh, North Carolina 27617

BY THE COMMISSION: G.S. 62-133.9(d) authorizes the Commission to approve an
annual rider to the rates of electric utilities to recover all reasonable and prudent costs incurred
for the adoption and implementation of new demand-side management and energy efficiency
(DSM/EE) programs, In accordance with Commission Rule R8-69(b), such rider consists of the
utility’s reasonable and appropriate estimate of expenses expected to be incurred during the rate
period and an experience modification factor (EMF) rider to collect the difference between the
utility’s actual reasonable and prudent costs incurred during the test period and actual revenues
realized during the test period under the DSM/EE rider then in effect. The Commission is also
authorized to award incentives to electric utilities for adopting and implementing new DSM/EE
programs, including appropriate rewards based on the sharing of savings achieved by the
programs. Further, Commission Rule R8-69(b) provides that the Commission will each year
conduct a proceeding for each electric utility to establish an annual DSM/EE rider to recover
DSM/EE related costs.

Pursuant to G.S. 62-133.9 and Commission Rule R8-69, on June 6, 2008, Carolina
Power & Light Company, d/b/a Progress Energy Carolinas, Inc. (PEC or Company),
filed an application and the associated testimony of Robert P. Evans for the approval of
Rider BA-1. to recover reasonable and prudent forecasted DSM/EE costs, and incentives in the
form of Net Lost Revenues and a sharing of savings. PEC also sought approvat for an EMF rider
and, pursuant to Commission Rule R8-69(b)(2), PEC also requested recovery, through the EMF
rider, of its costs, including Net Lost Revenues and Program Performance Incentives (PPD),
incurred up to 30 days prior to the hearing in this proceeding. On June 9, 2008, PEC filed a
corrected version of the work papers attached to its June 6, 2008 filing.

63



PR,
1 i,

ELECTRIC — ADJUSTMENT OF RATES/CHARGES

On June 12, 2008, pursuant to G.S. 62-134, the Commission issued an Order suspending
. proposed Rider BA-1 pending further investigation, review, and decision. On June 18, 2008, the
Commission issued an Order Scheduling Hearing, Establishing Discovery Guidelines, and
Requiring Public Nofice.

On June 23, 2008, the Attorney General filed a notice of intervention, which is
recognized pursuant to G.S. 62-20. The intervention of the Public Staff is recognized pursuant to
G.8. 62-15(d) and Commission Rule R1-19(g). Other petitions to intervene were subsequently
filed and allowed as follows: by the Carolina Industrial Group for Fair Utility Rates II (CIGFUR
IT) on June 24, 2008 (allowed July 1, 2008); by Carolina Utility- Customers Association, Inc.
{CUCA) on July 3, 2008 (allowed July 8, 2008); by the North Carolina Sustainable Energy
Association (NCSEA) on July 23, 2008 (allowed July 31, 2008); by Wal-Mart Stores East, LP
and Sam'’s East, Inc. (Wal-Mart), on August 6, 2008 {allowed August 13, 2008); and jointly by
the Environmental Defense Fund (EDF), the Natural Resources Defense Council (NRDC), the
Sonthemn Alliance for Clean Energy (SACE), and the Southem Environmental Law Center
(SELC) on August 12, 2008 (allowed August 14, 2008) hereinafter collectively referred to as
“the Environmental Intervenors.”

On June 25, 2008, the ‘Public Staff filed a motion to disapprove PEC’s proposed
Rider BA-1, and on July 9, 2008, PEC filed comments in response to the issues raised in the
Public Staff’s filing.

On: July 10, 2008, the Public Staff filed a motion to allow email service of discovery,
which was allowed by Order issued July 15, 2008.

On July 18, 2008, the Commission issued an Order consolidating this docket with Docket
No. E-2, Sub 926 (Distribution System Demand Response (DSDR) program) for. hearing only,
since PEC in this docket is seeking recovery of the DSDR program implementation costs through
the proposed rider. Said Order also established dates for filing testimony and required
compliance with certain discovery guidelines.

On August 6, 2008, Holly Rachel Smith, attorney for Wal-Mart, filed a motion for pro
hac vice admission which was allowed by Order issued on August 13, 2008.

On August 12, 2008, Sarah C. Rispin, atiorney for the Environmental Intervenors filed a
motion for pro hac vice admission which was allowed by Order issued August 14, 2008,

On August 15, 2008, the Environmental Intervenors served their first data request on
PEC.

On August 20, 2008, PEC filed the supplemental direct testimony of Robert P. Evans.
On Angust 27, 2008, the Public Staff filed a motion to extend the due dates for testimony and to
reschedule the evidentiary hearing from September 17, 2008, to a date more suitable for all the
partics. On August 28, 2008, the Commission issued an Order on Motion to Reschedule Hearing
requiring that the parties confer and that the Public Staff file with the Commission an' agreed-
upon date for the rescheduled hearing or a report on such discussions. On September 4, 2008,
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the Public Staff filed its report on rescheduling the hearing; and on September 8, 2008, the Public
Staff filed a letter regarding the parties’ availability for hearing, Also on September 8, 2008, 2
notice of substitution for local counsel for Wal-Mart was filed. By Order issued
September 12,2008, the Commission rescheduled the evidentiary hearing for
December 17, 2008, and established new filing dates for testimony.

On September 11, 2008, PEC filed in this present proceeding, as required by Decretal
Paragraph No, 1 of the-Commission’s Order issued on August 25, 2008, in Docket No, E-2,
Sub 924, the amount of incremental administrative costs, general costs, and other costs deferred
as of September 1, 2008, as well as the portions of such amounts which PEC is seeking to
recover in its currently proposed DSM/EE cost recovery rider,

On September 16 and 29, 2008, PEC filed its newspaper affidavits of publication for the
public.notice required by the Commission.

On September 17, 2008, a hearing was held for the purpose of taking testimony from
interested members of the public. No public witnesses appeared.

On Qctober 15, 2008, in Docket Nos. E-2, Sub 926 (the DSDR program), Sub 929
(recovery of fuel and fuel-related costs), Sub 930 (recovery of Renewable Energy and Energy
Efficiency Portfolio costs), and Sub 931, PEC requested that the Commission allow Rider BA-1
to become effective on December 1, 2008. PEC made the request in order to allow all rate
adjustments to occur on the same date, subject to modification and possible refund, based on the
Commission’s decisions with respect to issues presented at the December 17, 2008 hearing. On
that same date, PEC filed its notice to customer of change in rates.

On October 17, 2008, North Carolina Waste Awareness and Reduction Network
(NC WARN) filed a petition to intervene. On October 20, 2008, PEC filed a motion in
opposition to NC WARN’s petition. On October 22, 2008, NC WARN filed its response to
PEC’s motion in opposition. On October 24, 2008, the Commission allowed NC WARN’s
intervention in the proceeding.

On October 22, 2008, the Commission issued an Order Allowing Comments in response
to PEC’s October 15, 2008 filing regarding PEC’s proposed implementation of Rider BA-1.

On October 31, 2008, the Public Staff filed comments that supported PEC putting
Rider BA-1 into effect as of December 1, 2008, subject to adjustment and refund with interest at
the time that the Commission specifies in its order following the December 17, 2008 hearing,
On November 14, 2008, the Commission allowed RiderBA-1 to become -effective
December 1, 2008, subject to refund with interest, and required PEC and the Public Staff to draft
a proposed Notice of Change in Rates to be sent to PEC’s customérs. On November 14, 2008,
PEC filed the revised supplemental testimony and exhibits of Robert P. Evans. On
November 18, 2008, PEC and the Public Staff submitted their proposed notice to customers,
which the Commission approved by Order issued on November 20, 2008. PEC subsequently
mailed such notice to all customers as a bill insert. On November 24,2008, PEC filed its rate
schedules, riders, and other revised tariffs,
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On November 20, 2008, the Environmental Intervenors filed a motion for extension of
time to file expert testimony and requested to reopen discovery. On November 26, 2008, the
Public Staff filed a response supporting such extension of time. Also on November 26, 2008, the
Commission issued an Order Granting Extension of Time.

On December 1, 2008, NCSEA filed the direct testimony of Rosalie R. Day.

On December 4, 2008, the Environmental Intervenors filed a motion to reschedule the
hearing from December 17, 2608, to a date in eatly January 2009. On December 35, 2008, the
Public Staff filed a letter supporting that motion and proposing other adjustments to the
procedural schedule. On December 8, 2008, the Commission rescheduled thé hearing for
January 7, 2009, and extended the dates for the filing of testimony, exhibits, and seitlement
agreements. On December 9, 2009, the Commission issued an Order Setting Time for Hearing
which established that the hearing would begin at 9:00 a.m, on January 7, 2009,

On December 9, 2008, the Public Staff filed the direct testimony of Michael C, Maness,
Also on December 9, 2008, PEC, the Public Staff, and Wal-Mart submitted an Agreement and
Stipulation of Partial Settlement (Stipulation) of certain issues in the consolidated dockets. On
December 12, 2008, PEC filed additional supplemental testimony and exhibits of Robert P.
Evans to provide the Commission with information in support of the Stipulation. On
December 23, 2008, the Public Staff filed the supplemental testimony of Michael C. Maness in
response ‘to ‘PEC witness Evans’s testimony; and NCSEA filed the addltmnal testimony of
Rosalie R. Day in response to the Stipulation.

Also on December 23, 2008, the Environmental Intervenors jointly filed the testimony of
J. Richard Homby, Brian M. Henderson, and Nathanael Greene. On December 29, 2008, PEC
filed a motion to strike portions of the prefiled testimony of witnesses Henderson and Greene; on
January 5, 2009, Environmental Intervenors responded in opposition to the motion; and on
Januvary 6, 2009, PEC replied. On January 6, 2009, the Commission granted PEC’s motion to
strike with respect to wilness Greene's testimony but denied it with respect to witness
Henderson’s testimony.

On-Jannary 5, 2009, PEC filed the revised testimony of Robert P. Evans in support of the
Stipulation and the rebuttal testimony of Laura A. Bateman. On January 6, 2009, PEC filed the
rebuttal testimony of B. Mitchell Williams.

The case came on for hearing as scheduled on January'7, 2009. The prefiled and
supplemental testimony of PEC witness Robert P. Evans was received into evidence, and
witness Evans presented direct testimony on behalf of the Company. The prefiled. and
supplemental testimony of Rosalie R. Day was received into evidence, and witness Day
presented direct testimony on behalf of NCSEA. The prefiled testimonies of Nathanael Greene
(the nonstricken portions only), Brian M. Henderson, and J. Richard Homby were received into
evidence, and these wilnesses presented direct testimony on behalf of the Environmental
Intervenors, The prefiled and supplemental testimeny of Michael C. Maness was received into
evidence, and witness Maness presented direct testimony on behalf of the Public Staff. The
rebuttal testimony of Laura Bateman and B. Mitchell Williams was received into evidence, and
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the witnesses presented testimony on behalf of PEC. The Commission also admitted into
evidence the exhibits of these witnesses. No other party presented witnesses, but one public
witness appeared at the beginning of the hearing: Marvin Woll.

On January 30, 2009, the Public Staff filed the Public Staff’s Maness Late-Filed Exhibit
Nos. | and 2.

The Commission initially scheduled proposed orders to be filed on February 20, 2009.
On January 30, 2009, the Commission issued a Post-Hearing Order requiring PEC to file certain
additionat information, requesting the Stipulating Parties to address an additional issue in their
briefs and rescheduling the date for the filing of proposed orders to February 27, 2009. On
February 3, 10, and 13, 2009, PEC filed the information required by the Commission’s
January 30, 2009 Order.

On February 5, 2009, PEC filed its confidential customer survey results as requested by
Chaimman Finley during the evidentiary hearing. On February 18, 2009, PEC filed supplemental
information on administrative and general (A&G) costs.

On February 20, 2009, CIGFUR 1 filed its Post-Hearing Brief.

On February 24, 2009, the Environmental Intervenors filed a motion requesting the
Commission to extend the time for the parties to file proposed orders and briefs until
March 13,2009. On February 25, 2009, PEC filed its opposition to such motion. The
Commission, by Order dated February 26, 2009, allowed an extension of time for all parties to
file briefs or proposed orders until March 6, 2009,

On March 2, 2009, Christopher Simmler filed additional comments regarding PEC’s
Petition for Approval of the DSDR program as a DSM program in Docket Nos, E-2, Sub 926 and
Sub 931. On March 10, 2009, PEC filed a motion to strike Mr. Simmler’s additional comments-

On March 3, 2009, the Commission issued a second Post-Hearing Order requiring PEC to
file certain additional information and revising the date for the filing of proposed orders to
March 20, 2009. On March 11, 2009, PEC filed the additional information required by the
Commission’s March 3, 2009 Order.

On March 5, 2009, the Environmental Intervenors filed Hornby Late-Filed Exhibit No. 1.
On March 6, 2009, PEC filed its motion to strike Homby Late-Filed Exhibit No, 1. On
March 16, 2009, the Environmental Intervenors filed a response to PEC’s motion to strike. By
this Order, the Commission finds good cause to deny PEC’s motion to strike Hornby Late-Filed
Exhibit No. 1. That exhibit is hereby made a part of the evidentiary record in this case.

On March 16, 2009, Wal-Mart filed a letter of clarification for the record.

The parties filed briefs and proposed orders by March 20, 2009, as allowed by the
Commission, with NC WARN filing its Brief on March 23, 2009,
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On April 29, 2009, the -Commission issued an Order Ruling on Motion {o Strike
Comments of Christopher Simmler.

Based upon PEC's application, the testimony and exhibits received into evidence at the
hearing, and the record as a whole, the Commission now makes the following

FINDINGS OF FACT

1. PEC is a duly orpanized corporation existing under the laws of the State of
North Carolina and is engaged in the business of developing, generating, transmitting,
distributing, and selling electric power to the public in North and South Carolina, and is subject
to the jurisdiction of the North Carolina Utilities Comnmission as a public utility. PEC is lawfully
before this Commission based upon its application filed pursuant fo G.S.62-133.9 and
Commission Rule R8-69.

2, The test period for the purposes of this proceeding is August 21, 2007 through
March 31, 2008.

3. Pursuant to Commission Rule R8-69(b)(2), PEC is-entitled to recover through its
EMF rider its costs incurred up 1o 30 days prior to the hearing, Inthis proceeding, such peried is
referred to as the prospective period, which is April 1, 2008 through July 31, 2008.

4. The rate period for the purposes of this proceeding is the 12-month period
December 1, 2008 through November 30, 2009, The rate period is the period during which the
DSM/EE rider established in this proceeding will be in effect.

5. Pursuant to the Commission’s November 14, 2008 Order allowing PEC’s Rider
BA-1 to be implemented, PEC is currently collecting the following DSM/EE rider charges,
. including EMF charges, subject to refund with interest, pending the Commission’s decision:

Rider in effect as of 12/1/2008, subject to refund
Customer Class . .
(includes pgross receipts tax and regulatory fee)
Residential - $0.00074 per kWh
Small General Service
Med. General Service $0.00047 per kWh
Large General Service ,
Lighting None
6. The reasonableness and prudence of the costs incurred or projected to be incurred

associated with PEC’s approved DSM/EE programs and meastres, other expenses incremental to
PEC’s DSM/EE efforts, the justification and amount of any utility incentives to be included in
the DSM/EE rider, and the determination of a rider or riders to allow recovery of such costs and,
as appropriate, incentives, are the only matters at issue in this Rule R8-69 proceeding. PEC’s
approved DSM/EE programs for purposes of this proceeding are:
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{a) Compact Fluorescent Light (CFL) Pilot Program, approved by the Commission in Docket
No. E-2, Sub 908 on September 19, 2007,

(b} Residential Home Advantage Program, approved by the Commission in Docket No. E-2,
Sub 928 on October 14, 2008,

(c) Commercial, Industrial, and Government (C1G) New Construction Program, approved by
the Commission in Docket No. E-2, Sub 928 on October 14, 2008,

(d) CIG Retrofit Program, approved by the Commission in Docket No. E-2, Sub 928 on
October 14, 2008,

(e) DSDR Program, approved by the Commission in Docket No. E-2, Sub 926, on
June 15, 2009,

(f) Residential EnergyWise Program, approved by the Commission in Docket No. E-2,
Sub 927 on October 14, 2008,

7. ltis appropriate for PEC to recover reasonable and prudent costs relative to the
DSM and EE programs, listed above, in its DSM/EE rider subject to review and true-up during
its next annual rider proceeding. PEC’s reasonable and prudent North Carolina retail test period
capitalized O&M expenses for its DSM/EB programs are $3,021,909; and subject to review in
PEC’s next annual DSM/EE rider proceeding, PEC’s reasonable and appropriate estimate of
North Carolina retail prospective period and rate period DSM/EE capitalized O&M expenses are
31,872,474 and $23,085,991, respectively,

8. The Stipulation and the Cost Recovery and Incentive Mechanism for
Demand-Side Management and Energy Efficiency Programs (Mechanism) entered into and
agreed to by PEC, the Public Staff, and Wal-Mart were filed with the Commission on December
9, 2008. The Stipulation and the Mechanism are reasonable and appropriate and should be
approved subject to certain Commission-required modifications, as discussed elsewhere herein
and as reflected in Appendix A {the Comunission-approved Mechanism) attached hereto. The
incentives proposed by the Stipulating Parties, including both Net Lost Revenues and the PPI,
are reasonable and appropriate, except for the Net Lost Revenues and PPI related to PEC’s CFL
Pilot program.

9, With respect to PEC’s CFL Pilot program, it is appropriate for the Company to
recover over 10 years, with a carrying charge on the unamortized balance, its reasonable and
prudent North Carolina retail test period capitalized O&M costs and, subject to review in PEC’s
next annual DSM/EE rider proceeding, its reasonable and appropriate estimate of North Carolina
retail prospective and rate period capitalized O&M costs as stipulated, but it is not reasonable or
appropriate to allow recovery of Net Lost Revenues and a PPI for the CFL Pilot program in the
DSM/EE rider. Such Commission-modified cost recovery is fair and reasonable to both PEC and
its ratepayers.

10.  Itis appropriate for PEC to amortize incremental A&G costs supporting its DSM
and EE programs over three years, with a carrying charge on the unamortized balance, rather
than over 10 years as agreed to in the Stipulation. As a general rule, A&G costs not direcily
related to an approved DSM or EE program should be deferred and amortized over a period not
to exceed three years. It is also appropriate for the Public Staff to monitor and review PEC’s
subject A&G costs on an ongoing basis, with particular emphasis on the effectiveness of the
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Company’s general EE education programs, and report its findings to the Commission during
PEC’s next and -future DSM/EE rider proceedings.

11, G.S. 62-133.9(¢) provides that the costs of new DSM/EE programs are to be
assigned to and recovered from only the class or classes of customers that directly benefit from
such programs. Therefore, the costs of an approved DSM/EE program or measure should first be
allocated to the North and South Carolina retail jurisdictions and such costs should then be
recovered from only the class.or classes of retail customers to-which the program is targeted. No
costs of any approved DSM or EE program should be allocated to the wholesale jurisdiction, as
agreed to in the Stipulation at Paragraph No. 4.A.

12.  The costs of PEC’s DSDR program should be recovered from all retail customers
that benefit; that is, all retail customers that receive power via PEC’s distribution system,
regardless of the “opt out” provision for industrial and large commercial customers contained in
G.8. 62-133.9(f). Industrial and Jarge commercial customers that receive power via PEC’s
distribution system may not opt out of this program or its costs, Consistent with the Stipulation,
PEC is authorized to recovér all reasonable and prudent costs associated with the DSDR
program, including a Net Lost Revenues incentive. The DSDR program will not, however, be
eligible for recovery of a PP, as apreed to in the Stipulation at Paragraph No. 3.B.

13, The allocation methodelogy, for purposes of allocating DSM/EE costs between
PEC’s retail jurisdictions, agreed to by the Stipulating Parties in Paragraph Nos. 2.B. and 2.C. of
the Stipulation {s appropriate.

14.  The Stipulation’s definition of “large commercial customer” is consistent with
Commission Rule R8-69.

15.  PEC should include all actual program revenues, incleding Net Lost Revenues
and the PP incentives, and costs for purposes of calculating anid presenting its regulated earnings
to the Commission in the Company’s quarterly NCUC ES-1 Reports. Such information,
including certain supplementary schedules, is necessary to allow the Commission to efficiently
and effectively assess the financial implications of the Company’s EE and DSM programs,
including the reasonableness and efficacy of the Commission-approved Mechanism.

16.  PEC shall, in its next annual DSM/EE rider proceeding, develop its DSM/EE rider
and DSM/EE EMF rider calculations consistent with the decisions in this Order and the
Commission-approved Mechanism attached hereto as Appendix A.

17.  Unless requested to do so earlier by PEC, the'Public Staff, or another interested
party, the Commission will initiate a formal review of the Commission-approved Mechanism not
later than June 1, 2012. Such review will specifically address whether the incentives in the
Commission-approved Mechanism are resulting in significant DSM and EE; whether the
customer rate impacts from the DSM/EE rider are reasonable and appropriate; whether overall
portfolio performance targets should be adopted; and any other relevant issues that may arise.
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18. It is appropriate for PEC to submit a modified Evans Revised Settlement Exhibit
No. 2 and an updated Rider BA-1 to reflect the Commission’s findings and conclusions
presented in this Order and in the Commission-approved Mechanism attached hercto as
Appendix A,

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 1 THROUGH 5

These findings of fact are essentially informational, procedural, and jurisdictional in
nature and are uncontroverted. The test period, prospective period, and rate period proposed by
PEC and agreed to by the Public Staff and Wal-Mart (hereinafter the Stipulating Parties) are
consistent with Commission Rule R8-69.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 6

The evidence for this finding of fact can be found in the Commission’s Orders in Docket
Nos. E-2, Subs 908, 926, 927, and 928, wherein the Commission approved the six DSM/EE
programs, whose costs and incentives are at issue; as well as in Commission Rules R8-68 and
R8-69; witness Henderson’s testimony; the Commission’s January 6, 2009 Order on Motions to
Strike; and the testimony of PEC witnesses Evans and Williams,

PEC witness Evans testified that in this proceeding PEC seeks cost recovery and
incentives for six DSM/EE programs pursuant to Commission Rule R8-69 and G.S. 62-133.9.
Witness Evans presented exhibits detailing the six programs and their costs, as well as other
incremental A&G and O&M expenses that the Company has incurred or expecis to incur due to
its DSM/EE efforts.

The Environmental Intervenors witness Henderson presented testimony challenging
PEC’s programs and providing conceptual recommendations regarding how PEC should select
and implement programs. Witness Henderson recommended that PEC’s DSM/EE programs be
realigned to put more focus on energy conservation rather than DSM. He advocated
significantly increased funding for long-term EE programs and a “state-of-the-art” portfolio of
programs. He also advocated a more open, stakeholder-driven process relative to program
decisionmaking. Witness Henderson argued that PEC’s programs should be benchmarked
against “the best programs offered throughout the nation.”

PEC witness Williams testified that the Commission’s rules implementing G.S. 62-133.9
have on]y been in effect since February 2008. Pursuant to these rules, PEC has filed for approval
of seven' DSM and EE programs. Witness Williams explained that these are not all of the
programs PEC intends to offer. Rather, PEC intends to continue to develop additional programs
that will be filed for approval and added to PEC’s portfolio of programs over the coming months
and years. Further, witness Williams testified that it is unreasonable and impractical to expect
PEC to develop and offer all of the DSM/EE programs it will ever offer in such a short period of
time,

! The seventh DSM/EE program filed by PEC was the Residential Home Energy Improvement Program which was
approved by the Commission in Docket No. E-2, Sub 936 on April 30, 2009,
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The Commission’s January 6, 2009 Order on Motions to Strike, noted that “this
proceeding is not the appropriate forum within which to consider the merits of previously-
approved DSM/EE programs or DSM/EE programs, other than the proposed DSDR program
{addressed via a separate Commission Order], that have been filed with the Commission for
approval and have yet to be decided.” The Commission’s Orders in Docket Nos. E-2, Subs 908,
926, 927, and 928 approved the programs whose costs are now at issue, and established that this
docket, Docket No. E-2, Sub 931, would focus on cost recovery and incentives, as appropriate,
relative to those six programs. Commission Rule R8-69 provides that utilities may file annually
to recover the costs and to request incentives relative to their DSM/EE programs. Therefore, the
Commission finds and concludes that the reasonableness and prudence of the costs PEC has
incurred, or is projected to incur, associated with those programs and measures, its other
incremental expenses, its proposed utility incentives, and the allocation of its costs to various
customer classes are the only matters at issue in this R8-69 proceeding. The Commission notes
that the Stipulation includes commitments from PEC regarding its process for evaluating and
selecting DSM/EE measures and programs in the future. That process includes a commitment by
PEC to “contact each party to its.most recent DSM/EE cost recovery proceeding by March 1 of
each vear and provide them with a list and description of programs and measures either currently
being considered or planned for future consideration, and seek suggestions for additional
programs and measures for consideration.” The Commission encourages the Environmental
Intervenors and other interested parties to provide PEC with robust and thoughtful input on
possible future DSM/EE programs and measures worth consideration.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 7

The evidence for this finding of fact can be found in the testimony and exhibits of PEC
witnesses Bvans and Williams; the testimony of Public Staff witness Maness; and in the
Commission’s Orders in Docket Nos. E-2, Subs 908, 926, 927, and 928. Witness Evans
presented the actual and projected costs of the six DSM and EE programs in his Revised
Settlement Exhibit No. 2 filed on January 5, 2009, Witness Evans testified that PEC’s North
Carolina retail, test period, DSM/EE capitalized costs were $3,021,909. For PEC’s prospective
period, he stated that PEC’s North Carolina retail, DSM/EE capitalized costs were $1,872,474,
Further, witness Evans indicated that PEC’s rate period, North Carolina retail, DSM/EE
projected capitalized costs would be $23,085,991. Witness Evans represented that these costs
are consistent with the Stipulation entered into by and among PEC, the Public Staff, and Wal-
Mart. Public Staff witness Maness testified that the Public Staff investigated PEC’s DSM/EE
test period, prospective period, and rate period costs using a team of attorneys, engineers,
financial ‘analysts, and accountanis who spent months analyzing PEC’s initial application and
subsequent revisions to such application. The Public Staff also employed the services of an
outside consultant, Richard F. Spellman of GDS Associates, Inc., to assist with its investigation.
Witness Maness testified that the Public Staff’s investigation regulted in the Stipulation and that
the Public Staff concluded that PEC’s test pericd, prospective period, and proposed rate period
DSM/EE costs are appropriate and reasonable in this proceeding.

The Envirommental Intervenors witness Henderson testified that PEC’s administrative

costs are excessive, and represent 33% of PEC’s overall EE program costs. The Environmental
Intervenors argued further that “PEC has failed to show that the costs it seeks to recover are
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reasonably and prudently incurred, insofar as it has refused to present to this Commission a
comprehensive picture of its EE and DSM plans, or even an overall target.” They asserted that
PEC’s programs will achieve “anemic” levels of energy savings and demand reduction and are
too focused on demand reduction rather than energy conservation. They argued that, because of
these flaws, PEC has not borne its burden of showing that its proposed cost-recovery mechanism
is reasonable or prudent. They argued for changes in the incentive structure (discussed
elsewhere in this Order) and recommended that the Commission direct PEC to resubmit a
proposal within six months with an expanded and complete portfolio of EE programs that will
yield greater energy savings.

As noted earlier, the Envirenmenta] Intervenors witness Henderson presented testimony
challenging PEC’s approved DSM/EE programs, recommending that PEC’s process of
proposing new programs one, two, or three at a time should be replaced with a process whereby
PEC submits for Commission approval a complete porifolio of programs in a single
comprehensive filing. Witness Henderson recommended that PEC’s programs should be more
heavily weighted toward EE, and that PEC’s programs should be benchmarked against the best
programs offered throughout the nation.

In its Post-Hearing Brief, NC WARN argued that PEC’s EE programs would produce too
little real energy savings and that there was no showing in the record that PEC's programs would
meet the goals of Session Law 2007-397' (Senate Bill 3) or that the costs associated with the
proposed programs are reasonable and prudent.

As mentioned previously, PEC witness Williams argued that the Commission’s rules
implementing Senate Bill 3 have only been in effect since February 2008. Pursuant to those
rules, PEC has filed for approval of seven DSM and EE programs. He explained that these are
not the only programs PEC intends to offer. Rather, PEC intends ultimately to offer a
comprehensive and diverse portfolio of cost-effective DSM/EE programs, Witness Willtams
explained that the Commission’s rules contemplate filing programs for approval individually.
He referred to G.S. 62-133.9(b), which requires utilities to use the least-cost mix of demand
reduction and generation measures to meet the electricity needs of their customers, and asserted
that both EE and DSM programs will play a role in meeting customer needs. Additionally,
witness Williams explained that comparing North Carolina DSM/EE efforts to those of utilities
in other states has little value, He observed that many states have much higher electricity prices,
and have had them for many years. As a result, it is to be expected that their
DSM/EE expenditures and impacts would exceed those of PEC. Further, witness Williams
maintained that because their electric rates are higher, many more DSM/EE programs are cost
effective in those other states. Witness Williams also noted that the Environmental Intervenors
witness Henderson ignored the opt-out provision available to all industrial and large commercial
customers in North Carolina. Witness Williams remarked that this provision will limit the
potential energy and demand savings likely to be achieved in North Carolina from
utility-sponsored programs, compared to those in other stales, Witness Williams also testified on
rebuttal that all of the programs PEC has filed pass the relevant cost-benefit tests,

! Senate Bill 3 was signed into law on August 20, 2007, This comprehensive ;:nergy legislation, ameng other
things, provides for the cost recovery.of DSM and EE expenditures pursuant to G.§, 62-133.9,
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The Commission finds PEC’s and the Public Staff’s positions to be persuasive and
understands that, under the terms of the Stipulation, PEC is comrhitted to annually contact cach
party to seek suggestions for additional DSM/EE programs. Furthermore, the Commission
recognizes PEC’s commitment to file additional DSM/EE programs. The issue before the
Commission is whether PEC’s costs for the six programs that have been approved by the
Commission in Docket Nos. E-2, Subs 908, 926, 927, and 928 are reasonable and prudent, as
well as its other incremental costs related to its DSM/EE efforts. While witness Henderson
raised concerns about PEC’s administrative costs, witness Williams reiterated that PEC’s
programs have passed all of the relevant cost-benefit tests. Commission Rule R8-69(f) states:
“Except for those costs found by the Commission to be unreasonable or imprudently incurred,
the costs of new demand-side management or energy efficiency measures approved by
application of this rule shall be recovered through the annual rider ....” The Commission finds
that PEC’s test year DSM/EE program costs are reasonable and prudent; and that its prospective
period and rate period DSM/EE costs appear to be reasonable and prudent, subject to review and
true-up during PEC’s next DSM/EE rider proceeding, Additionally, the Commission notes that
PEC has committed in program application dockets {such as Docket No. E-2, Sub 938) to seek
advance Commission approval for any program changes that would increase or decrease the
estimated total cost of a program by 20% or more.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 8

The evidence for this finding of fact can be found in the testimony and exhibits of PEC
witnesses Evans, Bateman, and Williams, the testimony and exhibits of Public Staff witness
Maness, the testimony of NCSEA witness Day, and the testimony of Environmental Intervenors
witnesses Henderson and Hornby.

Public Staff witness Maness testified that G.S. 62-133.9(d) allows a utility to petition the
Commission for approval of an annual rider to recover: (1).its reasonable and prudent costs of
new DSM and EE measures and (2) other incentives for adopting and implementing new DSM
and EE measures. He further explained that Commission Rule R8-69 sets forth the general
parameters and procedures governing the approval of the annnal rider, including: (1) provisions
for both a DSM/EE rider to recover the estimated costs and incentives applicable to the utility’s
rate period in which the DSM/EE rider would be in effect, and 2 DSM/EE EMF rider to recover
the difference between the DSM/EErider in effect for a given test period and the actual
recoverable amounts incurred during that test period; (2) an allowance for inclusion in the
DSM/EE EMF rider of the net undet- or over-recovery experienced between the end of the test
period and the date 30 days prior to the hearing in the annual proceeding, subject to review in the
utility’s next annual proceeding; (3) the allowance for possible recovery of Net Lost Revenues;
(4) provision for deferral accounting for net under- or over-recoveries; and (5) provisions for
interest or a return on the deferral aceount and on refunds to customers.

Public Staff witness Maness testified that in PEC’s initial June 6, 2008 application, the
Company requested approval of a DSM/EE rider and a DSM/EE EMF rider that would provide
for recovery of its program costs, Net Lost Revenues, and an additional incentive equal to 50%
of the net benefit of each applicable DSM/EE program as determined pursuant to the utility cost
test (UCT).
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Further, witness Maness explained that a task force of Public Staff attorneys, engineers,
financial analysts, and accountants spent several months analyzing PEC’s application. The
Public Staff task force worked independently and with PEC to design a reasonable cost recovery
and incentive mechanism. He also explained that the Public Staff was assisted in its
investigation by an independent consultant, Richard F. Speilman of GDS Associates, Inc.

In addition, witness Maness testified that upon completion of the Public Staff's
investigation, PEC, the Public Staff, and Wal-Mart negotiated a Stipulation, including a
“Mechanism.” Witness Maness explained the major aspects of the Stipulation and Mechanism.
He asserted that PEC’s annual DSM/EE rider requested in this docket (including the EMF Rider)
should be established according to the terms and conditions of the Mechanism. He stated that
the purpose of the Mechanism is to: (1) allow PEC to recover its reasonable and prudent costs of
its new DSM/EE measures and programs as required by G.8. 62-133.9; (2) establish certain
requirements in addition to those included in Commission Rule R8-68 for requesting approval of
DSM/EE programs; and (3) establish the terms and conditions for the recovery of Net Lost
Reveres and an additional PPI associated with new DSM/EE programs,

More specifically, witness Maness explained that the Mechanism is divided into sections
that address cost recovery, Net Lost Revenues, and the PPI separately. The cost recovery section
addresses the recovery of incurred DSM/EE program costs as part of the annual riders, and sets
forth how such costs will be recovered on both an estimated basis and a trued-up basis in
accordance with Commission Rule R8-69. He testified that it allows for the deferral of incurred
DSM/EE program costs (costs that would not otherwise be capitalized) as allowed by
G.8. 62-133.9, with an amortization over a period of time not to exceed 10 years, unless the
Commission determines otherwise. Thess deferred costs would be allowed to eam a return at the
overall net-of-tax average rate of return approved in PEC’s most recent general rate case
proceeding, consistent with Commission Rule R8-69 treatment of the deferral of DSM/EE costs
prior to a utility seeking approval of such programs.

Next, witness Maness explained that the Net Lost Revenues section of the Mechanism
sets forth the criteria that would govern the recovery of Net Lost Revenues. In particular, the
Mechanism limits the recovery of Net Lost Revenues resulting from an approved measurement
unit installed in a given vintage year to the Net Lost Revenues experienced during the first
36 months after the measurement unit is installed. He observed that a vintage year is an
identified 12-month period in which a specific DSM or EE measure is installed for an individual
participant or group of participants. Witness Maness further stated that a “measurement unit” is
the basic unit to be used to measure and track the incurred DSM/EE costs, Net Lost Revenues,
and net savings for DSM/EE measures installed in each vintage year, Measurement units .can
consist of either individual measures or bundles of measures. When PEC requests approval of a
DSM or EE program, it will be required to identify and request approval of the measurement
units that il be used for that program. The Mechanism provides that certain gencral programs
and measures, as well as research and development activities, are ineligible for recovery of Net
Lost Revenues; and pilot programs are ineligible for recovery of Net Lost Revenues, unless PEC
requests and the Commission approves such recovery at the time of program approval,
Additionally, recovery of Net Lost Revenues for a given measurement unit will cease upon the
implementation of new rates approved by the Commission in a general rate case or equivalent
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proceeding. Further, recoverable Net Lost Revenues are to be reduced by increases in PEC’s
revenues resulting from any activity by PEC’s public utility operations which cause a customer
to increase demand or energy consumption.

Witness Maness noted that the Mechanism creates criteria pursuant to which Net Lost
Revenues will be trued-up in the DSM/EE EMF rider. The true-up will be calculated using
actual Net Lost Revenues, measured by the actual: (1) number of installations of measurement
units; (2) net kWh and kW savings per installation; (3) gross lost revenues per kWh and kW
saved; and (4) deductions from gross lost revenues (such as fuel and variable O&M expenses)
per KWh and kW saved.

Addressing the PPI section of the Mechanism, witness Maness explained that it provides
for the recovery by PEC of a performance incentive for the implementation and operation of cost
effective new DSM/EE programs that actually achieve verified energy and peak demand savings.
.The PPI is based on the sharing of those savings as contemplated by G.S. 62-133.9(d)(2).
Witness Maness noted that the same-limitations applicable to the recovery of Net Lost Revenues
forcertain general programs and measures costs, research and development activities costs, and
pllot program costs also apply to the recovery of the PPI Also, with the exception of low-
income programs, there is a rebuttable presumption that the PP for a measure or program should
be zero for any vintage year in which a program or measure total resource cost (TRC) test result
is less than 1.00.

Further, witness Maness testified that the PPI would be based on the net savings of each
program or measure as calculated using the UCT, and would be tracked by measurement units
installed in specific vintage years. The specific incentives are: (1) 8% of the net savings for
DSM programs as measured by the UCT and (2) 13% of the net savings for EE programs as
measurcd by the UCT. When a measurement unit installed, or expected fo be installed, in a
particular vintage year is first eligible to be included in the DSM/EE rider being considered for a
rate year, the amount of the PPI for that measurement unit can be calculated by multiplying the
estimated net present value UCT savings for the measurement unit by 8% for DSM programs
and measures and by 13% for EE programs and measures. The estimated net present value UCT
savings will be calculated by using current estimates of measurement units to be installed in a
vintage year, kWh and kW savings over each measurement unit’s life, per kWh and per kW
avoided costs (as determined annually by PEC, subject to the Public Staff's and the
Commission’s review), and ufility costs incurred to install/operate the measurement unit, After
determining the stream of benefits and costs related to a given measurement unit installation over
that installation’s life, the results will be discounted to determine the estimated net present value
UCT savings. Then, after multiplying this amount by the 8% or 13%PFI rate, the resulting PPI
will be converted into a stream of 10 levelized annual payments, incorporating an annual return,
for inclusion in the rate period DSM/EE Rider.

After a vintage year related to a given program or measure has been subject to impact
evaluation, and such impact evaluation has been reviewed, witness Maness testified that the PPI
related to the measurement units and vintage years reviewed will be trued-up in the DSM/EE
EMF rider. The calculafion of the trued-up PPI will follow the same process used to calculate
the initial estimated PPI, except that it will use (1) actually installed measurement wnits per
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vintage year; (2) verified per installation kWh and kW savings for the measurement unit’s life;
and (3) actual vintage year measurement unit utility cost.

With regard to PEC’s proposed DSDR program, the Stipulation provides for the recovery
of its reasonable and prudent costs and Net Lost Revermes, but not a PPL  In addition, the
Stipulating Parties agreed that the rate of return on investment used to determine the
DSDR program capital related costs included in each annual rider should be based on PEC’s
then-current capital structure, embedded cost of preferred stock, embedded cost of debt (net of
appropriate income taxes), and the cost of equity approved in PEC’s most recent general rate
case proceeding,

Finally, witness Maness explained that the Mechanism establishes steps and criteria that
PEC will use in determining which DSM/EE programs and measures should be offered. For
example, PEC will first perform a qualitative screening to determine if a proposed measure is
commercially viable, sufficiently mature, suitable for PEC’s service area, and otherwise feasible.
PEC will then screen such measures for cost effectiveness. With limited exceptions, particularly
with regard to low-income measures, PEC will not consider measures with TRC test results less
than 1.00. Once measures have been assigned to DSM or EE programs, the programs (again
with the exception of low-income programs) will be required to show a TRC test result greater
than 1.05 to be eligible to be submitted to the Commission for approval.

The NCSEA, the Environmental Intervenors, and the Attorney General raised a variety of
concerns regarding the Net Lost Revenues and PPI incentives provided for in the Stipulation and
Mechanism., They argued that the Mechanism does not provide for the establishment of
performance targets that must be met before PEC may receive an incentive. Further, they argued
that PEC should not be allowed a return on all of its DSM/EE expenses as well as a PPI and that
the selection of the 8% and 13% FPPls was not supported by empirical analysis, The
Environmental Intervenors argued in their Brief that the PPI should be adjusted downward “to
account for the 10.45% return on equity” that PEC “is already receiving as an incentive to invest
in DSM and EE” The Attomey General argued against recovery of the Net Lost Revenues
incentive,

PEC witness Bateman testified that the establishment of performance targets at this time
was not appropriate, and that performance targets were not needed to incent PEC to pursue
DSM/EE programs aggressively if the Mechanism is adopted. She explained that if the goal is to
incent PEC to pursue DSM/EE programs aggressively, the Mechanism as proposed, particularly
the PPI portion, provides  very strong incentive to PEC to make every program as successful as
possible because the award is based upon a percentage of the savings resulting from a specific
program. As aresult, the more successtul the program, the greater the incentive award to PEC,
Witness Bateman, therefore, concluded that establishing an overall portfolio target would not
provide any greater incentive to PEC (o offer and pursue DSM/EE programs or make such
programs more successful than the incentive created by the PPL In fact, Witness Bateman
emphasized that the PPI is entirely consistent with witness Hornby’s testimony in which he
recommended that an incentive be tied to actual performance. According to witness Bateman, no
better tying of the award to performance can be achieved than providing a greater award for
greater achievement.
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Additionally, witness Bateman testified that establishing overall portfolio performance
targets is a complex and somewhat subjective undertaking. She testified that in order to establish
realistic targets, a DSM/EE market potential study must be performed. PEC has commissioned
such a study, but as of the date of the hearing, it was not complete. She asserted that without
these results, any targets are only guesses at what can reasonably be accomplished through a
portfolio of DSM or EE programs. Consistent with the testimony of witnesses Day and Hornby,
witness Bateman testified that in addition to completing a market potential study, the utility must
also gain experience with the DSM/EE program implementation process. Customer acceptance
rates must be determined and evaluated in order to establish reasonable performance targets. She
then concluded that the issue of performance targets can be revisited, as appropriate, in future
DSM/EE cost recovery proceedings after these critical factors are known.

NCSEA witness Day testified that if she were tasked with establishing performance
targets, she would “pay a lot of consultants” and do research on other utilities in like climates
and with similar housing stock, as well as consult a myriad of energy efficiency experts to come
up with a stretch target of energy reduction goals. She also explained that the utility would need
a certain level of knowledge about customer behavior in the particular markets in question before
such targets could be established.

The Environmental Intervenors witness Henderson argued that, “instead of achieving
energy savings of only 0.23% of retail sales, as currently presented by the PEC Program in
2013, the Company should pursue all cost-effective EE and “should be required to achieve an
incremental annual reduction of at least 0.75% in year 2013, and a cumulative reduction of at
least 1.85% over the 5-year period.” As discussed previously, witness Henderson advocated that
PEC should develop a more robust portfolio of programs, with greater emphasis on
EE programs. He also advocated an open, transparent, stakeholder-driven monitoring and
verification (M&V) process.

Furthermore, the Environmental Intervenors witness Homby testified that the incentives
PEC would receive under the Stipulation are unreasonable because they are not commensurate
with the Company’s risk and financing costs and because PEC does not have 1o meet a
reasonable performance targel before starting to receive the PPL. Witness Homby asserted that
the Stipulation provision for three years of Net Lost Revenues is not the best approach; instead,
he advised decoupling, but he agreed that the Net Lost Revenues approach in the Stipulation is
preferable to denial of any incentive. Witness Homby observed that the carrying cost PEC will
receive is a financial incentive. Witness Homby recommended that the level of incentives
proposed by the Public Staff in Duke’s Save-a-Watt proceeding should be approved for PEC, but
he also stated that incentives should be utility specific,. However, in their Brief, the
Environmental Intervenors recommended that although the three-year cut-off for Net Lost
Revenues was not established in an analytical manner, that such issue had been adequately
explored and that the three-year compromise- was a reasonable estimate of the actual impact of
EE on the Company’s finances under its current rate structures.
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On cross-examination, witness. Homby acknowledged that those states that he
recommended this Commission emulate in establishing performance targets (California’ and
New York) have had DSM/EE programs in place for well over a decade and therefore have
extensive customer experience to draw upon in attempting to set performance targets for their
utilities. He further agreed that one of the pitfalls in attempting to establish performance targets
and tying them to incentives is that if the targets are established too low, the utility could recover
an incentive for very limited or low performance. Correspondingly, he noted that if the targets
are set too high, the utility may be discouraged from trying to achieve any goals and, thereby, the
incentive becomes meaningless. Further, witness Hornby testified that California took more than
@ year to attempt to set appropriate targets tied to appropriate performance incentives, but in his
opinion that was not surprising since the methodology for the establishment of a performance
target is evolving,

Furthermore, witness Homby recognized that the provision allowing for a review of the
Mechanism’s cost recovery methodology at least every three years will provide an opportunity
for the Commission to determine in 2 meaningful way whether performance targets should be
established for PEC once PEC has had adequate experience with customer behavior and the
DSM/EE market, Finally, witness Hornby agreed that comparisons of incentives between states
could be problematic becanse of the differences in the states’ regulatory frameworks. He
testified, “I think they’re [other states] useful at a high level to give orders of magnitude and I
also think to indicate the level of analysis that perhaps goes into the considerations that are made,
but at the end of the day, I think that is as far as you can take it.”

PEC witness Bateman argued that witness Homby’s comparison of the Mechanism to
other states’ DSM/EE cost recovery decisions is neither relevant nor instructive. She testified
that there is no uniform or standard approach to DSM/EE program cost recovery or incentives.
Each state’s approach will depend on its own unique circumstances, including its structure and
level of electric rates, Witness Bateman explained that the approach for states with very high
rates, such as California and New York, will be different from the approach of a state like North
Carolina, which has much lower electricity rates. This difference in rates impacts the structure
of a utility’s DSM/EE portfolio, the cost effectiveness of DSM/EE programs, and the appropriate
incentives. Further, wilness Bateman observed that the usage patterns of PEC’s North Carolina
customers and those of California and New York utilities are as different as their climates, which
impact their heating and cooling needs. She also explained that there are a variety of differences
existing among all states, especially between North Carolina and Califoria, and that variety
dictates that one state’s achievement of EE cannot by rote be applied to North Carolina.

The Commission agrees with all of the parties that the DSM/EE programs, procedures,
and performance targets established by other states cannot be perfunctorily applied to North
Carolina or PEC. Rather, before the Commission can determine whether performance targets are

! The Commission notes and takes Judicial notice of an Order issued February 4, 2009, by the California Public
Utilities Commission (CPUC) instituting a rulemaking ta address the CPUC’s policies telated to an EE risk/reward
incentive mechanism {RRIM). The CPUC staied that the rulemaking was instituted on its own motion to adopt,
tepeal, of amend mules, regulations, and gmidelines for the electric and gas utilities. The CPUC further stated that it
believes it is necessary to consider a more transparent, more streamlined, and less controversial RRIM program
which may tequire making small but significant changes to the existing RRIM or a wholssale adeption of a new
incentive mechanism. See Order Instituting Rulemaking, R.09-01-019.
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appropriate and, if so, what the appropriate level of such targets for any particular utility should
be, the state and the state’s utilities must obtain experience in customer acceptance rates,
customer behavior, DSM/EE program actual savings achievements, and cost effectiveness. Until
such information is available, it is not appropriate or meaningful to delay implementation of
these DSM and EE programs at this time to establish performance targets.

With regard to the assertions of the Environmental Intervenors and NCSEA witnesses
that PEC should not be allowed a retum on its DSM/EE program costs or that such return should
be considered when establishing incentive levels, the Commission must be guided by the General
Assembly’s policy in this regard.  The General Assembly’s policy is set forth in
G.8. 62-133,9(d), which provides, in part, that;

In determining the amount of any rider, the Commission: (1) Shall allow electric
public utilities to capitalize all or a portion of those costs to the extent that those
costs are intended to produce future benefits ....

According to witness Bateman, when PEC defers and amortizes its DSM/EE costs over
multiple years as contemplated by the Mechanism, it incurs a carrying cost on the unamortized
balance. A utility’s cost of money is a cost just like any other cost incurred by the utility to
provide service. She explained that a utility’s cost of money is a combination of its cost of all
financing sources, including debt and equity. She explained that Commission Rule R8-69 allows
a utility to earn its overall net-of-tax rate of return approved in its last general rate case on the
balance of its DSM/EE deferred account. She also noted that both state and federal law require
that a utility’s authorized overall return be established at such a level as will allow the utility to
maintain its credit and attract capital on reasonable terms. Witness Bateman then explained that
the return the Mechanism allows PEC to eam on its unamortized DSM/EE expenses is simply
equal to that established by Commission Rule R8-69 for its deferred account. As a result,
witness Bateman concluded that the return PEC is allowed pursnant to the Mechanism simply
represents cost recovery as required by G.S. 62-133.9.

Witness Maness also testified that, while the Public Staff did zot have any particular
concern regarding whether PEC chose to capitalize or expense its costs, it did recognize that
rates would go up less in the short run, if PEC chose to defer its costs for later recovery from itg
ratepayers rather than try to recover them all from ratepayers in the year in which they were
incurred. Whether PEC recovers its costs in the first year of implementation or defers those
costs, it will be allowed to recover them. Therefore, witness Maness stated that, taking the time
value of money into account, he was essentially indifferent over the long term as to the approach
PEC chose.

During cross-examination, the Environmental Intervenors witness Homby agreed that
when a utility incurs a cost and it is not recovered in the year incurred, the utility experiences a
carrying cost associated with the unamortized expenses. He further agreed that a utility such as
PEC is a cost-based regulated utility, and that the cost of money is one of the costs a utility such
as PEC is entitled to recover. The Bnvironmenta! Intervenors witness Homby acknowledged that
the statute grants a utility the absolute right to capitalize and eam a return on its DSM/EE
program costs, The resulting question is whether it is appropriate for PEC to be allowed to
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recover both a return on its incurred but unamortized DSM/EE program expenses and a
performance incentive,

The Commission agrees with PEC and witness Homby that under G.8. 62-133.9, the
Company is allowed to defer and amortize its DSM/EE costs rather than expense them in the
year incurred. The Commission is of the opinion that the General Assembly adopted this
provision to incent public utilitées to pursue DSM and EE. PEC is entitled to recover as a cost its
carrying cost on the unamortized balance. The Commission has previously recognized in
Commission Rule R8-69 that the appropriate carrying cost for use in such deferred accounts is
the utility’s most recently approved overall after-tax rate of return. The recovery of such a return
is simply a recovery of the utility’s cost of money used in financing the expenses in question
rather than recovering 100% of the costs from its customers in the year such costs are incurred.

Consequently, the question before the Commission is whether and at what level
additional incentives are necessary and appropriate to incent the type of behavior desired of PEC
with regard to the provision of DSM/EE programs.

NCSEA witness Day testified that her organization favors capitalization and deferred
accounting of program expenses and awarding PEC up to 15% of the positive net present value
resulting from its cost test, if its entire portfolio of programs meets specified targets. She stated
that NCSEA does mot support PEC receiving Net Lost Revenues. NCSEA argued in its Brief that
allowing utility incentives is discretionary and the Commission may choose to award or not
award them where “appropriate.”” Senate Bill 3 did not make utility incentives automatic or
guarantee them. In its Brief, NCSEA stated that PEC’s “cost-recovery and incentive mechanism
for demand-side management programs and energy efficiency measures (the ‘Mechanism’)
constitutes a reasonable, conceptual framework, but should not be immutable. Determining
whether and what discretionary incentives, particularly utility incentives, are ‘appropriate’ has to
be made on a case-by-case decision.”

Further, NCSEA voiced concern that additional incentives are unnecessary for a program
that produces a positive cost-benefit ratio via the Utility Cost Test (UCT). In particular, NCSEA
stated that

.. the positive UTC [sic] demonstrates that the utility will benefit from
undertaking the ... program and arguably is a proxy for broader efficiencies. A
positive UTC also suggests, however, that in a perfect world the measures
producing that positive result would have been undertaken anyway because the
program results in a more efficient use of resources. Additional incentives to the
utility would be unnecessary because implementing the program would result in a
net financial benefit to the utility, albeit via a new way of doing business. Thus, a
demand-side management program or energy efficiency measure implemented by
PEC pursuant to the criteria in its Mechanism will essentially result in a double
recovery to PEC: first PEC benefits from implementing programs that result in
rea] financial benefits; and second PEC is awarded a program performance
incentive ... plus net lost revenue simply for implementing the program,
Conscquently, if the UTC is going to be used as the measure of success, NCSEA
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has serious doubts about whether PEC’s ... inceniives ... are needed .or
‘appropriate.’

Additionaily, NCSEA argued that the proposed incentives are “based on the financial
benefits to the utility and not on the program’s actual performance.” NCSEA argued that “tiered
program performance incentives tied to actual performance in relation to performance targets
would better align utility and ratepayer interests.” However, NCSEA did not make a specific
proposal in this regard.

The Environmental Intervenors put the question of incentives in the context of overall
State'policy, which is:

To assure that resources necessary to meet future growth through the provision of
adequate, reliable utility service include use of the entire spectrum of demand-side

optiens, inclnding but not limited to conservation, load management and
efficiency programs, as additional sources of energy supply and/or energy

demand reductions. To that end, to require energy planning and fixing of rates in-a
manner to result in the least cost mix .of generation and demand-reduction
measures which js achievable, including consideration of appropriate rewards to
utilities for efficiency and conservation which decrease utility bills ...
G.S. 62-2(a)(3a), [Emphasis added.]

Further, the Environmental Intervenors noted that with the passage of Senate Bill 3 in
2007, the North Carolina legislature declared it to be the policy of the State to:

.. promote the development of renewable energy and energy efficiency through
the implementation of a Renewable Energy and Energy Efficiency Portfoho
Standard (REPS). G.S. 62-2(a) [Emphasis added.]

The Environmental Intervenors asserted that Senate Bill'3 requires utilities to implement
both DSM and EE measures, linking them to the general fhandate for utilities to “use supply-side
resources to establish the least cost mix of demand reduction and generation measures that meet
the électricity needs of its customers.” G.S. 62-133.9(b). They argued that PEC is asking for an
“incredibly generous™ three-part package of (1) a return on deferred amounts; (2) a performance
incentive; and (3) Net Lost Revenues for three years.

The Attorney General contended that, while Senate Bill 3 created a new annual rate rider
for recovering the costs of DSM and EE programs, the new law did not modify the least cost and
cost of service/rate of return principles that are to guide Commission decisions. “The Act’s
findamental principle of cost-based rates is present through [G.8.] 62-133.9.” The Attomey
General argued that both the annual rider and the capitalization of costs are new incentives for
electric utilities. “In addition to these two new- incentives; in [G.8.] 62-133.9(d) the General
Assembly also gave the Commission discretion to approve “other indentives” for adopting and
implementing new energy efficiency measures.”
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Additionally, the Attomey General maintained in his Brief that while the PPI appears to
be appropriate, the second “other incentive” under the Stipulation, Net Lost Revenues, does not.
The Attorney General argued that PEC had failed to carry its burden of proving that it needs Net
Lost Revenues as an incentive, saying, “[e]vidence shows that PEC's retail sales will continue to
grow at a healthy pace.” The Attorney General asserted that PEC’s 2008 Integrated Resource
Plan shows that PEC projects a 1.7% average annual growth in retail demand through 2022,
“Further, even after deducting the projected DSM/EE kilowatt-hour (kWh) savings, PEC projects
the annual retail demand growth rate to be a robust 1%.” Further, if PEC’s sales growth is not
sufficient to provide the Company an opportunity to eam its authorized return, it has the option
of applying to the Commission for an increase in its base rates. Finally, “automatically awarding
PEC Net Lost Revenues could create a disincentive for ratepayers to engage in energy
conservation. By awarding lost revenues, the Commission sends ratepayers the conflicting
message that they should conserve electricity, but if they do so they will nonetheless be required
to pay PEC for every kWh they save.... Therefore, the Commission should adopt the
Agreement’s provisions allowing PEC (o recover its program operating costs, capitalize program
capital costs and recover program performance incentives, but not to automatically recover Net
Lost Revenues.”

While NCSEA witness Day testified that PEC should not be allowed to recover a PPI and
Net Lost Revenues, she agreed that NCSEA would like PEC and other utilities to be positively
motivated o engage in DSM and EE. The Environmental Intervenors witness Greene testified
that a lost revenue adjustment mechanism allows a utility to recover the retail revenues lost due
to its EE and DSM programs, but such mechanisms are unsustainable and should be replaced
with revenue decoupling. He also testified that a lost revenue adjustment mechanism may be
acceptable as part of a settlement package that included a strong efficiency target and reasonable
performance-based incentives.

While certain intervenors alleged that the Mechanism incorporated in the Stipulation
among the Stipulating Parttes conceptually should be revised, none of these parties presented any
specific challenges or proposed changes to PEC witness Evans’ or Public Staff witness Maness’
calculation of the DSM/EE riders to be used by PEC to recover its reasonable and prudent
DSM/EE costs. NCSEA advocated incentives linked to targets, but did not provide a specific
proposal.

The Commission believes that the decision on the issue of incentives is by nature a
balancing act. The incentives should not be excessive, bul they must be sufficient to motivate
PEC to deploy DSM/EE programs effectively and aggressively. The Commission notes that state
law mandates that utilities pursue DSM and EE. The Commission is of the opinion that the
overall package of incentives proposed by the Stipulating Parties, in addition to the creation of an
annual rider with a true-up, and the authority for PEC to defer and amortize its DSM/EE costs
with a retum, is very generous and should be sufficient to properly motivate the Company.
However, the Commission also agrees with the testimony of PEC witness Bateman that there is
no empirical method to precisely determine the exact performance incenfives that should be
established for a particular utility. To a large extent, it requires the exercise of sound judgment
based on the information available and experience over time. The Commission also agrees with
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witness Homby that there is no standard design for performance incentives and that performance
incentives are likely to vary from state to state and perhaps even from ufility to utility.

The Commission notes that the stipulated PPI incentive awards, in and of themselves, of
8% (for DSM) and 13% (for EE), while significantly larger, are not unreasonably different from
those initially recommended by the Public Staff of 5% (for DSM) and 10% (for EE). The
Commission further notes that these percentages are not materially different from the 12%
incentive used in California and New York, the states that the Environmenta! Intervenors witness
recommended that the Commission look to for gnidance in this matter. Based upon the gvidence
in this proceeding, there was no empirical method presented to establish such incentives
precisely. Further, the incentives in question were the result of arms-length negotiations among
the Stipulating Parties and they were not materially or unreasonably different from those being
advocated by the Environmental Intervenors. Based upon the foregoing, the Commission
concludes that the agreed-upon incentives, as proposed by the Stipulating Parties, are reasonable
and appropriate for use in this proceeding. In reaching this conclusion, the Commission is
further guided by the fact that we-have decided to :mtlate a formal review of the Commission-
approved Mechanism not later than June 1, 2012." To the extent the Commission-approved
Mechanism needs to be revised, especially its provisions regarding incentives, it can be reviewed
and adjusted, as needed, during the formal review process. Accordingly the Commission
concludes that the Net Lost Revenues and PPI incentives of §% for DSM programs and 13%. for
EE programs, as proposed by the Stipulating Parties, are reasonable and appropriate and should
be adopted, subject to review in three years.

G.S. 133.9(d)(1) requires the Commission to allow electric public utilities to “capitalize
all or a portion” of their DSM/EE costs. Since the programs in question are expected to provide
energy and/or demand reductions for 10 or more years, the Stipulation’s general provision
providing for recovery over 10 years is reasonable for these programs, The Commission will,
however, medify the Mechanism to incorporate the following exception: as a general rule, A&G
costs not directly related to an approved DSM or EE program will be deferred and amortized
over a period not to exceed three years The Commission will review other proposed programs
on a case-by-case basis to determine the appropriate recovery period for them in future DSM/EE
rider proceedings.

In regard to witness Henderson’s proposal for a stakeholder-driven M&V process, the
Commission notes that PEC is required to file its M&V reports with the Commission. Parties
may review and comment on those reports. In addition, PEC files M&V plans as part of each
program application; the Commission encourages interested parties to comment regarding the
adequacy of those plans during the program review process.

" This formal review is embodied and discussed in conjunction with Finding of Fact No. 17 and the Evidence and
Conclusions in support thereof.

2 See Finding of Fact No. 10 and the Evidence and Canclusions in support thereof.
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 9

The evidence for this finding of fact is found in the Stipulation and in the testimony of
Public Staff witness Maness and PEC witness Evans, including exhibits attached to Evans’
pre-filed testimony and exhibits provided by PEC in response to the Commission’s Post-Hearing
Orders.

PEC witness Bvans testified regarding the CFL Pilot program’s contribution to PEC's
overall DSM/EE rider request under the Stipulation, and presented those costs in Evans Revised
Settlement Exhibit No. 2. That exhibit showed that PEC sought to recover $268,897 for costs
incurred during the test period and $28,458 for costs incurred during the prospective period
relative to the CFL Pilot program.

The Commission takes judicial notice of the record in Docket No. E-2, Sub 908,
including the “Tmpact Evaluation of 2007 CFL Buy-Down Pilot” dated May 20, 2008, and
prepared for PEC by Summit Blue Consulting, LLC, That evaluation report showed that the CFL
Pilot program achieved 6,706 MWh of annual energy savings, 630 kW of summer demand
savings, and 711 kW of winter demand savings; and that those savings are expected to persist for
10 years. No party contested the prudency and reasonableness of the costs of the CFL. Pilot
program. Therefore, the Commission concludes that it is appropriate for PEC to recover its CFL
Pilot program costs through its DSM/EE rider.

The proposed Mechanism addressed incentives for pilot programs by excluding them,
“unless the: Commission approves PEC’s specific request...when PEC seeks approval of that
program...” Public Staff witness Maness testified that, despite the Stipulation’s general
prohibition against incentives for pilot programs, the Public Staff does not oppose incentives for
the CFL Pilot program because PEC had indicated early on that it intended to seek incentives for
the CFL Pilot program and because the Pilot has been shown to have benefits.

In response to the Commission’s March 3, 2009 Post-Hearing Order Requiring Further
Information and Granting Extension of Time, PEC provided data regarding its proposed total
revenue recovery for the CFL Pilot program over 10 years. Specifically, on Line 17 of
Schedule C-6, Page 1 of 1, included in its response to Item No. 1, PEC proposed to recover
revemre requirements of approximately $1.968 million over 10 years relative to ifs CFL Pilot
program. According to information contained on Line Nos. 15 and 16 of said Schedule C-6, as
well as information contained on Schedules B-1 and B-2 of the Company’s response to Item
No. 8 of the March 3, 2009 Order relative to the CFL Pilot program, approximately $1.5 million
of the Company’s proposed revenue requirements would result from the collection of the Net
Lost Revenues and PPI incentives.

The Commission agrees with and fully supports the Stipulation’s general prohibition
against incentives for pilot programs; approval of incentives for any pilot program should be
authorized only under very exceptional circumstances which are not present in this case. The
incentives PEC now secks for its CFL Pilot program are, in the view of the Commission, much
too large and generous relative to the Company’s limited initial cash outlay and the narrow focus
of this pilot program. It would be unreasonable and unfair to require PEC’s ratepayers to pay
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such extremely large incentives under these circumstances. Therefore, the Commission
concludes that PEC has not demonstrated by the preponderance of the evidence in this case that
incentives should be allowed in conjunction with its CFL Pilot program. However, PEC will be
allowed to recover the costs of the CFL Pilot program over 10 years, with a carrying charge on
the unamortized balance. The Commission believes that such Commission-modified cost
recovery is fair and reasonable to both PEC and its ratepayers,

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 10

The evidence supporting this finding of fact is contained in the testimony of PEC
witnesses Evans and Bateman and Public Staff witness Maness. PEC witness Evans, Revised
Settlement Exhibit No. 2 shows that PEC’s proposed incremental A&G expense supporting its
DSM and EE programs is $2.1 million during the test period, $1.1 million during the prospective
period, and $3.8 million during the rate period, resulting in a total amount of proposed
incremental A&G expenses of $7.0 million. Witness Evans testified that the costs proposed to be
recovered through the DSMY/EE rider only incluede incremental new DSM and EE programs and
new activities, not existing programs. Public Staff witness Maness testified that the subject
A&G expenses are used to support all of PEC’s programs and will continue each year. No
witness testified that PEC’s proposed A&G costs are unreasonable or inappropriate for inclusion
in the DSM/ EE rider.

PEC witness Bateman testified that the Stipulating Parties selected the 10-year
amortization period because they felt it “was most in line with the typical benefit life of the DSM
and EE programs.”

PEC’s Response to Item No. 16 of the Commission’s January 30, 2009 Post-Hearing
Order stated that PEC proposed to recover $3.4 million for its Save the Watts program, and that
such amount would be recovered over 10 years with a carrying charge. PEC’s Response to Item
No. 10 ‘of the Commission’s March 3, 2009 Post-Hearing Order Requiring Further Information
and Granting Extension of Time clarified that the Save the Watts ad campaign costs were
included within PEC’s A&G costs, and stated:

Rule R8-69(b){6) requires that utilities receive approval prior to deferring ‘any
administrative costs, general costs, or other costs not directly related to 4 new
demand side management or energy efficiency measure.” PEC promptly filed a
petition with the NCUC on April 24, 2008 under E-2,Sub924 to place
incremental administrative, general and other costs in a deferred account. In that
petition, PEC identified such costs to include ‘developing and implementing
generic education programs’ and further clarified that these costs could not.be
directly associated with any one particular program or measure ... The Company
has launched this campaign [Save the Watts] in an aggressive manner for the
purpose of raising awareness and educating customers about energy savings
opportunities while it awaifs the approval and launch of its DSM and
EE programs. PEC expects that future generic, non program-specific Save the
Watts advertising costs will be reduced as its marketing and advertising efforts
focus more heavily on the recruitment of participants in specific programs ...,
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However, PEC plans to continue developing and implementing generic energy
efficiency education and awareness programs, including but not limited to K-12
education, residential custom energy reports, online customer audit tools, etc ....
PEC cannot quantify any measurable direct energy reduction benefits from the
Save the Watts campaipn. However, by raising customer awareness of the
importance of using electricity wisely, this program enhances the participation
rates of PEC’s DSM/EE programs. [Emphasis added.]

G.8. 62-133.9(d)(1) states that the Commission “[s]hall allow electric public utilities to
capitalize all or a portion of thoss [incremental DSM and EE] costs to the extent that those costs
are intended to produce future benefits.” [Emphasis added.]

Public Staff witness Maness testified that rates would go up less in the short run if costs
were deferred for later recovery rather than recovered entirely in the year in which they were
incurred. Further, Public Staff witness Maness testified that it’s “fair and reasonable,” from a
customer perspective, to trade-off a lower revenue requirement paid in early years against a
higher revenue requirement paid in later years. Over the long term, witness Maness was
indifferent between the two approaches, but testified that “it’s certainly nice for customers to get
a benefit up front in terms of a lower rate,”

The Commission finds and concludes that PEC’s incremental A&G costs supporting
PEC’s DSM and EE programs appear reasonable and appropriate for provisional recovery in the
Company’s DSM/EE rider. However, given the recurring nature of such A&G costs and the fact
that ro witness asserted direct “future benefits” from these A&G expenditures, the Commission
concludes that a 10-year amortization period is not appropriate for these costs in this proceeding.
Although it would be reasonable to expense these costs as they are incurred, the Commission
will, in order to moderate the rate impact for customers of these A&G costs in PEC’s DSM/EE
rider, approve a three-year amortization period for these A&G costs. Therefore, as a general rule,
A&G costs not directly related to an approved DSM or EE program should be deferred and
amortized over a period not to exceed three years. PEC will be required to recalculate its Rider
BA-[ charges based on a three-year, rather than a 10-year, amortization period for A&G costs.
The Commission will also request that the Public Staff monitor and review PEC’s incremental
A&G costs supporting its DSM and EE programs on an ongoing basis, with particular emphasis
on the effectiveness of the Company’s general EE education programs, and report its findings to
the Commission during PEC’s next and future DSM/EE rider proceedings.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 11

The evidence for this finding of fact is found in the testimony of Public Staff witness
Maness, PEC witness Bateman, North Carclina statutes and case law. PEC and the Public Staff
proposed to allocate costs differently between and among PEC’s retail rate classes. The two
parties provided different interpretations of G.8. 62-133.9(c), which states as follows:

The Commission shall determine the appropriate assignment of costs of new
demand-side management and energy efficiency measures for electric public
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utilities and shall assign the costs of the programs only to the class or classes of
customers that directly benefit from the programs.

PEC witness Bateman testified that the North Carolina General Assembly’s use of the
words “only” and “directly” indicated its clear intent that the costs of a program or measure are
to be recovered from those customer classes eligible to participate in the program. In her view, it
naturally follows that the cost of programs and measures that are only available to residential
customers are to be recovered from the residential customer class, Similarly, those programs and
measures that are only available to PEC’s General Service customers (i.e., its nonresidential
customers) are to be recovered from those customers in the General Service rate schedule ®
classification.

In support of PEC’s position, witness Bateman gave the following example. She
explained that under PEC’s Residential Home Advantage Program, residential customers are
eligible for certain monetary incentives to assist them in financing the construction of a home
that meets the Energy Star rating and to install various high efficiency appliances. She testified
that residential customers participating in such a program benefit in four ways: (1) they receive
the benefit of PEC paying for a portion of the cost of EE improvements to their new home;
(2) over the life of the improvements, such customers enjoy lower energy costs than would
otherwise have been the case; (3) given that the residential class of customers would experience
lower k¥Wh and kW consumption than would otherwise have been the case, that class of
customers would be allocated less cost for ratemaking purposes; and (4) given that the program
will have been determined to be cost effective from an overal! resource planning perspective,
these customers will enjoy lower electric rates than would otherwise have been the case. For
those customers not eligible to participate in this program, the only benefit they receive is an
indirect benefit of lower rates. Witness Bateman then concluded that this distinction between
direct and indirect benefits of DSM/EE programs is the only logical basis for the General
Assembly’s choice of wording in G.S. 62-133.9(¢) that the cost of a DSM/EE program is to be
recovered only from the customer class directly benefited by the program. She explained that
any other interpretation of the statute renders the use of the word “directly” meaningless.

In contrast, the Public Staff argued that the “direct benefits” of DSM/EE programs are the
system benefits of fewer power plants and lower operating costs, and therefore all customer
classes should be required to pay for all of PEC’'s DSM/EE costs based on system benefits,
Witness Maness testifted that such a benefit was the direct benefit of the program or measure and
therefore the statute required all costs supporting DSM/EE programs and measures be spread to
all retail customer classes.

The Attorey General agreed with the Public Staff’s proposal to allocate costs based on
the direct benefit of reductions in system-wide energy and demand, but further argued in his
Brief that the direct benefits PEC’s wholesale customers receive from its DSM/EE programs
should be considered in the costs and incentives recovered from retail ratepayers. “If PEC saves
money by not building 1,000 MW of generation, then PEC’s average system costs will go down.
Without some adjustment being made, such as in a general rate case, that reduction in PEC’s
average system costs will result in reduced rates for wholesale customers,” That reduction would
be a direct benefit received by PEC’s wholesale customers. Therefore, the Attorney General
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argued that PEC’s wholesale customers would receive a windfall at the expense of retail
customers, if retail customers are required to pay all of the DSM/EE costs and incentives. The
Attomey General asserted that PEC’s use of its existing voltage reduction control {(VRC)
program illustrated that wholesale customers receive benefits from the utility’s DSM programs.
Further, the Attorney General cited a late-filed exhibit in which PEC listed the dates and
emergency conditions under which it had used the VRC program in 2008. The Attorney General
said that according to PEC’s response, the program was used five times to “deliver emergency
reserve capacity to a neighboring utility. Thus, VRC was used to benefit wholesale customers
more than one-third of the time .... "

It is a well-established principle of statutory interpretation in North Carolina that a statute
should not be interpreted in a manner which would render any of its words superfluous. Each
word of a statute is to be construed as having meaning, where reasonable and consistent with the
entire statute, because it is always presumed that the Legislature acted with care and deliberation.
State v. Haddock, ____, N.C.App. ___ , 664 S.E2d 339, 345 (2008); State v. Ramos, __,
N.C.App. __, 668 S.E.2d 357, 363 (2008).

The Commission agrees with the Public Staff that, to some degree, all customers benefit
from the implementation of new DSM and EE programs. To conclude, however, that this
general benefit encompasses the direct benefit contemplated by the General Assembly fails to
interpret the statute in a logical manner. Accordingly, the Commission agrees with PEC that to
interpret the statute in the manner proposed by the Public Staff would render the words
“directly” and “only” meaningless. Clearly, the General Assembly intended for those words to
have meaning and the most logical meaning they can have is that the cost of a new
DSM/EE program is to be recovered only from those customer classes eligible to participate in
the program and to which the program is targeted. While the Public Staffis correct that all retail
customer classes benefit from PEC’s DSM/EE programs, the Commission is of the opinion that
there would have been no need for such a statutory provision if not to direct the Commission to
allocate these costs in a different manner. The Commission concludes that the law favors PEC's
interpretation and disfavors the Public StafP’s position.

Regarding the Attomey General’s assertions that wholesale customers benefit from
PEC’s DSM/EE programs, the Commission finds that the costs and incentives at issue are for
DSM/EE programs targeted toward retail customers. Any benefit that wholesale customers
receive is clearly an indirect benefit. There is no evidence in the record to suggest that the
“neighboring utilities™ that benefitted from PEC’s VRC program in 2008 were, in fact, wholesale
customers. (It is more likely that they were other transmission owning utilities, such as Duke,
TVA, or Southem, that are responsible for instantaneously balancing foad and demand within a
control area.) Finally, PEC’s North Carolina wholesale customets are electric power suppliers
covered by Senate Bill 3. Just like PEC, they are required to meet their own requirements for the
use of renewable encrgy and EE. As they do so, it is reasonable to assume that their retail
customers will pay for their programs, just like PEC’s retail customers will pay for its programs.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 12

This finding of fact is drawn from the Commission’s Order Approving Program in
Docket No. E-2, Sub 926 on this same day and the Commission’s interpretation of
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G.8. 62-133.9(f). In the Order approving PEC’s DSDR program, the Commission concluded that
all retail customers served by PEC's distribution system direétly benefit from the DSDR. program
and that it is impossible for any of the industrial and large commercial customers served by
PEC’s distribution system to opt out of the DSDR program. Therefore, the Commission
concludes that none of PEC’s customers served via its distribution system may opt out of the
DSDR program or its costs.

G.S. 62-133.9(f) provides for industrial customers and certain large commercial
customers to “opt-out” of new DSM or EE programs under certain circumstances, in which case
none of the costs of the programs will be assigned to them. This provision reads as follows:

None of the costs of new demand-side management or energy efficiency measures
of an electric power supplier shall be assigned to any industrial customer that
notifies the industrial customer’s electric power supplier that, at the industrial
customer’s own expense, the industrial customer has implemented at any time in
the past or, in accordance with stated, quantified goals for demand-side
management and cnergy efficiency, will implement -alternative demand-side
management and energy efficiency measures and that the industrial customer
elects not to participate in demand-side management or energy efficiericy
measures under this section .... The provisions of this subsection shall also apply
to commercial customers w1th 51g111ﬁcant anuua[ usage at a threshold level o be
established by the Commission.

The notice for such an opt-out requires two statements: (1) that the customer has, or will,
implement alternative DSM and EE measures at the customer’s own expense and (2) that the
customer elects not to participate in the program as to which it opts out. Although the
Commission has concluded that the DSDR program comes within the definition of an
EE program as defined in G.S. 62-133.8(a)(4), the DSDR program is undoubtedly different from
most of the activities traditionally regarded as DSM and EE programs. Traditionally, such
programs involve activities and/or equipment on the customer’s side of the meter that the
customer elects to engage in, or not. The DSDR program involves activities and equipment on
the electric supplier’s side of the meter, and these activities and equipment benefit all customers,
regardless of any particular customer’s choice. The EE benefits of the DSDR program, in the
form of voltage reduction, essentially come over the distribution lines to all customers who take
service from the distribution system. In Docket No. E-2, Sub 926, PEC witness Simpson testified
that all customers will participate in the DSDR program without regard to whether they
affirmatively elect to do se or not and that “an election is not necessary.” Thus, the notfon that an
individual customer can elect “not to participate” has no application to this program.' Physically,

! Similarly, Commission Rule R8-69(d)(1) does not apply in this instance where an individual customer cannot
“elect not to participate™ in the new program. Thus, no customer may “elect this option,” i.e., not to participate in the
DSDR program, a requirement for opting out of the rider, ard may not avoid responsibility for such costs. To the
extent Commission Rule R8-69(d)(1) appears to imply that the DSM/EE rider must either be paid or avoided in its
entirety, inconsistent with the instant Order, the Rule fails to appropriately anticipate the current situation and will
be clarified or 1evised, as necessary, by future Commission Order.
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no customer served by PEC’s distribution grid can “not participate. ! Therefore, none of PEC’
distribution-level customers could give the requisite opt-out notice under G.S. 62-133 9(n.?2

It appears from the language of G.S. 62-133.9(f) that certain industrial and large
commercial customers were given the ability to opt-out because they had implemented, or will
implement, their own DSM or EE measures and should not essentially “pay twice” for such
benefits. Again, however, the DSDR program is not a traditional EE program. The DSDR
program involves changes to the electric supplier’s equipment, and it has aspects of a general
distribution system improvement. The DSDR program achieves a type of efficiency, voltage
reduction, that no customer could achieve on its own initiative. Therefore, the rationale that an
industrial or large commercial customer should be allowed to opt-out so as not to “pay twice” for
efficiency does not logically apply to the DSDR program.

Finally, G.S. 62-133.%(e) provides that the Commission “shall assign the costs of [new
DSM and EE programs] only to the class or classes of customers that directly benefit from the
programs.” The corollary of this proposition is that, except for the opt-out (which does not apply
here), the Commission should assign the costs of a program to all classes of customers if all
classes directly benefit from the program. Such is the case with the DSDR program. If the
DSDR program were not regarded as a DSM or EE program -- an interpretation that was urged
upon us by some industrial customers -- its costs would be recovered through base rates, and all
customers would end up paying for the costs. This is the same result achieved by applying the
DSDR program portion of the DSM/EE rider to all customers, without any opt-out.
Consequently, the Commission concludes that all retail customers served by PEC via its
distribution system should pay for the DSDR program via the Company’s DSM/EE rider.

Consistent with the Stipulation, PEC is hereby authorized to recover all reasonable and
prudent costs .associated with the DSDR program, including a Net Lost Revenues incentive
consistent with the terms and conditions of the Commission-approved Mechanism. The DSDR
program should not, however, be eligible for recovery of a PPI, as stipulated.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 13

Public Staff witness Maness testified that the Stipulating Parties agreed that for the
purposes of allocating DSM/EE costs between PEC’s retail jurisdictions, PEC would use
allocation factors based on each retail jurisdiction’s coincident peak demand and annual energy
usage as a ratio of total retail coincident peak demand and energy usage. Witness Evans also
testified that PEC agreed, after several discussions with the Public Staff, to suspend the use of
direct cost allocations for certain costs after December 31, 2008, in the manner specified in the
Stipulation. Since no witness testified to the contrary regarding this aspect of cost allocations,
the Commission finds Paragraph Nos. 2.B. and 2.C. of the Stipulation to be appropriate.

! Approximately 66 PEC customers are served via PEC's transmission system, and this discussion does not apply to
them,

1 The Comrmission has authority under G.S. 62-1 33.9(f) to decide complaints that may be filed, or that it may file on

its own, to challenge the validity of any particular notice of nonparticipation. The present discussion addresses the
unigue nature of this EE program as a whole; it is not an attempt to prejudge a G.5. 62-133.9(f) complaint.
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 14

The evidence for this finding of fact can be found in the testimony and exhibits of PEC
witness Evans and Public Staff witness Maness.

The Stipulation proposes to add the following language to the definition of “large
commercial customer” contained in Commission Rule R8-69:

For commercial accounts, once one account meets the opt-out eligibility
requirement, all other accounts billed to the same entity with lesser annual usage
located on the same or contiguous properties are also eligible to opt-out of the
DSM/EE Rider and DSM/EE EMF.

Witnesses Maness and Evans explained that this language was intended to refine rather than
change the Rule R8-69 definition of “large commercial customer.” No other parties expressed
any opinions regarding this proposal and no other party expressed any opposition to this
proposal. The Commission concludes that the language in question serves to refine and clarify
Rule R8-69 and should be accepted. Logic dictates that a single customer, on a single piece of
property with an account with usage of 1,000,000 kWh or greater, should be eligible to opt-out
not only that account but all other accounts on the same picce of property. Therefore, the Opt-
Out Eligibility Requirement language contained in Paragraph No. 5 of the Stipulation will be .
incorporated into the Commission-approved Mechanism attached to this Order as Appendix A.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 15

The evidence for this finding of fact is found in North Carclina statutes as well as in
PEC’s response to the Commission's January 30, 2009 Post-Hearing Order. In the
January 30, 2009 Post-Hearing Order, the Commission required PEC to explain how it would
report the PPI and Net Lost Revenues incentives in its quarterly NCUC ES-1 Reports filed with
the Commission. PEC’s response to Item No. 9 of the January 30, 2009 Order was as follows:

These two types of revenues are very different and should be treated differently
for regulatory reporting purposes. Net Lost Revenues are for the recovery of
fixed costs incurred by the utility in order to serve customers and go directly to
support the Company's rate base and operating costs. For that reason, it is
appropriate for Net Lost Revenues to be included: as part of the Net Operating
Income reported in Schedule 1 of the ES-1. In contrast, the PPI revenues are an
incentive to encourage deployment of DSM and EE programs. Incentives, by
their name, should not be considered when evaluating a company’s earnings. To
do otherwise would defeat the purpose of the incentive and be contrary to the
intent of the General Assembly in adopting an incentive policy. PPI revenues are
not intended to support recovery of utility costs or reflect a retum on equity
associated with rate base. Therefore, PPI revenues should not be considered as
part of the Net Operating Income reported in Schedule 1 of the ES-1.
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The Commission has a continuing statutory obligation to ensure, among other things, that
the rates and charges of jurisdictional investor-owned electric utilities are just and reasonable,
from the standpoint of both investor and ratepayer interests. The Commission is of the opinion
that jurisdictional eamings presented in ES-1 Reports should be based on and reflect actual
earnings. The Commission understands that a regulated utility, such as PEC, may be concerned
if incentives eamed from a cost recovery mechanism such as the one approved herein are
included in earnings reports that are used by the Commission for purposes of assessing whether
rates should be increased or decreased since the reported actual eamings would be assessed
against allowed returns that did not include such incentives. Further, the Commission
understands PEC’s concemn that PPI incentive revenues are not intended to support recovery of
utility costs or reflect a return on equity associated with rate base and therefore should not be -
considered as part of the net operating income reported in Schedule 1 of the ES-1 Report.
Although the Commission believes such concerns have some validity, the Commission is of the
opinion that the reporting requirements set forth and adopted herein are reasonable and
appropriate and will achieve full disclosure and transparency. Consequently, the Commission
concludes that PEC should provide the necessary information needed to allow the Commission
to monitor and assess the financial results of the Company’s DSM and EE programs as well as
the Company’s actual level of jurisdictional earnings, including and excluding the effects of the
Company’s DSM and EE programs. Further, the Commissien concludes that PEC should
provide supplementary schedules setting forth its jurisdictional eamings including actual
program revenues, costs, and Net Lost Revenues, but which exclude PPI revenues from the net
operating income included in the ES-1 Report. Therefore, the Commission further concludes
that the Company should be required to (1) include actual program revenues, including PPI and
Nel Lost Revenues incentives, and costs for purposes of calculating and presenting its regulated
earnings to the’ Commission for ES-1 reporting purposes; (2) provide supplementary schedules
setting forth the Company’s jurisdictional earnings excluding the effects of its DSM and EE
programs; (3) provide schedules separately stating the eamings impact of its DSM and
EE programs on a combined basis as well as on a stand-alone, program-class basis, that is, with
earnings from DSM programs, collectively, and earings from EE programs, collectively shown
separately; (4) provide schedules separately stating the earnings impact of each individual DSM
and EE program; and (5) provide schedules setting forth its jurisdictional eamings including
actual program revenues, costs, and Net Lost Revenues, but excluding the effects of its PPI
revenues, Detailed calculations of the foregoing should also be provided. Such schedules and/or
calculations should show, at a minimum, actual revenues; expenses; taxes; operating income;
rate base, including components; and applicable capitalization ratios and cost rates, including
overall rate of refurn and return on common equity.

The following language regarding Financial Reporting requirements will be incorporated
in the Commission-approved Mechanism atached to this Order as Appendix A:

Financial Reporting Requirements

44.  PEC shall, in conjunction with its quarterly NCUC ES-1 Reports, include ail
actual program revenues, including PPI and Net Lost Revenues incentives, and costs for
purposes of calculating and presenting its regulated eamings to the Commission. PEC shall also
provide supplementary schedules which set forth the Company's jurisdictional earnings
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excluding the effects of its EE and DSM programs; the eamings impact of its DSM and EE
programs on a contbined basis as well as on a stand-alone, program-class basis; that is, with
eamings from DSM programs, collectively, and eamings from EE programs, collectively, shown
separately; the earnings impact of each individual DSM and EE program shown separately; and
the Company’s jurisdictional earnings including actual program revenues, costs, and Net Lost
Revenues, but excluding the effects of its PPI revenues. Detailed calculations of the foregoing
shouid also be provided. Such schedules and/or calculations should show, at a minimurn, actual
revenues; expenses; taxes; operating income; rate base, including components; and the applicable
capitalization ratios and cost rates, including overall rate of return and return on common equity.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 16 .

This finding of fact is procedural in nature and is supported by the Commission’s
decisions in this Order as well as Commission Rule R8-69.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 17

This finding of fact is supported in part by Paragraph No. 2.D of the Stipulation, which
states that the Mechanism will be revisited by the parties at least every three years, and the
Commission’s general statutory authority over PEC’s rates. Therefore, unless requested fo do so
earlier by PEC, the Public Staff, or another interested party, the Commission will initiate a
formal review of the Commission-approved Mechanism not later than June 1, 2012. Such review
will specifically address whether the incentives in the Commission-approved Mechanism are
resulting in significant DSM and EE; whether the customer rate impacts from the DSM/EE rider
are reasonable and appropriate; whether overall portfolio performance targets should be adopted;
and any other relevant issues that may arise.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 18

This finding of fact is procedural in nature and is supported by the Commission’s
decisions in this Order and in Dacket No. E-2, Sub 926. PEC should submit a modified Evans
Revised Settlerent Exhibit No. 2 and an updated Rider BA-1 to reflect the Commission’s
findings and conclusions presented in this Order and in the Commission-approved Mechanism
attached hereto as Appendix A,

IT IS, THEREFORE, ORDERED as follows:

L. That the Commission hereby approves the Stipulation and Mechanism jointly
filed by PEC, the Public Staff, and Wal-Mart, subject to the modifications as discussed herein
and reflected in the Commission-approved Mechanism attached hereto as Appendix A.

2. That PEC shall recover the reasonable and prudent costs of the CFL Pilot program

over 10 years, with a carrying charge on the unamortized balance, but the Company shall not
recover either Net Lost Revenues or a PPI for the CFL Pilot program in the DSM/EE rider.
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3. That PEC shall amortize its incremental A&G costs supporting its DSM and
EE programs over three years, with a carrying charge on the unamortized balance.

4, That the costs of an approved DSM/EE program or measure shall first be
allocated to the North and South Carolina retail jurisdictions and such costs shall then be
recovered from only the class or classes of refail customers to which the program is targeted. No
costs of any approved DSM or EE program shall be allocated to the wholesale jurisdiction.

5. That the costs of PEC’s DSDR program shall be recovered from all retail
customers that benefit; that is, all retail customers that receive power via PEC’s distribution
system, regardless of the “opt out” provision for indusirial and large commercial customers
contained in G.S. 62-133.9(f). Industrial and large commercial customers that receive power via
PEC’s distribution system may not opt out of this program or its costs. PEC shall be authorized
to recover all reasonable and prudent costs associated with the DSDR program, including a Net
Lost Revenues incentive. The DSDR program shall not, however, be eligible for recovery of a
PPL

6. That PEC shall file with the Commission, as soon as reasonably possible, (1) a
modified Evans Revised Settlement Exhibit No. 2 reflecting the findings and conclusions
presented in this Order; (2) an updated Rider BA-1 consistent with the rulings in this Order;
(3) work papers explaining the new Rider BA-1 rates, including allocations and rate derivations;
and {4) a proposed plan for implementing changes to the DSM/EE rider and DSM/EE EMF rider.
As provided forin the Commission's Order issued November 14, 2008, to the extent Rider BA-1
implemented December 1, 2008 has resulted in PEC collecting revenues that differ from those
that would have been produced by the rates approved in this Order, PEC shall adjust the rates
approved herein by the difference with interest on any over collection. As allowed by
G.3. 62-130(e), the rate of interest shall be 10% per annum.. Any revenue difference applicable
to months for which the actual DSM/EE revenue collection is not available at the time of PEC’s
filing shall be included in the EMF requested in the 2009 annual adjustment proceeding, with
10% interest on over collections.

7. That PEC shall file an exhibit pursuant to Paragraph No. 33, Page 7, of the
Commission-approved Mechanism indicating for each program or measure for which it will
collect a PP, “the annual projected and actual utility costs, participant costs, number of
measurement units installed, per kW and kWh impacts for each measerement unit, and per kW
and kWh avoided costs for each measurement unit” related to the vintage year installations at
issue in this proceeding. This exhibit shall be filed in this docket as well as in Docket No. E-2,
Sub 951, as soon as reasonably possible,

8. That the Public Staff shall review the exhibits, proposed Rider BA-1, and
implementation plan filed by PEC and shall provide comments to the Commission regarding said
filing no later than 10 days after PEC’s filing,

9. That the Public Staff shall monitor and review PEC’s incremental A&G costs
supporting its DSM and EE programs on an ongoing basis, with particular emphasis on the
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effectiveness of the Company’s general EE education programs, and report its findings to the
Commission during PEC’s next and future DSM/EE rider proceedings.

10.  That PEC shall include all actual program revenues, including Net Lost Revenues
and the PPI incentives, and costs for purposes of calculating and presenting its regulated earnings
to the Commission in the Company’s quarterly NCUC ES-1 Reports. PEC shall file such
information, including certain supplementary schedules, in the manner and format required by
this Order.

11.  That PEC shall, as soon as reasonably possible, revise its DSM/EE rider
application and pre-filed direct testimony in Docket No.E-2, Sub951 consistent with the
decisions in this Order and the Commission-approved Mechanism attached hereto as
Appendix A.

12, That, unless requested to do so earlier by PEC, the Public Staff, or another
interested party, the Commission shall initiate a formal review of the Commisston-approved
Mechanism not later than June 1, 2012,

13, That the motion filed by PEC on March 6, 2009, to strike Hornby Late-Filed
Exhibit No. 1 be, and the same is, hereby denied.

14.  That Horby Late-Filed Exhibit No. 1 and the late-filed exhibits filed by PEC be,
and the same are hereby, admitted into evidence in this proceeding.

ISSUED BY ORDER OF THE COMMISSION
This the 15" day of June, 2009

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

kh061509.01

APPENDIX A
PAGE 1

COST RECOVERY AND INCENTIVE MECHANISM FOR

DEMAND-SIDE MANAGEMENT AND ENERGY EFFICIENCY PROGRAMS
(Docket No. E-2, Sub 931)

The purpose of this Mechanism is (1) to allow Progress Energy Carolinas, Inc. (PEC or
Company), to recover all reasonable and prudent costs incurred for adopting and implementing
new demand-side management (DSM) and new energy efficiency (EE) measures in accordance
with G.S. 62-133.9, Commission Ruleg R8-68 and R8-69, and the additional principles set forth
below; (2) to establish certain requirements, in addition to those of Commission Rule R8-68, for
requests by PEC for Commission approval of DSM and EE programs; and (3) to establish the
terms and conditions for the recovery of Net Lost Revenues and an additional incentive to
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reward PEC for adopting and implementing new DSM and EE measures and programs, based on
the sharing of savings achieved by those measures and programs, in cases where the Commission
deems such recovery and reward appropriate. The definitions set out in G.S. 62-133.8 and
G.S. 62-133.9 and Commission Rules R8-68 and R8-69 apply to this Mechanism, For purposes
of this Mechanism, the definitions listed below also apply.

Changes in the terms and conditions of this Mechanism shall be applied prospectively
only. Approved programs and measures shall continue to be subject to the terms and conditions
that were in effect when they were approved with respect to the recovery of reasonable and
prudent costs and Net Lost Revenues, With respect to the recovery of Program Performance
Incentives, approved programs and measures shall continue to be subject to the terms and
conditions in effect in the vintage year that the measurement unit was installed.

Definitions

I, Costs include all capital costs, including cost of capital and depreciation expenses,
administrative costs, implementation costs, incentive payments to program participants, and
operating costs. Subject to Rule R8-65(b), costs also include the designated amounts dedicated
for expenditure on efforts fo promote general awareness of and education about EE and DSM
activities, as well as research and development activities and the costs for pilot programs. Costs
do not include expenditures allocable to the South Carolina retail jurisdiction.

2. Low-Income Programs or Low-Income Measures are DSM or EE programs or
DSM or EE measures provided specifically to Jow-income customers.

3. Measure means, with respect to EE, an “energy efficiency measure,” as defined in
G.S. 62-133.8(a)(4), that is new within the meaning of G.S. 62-133.9(a); and, with respect to
DSM, an activity, initiative, or program change, that is new under G.S.62-133.9(a) and is
undertaken by an electric power supplier or its customers to shift the timing of electricity use
from peak to nonpeak demand periods. DSM includes, but is not limited to, load management,
electric system equipment and operating controls, direct load control, and interruptible load.

4, Measurement unit means the basic unit that is used to measure and track the
(a) incurred costs; (b) Net Lost Revenues; and (c)net savings for DSM or EE measures installed
in cach vintage year. A measurement unit may consist of an individual measure or bundles of
measures. Measurcment units shall be requested by PEC and established by the Commission for
each program in the program approval process, and shall be subject to modification by the
Commission when appropriate, If measurement units have not been established for a particular
progtam, the measurement units for that program shall be the individual measures, unless the
Commission determines otherwise.

5. Measurement unit’s life means the number of years that equipment associated
with a measurement unit will operate if properly maintained or activities associated with the
measurement unit will continue to be cost-effective, unless ‘the Commission determines
otherwise.
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6. Net Lost Revenues means a payment to PEC based on its revenue losses, net of
marginal costs avoided at the time of the lost kilowatt-hour sale(s), or in the case of purchased
power, in the applicable billing period, incurred by PEC's public utility operations as the result
of a new DSM or EE measure, Net Lost Revenues shall also be net of any increases in revenues
resulting from any activity by PEC’s public-utility operations which cause a customer to increase
demand or energy consumption, whether or not that activity has been approved pursuant to
Rule R8-68, Program Performance Incentives shall not be considered in the calculation of Net
Lost Revenues.

7. Program means a collection of new DSM or EE measures with similar objectives
that have been consolidated for purposes of delivery, administration, and cost recovery, and that
has been or will be adopted on or after January 1, 2007, including subsequent changes and
modifications.

8 Program Performance Incentive (PPI) means a payment to PEC for adopting and
implementing new EE or DSM measures based on the sharing of savings achieved by those
DSM and EE measures. PPI excludes Net Lost Revenues.

9. Total Resource Cost (TRC) test means a cost-effectiveness test that measures the
net costs of a DSM or EE program as a resource option based on the total costs of the program,
including both the participants’ costs and the utility’s costs (excluding incentives paid by the
unhty to participants). The benefits for the TRC test are avoided supply costs, i.e., the reduction
in transmission, distribution, generation, and capagcity costs valued at marginal cost for the
periods when there is a load reduction. The avoided supply costs shall be calculated using net
program savings, i.c., savings net of changes in energy use that would have happened in the
absence of the program. The costs are the program costs paid by the utility and the participants,
plus the increased supply costs for any periods in which load is increased. All equipment costs,
installation, operation and maintenance, cost of removal (less salvage velue), and the
administration costs, no matter who pays for them, are included in this test, Any tax credits are
considered a reduction to costs in this test.

10.  Utility Cost Test (UCT) means a cost-effectiveness test that measures the net costs
of a DSM or EE program as a resource option based on the costs incurred by the utility |
(including incentive costs paid by the utility to or on behalf of participants) and excluding any
net costs incurred by the participant. The benefits for the UCT are the avoided supply costs, i.e.,
the reduction in transmission, distribution, generation, and capacity costs valued at marginal cost
for the periods when there is a load reduction. The avoided supply costs shall be caiculated
using net program savings, i.c., savings net of changes in energy use that would have happened
in the ahsence of the program. The costs for the UCT are the program costs incurred by the
utility, the incentives paid to or on hehalf of participants, and the increased supply costs for any
periods in which load is increased: Utility costs include initial and annual costs, such as the cost
of utility equipment, operation and maintenance, installation, program administration, and
participant dropout and removal of equipment (less salvage value).

11.  Vintage year means an identified 12-month period in which a specific DSM or
EE measure is installed for an individual participant or group of participants.
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Application for Approval of Programs

12.  In evaluating potential DSM/EE measures and programs for selection and
implementation, PEC will first perform a qualitative measure screening to ensure measures are:

(a2}  Commercially available and sufficiently mature.
(b)  Applicable to the PEC service area demographics and climate.
(c)  Feasible for a utility DSM/EE program.

13, PEC will then further screen EE and DSM measures for cost-effectiveness. With
the exception of measures included in a Low-Income Program, an EE or DSM measure with a
TR test result less than 1.0 will not be considered further, unless the measure can be bundled
into an EE or DSM Program to enhance the overall cost-effectiveness of that program.
Consistent with PEC’s agreement with Piedmont Natural Gas and Public Service Company of
NC, all EE and DSM measures associated with an end-use that can be served by natural gas must
pass the UCT.

14,  With the exception of Low-Income Programs, all programs submitted for
approval will have a TRC and UCT test result greater than 1.05, PEC will comply, however,
with Rule R8-60()(6)(iii), which requires PEC te include certain information regarding the
measures and programs that it evaluated but rejected in its biennial Integrated Resource Plan,
revised as applicable in its annual report.

15. If a program fails the economic screening in Paragraph 14 above, PEC will
determine if certain measures can be removed from the program to satisfy the criteriz established
in Paragraph 14.

16.  PEC will contact each party to ils most recent DSM/EE cost recovery proceeding
by March 1 of each year and provide them with a list and description of programs and measures
either cutrently being considered or planned for future consideration, and seek suggestions for
additional programs and measures for consideration.

17.  Nothing in this Mechanism relieves PEC from its obligation to comply with
Commission Rule R8-68 when filing for approval of DSM or EE measures or programs. As
specifically required by Rule R8-68(c)(3)(iii), PEC shall describe the industry-accepted methods
to be used to measure, verify, and validate the energy and peak demand savings estimated in its
filing for approval of measures and programs, and shall provide a schedule for reporting the
savings to the Commission.

Cost Recovery

18.  As provided in Rule R8-69 and G.S. 62-133.9(d), PEC shall be allowed to
recover, through the DSM/EE rider, all reasonable and prudent costs reasonably and
appropriately estimated to be incurred, during the current rate period, for DSM and EE programs
that have been approved by the Commission under Rule R8-68. As permitted by
G.8. 62 133.9(d), PEC shall be allowed to defer all or a portion of its reasonable and prudent
costs to the extent those costs are intended to produce future benefits. Except for administrative
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and general expenses (addressed in Paragraph No. 22(¢) below), PEC shall be allowed to cam a
rate of retum at the overall weighted average net-of-tax rate of retum approved in PEC’s most
recent general rate case on all such costs and shall be allowed to amortize the deferred costs over
a period of time not to exceed 10 years, unless the Commission determines otherwise.

19.  The DSM/EE EMF rider shall reflect the difference between the reasonable and
prudent costs incurred during the applicable test period and the revenues actually realized during
such test period under the DSM/EE rider then in effect. .

20. The cost and expense information filed by PEC pursuant to Commission
Rules R8-68(c) and R8-69(f) shall be categorized by measurement unit and vintage year.

21, Pursuant to Commission Rule R8-69(b)(6), the balance in the deferral account,
net of deferred income taxes, may accrue a retumn at the net-of-tax rate of return approved in
PEC’s most recent general rate procéeding.

Allocation Methodologies

22.  Unless the Commission determines otherwise in a G.S. 62-133.9 DSM/EE rider
proceeding:

{a): The costs of an approved DSM or EE program will be allocated to the North and
South Carolina retail jurisdictions and will only be recovered from those customer
classes to which the program is targeted.

(b) No costs of any approved DSM or EE program will be allocated to the wholesale
jurisdiction.

(c) Administrative and general costs supporting DSM and EE programs but not directly
related to an approved DSM or EE program will be deferred and amortized over a
period not to exceed three years. :

{d) The allocation factors based upon peak demand and energy sales for each state
included in PEC’s testimony and exhibits filed in Docket No. E-2, Sub 931 will be
the allocation factors used for all program costs in its jurisdictional cost allocations.

Net Lost Revenues

23, When authorized pursuant to Rule R8-69(c) and unless the Commission
determines otherwise in a G.5. 62-133.9 DSM/EE rider proceeding, PEC shall be permitted to
recover, through the DSM/EE and DSM/EE EMF riders, Net Lost Revenues associated with the
implementation of approved DSM and EE measurement units, subject to the restrictions set out
below.

24.  Net Lost Revenues resulting from an approved measurement unit installed in a
given vintage year shall be recovered through the DSM/EE and DSM/EE EMF riders only for
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the first 36 months after the installation of the measurement unit. Thereafter, recovery of Net
Lost Revenues shall end.

25, Programs or measures with the primary purpose of promoting general awareness
and education of EE and DSM activities, as well as research and development activities are
ineligible for the recovery of Net Lost Revenues. Pilot programs or measures are also ineligible
for the recovery of Net Lost Revenues, unless the Commission approves PEC’s specific request
that a pilot program or measure be eligible for the recovery of Net Lost Revenues when PEC
seeks approval of that pilot program or measure.

26.  Recovery of Net Lost Revenues for measurement units installed in a prior vintage
year shall cease upon the implementation of new rates approved by the Commission in a general
rate case or comparable proceeding to the extent the rates set in the general rate case or
comparable proceeding are set to explicitly or implicitly recover those Net Lost Revenues.

27, Overall Net Lost Revenues as measured by any vintage year or the
two succeeding vintage years shall be reduced by any increases in revenues during the same
periods resulting from any activity by PEC’s public utility operations which cause a customer to
increase demand or energy consumption, whether or not that activity has been approved pursuant
to Rule R8-68.

28.  Net Lost Revenues shall be trued-up as follows:

{a)  Net Lost Revenues shall be trued-up in the first R8-69 proceeding following the
completion and review of a program’s or measure’s impact evaluation. The true-
up shall be based on approved measurement units and shall cover all vintage
years, as provided in Paragraphs 23 through 27 above, from the previous
measurement unit’s impact evaluation or program or measure approval,
whichever is more recent,

(b)  The true-up factor shall be calculated based on the difference between projected
and actual Net Lost Revenues for each measurement unit and vintage year under
consideration, accounting for any differences derived from the completed and
reviewed measurement unit evaluation including: (1) the projected and actual
number of installations per measurement unit; (2) the projected and actual net
kilowatt-hour (kWh) and kilowatt (kW) savings per installation; (3) the projected
and actual gross lost revenues per kWh and kW saved; and (4) the projected and
actual deductions from gross lost revenues per kWh and kW saved.

(¢)  Thecombined total of all true-up factors calculated in a given year’s Rule R8-69
proceeding shall be incorporated into the DSM/EE EMF rider,
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Program Pprformauce Incentive {PPI)

29.  When authorized pursuant to Rule R8-69(c), PEC shall be allowed to collect a PPI
for each DSM or EE program approved and in effect during a given rate period, subject to the
restrictions set out below.

30.  Programs or measures with the primary purpose of promoting general awareness
of and education about EE and DSM activities, as well as research and development-activities,
are ineligible for PPI. PEC’s Distribution System Demand Response (DSDR) program is
ineligible for PP1. Pilot programs or measures are also ineligible for PPL, unless the Commission
approves PEC’s specific request that a pilot program or measure be eligible for PPI when PEC
seeks approval of that program or measure.

31, With the exception of Low-Income Programs or Low-Income Measures, for any
vintage year in which a program’s or measure’s TRC test result is less than 1.00 at the time of
the Rule R8-69 cost recovery praceeding, there shall be a rebuttable presumption that the PPI for
that program or measure for the applicable vintage year is zero. PEC shall be allowed an
opportunity to rebut the presumption that PPI should be zero, by showing the impact of weather,
decline in avoided costs, uncontrolled matket forces, etc.

32.  The PPI shall be based on the net savings of each program or measure as
calculated using the UCT. The total of the PPIs for all programs or measures shall be added to
PEC’s DSM/EE or DSM/EE EMF cost recovery riders, as appropriate. .

33. In its annual filing pursuant to Rule R8-69(f), PEC shall indicate, for each
program or measure for which it desires a PPI, the annual projected and actual utility costs,
participant costs, number of measurement units installed, per kW and kWh impacts for each
measurement unit, and per KW and kWh avoided costs for each measurement unit, related to the
applicable vintage year installations that it requests the Commission to approve. Upon its
review, the Commission will make findings based on PEC’s annual filing for each program or
measure for which an estimated or trued-up PPI is approved. )

34, Unless the Commission determines otherwise in a G.S. 62-133.9 DSM/EE rider
proceeding, the amount of the PPI initially to be recovered for a given measurement unit and
vintage year shall be equal to 8% for DSM programs and measures and 13% for EE programs
and measures, multiplied by the estimated net savings. Estimated net savings shall be ealculated
by multiplying the number of measurement units projected to be installed specific to a program
or measure in a vintage year by the most current estimates of the annual per installation kW and
kWh savings over the measurement unit's life and by the most current estimatés of the annual
kW and kWh avoided costs, subtracting the estimated utility costs over the measurement unit's
life related to the projected installations in that vintage year, and discounting the result to
determine a net present value. In approving the initial PPI, the Commission will assume that
projections will be achieved.

35.  Unless the Commission determines otherwise ina G.S. 62-133.9 DSM/EE rider
proceeding, the initial PPI shall be converted into a stream of 10 levelized annual payments,
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accounting for and incorporating PEC's overall weighted average net-of-tax rate of retun
approved in PEC’s most recent general rate case as the appropriate discount rate.

36.  The per kW avoided capacity costs and the per kWh avoided energy costs used to
caleulate net savings for a vintage year shall be determined annually by PEC using comparable
methodologies to these in the most recently approved biennial avoided cost proceeding. PEC’s
assumptions used in these methodologies, as well as the methodologies, are subject to the Public
Staff’s review and acceptance at the time PEC files its petition for annual cost recovery pursuant
to Rule R8-69 and this Mechanism. Unless PEC and the Public Staff agree otherwise, PEC shall
not be allowed to update its avoided capacity costs and avoided energy costs after filing its
petition for its annual cost recovery proceeding pursuant to R8-69 and this Mechanism and prior
to the Commission’s order establishing the rider for that rate period for purposes of calculating
the PPL

37.  When PEC files for its annual cost recovery under Rule R8-69, it shall comply
with the filing requirements of Rule R8-69(f)(1}(iii), reporting all interim measurement and
verification data, even if that data is not final, to assist the Commission and the Public Staff in
their review and monitoring of the impacts of the DSM and EE measures.

38.  PEC bears the burden of proving all savings and costs included in calculating the
PP1. As provided in Rule R8-68(c)(3)(iii), PEC shall be responsible for the measurement and
verification of energy and peak demand savings consistently with its measurement and
verification plan described in Paragraph 17,

39.  The PPI shall be trued-up as follows:

(a) The PP] shall be trued-up in the first R8-69 proceeding following the completion and
review of a program’s or measure’s impact evaluation. The true-up shall include all
measurement units specific to the program or measure and shall cover all vintage
years since the previous measurement unit’s impact evaluation or program or measure
approval, whichever is more recent.

(b) The amount of the PPI ultimately to be recovered for a given program or measure and
vintage year shall be based on the actual net savings derived from all measurement
units specific to the program or measure. Actual net savings shall be calculated by
multiplying the number of actual installed measurement units in a vintage year by the
verified annual per installation kW and kWh savings over the measurement unit’s life
and by the annual per ¥W and kWh avoided costs used in calculating the initial PPI,
subtracting the actual vintage year measurement unit costs over the measurement
unit's life related to installations in that vintage year and discounting the result to
present value,

40.  The combined total of all components of the estimated and trued up performance

incentive shall be incorporated into the DSM/EE rider and the DSM/EE EMF rider, as
appropriate.
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DSDR Program

41,  The DSDR program is a new EE program as defined by G.S.62-133.8 and
G.S. 62-133.9, and is eligible for recovery of reasonable and prudent costs, as well as Net Lost
Revenues, subject to the terms and conditions of Net Lost Revenues set forth hereinabove, The
DSDR program is not eligible for recovery of a PPL

42, The rate of return on investment used to determine the DSDR program capital-
related costs included in each annual rider will be based on the then-current capital structure,
embedded cost of preferred stock, and embedded cost of debt of the Company (net of appropriate
income taxes), and the cost of common equity approved in the Company’s then miost recent
general rate case.

Opt-Out_Eligibility Requirement for Industrial Customers and Certain Commercial
Customers

43, With the exception of the DSDR Program and any other similarly-situated DSM
or EE program (i.e., a pfogram which involves activities and equipment on PEC’s side of the
meter which provides a direct benefit to the customer and where the customer has no choice but
to participate and benefit), commercial customers with annual consumption of 1,000,000 kWh or
greater in the billing months of the prior calendar year and all industrial customers who
implement or will implement alternative DSM/EE measures may, consistent with Commission
Rule RE-69(d), elect to not participate in any utility-offered DSM/EE measures and, after
written notification to the utility, will not be subject to the DSM/EE rider and DSM/EE
EMF rider. For purposes of application of this option, a customer is defined fo be a metered
account billed under a single application of a Company rate tariff, For commercial accounts,
once one account meets the opt-out eligibility requirement, all other accounts biiled to the same
entity with lesser annual usage located on the same or contiguous properties are alsé eligible to
opt-out of the DSM/EE rider and DSM/EE EMF rider. Since these rates are included in the rate
tariff charpes, customers electing this option shall receive a DSMY/EE Credit on their monthly bill
statement,

Finaneial Reporting Requirements

44,  PEC shall, in conjunction with its quarterly NCUC ES-1 Reports, include all
actual program revenues, including PPI and Net Lost Revenues incentives, and costs for
purposes of caleulating and presenting its regulated earnings to the Commission. PEC shall also
provide supplementary schedules which set forth the Company’s jurisdictional earnings
exchuding the effects of its EE and DSM programs; and the earnings impact of its DSM and
EE programs on a combined basis as well as on a stand-alone, program-class basis; that is, with
earnings from DSM programs, collectively, eamings from EE programs, collectively, shown
separately; the earnings impact of each individual DSM and EE program shown separately; and
the Company’s jurisdictional eamings including actual program revenues, costs, and Net Lost
Revenues, but excluding the effects of its PPI revenues. Detailed calculations of the foregoing
should also be provided. Such schedules.and/or calculations should show, at a minimum, actual
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revenues; expenses; taxes; operating income; rate base, including components; and the applicable
capitalization ratios and cost rates, including overall rate of return and return on common equity.

Review of Mechanism
45.  Unless requested to do so earlier by PEC, the Public Staff, or another interested

party, the Commission will initiate a formal review of this Mechanism not later than
June 1, 2012,

DOCKET NO. E-2, SUB 951

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Application by Carolina Power & Light Company, )
d/b/a Progress Energy Carolinas, Inc., for ) ORDER CONCERNING DSM/EE
Approval of Demand Side Management and ) RIDER AND DSM/EE EMF RIDER

Energy Efficiency Cost Recovery Rider Pursuant )
to G.8. 62-133.9 and Commission Rule R8-69 )

HEARD: Commission Hearing Room 2115, Dobbs Building, 430 North Salisbury Street,
Raleigh, North Carolina on Wednesday, September 16, 2009, at 10:30 a.m.

BEFORE:  Commissioner Lorinzo L. Joyner, Presiding; Chaitman Edward S. Finley, Jr.;
-Commissioner Robert V. Owens, Jr.; Commissioner William T. Culpepper, IIT;
Commissioner Bryan E. Beatty; Commissioner Susan W. Rabon; and
Commissioner ToNola D. Brown-Bland

APPEARANCES:
For Progress Energy Carolinas, Ing.:

Len 8. Anthony, General Counsel, Progress Energy Carolinas, Inc., Post Office
Box 1551, PEB 17A4, Raleigh, North Carolina 27602-1551

For the Using and Consuming Public:

Kendrick C. Fentress, Staff Attorney, Public Staff, North Carolina Utilities
Commission, 4326 Mail Service Center, Raleigh, North Carolina 27699-4326

Leonard G. Green, Assistant Attorney General, North Carolina Department of
Justice, Post Office Box 629, Raleigh, North Carolina 27602-0629
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BY THE COMMISSION: G.S. 62-133.9(d) authorizes the Commission to approve an
annual rider to the rates of electtic public utilities to recover all reasonable and prudent costs
incurred for adopting and implementing new demand-side management and energy efficiency
(DSM/EE) programs. The Commission is also authorized to award incentives to electric utilities
for adopting and implementing new DSM/EE programs, including rewards based on the sharing
of savings achieved by the programs. Comimission Rule R8-69(b) provides that the Commission
will each year conduct a proceeding for each electric public utility to establish an annual
DSM/EE rider to recover the reasonable and prudent costs incurred for adopting and
implementing new DSM/EE measures previously approved by the Commission pursuant to
Rule R8-68. Under Rule R8-69, this rider consists of the utility’s forecasted costs during the rate
period and an experience modification factor (EMF) rider to collect the difference between the
utility's actual reasonable and prudent costs incurred during the test period and actual revenues
realized during the test period under the DSM/EE rider then in effect.

BACKGROUND

) Pursuant to G.S, 62-133.9 and Commission Rule R8-69, on June 4, 2009, Carolina Power
& Light Company, d/bfa Progress Energy Carolinas, Inc. (PEC or the Company), filed an
application and the associated testimony of Robert P, Evans for the approval of a DSM/EE cost
recovery rider to recover reasonable and prudent forecasted DSM/EE costs, carrying costs,
incremental administrative and general (A&G) costs, Net Lost Revenues and an additional
incentive. In addition, PEC asked for approval of an EMF rider and, pursuant to Commission
Rule R8-65(b){2), PEC also requested recovery through the. EMF of its costs, including Net Lost
Revenues and an additional incentive, incurred up to 30 days prior fo the hearing in this
proceeding. On June 16, 2009, the Commission issued an ‘Order scheduling -a hearing for
September 16, 2009, establishing discovery guidelines, providing for intervention and testimony
by other parties, and requiring public notice.

On June 17, 2009, the Carolina Utility Customers Association, Inc. (CUCA) filed a
petition to intervene, which was allowed July 1, 2009, On June 19, 2009, the Attomey General
filed a notice of intervention, which is recognized pursuant to G.S. 62-20. The intervention of
the Public Staff is recognized pursuart to G.S. 62-15(d) and Commiission Rule R1-19(c). On
Tune 24, 2009, the Carolina Industrial Group for Fair Utility Rates 1l (CIGFUR 1) filed a petition
to intervene, which was allowed July 1, 2009. CUCA and CIGFUR 1l did not participate in the
evidentiary hearing in this matter.

On August 17,2009, PEC filed the supplemental direct testimony a.ﬁd exhibits of witness
Evans. On August 26, 2009, the Public Staff filed a Motion to Extend Time to File Direct
Testimony, which the Commissicn allowed by Order issued August 27, 2009.

On August 31, 2009, Christopher Simmler made a filing in this docket captioned Notice
of Intent to be a Public Witness/Petition to Intervene. On September 8, 2009, the Commission
issued an Order indicating that Mr. Simmler could choose fo testify as a public witness at the
hearing scheduled for September 16, 2009, or he could petition to intervene within five days.
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On September 2, 2009, the Commission issued a Pre-Hearing Order Requiring Verified
Information that requested certain information be filed by PEC. On September 10, 2009, PEC
filed verified pre-hearing exhibits in response to the Commission’s Order, as well as the
affidavits of publication of the required notices of the proceeding.

On September 9, 2009, the Public Staff filed the testimony and exhibits of Michael C.
Maness and the affidavits of Jack L. Floyd and Jay B. Lucas. On September 11, 2009, PEC filed
the rebuital testimony of witness Evans, and on September 15, 2009, the Public Staff filed the
supplemental testimony of witness Maness.

OTHER RELEVANT DOCKETS

On June 15, 2009, the Commission issued an Order Approving Agreement and
Stipulation of Partial Settlement, Subject to Certain Commission-Required Modifications in
PEC’s first DSM/EE rider proceeding, Docket No. E-2, Sub 931, In that Order, the Commission
approved, with certain modifications, an Agreement and Stipulation of Partial Settlement,
between PEC, the Public Staff and Wal-Mart Stores East, LP and Sam’s East, Inc. (Wal-Mart)
setting forth the terms and conditions for approval of DSM/EE measures and the annual
DSM/EE rider proceedings pursuant to G.S.62-133.9, Commission Rule R8-68, and
Commission Rule R8-69.

On July 13, 2009, PEC filed a Motion for Reconsideration and Stay regarding certain
decisions made by the Commission in Docket Nos, E-2, Sub 926 and Sub 931. The request for
reconsideration involved, among other things, the Commission’s decision that industrial and
large commercial customers may not opt-out of cost recovery with respect to PEC’s distribution
system demand response (DSDR) program. PEC also filed a Motion for Full Commission
Review of its Motion for Reconsideration and Stay. The resolution of these issues directly
affects the calculation of the DSM/EE and DSM/EE EMF riders that PEC has applied for in
Docket No. E-2, Sub 951.

On July 20, 2009, the Commission issued an Order Requesting Comments on Motion. for
Reconsideration and Order on Motion for Stay granting PEC’s request to stay its compliance
requirements relative to DSDR program costs pending the Commission’s final decision on the
motions for reconsideration.  After receiving comments and reply comments, on
August 24, 2009, the Commission issued an Order on Motion for Full Commission Review
setting the matter for oral argument before the full Commission on September 16, 2009,
following the conclusion of the evidentiary hearing in the Company’s Sub 951 docket. The
Commission issued an Order on PEC”s Motion for Reconsideration on November 25, 2009,

PUBLIC AND EVIDENTIARY HEARING
The case came on for hearing as scheduled on September 16, 2009.  Mr. Simmler
appearcd as a public witness. He testified that he strongly disagreed that the DSDR program was

either a DSM or an EE program because it has a greater supply-side resource focus. Simmier
Exhibit 1 was received into evidence.
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The pre-filed direct, supplemental direct, and rebuttal testimony of PEC witness Evans
was received into evidence, as well as Evans Exhibits Nos. 1-10, Evans Supplemental: Exhibits
Nos. 1 -11, and witness Evans presented testimony on behalf of the Company. The affidavits of
Public Staff witnesses Floyd and Lucas were received into evidence. The pre-filed direct and
supplemental testimony of Public Staff witness Maness was received into evidence and witness
Maness presented testimony of behalf of the Public Staff. The Commission’s June 15, 2009
Order in Docket No. E-2, Sub 931 was judicially noticed.

The Commission initially scheduled proposed orders to be filed on Qctober 26,2009. On
September 21, 2009, the Commission issued a Post-Hearing Order requiring PEC to file certain
additional information. PEC timely complied with the Commission’s Order, filing Verified Post-
Hearing Exhibits on September 28, 2009 (PEC’s Post-Hearing Exhibits).

On October 22, 2009, the Public Staff filed a Motion for Extension of Time for all parties
to file briefs or proposed orders from October 26, 2009 until November 2, 2009. By Order
issued Qctober 23, 2009, the Commission allowed the Public Staff's request. On
November 2, 2009, PEC and the Public Staff filed proposed orders. Also on November 2, 2009,
PEC filed Verified Late-Filed Exhibits reflecting all of the adjustments discussed in PEC’s Post-
Hearing Exhibits; PEC’s testimony, and the Public Staff’s testimony.

On November 5, 2009, public witness Simmler filed a letter with the Commission
expressing gratitude for the efforts advanced in these proceedings.

On November 19, 2009, PEC filed Revised Tariffs to Reflect Fuel Charge, DSM/EE, and
REPS Adjustments in Docket Nos. E-2, Subs 847, 931, 949 and 951, In that submittal PEC
noted that the Commission had not yet issued its orders in Docket Nos. B-2, Subs 931 and 951 to
establish new DSM/EE riders and stated that, “Given that it is possible there rhay not be
sufficient time for PEC to revise its DSM/EE riders and billing process between the time the
Commission issues its orders in Subs 931 and 951 and the date the new rates are to take effect
(December 1, 2009), PEC and the Public Staff recommend that PEC be allowed to implement
PEC’s proposed DSM/EE riders effective December 1, 2009. Following the issuance of the
Commission’s orders in Subs 931 and 951, PEC will, as quickly as practicable, adjust its
DSM/EE riders accordingly...” PEC also filed a proposed customer notice for review and
approval by the Commission. On November 24, 2009, the Commission issued an Order
Approving Amended Public Notice.and Revised Tariffs and Riders.

Based upon PEC's application, the testimony and exhibits received into evidence at the
hearing, and the record as a whole, the Commiission now makes the following

FINDINGS OF FACT
L PEC is a duly organized corporation existing under the laws of the State of North
Carolina and is engaged in the business of developing, generating, transmitting, distributing, and

selling electric power to the public in North and South Carolina, and is subject to the jurisdiction
of the North Carolina Utilities Commission (NCUC) as a public utility. PEC is lawfully before
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this Commission based upon its application filed pursuvant fo G.S. 62-133.9 and Commission
Rule R8-69.

2. The test period for the purposes of this proceeding is the 12-month period,
April 1, 2008 through March 31, 2009.

3. The rate period for the purposes of this proceeding is the 12-month period,
December 1, 2009 through November 30, 2010.

4, Pursuant to Commission Rule R8-69(b){(2), PEC is entitled to include in its
DSM/EE EMF rider a true-up of the net recovery of its costs, plus its incentives, experienced up
to 30 days prior to the hearing. In this proceeding, such period is referred to as the prospective
period, which is April 1, 2009 through July 31, 2009,

5. For purposes of this proceeding, PEC has requested the recovery of costs and
incentives related to the following DSM/EE programs: DSDR; EnergyWise™ Commercial,
Industrial, and Govemmental (CIG) Demand Response; Residential Home Advantage;
Residential Home Energy Improvement; Residential Low Income-NES; CIG EE; Residential
Solar Water Heater Pilot; and Compact Fluorescent Light (CFL) Pilot. The Commission has
approved each of these programs pursuant to Commission Rule R8-68.

6. PEC also requested recovery of incremental A&G expenses not directly related to
specific DSM or EE programs. The incremental costs are $3,118,125 for the test period,
$1,046,120 for the prospective period and $3,317,900 for the rate period. It is appropriate for
PEC to recover these costs, with the prospective and rate period costs subject to firther review in
PEC’s next annual DSM/EE rider proceeding. PEC should file additional information about the
productivity and costs of its general education and awareness initiatives in that proceeding.

7. PEC also requested recovery of carrying charges of $497,420 for the test period,
$339,797 for the prospective period, and $2,662,853 for the rate period. PEC’s proposed
carrying charges are consistent with the Commission’s June 15, 2009 Order in Docket No. E-2,
Sub 931, PEC’s first DSM/EE rider proceeding, and are appropriate for recovery in this
proceeding, with the prospective and rate period costs subject to further review in PEC’s next
annual DSM/EE rider proceeding,

8. PEC requested incentives of $30,019 for the prospective period and 51,673,558
for the rate period. PEC should be allowed to adjust its DSM/EE revenue requirement to estimate
its Net Lost Revenue incentive for event-driven DSM and EE measures on the basis of actual
events, as opposed to annualized estimates. PEC’s proposed incentives are consistent with the
Commission’s June 15, 2009 Order in Docket No. E-2, Sub 931, PEC’s first DSM/EE rider
proceeding and are appropriate for recovery in this proceeding, with the prospective and rate
period costs subject to further review in PEC’s next annual DSM/EE rider proceeding,

8. It is appropriate for PEC to recalculate its revenue requirements to conform with

this Order and the Commission’s November 25, 2009 Order Granting Motions for
Reconsideration in Part in Docket Nos. E-2, Subs 926 and 931. The revenue requirements to be

109



ELECTRIC — ADJUSTMENT OF RATES/CHARGES

recalculated are as follows: (1) For purposes of its DSM/EE EMF rider, PEC’s reasonable and
prudent North Carolina retail test year expenses for its DSM/EE costs, incremental A&G costs,
carrying charges, and incentives, are $3,658,728. Subject to review in PEC’s next annual
DSM/EE rider proceeding, PEC’s North Carolina retail DSM/EE program expenses, for the
prospective period, plus incremental A&G costs, carrying charges, and incentives, are
$1,650,671. The sum of these figures has been reduced by $579,729, representing revenues
recovered from April 1, 2008 to July 31, 2008, to avoid double counting revenues previcusly
recognized in Docket No. E-2, Sub 931. Therefore, $4,729,670 is appropriate to use to develop
the DSM/EE EMF revenue requirement, (2) For purposes of the DSM/EE rider to be set in this
proceeding and subject to review in PEC’s next DSM/EE tider proceeding, PEC’s reasonable
and appropriate estimate of its North Carolina retail DSM/EE program expenses, plus its
incremental A&G costs, carrying charges and incentives, for the rate period, is $20,740,441, and
this is the appropriate amount to use to develop the DSM/EE revenue requirement.

10.  Itis appropriate for PEC to prospectively adjust its DSM/EE rider and subsequent
DSM/EE EMF riders to recognize the impact of uncollectible billed DSM/EE revenues and the
DSM/EE revenue reduction caused by PEC’s 5% Residential Service Energy Conservation
Discount Rider RECD-1C (5% energy conservation discount). In addition, PEC should address
whether amending its 5% energy conservation discount rider, so that DSM/EE charges would not
be subject to the 5% energy conservation discount, would be a better long-term solution,

11, The reasonable and prudent DSM/EE EMF riders for the Residential, General
Service, and Lighting rate classes are: a decrement of 0,025 cents per kilowatt hour, a decrement
of 0.008 cents.per kilowatt hour, and an increment 0.012 cents per kilowatt hour, respectively,’
and the reasonable and prudent DSM/EE riders to be charged by PEC during the rate period for
the Residential, General Service, and Lighting rate classes are: 0.078 cents per kilowatt hour;
0.069 cents per kilowatt hour, and 0.049 cents per kilowatt hour, respectively, subject fo
recalculation to recognize the impact of the Commission’s Order Granting Motions for
Reconsideration in Part in Docket Nos. E-2, Sub 926 and Sub 931, as well as the Commission’s
decisions in this Order. PEC should file those recalculations as soon as reasonably possible.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 1-4
These findings of fact are essentially informational, procedural, and jurisdictional in
nature and are uncontroverted. The rate period, test period, and prospective period proposed by
PEC are supported by the Public Staff and are consistent with Commission Rule R8-69.
EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 5
The evidence for this finding of fact can be found in the testimony and exhibits of PEC

witness Evans, the affidavit of Public Staff witness Floyd, PEC’s. Post-Hearing Exhibits and -
various Commission orders, ’

! These rates, as well as those discussed in the Evidence and Conclusions for these Findings of Fact, all exclude
pross receipts taxes and the NCUC regulatory fee.
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PEC witness Evans and Public- Staff witness Floyd agreed that, for purposes of this
proceeding, PEC had requested recovery of costs and incentives related to the following
programs: DSDR, CIG Demand Response, EnergyWise™, Residential Home Advantage,
Residential Home Energy Improvement, Residential Low Income, CIG EE, Residential Solar
Water Heating Pilot, and CFL Pilot program. The Commission approved these programs in
Docket Nos. E-2, Subs 908, 926, 927, 928, 935, 936, 937, 938, 952, and 953,

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 6

The evidence for this finding of fact can be found in the affidavit of Public Staff witness
Floyd and the Commission’s June 15, 2009 Order in Docket No. E-2, Sub 931, which directed
the Public Staff to monitor and review PEC’s A&G costs on an ongoing basis, with particular
emphasis on the effectiveness of PEC’s general EE education programs, and to report its findings
to the Commission during PEC’s next and future DSM/EE rider proceedings. Witness Floyd
reviewed FEC’s A&G costs directly related to specific programs, as well as those related to its
general education and awareness program. He testified that his review of PEC’s A&G costs
directly related to specific programs showed that they have been incorporated into the costs
shown in column 1 of Supplemental Evans Exhibit No. 2 for the rate, test, and prospective
periods. In response to 2 data request from the Public Staff, PEC indicated that these
program-related A&G costs total $581,318,

With respect to PEC’s general education and awareness programs, witness Floyd stated
that PEC’s 2008 Integrated Resource Plan described its “Save the Watls” campaign, online
assessment tools, and energy saving tips, saying PEC designed them to provide consumers
information about DSM/EE programs available to them. In response to a data request from the
Public Staff, PEC also listed the following general education and awareness initiatives:

1. Customized Home Energy Reports — an on-line survey that reveals energy
saving tips based on customer responses;

2, Energy Efficiency World - Internet-based resources for classroom
activities, :
3. Social Networking — Energy tips made available through websites such as
Twitter;

4, Community Events — Distribution of information at community sponsored
events,

5. Educational Materials — brochures and signage describing PEC’s DSM/EE
programs, and directing consumers to the Save the Watts website; and,

6. Newspaper inserts for school-aged children about energy saving tips and
renewable energy.

Witness Floyd testified that PEC indicated that its incremental general A&G costs for
those programs are $1,570,000.

Witness Floyd testified that PEC’s primary general education and awareness initiative is

its “Save the Watts” campaign. He determined that $1,461,420 {48%) of the 33,031,420
included in column 3 of Supplemental Evans Exhibit No. 2 is associated with “Save the Watts”
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costs during the test and prospective periods. Witness Floyd confinmed that PEC used a three-
year amortization for generai A&G costs not directly related to an approved DSM or
EE program, as directed by the Commission’s June 15, 2009 Order in Docket No. E-2, Sub 931.

Witness Floyd explained that determining the efficacy of general education and
awareness initiatives not specifically designed to result in quantified capacity or energy savings
is difficult. He testified that these general education initiatives help to transform the market by
making customers increasingly receptive to specific DSM/EE program offerings, as well as by
providing information to customers about how they can save money on their utility bills through
either specific utility programs or other energy saving activities.

Witness Floyd further testified that North Carofina does not have a long history of
electric utilities offering extensive EE and DSM programs; consequently, he believed it was
reasonable to expect PEC to invest in marketing and-consumer education initiatives to increase
its customers’ interest in and reception of specific DSM/EE programs. Witress Floyd
recommended no adjustment to PEC’s A&G costs related to general education initiatives in this
proceeding and stated that the Public Staff will continue to-monitor these general education.and
awareness initiatives, as well as the A&G costs associated with them.

The Commission agrees with witness Floyd that it is difficult to measure the benefits of
general education and awareness initiatives in terms of enérgy savings. However, it is pessible
to develop data regarding, for example, the number of ‘specific communications (such as
television and newspaper ads), the audience size of the media uvsed, the number of website
visitors, the number of participants in on-line surveys, and the number of customers and school
children reached via specific communications efforts. Such data would better allow parties and
the Commission to assess whether PEC’s efforts in this regard are worthwhile and whether the
expenditures are reasonable and prudent. Since no party opposed the general education and
awareness expenditures described in witness Floyd’s affidavit, and, based on the Public Staff and
PEC’s testimony that the expenditures are reasonable and prudent, the Commission finds and
concludes that the expenditures are, in fact, reasonmable and prudent. Nonetheless, the
Commission concludes that PEC should be required to.provide verificd statistical data regarding
the customer reach and effectiveness of PECs general education programs in its next DSM/EE
rider application. The Commission will also request that the Public Staff continue to review
PEC’s A&G expenses and report its findings to the Commission in PEC’s future DSM/EE rider
proceedings,

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 7

The evidence for this finding of fact is contained in the testimony and exhibits of PEC
witness Evans, including PEC’s Verified Late-Filed Exhibits. No party disputed PEC’s carrying
costs in this proceeding, and the costs are consistent with the Commission’s June 15, 2009 Order
in Docket No. E-2, Sub 931. Therefore, the Commission finds and concludes that such costs are
reasonable and prudent, with the prospective and rate period carrying charges subject to further
review during PEC’s next annual DSM/EE rider proceeding.
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EVIi)ENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 8

The evidence for this finding of fact is found in PEC witness Evans’ testimony and
exhibits, including PEC’s responses to the Commission’s September 21, 2009 Post-Hearing
Order Requiring Verified Information, and PEC’s Verified Late-Filed Exhibits, PEC’s response
1o the Commission’s September 21, 2009 Order regarding the estimation of lost sales resulting
from its DSDR program indicated that in hindsight, PEC believed the determination of Net Lost
Revenues for event-driven measures, such as DSDR program activations, are best determined on
the basis of actual events, as opposed to annualized estimates. In ifs response, PEC proposed
that it be allowed to base its Net Lost Revenue estimates for event-driven measures on the
frequency and duration of actual events, as opposed to relying on annualized forecasts.

PEC incorporated this proposed methodology in its Verified Late-Filed Exhibit No. I,
thereby removing $88,817 of Net Lost Revenues associated with the DSDR, EnergyWise™ and
CIG Demand Response programs from PEC’s DSM/EE rider request. No party filed any
response opposing PEC’s adjustment in this regard. The Commission finds that PEC’s proposed
approach is reasonable and coneludes that the Company should be allowed to adjust its DSM/EE
revenue requirement to reflect its Net Lost Revenues for event-driven DSM and EE measures on
the basis of actual events. PEC’s proposal to estimate lost sales based on actual energy-saving
and demand-reducing events, as opposed to estimates of such events, will result in more accurate
rider calculations. For that reason, the Commission finds and concludes that PEC’s proposal is
reasonable and should be approved.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 9

The evidence for this finding of fact can be found in the testimony and exhibits of PEC
witness Evans, the affidavits of Public Staff witnesses Lucas and Floyd, PEC’s Verified Late-
Filed Exhibits and the Commission’s Orders in Docket No. E-2, Sub 931.

PEC’s Verified Late-Filed Exhibits reflected all of the revenue requirement adjustments
that had been agreed to by the parties. PEC witness Evans calculated PEC’s North Carolina
retail test period DSM/EE cost in the amount of $3,658,728. PEC made a downward adjustment
of $579,729 to test period expenses for April 1, 2008 through July 31, 2008, to avoid double
recovery of costs during this period. For the prospective period, he calculated PEC’s North
Carolina retail DSM/EE cost to be $1,650,671. He testified that the sum of these amounts,
$4,729,670, is used to develop the DSM/EE EMF revenue requirement (net of test period and
prospective period DSM/EE rate recoveries). Witness Evans calculated PEC’s rate period North
Carolina retail cost to be $20,740,441,

Witness Evans testified that he had adjusted his initial calculations, contained in PEC’s
June 4, 2009 filings, to reflect the Commission’s June 15, 2009 Order in Docket No. B-2,
Sub 931. With regard to A&G expenses, witness Evans testified in his Supplemental Testimony
that PEC had reduced the amortization period from ten years to three years. In other words,
PEC’s A&G costs are spread over three years instead of the ten years reflected in PEC’s initial
filing. This change increased the revenue requitement by $3,776,218. However, witness Evans
noted that as a result of recovering deferred expenses over a shorter time period, carrying costs
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are lessened. Applicable reductions in the carrying charges were recognized in witness Evan’s
August 17, 2009 updated testimony and exhibits.

Wilness Evans also desceribed changes in the revenue requirement that resulted from
recognizing the Internal Revenue Code Section 199 Domestic Production Activities Deduction.
This deduction provides businesses engaged in a qualified production activity with tax
deductions from net income. Portions of PEC’s operations qualify for this deduction and, by
association, a portion of this credit applies to PEC’s DSM/EE activities, Witness Evans
estimated and applied this reduction to PEC’s marginal income tax rate for 2009 in the amount of
1.1% for 2009 activities. He further testified that an estimated marginal income tax rate
reduction of 1.6% had been applied to 2010 activities. Witness Evans explained that
Section 199-related income tax credits influence the Program Performance Incentive (PPI),
DSDR program tax liabilities, and carrying costs. In total, a revenue requirement reduction of
approximately $190,000 results from this provision.

No party disputed witness Evans’ adjustments as described abave.

Public Staff witness Lucas testified that he and Public Staff Accountant Johnson
performed on-site audits of PEC’s DSM/EE transaction journals for the test period in this docket,
Their review included the months of April 2008 through March 2009, and the prospective period
from PEC’s first DSM/EE rider proceeding (Docket No. E-2, Sub 931). The purpose of the
audits was to review the reasonableness and prudence of the expenditures recorded in those
joumals. Witness Lucas also reviewed responses to data requests that detailed several
expenditures. Witness Lucas testified that based on his review, PEC's expenditures during the
test period appeared to be reasonable and prudent.

Public Staff witness Floyd testified that under G.S. 62-133.9, Commission Rule R8-69,
and the Commission’s June 15, 2009 Order in Docket No. E-2, Sub 931, PEC is allowed to
recover through the DSM/EE rider all reasonable and prudent costs reasonably and appropriately
estimated to be incurred during the current rate pericd for DSM and EE programs that have been
approved under Commission Rule R8-68, The DSM/EE EMF rider is also intended to reflect the
difference between the reascnable and prudent costs incurred during the applicable test period
and the revenues actueally realized during such test period under the DSM/EE rider then in effecl.
According to witness Floyd, the Public Staff sampled invoices related to the test period to
determine if the costs incurred were reasonable and eligible for recovery through the DSM/EE
EMF rider. Witness Floyd reported that, based on its review, the Public Staff concluded that the
program costs incurred during the test period appeared reasonable, prudent, and eligible for
recovery though the DSM/EE EMF rider.

Although the Commission- classified the DSDR program as an EE program in its
June 15,2009 Order in Docket No. E-2, Sub 931, PEC did not modify its jurisdictional
allocations and the customer base for DSDR. program recovery in this docket to conform with
that Order, pending the Commission’s decision on PEC’s Motion for Reconsideration and Stay
(filed July 13, 2009). DSDR program cost allocations between North Carolina and South
Carolina, as well as the potential for industrial and large commercial customers to opt-out of
DSDR program costs, were the major issues raised by PEC’s Motion. On November 25, 2009,
the Commission issued its Order Granting Motions for Reconsideration in Part. In that Order,
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the Commission reversed its earlier decision and found that industrial and large commercial
customers may, in fact, opt-out of all DSM/EE program costs, including those for the DSDR
program. The Commission, however, confirmed its initial decision that the DSDR program is an
EE program, rather than a DSM program, and that its costs should be allocated between North
Carolina and South Carolina on the basis of energy consumption (rather than on the basis of peak
demand). PEC’s compliance filing in this docket must conform with the Commission’s decisions
on these two issnes.

Witness Floyd indicated that he had reviewed costs related to the prospective and rate
periods for each approved program, Based on his review of the initial program approval filings
and the cost recovery proceeding in Docket No. E-2, Sub 931, witness Floyd found the program
costs included in the prospective and rate periods to be reasonable and appropriate. These costs
will be further reviewed in future DSM/EE rider proceedings for reasonableness and prudence,

The Commission’s June 15, 2009 Order in PEC’s first DSM/EE rider proceeding (Docket
No. E-2, Sub 931) generally approved PEC’s ability to eam and recover from customers a Net
Lost Revenue incentive and a PPI. Both of these incentives are to be estimated by program,
collected from customers in the DSMVEE rider and DSM/EE EMF rider, and then trued-up in
subsequent rider proceedings based on verified energy and demand savings. The June 15, 2009
Order directed PEC to eliminate both incentives for the Company’s CFL Pilot program. This
resulted in PEC reducing the initial revenue requirement requested in its June 4, 2009 filing in
this docket (its second DSM/EE rider proceeding) by $138,761 (PPI) and $662,641 (Net Lost
Revenue incentive). In total, these adjustments reduced PEC’s revenue requirement by
$801,402. Witness Floyd noted the Commission’s decision in Docket No. E-2, Sub 931 that pilot
programs ate ineligible for incentives, unless specifically requested and approved by the
Commission. Witness Floyd confirmed that PEC had removed the incentives associated with the
Solar Water Heating and CFL pilot programs in its August 17, 2009 updated Evans testimony.

Public Staff witness Maness testified that the Public Staff had recommended to PEC that
for purposes of the PPI caleulation, it reduce its per kilowatt and kilowatt hour avoided costs to
correspond with the assumptions and methods approved by the Commission in the most recent
Biennial Determination of Avoided Cost Rates for Electric Utility Purchases from Qualifying
Facilities (Docket No. E-100, Sub 117). In that proceeding, PEC agreed to revise several of the
assumptions contained in its pre-filed testimony concerning its discount rate, the projected
inflation rate, its inclusion of the income tax deductions associated with Section 199 of the
American Jobs Creation Act of 2004, and its short-term price forecasts for natural gas, oil, and
coal. Witness Maness reported that PEC witness Evans’ August 17, 2009 Supplemental
Testimony included the Section 199 tax deductions. Public Staff witness Maness also testiffed
that the Company had agreed to employ avoided costs, inflation, and discount rate assumptions
used to develop the rates approved by the Commission in Docket No. E-100, Sub 117 for use in
its PPI calculations. This modification reduced the revenue requirement for the rate period by
$3,045, as reflected in PEC’s Verified Late-Filed Exhibits.

Witness Maness further testified that on pages 11 and 12 of PEC witness Evans’

June 4, 2009 testimony, witness Evans explained that to determine the Net Lost Revenue rate,
PEC reduces the average retail rate for each customer class by, among other items, “the average
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fuel component of the rate.” PEC had also used this method in its first DSM/EE rider proceeding
(Docket No. E-2, Sub 931). Witness Maness noted that this statement appears to be inconsistent
with the provisions of the Commission-approved Cost Recovery and Incentive Mechanism',
which defines Net Lost Revenues, in part, as being “net of marginal costs.” Witness Maness
explained that in most, if not all, hours, the marginal fuel cost rate differs from the average fuel
component of any given retail rate. However, because of the dollar-for-dollar true-up of fuel
costs, any difference between fuel revenues lost as a result of a DSM/EE program and marginal
fuel costs thereby avoided will serve to increase or decrease the under- or over-recovery of fuel
and fuel-related costs measured in the fuel clause proceedings. Because this difference will be
reflected in the fuel and fuel-related cost EMF, witness Maness confirmed that the Public Staff
considered it reasonable to utilize “the average fuel component of the rate” to determine Net Lost
Revenues for purposes of PEC’s DSM/EE cost recovery proceedings.

With respect to Net Lost Revenues and PPI, the Commission’s June 15, 2009 Order in
Docket No. E-2, Sub 931 provides that they shall be trued-up in the first R8-69 proceeding
following completion and review of a program or measure’s impact evaluation, Public Staff
witness Floyd reviewed the programs that were the subject of PEC's application. He stated that
the only measurement units in place during the test period in this proceeding are associated with
the Residential Home Advantage program. The measurement and verification of actual kW and
kWh savings achieved by these measurement units were not completed for purposes of the true-
up of the Net Lost Revenue or the PPI incentive as described in Paragraphs 28. {a) and (b) and
35. (a) and (b), respectively, of PEC’s Commission-approved Cost Recovery and Incentive
Mechanism®. Therefore, the Commission concludes that no additional adjustment to the
incentives portion of PEC’s DSM/EE riders is appropriate at this time. True-ups on the basis of
actual energy and capacity savings will be considered in subsequent DSM/EE rider proceedings
as PEC campletes measurement and verification analyses of its programs.

After consideration of the above adjustments requested by or agreed to by PEC, the
Company’s proposed North Carolina retail test period DSM/EE cost is $3,658,728, with a
downward adjustment of $579,729 to test period expenses for Aprit 1, 2008 through
July 31,2009 to avoid double recovery of costs during this period. For PEC’s prospective
period, PEC’s ultimately proposed North Carolina retail DSM/EE cost is $1,650,671. Thus, the
proposed net North Carolina retail test and prospective period DSM/EE cost is $4,729,670.
PEC’s ultimately proposed rate period North Carolina retail DSM/EE cost is $20,740,441. The
Public Staff concurred in these amounts.

With the exception of the Public Staff on certain issues discussed later in this Order, no
party presented any evidence that PEC’s test period, prospective period, and rate period costs
were not reasonable and prudent.

G.S. 62-133.9 provides that PEC is allowed to recover its reasonable and prudent costs
for adopting and implementing new DSM and EE programs, as well as, in certain circumstances,
incentives for doing so, through an annual rider. Under Commission Rule R8-63(f), the

! Appendix A of Order Approving Apreement and Stipulation of Partial Settlement, Subjcct to Certain Commission-
Required Modifications, Docket No, E-2, Sub 931, dated June 15, 2009,
.

116



ELECTRIC — ADJUSTMENT OF RATES/CHARGES

reasonable and prudent costs of adopting and implementing new DSM or EE measures approved
under that rule are eligible for recovery through the annual rider described in G.S. 62-133.9 and
Rule R8-69. Commission Rule R8-68(f) further provides that the Commission may consider in
the annual rider proceeding whether to approve any utility incentive, which may include Net
Lost Revenues, pursuant to G.S. 62-133.9(d).

Commission Rule R8-69 sets forth the cost recovery process for DSM and EE measures.
1t provides, inter alia, that each year the Commission shall conduct a proceeding for each electric
public utility to establish an annual DSM/EE rider, which shall consist of a reasonable and
appropriate estimate of the ¢xpenses expected to be incurred by the electric public utility during
the rate period, for adopting and implementing new DSM and EE programs. These expenses
will be further modified through a DSM/EE EMF rider, which will reflect the difference between
reasonable expenses prudently incurred by the electric public utility during the test period and
the revenues that were actually realized during the test period under the DSM/EE rider then in
effect. Moreover, Rule R8-69 provides that, upon the request of the electric public utility, the
Commission shall also incorporate the experienced over-recovery or under-recovery of costs up
to thirty days prior to the date of the hearing in its determination of the DSM/EE rider, provided
that the reasonableness and prudence of these costs shall be subject to review in the utility’s next
annual DSM/EE rider proceeding.

In addition to the terms of Commission Rule R8-69, the Commission’s June 15, 2009
Order in Docket No. E-2, Sub 931 provided that it is not reasonable or appropriate to allow
recovery of incentives for PEC’s CFL Pilot Program; however, PEC may recover over the next
ten years, with a carrying charge on the unamortized balance, its reasonable and prudent North
Carolina retail test period capitalized operations and maintenance costs for that program as
stipulated. Also, the Commission’s June 15, 2009 Order provided that PEC may amortize the
incremental A&G costs supporting its DSM and EE programs over three years, rather than over
ten years.

Both Commission Rule R8-69 and the June 15, 2009 Order require that PEC bear the
burden of proving the reasonableness and prudence of its incurred costs, its calculations of utility
incentives, and the justification for including those incentives in the annual rider.

The Commlssmn concludes that PEC has, with its proposed adjustments and the Public
Staff’s recommended adjustments, complied with G.S. 62-133.9, Commission Rule R8-69, and
the terms and conditions of the June 15, 2009 Order in Docket No. E-2, Sub 931 with regard to
calculating its costs and incentives (including Net Lost Revenues) for the test, prospective, and
rate periods at issue in this proceeding (with the exception of DSDR program costs, which are
addressed in the Commission's November 25, 2009 Order Granting Motions for Reconsideration
in Part in Docket Nos. E-2, Subs 926 and 931). In addition, PEC’s use of “the average firel
component of the rate” to determine Net Lost Revenues as described by Public Staff witness
Maness is reasonable and therefore, is approved. The Commission recognizes that PEC
incorporated these modifications into its Verified Late-Filed Exhibits.

Therefore, the Commission concludes that for purposes of the DSM/EE EMF rider to be
set in this proceeding, and subject to a re-atlocation of DSDR program costs, PEC’s reasonable
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and prudent North Carolina retail test year expenses for its DSM/EE costs, plus its incentives and
carrying charges, are $3,658,728. Similarly, subject to review in PEC’s next annual DSM/EE
rider hearing, PEC’s North Carolina retail DSM/EE expenses, for the prospective period, plus its
incentives and carrying charges, are $1,650,671, subject to a re-allocation of DSDR program
costs. The sum of these figures should be reduced by $579,729, representing activities from
Aprl 1, 2008 to July 31, 2008, to avoid double counting activities previously recognized in
Docket No. E-2, Sub 931. Therefore, $4,729,670 is appropriately used to develop the DSM/EE
EMF revenue requirement (net of test period and prospective period DSM/EE rate recoveries),
subject to. a re-allocation of DSDR program costs. Finally, for purposes of the DSM/EE rider to
be set in this proceeding and subject to review in subsequent DSM/EE rider hearings, the
reasonable and appropriate estimate of PEC's North Carolina retail DSM/EE expenses, plus its
incentives and carrying charges, for the rate period, is $20,740,441, subject to a re-allocation of
DSDR program costs. PEC’s compliance filing in this proceeding should recalculate these
revenue requirements as discussed further on page 22 of this Order,

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 10

The evidence for this finding of fact can be found in the testimony of PEC witness Evans
and the testimony of Public Staff witness Maness.

Witness Evans discussed two other factors that it included in caleulating FEC’s proposed
DSM/EE riders. According to witness Evans, ignoring these two factors would diminish PEC’s
ability to recover all of its costs relative to new DSM and EE programs. The first of these factors
is the Company’s 5% encrgy conservation discount. Residential customers whose dwellings
meet certain efficient building criteria receive a conservation discount of 5% on the energy
charge {and demand charge, if applicable) portion of their electric bill. Since the DSM/EE rider
is part of the energy charge portion of the bill, and with more than 25% of PEC's North Carolina
residential energy usage being discounted through the 5% energy conservation discount, an
adjustment is necessary to ensure PEC recovers all of its “new™ DSM/EE costs. In addition,
witness Evans explained, uncollectible accounts hamper PEC’s ability to recover all of its new
DSM/EE costs. While the 5% energy conservation discount impacts only residential billings,
uncollectible billings impact residential and non-residential billings alike. Witness Evans further
testified that because PEC never receives DSM/EE revenues from its uncollectible accounts and
the discounted revenue associated with the 5% energy conservation discount, it is necessary to
adjust the DSM/EE rider derivation to be certain that PEC recovers its DSM/EE revenue
requirement in full. Witness Evans then explained that to account for both the uncollectible
billings and the 5% energy conservation discounts, PEC developed adjustment factors. He
provided that the Restdential adjustment factor is 1.7797 percent and the General Service
adjustment factor is 0.1020 percent, Finally, witness Evans offered to true-up these estimates if
actual results vary from these amounts.

! “New” DSM costs are costs for programs approved pursuant to G.8. 62-133.9 that are eligible for recovery in an
electric public utility’s DSM/EE rider,
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In his direct testimony, Public Staff witness Maness argued that the Commission should
disallow PEC’s proposal to adjust its DSM/EE riders due to uncollectibles and the 5% energy
conservation discount. Witness Maness characterized PEC’s proposal as a “gross-up” of the
riders.

Witness Maness explained (hat *“gross-up” refers to calculations made to a revenue
requirement to recognize that certain amounts will be removed from any collected dollar of
revenue to pay for an extraneous item before the remainder of that dollar can be used to recover
the underlying utility cost. According to witness Maness, a common example of an item for
which a gross-up factor must be applied is the North Caralina gross receipts tax (GRT), which is
paid by electric utilities at a rate of 3.22% of revenues, The Commission has typically allowed
for the gross-up of GRT. Witness Maness recounted that in PEC’s most recent general rate case,
Docket No. E-2, Sub 537 (1988), the only revenue-related cost item upon which.a gross-up was
provided was GRT. At that time, the NCUC Regulatory Fee did not exist; uncollectibles and the
5% energy conservation discount existed, but were not included in the gross-up factors,
Therefore, witness Maness testified that it was inherently assumed that any additional
uncollectibles expense or discount amounts resulting from the rate increase granted by the
Commission would be recovered in the approved rates, along with other cost of service items,
without the need to adjust rates to provide for gross-up.

Witness Maness disagreed with PEC’s proposal to increase its DSM/EE and DSM/EE
EMF riders by grossing-up for uncollectibles and the 5% energy conservation discount for
several reasons. First, he noted that PEC used a South Carolina study to estimate the
uncollectibles rate in North Carolina. He preferred that any uncollectibles gross-up factor be
based on North Carolina’s uncollectibles. Second, even though both uncollectibles and the
5% energy conservation discount existed at the time of PEC’s last general rate case, no amount
related to these items was included in the gross-up factor at that time. Witness Maness did not
believe that the Commission should find those items needed a gross-up factor between general
rate cases, when it did not find that those items required a gross-up factor in the Iast general rate
case, even though the costs existed at that time. Witness Maness distinguished between these
two items and the Regulatory Fee by noting that, even though the Commission had begun
including that fee in PEC’s gross-up factor for various rate proceedings, the Regulatory Fee did
not exist at the time of PEC"s last general rate case.

Witness Maness also testified that determining the appropriate uncollectibles and
5% cnergy conservation discount gross-up factors would be 2 matter of judgment from year to
year. The rates are not likely to remain the same over time, and witness Maness believed that it
may not be appropriate simply to use the actual experience during a year to determine the
apprapriate factors for a pending case. Witness Maness asserted instead that some sort of
normalization would be appropriate. He contrasted that with the rates used for GRT and the
Regulatory Fee, which are set by statute. Since the GRT and NCUC Regulatory Fee do not
change unless the statute changes, witness Maness explained, the rates used for GRT and the
Regulatory Fee are easier to determine with certainty. Witness Maness predicted that if PEC’s
proposal were to be approved, the necessity of applying continual judgment to determine these
gross-up factors would introduce unintended issues into the DSM/EE cost recovery procecdings.
In addition to determining the appropriate and reasonable DSM/EE costs to be recovered under
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G.S. 62-133.9 and Rule R8-69, the Commission would also need to address uncollectibles
expénse and the 5% energy consérvation discount.

Witness Maness also concluded that the 5% energy conservation discount could be
regarded as en EE program that predates G.S. 62-133.9, with the 5% discount being a program
incentive paid to residential ratepayers who meet the efficicncy requirements of the tariff.
Witness Maness reported that he was advised by counsel that including a portion of the costs
related to the 5% energy conservation discount in the DSM/EE cost recovery process would be
inappropriate because it is not a “new” DSM or EE program eligible for rider recovery.

Witness Maness further explained that it was specifically inappropiiate for revenues
calculated for the test and prospective period over- or under-recovery calculations in this
proceeding, which are based on rates charged to customers in the past, to be reduced for these
discounts. For the pre-discount revenues used by PEC in the residential test and prospective
periods (together, April 1, 2008 through July 31, 2009) over- or under-recovery is derived from
the DSM/EE ridets approved for the Residential class by the Commission in Docket No. E-2,
Sub 931 (net of GRT and the Regulatory Fee). These “Sub 931 Riders™ were calculated by
dividing the estimates of the DSM- and EE program costs and incentives applicable to the
Sub 931 rate period, and only these costs and incentives, by residential kilowatt hour sales
estimated for the rate period, according to. witness Maness. Thus, no portion of the Sub 931 rate
period riders was related to discounts associated with the 5% energy conservation discount.
Therefore, in witness Maness’s opinion, now using a portion of the Sub 931 rate period DSM
and EE riders to recover 5% energy conservation discounts would amount to an inappropriate
diversion of revenues that were intended by the Commission to recover only DSM and EE costs
and incentives, Revenues derived from rates approved by the Commission in Sub 931 to recover
DSM and EE costs and incentives should not be retroactively redirected to recover other items,

On cross-examination by PEC, witness Maness explained further that he did not believe -
that the items related to uncollectibles expense and the 5% energy conservation discount could
never be recovered; he simply believed that it was inappropriate to recover the 5% energy
conservation discount and the uncollectibles through the DSM/EE rider. Instead, PEC should
recover them as base rate ftems.

Witness Maness distinguished the uncollectibles expense and the 5% energy conservation
discount from a DSM or EE cost during cross-examination. The uncollectibles expense, he
explained, has always been a component of PEC’s base rates; it is not a cost of a DSM or
EE program. Instead, it is a cost to PEC related to customers not paying their bills, Similarly,
the 5% enetgy conservation discount is the program cost of another, older DSM/EE program that
has existed for many years. Therefore, it is not a cost that would fall under G.S. 62-133.9 as a
new DSM or EE program. Witness Maness reaffirmed on cross-examination that these two costs
were recoverable, but through base rates, not the DSM/EE riders. In the Public Staff’s apinion,
these are costs that arise not from adopting and implementing new EE and DSM programs, but
from PEC’s overall cost of service. The Public Staff reads G.S. 62-133.9 to refer to actual
measure cogts for the DSM and EE programs and not any other costs in the utility’s cost of
service.
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In his rebuttal testimony, witness Evans cited G.S. 62-133.9(d), which-provides that the
Commission shall approve an annual rider for PEC to recover all reasonable and prudent costs
incurred for adoption and implementation of new DSM and EE measures. Because some of
PEC’s customers do not pay their bills, PEC is unable to recover all of its reasonable and prudent
DSM/EE costs. Also, PEC’s residential customers receiving the 5% energy conservation
discount receive the discount from the DSM/EE rider, as well as from base rates. Witness Evans
stated that this resulted in PEC being unable to recover all of its reasonable and prudent DSM/EE
costs. Therefore, witness Evans concluded that for PEC to recover all of its DSM/EE costs as
provided for in G.S. 62-133.9, the revenue adjustments, or gross-ups, must be made,

Witness Evans believed that applying judgment is necessary in establishing any utility
rate and it should not be the reason to disallow the gross-up factors. Witness Evans noted that
PEC’s DSM/EE program costs are trued-up every year through the DSM/EE EMF, so any
forecasting errors could be corrected through that true-up. Finally, witness Evans described the
adjustments as impacting calculations at the fifth and sixth decimal points; therefore, any
forecasting errors would have little impact on rates.

Witness Evans agreed that the 5% energy conservation discount is not a new DSM or
EE program eligible for cost recovery in PEC’s DSM/EE riders, and he asserted that PEC is not
attempting to recover the discounts enjoyed by participating customers through the DSM/EE
rider. Instead, PEC secks to recover the costs of new, Commission-approved DSM/EE programs
through the DSM/EE rider, Witness Evans did not believe it was possible under the Public
Staff’s proposal for PEC to recover all of its DSM/EE program costs.

The Commission has carefully considered the positions of the parties as regards PEC’s
proposed gross-ups. While the Public Staff makes some persuasive arguments, on balance, the
Commission agrees that PEC’s adjustments for uncollectible revenue and the 5% energy
conservation discount improve the accuracy of its DSM/EE cost recovery and should, therefore,
be approved. PEC correctly identified the Legislature’s intent that the Company should be
allowed to recover 100% of its prudently incurred new DSM/EE costs. As provided by
Rule R8-69 and G.S. 62-133.9(d), PEC should be allowed to recover, though the DSM/EE rider,
all reasonable and prudent costs for new DSM and EE programs that have been approved by the
Commission under Rule R8-68. The Commission finds that if PEC only bills 95% of its
DSM/EE rider charges to customers served under its 5% energy conservation discount, it cannot
fully collect 100% of its DSM/EE costs. Likewise, the Commission finds that, because not all
customners pay their electric bills, PEC cannot recover 100% of its DSM/EE costs. In addition,
the revenue losses under review in this proceeding, those associated with new DSM and
EE programs, were not a part of PEC’s last general rate case proceeding. The Commission
concludes that, in the absence of these adjustments, PEC will not recover all of its reasonable and
prudent new DSM/EE costs as provided by G.S. 62-133.9. The Commission recognizes that
differences in uncollectible revenues may exist between PEC’s North and South Carolina
jurisdictions; therefore, in the future, PEC should present North Carolina data in seeking
adjustments for uncollectible revenues, The Commission finds and concludes that PEC is not
seeking to recover any direct costs of the 5% energy conservation discount program; it is instead
attempting to recover fully its new DSM/EE program costs and related carrying charges and
incentives.
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The Commission agrees with Public Staff witness Maness that it would be inappropriate
for PEC to retroactively apply the gross-up factors to the periods covered by the Company’s first
DSM/EE rider proceeding. Therefore, the Commission finds and concludes that PEC should
apply the gross-ups prospectively only, with the rider period beginning December 1, 2009.

Finally, in regard to the gross-up for “lost” revenues, the Commission believes that there
might be another solution that is more appropriate for the long-term. Specifically, it might be
appropriate to amend the 5% energy conservation discount rider so that DSM/EE rider and
EMF rider charges are not subject to the 5% discount. Therefore, the Commission concludes
that PEC should be required to address the reasonableness of this alternative in its next DSM/EE
rider application. The Commission encourages other parties to address this issue as well.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 11

The evidence for this finding of fact can be found in the testimony of PEC witness Evans,
the testimony of Public Staff witness Maness, the affidavits of Public Staff witnesses Floyd and
Lucas, PEC’s Post-Hearing Exhibits, the Commission’s July 20, 2009 Order in Docket Nos. E-2,
Subs 926, 931 and 951, and the Commission’s November 25, 2009 Order Granting Motions for
Reconsideration in Part in Docket Nos. E-2, Sub 926 and 931.

Based upon the test and prospective period DSM/EE costs proposed by PEC witness
Evans and confirmed by the Public Staff, witness Evans proposed PEC’s DSM/EE EMF riders.
He testified that PEC’s proposed DSM/EE EMF riders result from the sum of (1) test period
costs, including amounts relating to the amortization of deferred costs from prior periods,
(2) estimated prospective period costs (April 1, 2009 through July 31, 2009), less costs incurred
in the prior prospective period (April 1, 2008 through July 31, 2008), which were included in
establishing the 2008 DSM/EE EMF riders, and (3) credits for actual and estimated DSM/EE
rider revenues for the period of December 1, 2008 through July 31, 2009. As discussed earlier,
witness Evans explained that the costs incumed in the prior prospective period (April 1, 2008
through July 31, 2008) overlap with the current test period and were used in determining the
DSM/EE EMF revenue requirement in PEC’s last annual filing in Docket No. E-2, Sub 931.
Therefore, witness Evans excluded those costs to avoid “double counting.”

Witness Evans testified that in developing its proposed DSM/EE EMF and DSM/EE
riders, PEC separated all costs to be recovered into three categories: (1) EE-related costs;
(2) DSM-related costs; and (3) costs that provide a system benefit in support of both EE and
DSM programs. PEC then employed different allocation methods for each of these categories to
assign those costs to the appropriate jurisdiction. Common A&G costs, witness Evans explained,
provide a system benefit in support of both EE and DSM programs; therefore they are divided
into both categories. The division of these costs inlo either the EE or DSM category is based
upon the percentage of each type of expenditure anticipated during the next forecast calendar
year. This use of a forecast period recognizes the types of new programs PEC will offer in the
immediate future that will be supported by these administrative costs. Witness Evans testified
that the A&G costs provided for in this proceeding have been assigned to these categories based
upon forecasted DSM and EE costs for 2010.
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Witness Evans continued that any program costs that are identified as being EE-related,
including A&G costs, are allocated to the North Carolina retail jurisdiction based upon the ratio,
at the meter, of North Carolina retail sales to PEC system retail sales. The allocation percentage
is updated each May, and is based on the prior calendar year's usage data. Costs that are
identified as DSM-related, including A&G costs, are allocated to the North Carolina retail
jurisdiction based upon the ratio of the North Carolina retail demand to the PEC system retail
demand at the hour of the annual system peak. This allocation percentage is also updated each
May, and is based on the prior calendar year demand data.

Witness Evans next explained that once PEC allocated its DSM/EE costs between North
and South Carolina retail operations, these costs were assigned to PEC’s Residential, General
"Service, and Lighting rate schedules, Costs were assigned to the customer classes based on
program design and participation, that is, costs were assigned to customer groups that directly
benefit from the programs. When programs benefit multiple groups, the costs are allocated to
the benefitted groups using appropriate annual energy or coincident peak demand allocation
factors.

Witness Evans further testified that under G.S. 62-133.9 and Commission Rule R8-69,
commercial customers with an annual consumption of 1,000,000 kWh or greater in the billing
months of the prior calendar year and all industrial customers may elect not to participate in
PEC’s DSM and EE programs. Rate class allocation factors were developed assuming that
customers electing to-opt-out of the DSM/EE rider will continue to do so. If such customers
decide to change their opt-out status, the resulting revenue gains or losses will be recognized in
subsequent DSM/EE EMF calculations,

According to witness Evans, after adjusting energy and demand for “opt-out” customers,
" the resulting allocation factors were employed in cases where programs or measures directly
benefit multiple rate groups. EE costs were multiplied by rate class energy allocation factors and
DSM costs were multiplied by rate class demand allocation factors, Witness Evans testified that
the energy allocation rate factors were developed from the forecasted rate class usage, after
subtracting actual sales for opt-out customers for the year ended March 31, 2009 (since usage for
opt-out customers is not forecasted). The demand allocation rate class factors were based on the
summer coincident peak demand for 2008. The forecast does not provide rate class coincident
peak demands, therefore, the most recent historic data was deemed representative of future
demand impacts.

Witness Evans further testified that the calculated rate class EE and DSM revenue
requirements were divided by rate class sales, after adjustment for opt-out customers, to establish
the rate class DSM/EE rider. Similarly, the caleulated rate class EE and DSM EMF revenue
requirements, adjusted for historic cost recoveries, were divided by rate class sales, afier
adjusting for opt-out customers, to establish the DSM/EE EMF rider rate.

Witness Floyd confirmed that PEC had allocated DSM- and EE-related costs to the North
Carolina and South Carolina jurisdictions on the basis of peak .demand and energy sales,
respectively, as required by the Commission’s June 15, 2009 Order in Docket No. E-2, Sub 931.
He also confirmed that PEC’s calculation of its DSM/EE. and- DSM/EE EMF riders included
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allocations of program costs, and related incentives, to the specific customer classes that the
programs were designed to serve, with the exception of DSDR program costs. The energy sales
related to customers who have opted-out pursuant to G.8. 62-133.%(f} were not included in the
allocation factor calculations,

Based on these calculations, and after taking into consideration the post-hearing
adjustments agreed to or requested by PEC, PEC’s proposed DSM/EE EMF rider for the
Residential class would be a decrement of 0.0241 cents per kilowatt hour; for the General
Service rate class, a decrement of 0.0077 cents per kilowatt hour; and for the Lighting class, an
increment of 0.0115 cents-per kilowatt hour, all excluding GRT and the NCUC regulatory fee.

Based upon the rate period DSM/EE requirements of $20,740,441 calculated by witness
Evans, PEC’s proposed DSM/EE riders for the Residential, General Service, and Lighting rate
classes are increments of: 0.0763 cents per kilowatt hour, 0.0688 cents per kilowatt hour, and
0.0490 cents per kilowatt hour, respectively, all excluding GRT and the NCUC Regulatory Fee.

As a result, the total proposed DSM/EE annual riders, including the DSM/EE EMFs for
the Residential, General Service, and Lighting rate classes are increments of: 0.0522 cents per
kilowatt hour; 0.0611 cents per kilowatt hour; and 0.0605 cents per kilowatt hour, respectively,
excluding GRT and the NCUC regulatory fee :

Based on the testimony of witnesses Evans and Floyd, and the entire record in this
proceeding, the Commission finds and concludes that the DSM/EE riders proposed by PEC are
appropriate, except that PEC should re-calculate them to conform with (1) the Commission’s
November 25, 2009 Order Granting Motions for Reconsideration in Part as discussed below, and
(2) the Commission’s decision in this Order that PEC should apply the uncollectibles and
5% energy conservation discount gross-ups prospectively only.

As discussed previonsly, onJuly 13, 2009, PEC filed a Motion for Reconsideration and
Stay regarding certain decisions in the Commission’s June 15, 2009 Orders in Docket No. E-2,
Sub 926 (PEC’s DSDR program application) and Docket No. E-2, Sub 931 (PEC’s first request
for DSM/EE and DSM/EE EMF riders). Several issues in that reconsideration request affect the
final disposition of PEC’s DSM/EE and DSM/EE EMF riders in this docket. Specifically:
(1) the allocation of DSDR program costs between North Carolina and South Carolina; and
(2) whether industrial and large commercial customers can “opt-out” of DSDR program costs.
The Commission’s July 20, 2009 Order Requesting Comments on Motions for Reconsideration
and Order on Motion for Stay stated that PEC “may exclude [from its Sub 931 compliance filing
and updates in the Sub 951 docket] the effects of any DSDR program adjustments pending a
ruling on the motions for reconsideration.” Public Staff witness Floyd tesfified that, for the
DSDR program, the issue of the allocation of program costs and Net Lost Revenues with respect
to the opt-out provision of G.S. 62-133.9(f) was then pending before the Commission, and that
PEC intended to submit updated schedules on the jurisdictional allocations and customer base for
DSDR program recovery upon the Commission’s final decision on that issue. At that time, the
Public Staff would review and comment upon PEC’s updated schedules. The Commission has
now acted on the reconsideration motions and it is appropriate that PEC’s DSM/EE rider and
DSM/EE EMF rider be brought into conformance with the Commission’s Orders in that regard.
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IT IS, THEREFORE, ORDERED as follows:

1. That PEC shall re-allocate DSDR program costs between North Carolina and
South Carelina based on each state’s relative energy consumption, consistent with the
Commission’s decisions in its November 25, 2009 Order in Docket Nos. E-2, Sub 926 and
Sub 931, and file those re-allocations and revised revenue requirements in a compliance filing as
soon as reasonably possible;

2, That PEC shall, effective with the rate petiod beginning December 1, 2009,
prospectively apply a gross-up factor to adjust its DSM/EE rider and DSM/EE EMF rider for the
impacts of uncollectibles and the Company’s 5% energy conservation discount;

3. That PEC shall file with the Commission revised exhibits, rate schedules and
riders demonstrating appropriate DSM/EE rider and DSM/EE EMF rider charges based on the
re-allocation of DSDR program costs and the Commission’s decision regarding gross-ups in this
Order as soon as reasonably possible;

4, That the Public Staff shall review PEC’s re-allocations, rate schedules, and
DSM/EE riders and DSM/EE EMF riders and provide comments to the Commission as soon as
reasonably possible, but no later than ten days after filing. If approved by the Commission, such
tiders are to be effective for service rendered on or afier December 1, 2009, and shall be
implemented by PEC as soon as practicable, with interest and refunds as appropriate as a result
of PEC implementing its proposed riders as approved by Commission Order dated
November 24, 2009;

5. That PEC shall reflect Net Lost Revenues on the basis of actual events for event-
driven DSM and EE measures;

6. That, in its next DSM/EE rider application and testimony, PEC shall provide
verified information regarding its DSM/EE education and general awareness initiatives,
including costs and productivity data;

7. That in its next DSM/EE rider application, PEC shail address whether it would be

appropriate to amend its 5% energy conservation discount rider such that the 5% discount would
not apply to DSM/EE rider and DSM/FE EMF rider charges; and

8. That in its next DSM/EE rider application, PEC shall base its uncollectibles gross-
up on a North Carolina uncollectibles study.

ISSUED BY ORDER OF THE COMMISSION.
This the 25th day of November, 2009.

NORTH CAROLINA UTILITIES COMMISSION
Patricia Swenson, Deputy Clerk
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Cominissioner Robert V. Owens, Jr. concurs with this Order except that he dissents in regard to
Finding of Fact. No. 10, which addresses PEC’s proposal fo “gross-up” its DSM/EE rider and
EMF for uncollectibles and the 5% energy conservation discount. Commissioner Owens opposes
approval of those gross-ups for the reasons cited by the Public Staff,

126



ELECTRIC - ELECTRIC GENERATION CERTIFICATE

DOCKET NO. E-7, SUB 790
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Application of Duke Energy Carolinas, LLC, for )
Approval of an Electric Generation Certificate of ) ORDER DENYING MOTION FOR
Public Convenience and Necessity to Construct ) REVOCATION QF CERTIFICATE
Two 800 MW State-of-the-Art Coal Units for )
Cliffside Project )

BEFORE:  Commissioners Robert V. Owens, Jr; Lorinzo L. Joyner; and William T.
Culpepper, IIT*

BY THE COMMISSION: On March 21, 2007, the Commisston issued an Order
Granting Certificate of Public Convenience and Necessity with Conditions in this docket
granting Duke Energy Carolinas, LLC (Duke) a certificate of public convenience and necessity
for the construction of one 800-megawatt (MW} supercritical pulverized coal-fired electric
generating facility, together with related transmission facilities, to be located at the existing
Cliffside Steam Station (Cliffside certificate), subject to certain conditions set forth in detail in
the Order. Such conditions included that Duke shall retire the existing Cliffside Units I through
4 (approximately 200 MW) no later than the commercial operation of the new 800-MW unit and
that Duke shall also retire other coal-fired generating units on a MW-for-MW basis to account
for actual load reduction realized from new energy efficiency and demand-side (DSM) programs,
subject to certain constraints.

On May 35, 2009, the North Carolina Waste Awareness and Reduction Network (NC
WARN)] filed a motion for revocation of the Cliffside certificate. In its motion, filed pursuant to
G.S. 62-110.1(¢1), NC WARN requests that the Commission review the Cliffside certificate and
determine that completion of the new Cliffside unit is no longer in the public interest, that the
Cliffside certificate should be revoked, and that future construction costs should be deemed
unrcasonable and imprudent, NC WARN aileges changed circumstances as the basis for the
relief requested, as summarized below. A supporting affidavit is attached to the NC WARN
motion.

PROCEDURAL HISTORY

After receiving the motion, the Commission issued an Order on May 3, 2009, allowing
parties to file comments. In the Order, the Commission stated that such comments shouid
address both the allegations of the motion and the legal basis for the motion, under either
G.S. 62-110.1(el) or G.S, 62-80.

' The March 21,2007 order was entered by the Full Commission. The Commissioners who participated in the
hearing and rendered the decision were Sam J, Ervin, IV, Presiding Commissioner; Robert V. Owens, Jr.; Lorinzo L,
Joyner; James Y. Kerr, Il; Howard N. Lee; and William T. Culpepper, IIl. Commissioners Ervin, Kerr, and Lee
subsequently resigned from the Commission. Therefore, NC WARN's motion has been decided by the remaining
three Commissioners who heard the evidence in this case.
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On May 20, 2009, NC WARN filed a supplement to its motion stating that the
Commission has the authority to revoke the Cliffside certificate under either G.S. 62-110.1(e])
or G.S. 62-80. NC WARN added that wholesale sales are Duke’s sole justification for the new
Cliffside facility and that, if it was.not apparent in its motion, NC WARN urges the Commission
to hold an evidentiary hearing on the allegations in support of its request for the revocation of the
Cliffside certificate.

On June 26, 2009, Duke filed a response to NC WARN’s motion submitting that there is
no legal basis for revoking the Cliffside certificate under either statute and that the need for the
new Cliffside unit remains. In addition, the Environmental Defense Fund, Southern Alliance for
Clean Energy and the Southern Environmental Law Center (EDF/SACE/SELCY) filed comments
on June 26, 2009, proffering that both statutes authorize the Commission to revoke or modify the
Cliffside certificate if it determines that the facility is no longer needed and requesting that the
Commission convene such proceedings as it deems necessary in light of developments indicating
that the new Cliffside unit is no longer in the public interest. The Public Staff also filed
comments on June 26, 2009, stating that G.S. 62-110.1(¢1) should not be applied retroactively to
the Cliffside cerlificate, but that G.S. 62-80 continues to authorize the Commission to revoke or
modify a certificate if it determines that the facility is no longer needed. However, the Public
Staff argues that NC WARN failed to make a sufficient showing that the Cliffside certificate
should be revoked under either statute.

On June 30, 2009, several health, environmental, and Social justice orgam'zations1 filed a
letter in this proceeding voicing support for NC WARN’s motion to revoke the Cliffside
certificate and requesting a public hearing in Charlotte as part of the hearing process.

On September 8, 2009, NC WARN filed a second supplement {0 its motion noting that
Duke has proposed to enter into a wholesale contract with Central Electric Power Cooperative.
NC. WARN submits that this is increasing evidence that the new Cliffside unit is not needed
absent new wholesale sales. NC WARN also argues that the initial hearings on the Cliffside
certificate could not have considered the impacts of the current economic downturn on the need
for the Cliffside certificate as now reflected in Duke’s 2008 IRP in Docket No, E-100, Sub 118,
and in Duke’s 2009 IRP update in Docket No. E-100, Sub 124,

Finally, on September 16, 2009, Duke filed its response to NC WARN’s second
supplement and argues that NC WARN’s second supplement is another filing in a series of
maneuvers attempting to prevent Cliffside construction and that NC WARN continues to
misstate or misrepresent Duke’s IRPs. Duke states that the relief requested by NC WARN
should be promptly denied.

! The arganizations are: Appalachian Voices; Beloved Community Center — Greensboro, Blue Ridge Environmental
Defense League, Canary Coalition, Carolinas Clean Air Coalition, Catawba Riverkeeper Foundation, Clean Water
for NC, Censervation Council of NC, Environment NC, Greenpeace NC, Mountain Voices Alliance, NC
Conservation Network, NC Fair Share, NC Interfaith Power & Light (a program of the NC Council of Churches),
NC Justice Center, Neuse Riverkeeper Foundation, Nuclear Information and Resource Service, People Advocating
for Real Conservancy, Southem Energy Network, Westem NC Alliance, and Westem NC Physicians for Social
Responsibility,
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NC WARN MOTION

NC WARN initially filed its motion to revoke the Cliffside certificate “pursuant to the
provisions of G.8. 62-110.1(el}.” In the first supplement to its motion, NC WARN aiso argues
that the certificate could be revoked under the authority of G.S. 62-80. According to NC
WARN, “This more general authonity fits perfectly with the provisions of G.S. 62-110.1(el) in
that both autherities are predicated on a change of circumstances that require the revision to the
earlier decision...”

In support of its motion, NC WARN argues that there have been several significant
changes in circumstances subsequent to the issuance of the Cliffside certificate such that the new
Cliffside unit is not in the public interest. According to NC WARN, changes in the probable
future growth shows that the new unit is not necessary, new regulatory requirements for energy
efficiency and renewable energy have been established that present viable alternatives to the new
unit; and recent costs of the construction and operation of the new unit make it not in the public
convenience and necessity. NC WARN states that the changes to the forecasts in the future
growth in the use of electricity include (1) the requirements of the Renewable Energy and
Energy Efficiency Portfolio Standard (REPS) passed by the General Assembly in Session Law
2007-397; (2) the denial of Duke’s system average cost wholesale contract with Orangeburg,
South Carolina; (3) the availability of purchases from other utilities in the Southeast; and (4) the
relationship of Duke’s reserve margin to the need for the new Cliffside unit. NC WARN adds
that other considerations are the expected cost of carbon regulation, the increasing cost of coal,
and the increasing cancellations of new baseload generating capacity across the country.

According to NC WARN, Duke’s 2008 IRP shows a significant slowing down in the
forecast annual increase of peak demand when compared to the 2006 IRP, especially in the
scenario of high costs of carbon emissions. NC WARN states that Duke’s 2008 IRP shows
almost a flat growth for Duke in the foreseeable future with the growth in summer peak demand
between 2010 and 2015 of only 308 MW. NC WARN contends that this amount can easily be
met without costly new baseload construction such as the Cliffside project. NC WARN also
believes that Duke’s forecast scenarios continue to discount the potential for renewable energy
and energy efficiency.

NC WARN submits that the affidavit and supporting report of Dr. Robert Blackbum
attached to its motion show that there is no need for the new Cliffside unit at all with a few
reasonable and cost-effective adjustments to Duke’s 2008 IRP. In the scenario of the high cost
of carbon emissions, NC WARN proffers that Duke can in fact close 2400 MW of existing coal
plants by the year 2025. According to NC WARN, Dr. Blackburn’s adjustments include
increasing energy efficiency measures, utilizing the REPS provisions in Session Law 2007-397,
modestly increasing load control programs and adding some cogeneration. Dr. Blackbum
believes that Duke should be able to obtain purchase contracts to meet any short-term needs and
that the load forecasts should be further decreased by “the elimination of wholesale sales outside
of the service area [that] mirrors the Commission’s Order in the Orangeburg docket” Dr.
Blackburn’s adjusted forecasts also maintain Duke’s insistence of a 17% to 23% reserve margin.
Dr. Blackburn concludes that “based on my experience and analysis of the Iast several IRPs, it is
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my opinion that there is no need for Cliffside Unit 6 and as such, the certificate of public
convenience and necessity should be revoked.” Blackbum Affidavit, paragraph 10.

NC WARN states that the elimination of the Orangeburg contract alone {between the
time the Commission approved the Cliffside certificate and today) is dispositive that there is
simply no need for the new Cliffside unit. According to NC WARN, “[T]he Commission’s
Order in Docket No. E-7, Sub 858 requires Duke Energy to reduce or eliminate wholesale sales
outside Duke Energy's service area.” By eliminating the Orangeburg sales along with other
wholesale sales contracts that NC WARN believes Duke is secking, namely 650 MW in
wholesale sales being negotiated with Greenwood, South Carolina, and Fayetteville, North
Carolina, NC WARN argues that the need for the new Cliffside unit is completely eliminated.

According to NC WARN, findings that no new coal plants are needed and that existing
plants can be closed reflect national trends. NC WARN cites publications or reports by the US
Energy Information Administration, the National Energy Technology Laboratory, the Sierra
Club, and comments by FERC Chairman Jon Wellinghoff to support this claim. Additionally,
NC WARN argues that the increasing costs and risks of coal plants have also caused several
utilities to rethink their support for coal plants. Although NC WARN acknowledges that the
2009 cost estimate report of Duke maintains that costs for the new Cliffside unit would not
increase from the current estimate of $2.4 billion, NC WARN states that the Cliffside plant has
already been delayed at least a year and further delays will increase the cost of the plant.

NC WARN also opines that the air permit for Cliffside is still being strenuously
challenged and remains at risk. NC WARN states that the view that carbon dioxide must be
regulated as a pollutant is gaining ground nationally and that the costs of carbon regulation
should be considered by the Commission in the costs of Cliffside and as to whether, given the
health and environmental impacts, any new coal plant is in the public interest, In a cap and trade
scheme, NC WARN estimates that carbon could add an additional $108 to $144 million per year
to the cost of the new Cliffside unit and add $3 to $5 billion to the cost over the life of the new
Cliffside unit.

NC WARN argues that the increasing cost and volatility of Appalachian coal supplies
compound the cost risks of the new Cliffside unit. NC WARN quotes the testimony of a Duke
witness in Docket No. E-7, Sub 875, Duke's most recent fiiel charge adjustment proceeding,
wherein the witness stated that “market prices for Central Appalachia coal continued to escalate
from the low to mid $90s per ton in February 2008 to approximately $150 per ton for spot type
transactions by the summer of 2008.” Further, NC WARN notes that most of the proposed
increase in that proceeding of about $4 per month for residential customers was directly related
to the price of coal. NC WARN adds that in addition to market conditions, regulatory proposals
to eliminate the mining practice known as “mountain top removal” would raise the price of coal
even further.

In summary, NC WARN argues that the need for the new Cliffside unit is negated by any
of the following: the denial by the Commission of the wholesale contract with Orangeburg,
South Carolina, and other similar sales outside of Duke’s service area, reducing demand by
almost 900 MW; the denial by the Commission of the 1,000-MW long-term contract with the

130



ELECTRIC - ELECTRIC GENERATION CERTIFICATE

Central Cooperative in South Caroling; Duke’s meeting its Sav-A-Watt commitment for a 2
percent reduction through energy efficiency and DSM programs over the next four years
followed by a 1 percent per year savings; the reduction of Duke’s reserve margins to the levels of
other utilities in North Carolina; continuing purchased power contracts with other utilities and
merchant plants at the current levels of 600 MW; or taking the steps outlined in Dr. Blackbum’s
report to encourage a mix of energy efficiency and DSM programs with additional renewable
energy and cogeneration,

DUKE RESPONSE

Duke argues that the Commission has no legal authority to revoke the Cliffside
cettificate. Duke says that G.S. 62-110.1(c1} should only apply prospectively since nothing
suggests that the legislature intended for this statute to apply retroactively and since retroactive
application of the statute would affect substantial rights arising before enactment. Further, Duke
says that if the statute were applied retroactively, revoking the Cliffside certificate would
interfere with Duke’s vested rights. Duke asserts that it has a right to “construct Cliffside Unit 6
to meet its customers’ needs.” As to G.S. 62-80, Duke says that although this statute seems
broad, it does not authorize revocation of a ceriificate. Duke reasons that if G.S. 62-80
authorized the Commission to revoke a certificate, “the legislature would have had no need to
pass Section 62-110.1(el}, which specifically gives the Commission this authority (albeit, not
retroactively).” Duke goes on to argue that even if G.S. 62-80 does authorize revocation of a
certificate, the Commission cannot exercise such authority here because Duke has a property
right in the Cliffside certificate and it would be unconstitutional to deprive Duke of its vested
property right, “Therefore, the Commission may not interpret either statute as allowing it to
revoke the Cliffside CPCN.”

Duke disagrees with NC WARN's characterization of various IRPs. Duke states that the
2007 IRP and the 2008 IRP both contain a projected growth rate in summer peak demand of
1.6%. According to Duke, the key issue related to the need for Cliffside is not only the long-
term but the near-term load forecast, In the 2007 IRP, the forceasted peak load was 19,623 MWs
and about 100,000 GWH of energy for 2012. In the 2008 IRP, the forecasted peak load was
19,654 MWs and about 100,000 GWH of energy for 2012. Thus, Duke contends that the
projected load for 2012 is essentially unchanged between the 2007 IRP and the 2008 IRP, Dukes
notes that NC WARN highlights the impact of a higher-carbon scenario on the load forecast, but
Duke believes that the impact (which cccurs after 2012} is irrelevant to the need for Cliffside in
2012, Duke argues that, even though peak load is not projected io increase after 2012 in the
higher-carbon scenario, in light of the retirements of older coal plants, there is a need for the new
Cliffside unit in 2012 as well as for additional generation over the planning horizon. In addition,
Duke states that NC WARN incorrectly concludes that Duke’s need for new generation went
down by 1280 MWs for 2014 between the 2005 and 2006 IRPs. According to Duke, this
decrease was primarily due to the addition of new generation, i.e., the Rockingham plant, and
only in part due to a reduction in load forecast. Duke notes that this issue was addressed by the
Commission in the Order granting the Cliffside certificate.

Duke reiterates an excerpt from its reply comments in the 2008 IRP docket, wherein it
states that “with regard to NC WARN’s assertion that no new plants are needed and retirement of
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existing plants can be accelerated, ...the analysis is so flawed as to be completely unreliable.
Duke believes that Dr. Blackbum continues to improperly cite the Company’s energy efficiency
market potential study by ignoring that the study reported a market potential of 1.6% that could
be achieved over the next five years, not 19%. According to Duke, the level of 19% is an
estimate of market potential that assumes all customers install all the cost-effective measures and
ignores the fact that only a portion of the customers will actually participate in the energy
efficiency programs.

Duke also denies that elimination of wholesale load outside its service area is a major
change in circumstances that eliminates the need for the Cliffside unit. Duke denies NC
WARN's characterization of the Orangeburg Order and argues that the Commission did not
“disapprove” the Company’s contract with Orangeburg, but ordered that the load may not be
served at native load priority. In response to the Orangeburg Order, Duke revised its 2008 IRP
to reflect removal of the load associated with QOrangeburg from the load forecast that the
Company used as the basis for its planning for the 2008 IRP. However, Duke did not remove the
undesignated wholesale load of approximately 300 MWs in 2011 and 600 MWs in 2012 because
Duke anticipates the opportunity to serve the supplemental requirements of historjcally served
customers in its balancing authority area that are sufficiently greater than those levels, Duke
contends that, even with the exclusion of the Orangeburg load, its reserve margins, including the
new Cliffside capacity, are not excessive in 2012 and beyond.

Duke denies NC WARN's conclusion that national trends suggest that no new coal plants
are needed and existing plants can be closed. While NC WARN states that the US Energy
Information Administration report “found no need for many of the coal plants currently on the
drawing board and included only a few large coal plants in its reference case,” Duke asserts that
the 17,000 MWs of new coal plants included in the report’s reference case is not an insignificant
amount, Duke also denies there is any basis to assume that FERC Chairman Wellinghoff's
comments reflect a reassessment of the need for coal plants at a mational level or, more
particularly, reassessment of the need for a unit under construction pursuant to a certificate and
Commission-approved resource plan, In addition, Duke states that the National Energy
Technology Laboratory study does not show that electric utilities are relying less and less on new
coal plants. Further, Duke says that it Jacks the knowledge to form an opinion as to whether or
not there are 48 coal plants “likely fo be canceled or postponed” according to such an assessment
by the Sierra Club, and Duke found no evidence upon which NC WARN based its conclusion on
this assessment. Duke argues that Dr. Blackburn’s conclusion that Duke shoutd be able to obtain
purchase contracts is based on a SERC Reliability report which included generation in'2017 from
the new Cliffside unit and the proposed Buck and Dan River proposed projects. Duke states that
NC WARN’s logic is circular — no units need to be built because the units exist or are planned to
be built. Regarding NC WARN’s assertion that further delays would increase the cost of the
new Cliffside unit, the Company replies that there is no bagis for such a warning given Duke’s
stated intent to complete the unit by the summer of 2012 as scheduled.

Duke states that the North Carolina Department of Environment and Natural Resources’
Air Quality Division issued the air permit for the new Cliffside unit in Janvary of 2008 and
issued a modification to the permit in March of 2009 to clarify that the new unit will be a minor
source of hazardous air pollutant emissions. Duke also states that, contrary to NC WARN’s
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inaccurate statements, the permit retains the stringent mercury emissions control requirements
from the January 2008 permit. Duke asserts that this air permit is the only one for a coal-fired
facility in North Carolina that includes a limit on mercury emissions. Furthermore, it is the only
air permit known to have a requirement to be carbon neutral by 2018.

Duke notes that its 2006 IRP that was the basis for showing the need for the Cliffside
project included a carbon sensitivity scenaric and that evidence related to possible carbon
legislation was also presented in the certificate proceeding. The Commission concluded in the
Order granting the Cliffside certificate that without the new Cliffside unit, Duke would be
required to run its older, less efficient coal plants more, resulting in increased emissions or
increased costs of pollution control. Thus, Duke believes it is clear that the Commission
considered the impact of possible carbon legislation in its decision to grant the Cliffside
certificate. Duke. states that the boiler and emission control systems of the new unit will be
extremely flexible in their ability to handle a variety of coal from various regions. Therefore,
Duke contends that the ability to burn a variety of coal while meeting all emission limits will
enable the Company to select the most cost-effective fuel available and, in turn, minimize costs
to its customers, Duke adds that although the current view of how to regulate carbon dioxide is
receiving additional attention, the fact remains that there was no requirement fo regulate carbon
dioxide at the time the air permit for the new Cliffside unit was issued in January of 2008 and
that remains the case today. However, due to public concern, Duke has voluniarily agreed to a
permit condition that would sharply reduce carbon dioxide emissions across the Company’s fleet
in North Carolina and will ensure the unit is carbon neutral by 2018, Duke believes that coal
will remain a critical energy resource for North Carolina and the United States for at least the
next fifty years and that the new Cliffside unit — with its state-of-the-art design — will use coal
more efficiently and effectively than other Duke units, including the 1,000 MW of older units
that will be retired under the condition of the Order granting the certificate.

Finally, Duke denies the allegation that its target planning reserve margin is too high.
Duke says that the planning reserve margin of 17% has been demonstrated historically as an
appropriate margin for resource planning that the Commission has supported with approval of
Duke’s IRPs over the last 10-plus years. In addition, Duke states that the Public Staff supported
the proposed reserve margin levels in its comments in the 2008 IRP docket.

In conclusion, Duke submits that the need for the new Cliffside unit remains and that it is
unnecessary for the Commission to conduct a review or revoke the certificate. No evidentiary or
public hearing is required or necessary in this proceeding. The Commission concluded that the
new Cliffside unit was appropriate to meet Duke’s generating needs when it issued the certificate
on March 21, 2007, and Duke believes that no legal or factual basis supports a change in that
conclusion.

PUBLIC STAFF COMMENTS
In its comments, the Public Staff says that G.S. 62-110.1(¢1) cannot be applied to the

Cliffside certificate since G.S. 62-110.1(e1) should be applied prospectively. However, the
Public Staff says that the Commission has broad authority under G.S. 62-80 to revoke any prior-

133



ELECTRIC - ELECTRIC GENERATION CERTIFICATE

order if changed circumstances or additional evidence require such action in the public interest
and that G.S. 62-80 was not limited by enactment of G.S. 62-110,1(c1).

The Public Staff notes that NC WARN’s contention that the Cliffside certificate should
be revoked because of changes to the load forecast relies heavily on the affidavit and report of
Dr. Blackbum. According to the Public Staff, the resource plan in Dr. Blackburn’s report is
based on a simplistic methodology and a number of inaccurate and unrealistic assumptions as
discussed in Duke’s reply comments dated May 27, 2009. In contrast, the Public Staff asserts
that the Order granting the Cliffside certificate discussed in detail the sophisticated modeling of
long-range resource portfolio options that supported the need for 800 MW of additional baseload
generating capacity beginning in 2011.

With respect to the probable future growth in the demand for electricity, the Public Staff
agrees with NC WARN that the compound annual growth rates from Duke’s 2008 forecasts of
peak demand and energy sales are lower than Duke’s forecasts in the 2005, 2006 and 2007 IRPs.
However, the Public Staff peints out that in the September 2006 hearings in this docket, its
witness considered a low growth scenario in Duke’s 2006 IRP with compound annual growth
rates that mirror the compound annual growth rates in Duke’s 2008 IRP and he concluded that
even those lower levels of forecasted growth in peak demand and energy sales justified building
the proposed Cliffside units.

The Public Staff also contends that NC WARN misunderstands the effect of the
Orangeburg decision and its impact on Duke’s energy needs. NC WARN apparently believes
that the Orangeburg decision required Duke to adjust its 2008 IRP by eliminating the
Orangeburg load plus an additional 650 MW of undesignated load that NC WARN assumes to
be outside of Duke’s balancing authority area. In response to the Orangeburg decision, Duke
removed only the Orangeburg load from its 2008 IRP. Its stated reason for not removing the
additional undesignated load was because Duke anticipates an opportunity to serve the
supplemental requirements of its historically served customers in its balancing authority area,
Therefore, according to the Public Staff, NC WARN errs when it removes the 650 MW of
undesignated load from Duke’s 2008 IRP on the assumption that such load was located outside
of Duke’s balancing authority area. In addition, the Public Staff states that it cannot be assumed
that the addition of wholesale load requires the addition of only baseload plants. The Public
Staff states that most wholesale customers have load profiles roughly similar to Duke’s and,
therefore, need peaking, intermediate, and baseload resources to meet their needs. Accordingly,
excluded wholesale load cannot be subtracted MW for MW from the need for a baseload plant.
Finally, even with the removal of all of the undesignated load, the Public Staff says that the
resulting forecasted growth rates for both peak demand and encrgy sales are the same low
growth rates analyzed in the 2006 IRP. As discussed above, these lower growth rates were
explicitly considered in the Cliffside certificate proceeding and were considered to be sufficient
to justify the construction of the new Cliffside unit.

The Public Staff also argues that NC WARN's assumption that Duke can meet all of its
future energy needs through increasing energy efficiency measures and load control programs,
adding combined heat and power resources, and utilizing renewable energy resources is
unrealistic and completely ignores the fundamental physics and operating characteristics of
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electricity production and delivery on a real-time basis. For example, the Public Staff points out
that many renewable resources, such as wind and solar generation, are not dispatchable and have
little to no capacity value without storage media, which does not currently exist. In the order
granting the Cliffside certificate, the Public Staff also notes that the Commission found that
Duke cannot rely upon demand side management (energy efficiency and demand response) to
eliminate or delay its need for additional baseload generating capacity beginning in 2011 and
NC WARN has cited no market potential studies conducted since that time showing that this
finding should be modified.

The Public Staff also states that NC WARN overlooks the effect that revocation of the
Cliffside certificate would have on Duke’s ability to retire its older, conventional coal-fired units.
The Public Staff points out that the Commission conditioned the Cliffside certificate upon Duke
retiring the existing Cliffside Units 1 through 4 no later than the commercial operation date of
the new Cliffside unit and that this would make for a more diverse and secure generation fleet
and would allow Duke to increase its baseload generating capacity without increasing its carbon
footprint, In addition, the Commission required Duke to retire additional older coal-fired units
on a MW-for-MW basis to account for actual load reductions realized from new energy
efficiency and DSM programs, subject to certain constraints. The Public Staff also notes that
Duke's report filed in this docket on March 16, 2009, stated that the air permit issued for the new
Cliffside unit was based upon Duke’s agreement to retire 800 MW of additional coal-fired units
located in North Carolina, without regard to whether it achieved a commensurate level of MW
savings from new energy efficiency and DSM programs. The Public Staff also notes that Duke’s
2008 IRP lists coal unit retirements at an even faster pace than required by the air permit for the
new Cliffside unit. While the older coal-fired units currently run at a Jower capacity factor than
the capacity factor expected for the new Cliffside unit, these older units to be retired are capable
of producing a substantial amount of energy, The Public Staff argues that the expected growth in
energy needs after the effects of energy efficiency have been included is such that it cannot be
assumed that the certificate could be revoked and Duke could still retire those older units. In its
comments, the Public Staff demonstrates in defail the amount of energy deficiency that would
exist by 2017, even if the new Cliffside unit is completed and the older coal-fired units are
retired.

Finally, the Public Staff addresses NC WARN’s concern with the 17% to 23% reserve
margin forecasted by Duke. In its comments filed on April 24, 2009, in the 2008 IRP
proceeding, the Public Staff generally agreed with Duke’s proposed reserve margins, but aiso
stated that Duke’s reserve margins should be reconsidered based on the Orangeburg decision and
in light of several risks identified by the Company. More importantly, according to the Public
Staff, Duke's revised 2008 IRP indicates that its reserve margins did not increase substantially
over those filed on November 3, 2008, for the high carbon case, even after the removal of the
Orangeburg load,

In summary, the Public Staff believes that NC WARN has failed to make a sufficient
showing of changed circumstances since the Cliffside certificate was granted to justify review by
the Commission on its own motion under G.S. 62-110.1(el), if applicable, or the exercise of the
Commission’s authority under G.S. 62-80, to determine whether the Cliffside certificate should
be revoked. The Public Staff adds that NC WARN’s motion is based on a report that is before
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the Commission in Docket No. E-100; ‘Sub 118, in which Duke’s 2008 IRP is currently under
investigation, but that there are’ serious flaws in the report and therefore in NC WARN's
allegations.  Accordingly, the Public Staff recommends that while the' Comiission could
conclude that NC WARN’s motion is premature and should be held in abeyance pending the
Commission’s decision in the 2008 IRP proceeding, there is good cause for the Commission to
find no basis to revoke the Cliffside certificate under either statute and to derdy-NC WARN’s
motion.

EDF/$ACEISELC COMMENTS -

In their comments, these enivironmental intervenors argue that G.S. 62-110.1(el) and
G.8. 62-80 both authorize the Commission to revoke a certificate to .construct a generating
facility if the Commission determines that the facility is no longer needed.

EDF/SACE/SELC notes that NC WARN cites several factors in support of its motion,
including falling growth in: demand for electricity, new regulatory requirements for energy
efficiency and renewable energy, denial of Duke’s request to charge Orangeburg system average
rates in a wholesale contract, the availability of purchased power from other Southeast utilities,
Duke’s high reserve margin, and the cost of carbon regulation. EDF/SACE/SELC contends that
such developments, in addition to other developments, including other potential wholesale sales
by Duke and significantly lower prices forecasted for natural gas rendering natural gas-fired
gencration a reasonable alternative, strongly indicate that the new Cliffside unit is not needed
- and- that revocation of the Cliffside certificate is appropriate. Therefore, these intervenors
recommend that the Commission should allow parties to conduct discovery and should hold a
hearing to consider whether to revoke or modify the Chﬁ'Slde certificate pursuant to either
statute,

‘ DISCUSSION AND CONCLUSIONS

For the reasons discussed below, the Commission concludes that either G.S. 62-110.1(el)
or G.S. 62-80 might, in appropriate circumstances and with sufficient grounds, be invoked to
seek reconsideration of a certificate, but that NC WARN has not made a convincing case for
reconsideration in this instance.

G.S. 62-110.1(el) is.a new provision that was enacted as part of Session Law 2007-397
(Senate Bill 3). G.8. 62-110.1{el) provides as follows: ! '
Upon the request of the public utility or upon-its own motion, the Commission
may review the certificate to determine whether changes in the probable future
growth of the use of electricity indicate that the public convenience and necessity
require medification or revocation of the certificate. If the Commission finds that
completion of the generating facility is no longer in the public interest, the
Commission may modify or revoke the certificate.
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Duke argues that G.S. 62-110.1(el) cannot be applied to the Cliffside certificate because the
certificate was granted on March 21, 2007, and G.S. 62-110.1(el) became effective on
January 1, 2008. The Commission rejects this argument as follows,

First, whether a statute can be applied retroactively often depends upon whether it is
regarded as being substantive or procedural.

“It is well settled that legislation that is interpretive, procedural, or remedial must
be applied retroactively, while substantive amendments are given only
prospective application. ‘Substantive acts are generally defined as those which
create, confer, define, or destroy rights, liabilities, causes of action, or legal
duties. Procedural acts describe methods for enforcing, processing, administering,
or determining rights, liabilities, or status.”

Georgia Dept. of Human Resources v. Deason, 520 S.E2d 712, 719 (Ga. Ct. App. 1999)
(internal citations omitted) (quoted in Twaddell v. Anderson, 136 N.C.App. 56, 65 (1999)), The
Commission concludes that G.S. 62-110.1(el) is 2 procedural statute, and Duke’s objection to its
retroactive application is therefore misplaced.

Alternatively, even if G.S. 62-110.1(el) is seen as affecting substantive rights, it still does
not follow that it cannot be applied to the Cliffside certificate. “A statute is not rendered
unconstitutionally retroactive merely because it operates on facts which were in existence prior
to its enactment.” Booker v. Medical Center, 297 N.C. 458, 467 (1979). Here, G.S. 62-110.1(¢1)
became effective on January 1, 2008, and NCWARN filed its motion invoking the authority of
G.8. 62-110.1{el) on May 5, 2009. The fact that the motion relates to a certificate issued in
March 2007 does not make for an impermissible retroactive application. G.8. 62-110.1(e1), by
its very nature, relates to review of a previously issued certificate. There is nothing in the
language of G.S. 62-110.1(el) or in Section 16 of Session Law 2007-397 to suggest that
G.8. 62-110.1(el) only authorizes reviews of certificates that were issued after January 1, 2008,
so long as the review itself is conducted after January 1, 2008. Section 16 of Session
Law 2007-397 provides for Section 6, which includes G.S. 62-110.1(el), to become effective
January 1, 2008. Section 16 also providss for Section 2 to become effective January 1, 2008, but
it goes on to specifically provide that the cost recovery provisions of Section 2 “apply only to
costs that are incurred on and after I January 2008” and it also provides that the cost recovery
provisions in Sections 4 and 5 apply only to costs incurred after the effective date of those
Sections. If the General Assembly bad intended for G.S. 62-110.1(el) to apply only to
certificates issued after G.S. 62-110.1(e1)’s effective date, it could have so provided, just as it
provided for the cost recovery provisions of Sections 2, 4, and 5 to apply only to costs incurred
after those provisions’ effective dates. The fact that the General Assembly made no such
provision as to G.S. 62-110.1(el) supports the proposition that this statute could, in appropriate
circumstances and with sufficient grounds, be invoked as to the Cliffside certificate.

Finally, Duke argues that it has a vested right in the Cliffside certificate and that the
Commission cannot constitutionally interfere with it, “The proper question for consideration is
whether the act as applied will interfere with rights which had vested....” Booker at 467. “Stated
otherwise, the statute may be applied retroactively only insofar as it does not impinge upon a
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right which is otherwise secured, established, and immune from further legal metamorphosis.”
Gardner v, Gardner, 300 N.C. 715, 719 (1980). Citing Transland Properties, Inc. v. Board of
Adustment, [8 N.C.App. 712 (1973) (holding that a private developer who had expended money
and incurred contractual obligations in reliance vpon a building permit for a condominium
project acquired a legal right to complete construction even after the zoning was changed and the
permit was revoked), Duke argues that “[j]ust as an individual may obtain a vested right in a
building permit arising out of substantial expenditures, Duke Energy Carolinas has obtained a
vested right in the Cliffside CPCN” and it would be unconstitutional for the Commission to
deprive Duke of its vested property right. Duke’s argument overlooks the fact that Duke is not a
private developer and Cliffside is no ordinary building project. Duke is a public utility engaged
in a business affected with the public interest, and it is subject to ongoing regulation by the
Commission. The very reason certificates are required for construction of electric generating
plants is to “prevent costly overbuilding,” State ex rel. Utilities Comm. v. High Rock Lake
Ass'n, 37 N.C.App. 137, 141, appeal dismissed and rev, denied, 295 NC 646 (1978). After a
certificate is issued, the Commission must “maintain an ongoing review of such construction as
it proceeds,” G.8. 62-110.1(f), and the Commission must also “keep current an analysis of the
long-range needs for expansion of facilities for the generation of electricity in North Carolina,
inctuding its estimate of the probable future growth of the use of clectricity...,” G.S. 62-110.1(c).
There can be no question as to the Commission’s authority to modify or revoke a certificate
should it find that changed circumstances, including changes in the demand for electricity
affecting the need for the facility, require such action in the public interest, and there would be
no constitutional bar to such a Commission decision. Indeed, the Commission has always had
such authority under G.S. 62-80, and the Cliffside certificate has never been “immune from
further legal metamorphosis.”

The Commission concludes that, in appropriate circumstances and with sufficient
grounds, reconsideration could be undertaken and a certificate could be revoked under the
authority of G.S8. 62-80. G.S. 62-80 provides that the Commission “may at any time upon notice
to the public utility and to the other parties of record affected, and after opportunity to be heard
as provided in the case of complaints, rescind, alter or amend any order or decision made by it.”
The broad phrase “any order or decision” clearly encompasses the March 21, 2007 Order
Granting Certificate of Public Convenience and Necessity with Conditions issued in this docket.
G.S. 62-80 authorizes the Commission to modify or set aside any prior order due to a change of
circumstances requiring it for the public interest. State ex rel. Utilities Comm. v. Carolina Coach
Co., 260 N.C. 43, 51-2 (1963);' State ex rel. Utilities Comm. v. N. C. Gas Service, 128 N.C.App.
288, 293-4, rev. denied, 348 N.C. 78 (1998).

Duke argues that enactment of G.S. 62-110.1(el) shows that the Commission had no
prior authority to review certificates under G.S. 62-80, but the Commission disagress. The
General Assembly adopted G.S. 62-110.1(e1) as part of the comprehensive energy legislation in
Senate Bill 3. Another provision of Senate Bill 3 added language to G.S. 62-110.1(¢) to the

! The effect of Greyhound’s application is to allege that circumstances have changed and public convenience and
necessity now requires the lease agreement to be modified and the franchise authority to be awarded to Greyhound,
1t was within the authority of the Commission to treat the application as a motion in the prior cause, and to modify
the order approving the lease agreement. Toomes v. Toomes, 254 N.C. 624, 119 S.B. 2d 442. This the Commission
apparently did.” Id. at 51-2.
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effect that “[o]nce the Commission grants a certificate, no public utility shall cancel construction
of a generating unit or facility without approval from the Commission based upon 2 finding that
the construction is no longer in the public interest.” The enactment of G.S. 62-110.1(el) should
be viewed in light of this new provision in G.S. 62-110.1(e). The enactment of G.S. 62-110.1(el)
in no way casts doubt on the Commission’s already-existing and often-recognized authority
under G.S. 62-80 to reconsider any order or decision, including a certificate order, due to
changed circumstances.

The Commission wishes to note another issue as to G.S. 62-110,1(e1). G.S. 62-110.1(e1)
authorizes the Commission to conduct a review “[u]pon the request of the public utility or upon
its own motion....” It does not speak to a party such as NC WARN requesting a review. Still,
the Commission notes that long-standing practice allows any party to move for reconsideration
under G.S. 62-80 even though G.S. 62-80 does not specifically refer to a party’s moving for
reconsideration. The Commission concludes that it could, in its discretion, act “upon its own
motion” under G.S. 62-110.1(el) when presented with a convincing motion filed by any party.

In summary, the Commission concludes that, in appropriate circumstances and with
sufficient grounds, it would have authority under either, or both, G.S. 62-110.1(el) and
G.S, 62-80 to undertake a review and to modify or revoke a certificate should it find that
changed circumstances, ineluding changes in the probable future growth of the use of electricity,
require such in the public interest. The question is not whether the Commission has statutory
authority, but rather whether NC WARN has made a convincing case for a review in this
instance.

The Commission concludes that it must deny NC WARN’s mation for the following
reasons. First, the Cliffside order and decision were premised upon a demonstrated need for
800 MW of baseload generating capacity beginning in 2011.' In so ruling, the Commission
specifically found that Duke could not rely upon DSM and renewable energy resources, new
nuclear generating facilities, or integrated gasification combined cycle technology to eliminate,
delay, or supply its need for additional baseload generating capacity beginning in 2011; and that
it would be unreasonable for Duke to rely upon natural gas-fired combined cycle generation to
supply all of its additiona! baseload generating capacity needs beginning in 2011.
Notwithstanding the allegations set forth in NC WARN’s motion, the Commission remains
convinced, on the basis of the comments offered by the Public Staff in particular, that there
continues to be a need for baseload generation on Duke's system in the 2012 time frame to
supply the Company’s long-term resource needs and that the need for baseload generation
justifies completion of the new Cliffside generating unit. In addition, the Commission agrees
with the Public Staff that while NC WARN’s motion focuses on meeting short-term MW or
capacity needs, the Commission’s real focus must be on least cost resource options to meet the
Company’s long-term energy and capacity needs. The new Cliffside unit will meet those needs.

! Although Duke now estimates that the new Ciiffside generating unit will become operational by the summer of
2012, rather than in 2011, the Commission docs not find the delay to be of such significance to justify review under
cither G.S, 62-110.1(e1} or G.S. 62-80, In fact, the delay most likely resulted from the Commission's decision to
approve only one Cliffside unit and the need for Duke to modify the scope of the project as well as its air permit
application,
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Second, the Commission previously denied two motions for reconsideration by Orders
dated June 6 and June 14, 2007, and no party, including NC WARN; appeated the Cliffside order
and decision. Duke has proceeded with construction of the unit and as of December 31, 2008,
the Cliffside project was 29 percent complete according to the Company’s February 27, 2009
cost estimate report. Duke further reported that as of December 31, 2008, the Company had
committed $1.1 billion for the Cliffside project out of the total cost estimate for the project of
$1.8 billion (excluding allowance for funds used during construction or AFUDC)." In the
absence of an appeal of the Commission’s Cliffside order and decision, Duke has done what it is
legally authorized to do: construct the new Cliffside plant in a timely fashion to meet its
obligation to provide reliable service to its customers in what the Commission has heretofore
determined to be the least cost manner, The Cliffside plant is scheduled to begin commercial
operation in less than three years and the project is on budget. Duke and the Public Staff
strongly oppose NC WARN’s meotion and maintain that construction of the new Cliffside
baseload plant should continue on the current schedule. The Commission agrees. NC WARN's
motion does not justify further review of the Cliffside project.

Third, the Commission required as a condition to its approval of the Cliffside project that
Duke retire its existing Cliffside Units 1 through 4 (198 MW) and commit to invest 1% of the
Company’s annual retail electricity revenues in energy efficiency and DSM programs and to
retire older coal-fired generating units (in addition to Cliffside Uniis 1 through 4) on a MW-for-
MW basis up to the 800 MW level to be added by the new Cliffside unit, considering the impact
on reliability.* The Commission does not find it reasonable to assume that the certificate to
construct the new Cliffside plant could be revoked as requested by NC WARN, considering the
impact such revocation would have on the reliability of the entire system, while still expecting
Duke to retire more than 1000 MW of older coal-fired generation, particularly considering the
expected growth in energy needs of Duke’s customers even after consideration of the effects of
energy efficiency and DSM programs. Retirement of this older coal-fired generation was central
to the Commission’s decision to approve one new Cliffside generating unit and that condition
continues to be crucial as the Commission considers the merits of NC WARN’s motion. The
Commission hereby reaffirms its previous conclusion that use of modern supercritical pulverized
coal technology, together with the retirement of Cliffside Units 1 through 4, wilt make for a more
diverse and secure generation fleet and will allow Duke to increase its baseload generating
capacity without significantly increasing the Company’s environmental footprint.

Accordingly, for the reasons set forth above, the Commission concludes that NC WARN
has failed to make sufficient allegations of a change in circumstances since the Cliffside order
and decision were issued to justify a review by the Commission under either G.S. 62-110,1(el)

! Supplemental direct testimony prefiled on September 11, 2009, by Duke witness James L. Tumer in the
Company’s pending general rate case (Docket No. E-7, Sub 309) states that as of July 31, 2009, the Cliffside project
was approximately 44 percent complete, that the new Cliffside plant itself was approximately 40 percent complete,
and that the Company had committed $1.2 billion for the Cliffside project.

? In the air permit for the new Cliffside plant issued by the North Carolina Department of Environment and Natural
Resources' (DENR), Duke agreed to retire 800 MW of additional coal capacity from coal-fired emission units
located in North Carolina, without regard to achieving a commensurate level of MW savings from new energy
efficiency and DSM programs, according to a specified schedule, subject to and considering the impact on system
reliability. '
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or G.S. 62-80. Nevertheless, denial of NC WARN’s motion in this docket does not, in any
manner, constitute approval by the Commission of the costs asscciated with construction of the
Cliffside plant for ratemaking purposes, and this order is without prejudice to the right of any
party to take issue with the ratemaking treatment of the costs of construction in a pending or
furure proceeding. Further, this order does not, in any manmer, constitute approval by the
Commission in this docket of the reasonableness or prudence of Duke’s actions to date regarding
construction of the Cliffside plant and is without prejudice to the right of any party to raise such
issues in a pending or future proceeding, Indeed, such issues have been raised in the pending
Duke rate case in Docket No. E-7, Sub 909, and an evidentiary hearing has been held in that
proceeding. This docket is concerned solely with whether Duke’s certificate to construct the
Cliffside plant should be revoked, and this order should not be cited by any party as a precedent
in any pending or future proceeding where prudence and ratemaking may be at issue,

ISSUED BY ORDER OF THE COMMISSION.
This the 4™ day of November, 2009.

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy. Clerk

Commissioner Robert V. Owens, Jr., while reaffiming the reasoning set forth in his dissent to
the March 21, 2007 order, concurs in the result of this Order Denying Motion for Revocation of
Certificate. Commissioner Owens generally concurs in the second and third lines of reasoning
set forth by the Commission in support of this decision.

Kel10409.01
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DOCKET NO. E-2, SUB 926

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Petition of Progress Energy Carolinas, )
Inc. for Approval of Distribution System ) ORDER APPROVING PROGRAM
Demand Response Program )

HEARD: September 17, 2008, and January 7 and 8; 2009, in Commission Hearing
" Room 2115, Dobbs Building, 430 North Salisbury Street, Raleigh,
North Carolina

BEFORE:  Chaitman Edward S. Finley, Jr., Presiding; Commissioner Robert V. Owens, Jr.;
Commissioner Lorinzo L. Joyner; and Commissioner William T. Culpepper, III

APPEARANCES:
For Progress Energy Carolinas, Inc.:

Len S. Anthony, General Counsel, Progress Energy Carolinas, Inc., Post Office
Box 1551, PEB 17A4, Raleigh, North Carolina 27602-1551

Dwight Allen, The Allen Law Offices, PLLC, 3737 Glenwooed Avenue, Suite 100,
Raleigh, North Carolina 27612

For the Using and Consuming Public:

Kendrick Fentress, Staff Attomey, Public Staff, North Carolina Utilities
Commission, 4326 Mail Service Center, Raleigh, North Carolina 27699-4326

Leonard G. Green, Assistant Aftomey General, North Carolina Department of
Justice, Post Office Box 629, Raleigh, North Carolina 27602-0629

For the Carolina Industrial Group for Fair Utility Rates II:

Carson Carmichael and Ralph McDonald, Bailey & Dixon, L.L.P., Post Office
Box 1351, Raleigh, North Carolina 27602-1357

‘For the Environmental Defense Fund, Natural Resources Defense Council, Southern
Alliance for Clean Energy, and Southern Environmental Law Center:

Gudrun Thompson, 200 W. Franklin Street, Suite 330, Chapel Hill,
North Carolina 27516-2520

Sarah Rispin, 201 W, Main St., Charlottesville, Virginia 22902
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For North Carolina Waste Awareness and Reduction Network:
John Runkle, Post Office Box 3793, Chapel Hill, North Carolina 27515
For Wal-Mart Stores East, LP and Sam’s East, Inc.:

Holly R. Smith, Russell W, Ray, PLLC, 6212-A Old Franconia Road,
Alexandria, Virginia 22310

Michael W. Washburn, Brown, Crump, Vanore & Tierney, 421 Fayettoville
Street Mall, Raleigh, North Carolina 27601

For the North Carolina Sustainable Energy Association:
Kurt Olson, 417 S. Boylan Street, Raleigh, North Carolina 27617

BY THE COMMISSION: On April 29, 2008, Carolina Power & Light Company, d/b/a
Progress Energy Carolinas, Inc. {PEC or the Company), filed an application for approval of a
new demand-side management (DSM) program, the Distribution System Demand Response
(DSDR) program, pursuant to Commission Rule R8-68 and G.S. 62-133.9. The application also
sought inclusion of program-related costs and incentives in the annual DSM/Energy Efficiency
(EE) rider authorized by G.S. 62-133.9(d) and Rule R8-69.

On May 20, 2008, pursuant to Rule R8-68{d)(1), Roy Cooper, the North Carolina
Attomey General, filed a notice of intervention. The intervention of the Attomey General is
recognized pursuant to G.8, 62-20.

On May 23, 2008, the Public Staff petitioned for an extension of time until
June 30, 2008, to file responses or protests, noting that PEC had filed three new DSM programs
around the same time, with the same deadline for comments. The Commission granted the
extension on May 28, 2008.

On May 29, 2008, the Carolina Utility Customers Association, Inc. (CUCA) filed a
petition to intervene, which the Commission allowed on June 6, 2008. Petitions to intervene
were filed on June 30, 2008, by the Carolina Industrial Group for Fair Utility Rates I (CIGFUR
II), the North Carolina Sustainable Energy Association (NCSEA), the Environmental Defense
Fund (EDF), the Natural Resources Defense Council (NRDC), the Southera Alljance for Clean
Energy (SACE), and the Southern Environmental Law Center (SELC). The Commission
subsequently allowed the interventions of all these parties on July 11, 2008. The intervention of
the Public Staff is decemed recognized pursuant to G.S. 62-15(d) and Commission
Rule R1-19(e).

On June 30, 2008, the Attorney General and the Public Staff filed comments on the
program, The Public Staff’s comments included its endorsement of the DSDR program as a
new DSM program as defined by G.S. 62-133.8 and 62-133.9. Also on June 30, 2008, CIGFUR
II filed a Protest to PEC’s application for approval and NCSEA filed comments opposing PEC’s
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applicatibn stating, generally, that DSDR is not a new DSM program eligible for cost recovery
pursuant to G.8 62-133.9.

On July 10, 2008, PEC filed reply comments in response lo the issues raised in the
June 30, 2008 filings of the Public Staff, the Attorney General, and CIGFUR II. On
July 14, 2008, PEC filed comments in response to NCSEA’s filing,

On July 18, 2008, the Commigsion issued an Order consolidating this docket with
Docket No. E-2, Sub 931 for hearing only, since PEC had filed an application in the latter
docket seeking DSM and EE cost recavery, including costs associated with implementation of
the DSDR program. The Order set the date of the hearing for September 17, 2008, and
established deadlines for filing testimony and required compliance with certain discovery
guidelines.

On July 25, 2008, NCSEA filed a lefter clarifying the relief sought in its
June 30 comments, in responseto PEC’s July 14, 2008 reply comments.

On August 1, 2008, PEC filed the direct testimony of Robert M. Simpson. On
August 27, 2008, the Public Staff filed a motion to extend the due dates for testimony and to
reschedule the evidentiary hearing from September 17, 2008, to & date more suitable for all the
parties. By Crder issued September 12, 2008, the Commission rescheduled the evidentiary
hearing for December 17, 2008 and established new filing deadlines for testimony.

-On Septembér 17, 2008, a public hearing was held for the purpose of taking testimony
from interested members of the public. No public witnesses appeared.

On October 15, 2008, PEC filed a letier in Docket Nos. E-2, Sub 926, Sub 929 (recovery
of fuel and fuel-related costs), Sub 930 (recovery of Renewable Energy and Energy Efficiency
Portfolio costs) and Sub 931 (recovery of DSM/EE costs) requesting that the Commission allow
Rider BA-1 (which includes DSM/EE program cost recovery) to become effective on
December 1, 2008 — subject to modification and possible refund based on the Commission’s
decisions with respect to the issues presented at the December 17, 2008 hearing — in order to
allow all rate adjustments to occur on the same date.

On October 31, 2008, the Public Staff filed comments that supported PEC putting Rider
BA-! into effect as of December 1, 2008, subject to adjustment and refund with interest at the
time that the Commission specifies in its Order following the December 17, 2008 hearing.

On November 14, 2008, the Commission allowed Rider BA-1 to become effective
December 1, 2008, subject to refund with interest, and required PEC and the Public Staff to
draft a proposed Notice of Change in Rates to be sent to PEC’s customers. On
November 18,2008, PEC and the: Public Staff submitted such netice, which the Commission
approved on November 20, 2008. PEC subsequently mailed this notice to all customers as a bill
insert.
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On December 4, 2008, SELC, SACE, and EDF filed a motion to reschedule the hearing
for carly in Jannary 2009, and on December 5, 2008, the Public Staff filed a letter supporting the
motion and proposing other adjustments to the procedural schedule. On December 8, 2008, the
Commission issued an Order rescheduling the hearing for January 7, 2009, and extending
deadlines for the filing of testimony, exhibits and settlement agreements,

On December 9, 2008, PEC, the Public Staff, and Wal-Mart Stores East, LP submitted
an Agreement and Stipulation of Partial Settlement (Stipulation) of certain issues in Docket
Nos. E-2, Sub 926 and Sub 931. In its letter filed with the Stipulation, the Public Staff stated
that it believed that its June 30, 2008 comments in Docket No. E-2, Sub 926 and the testimony
of PEC witness Simpson were sufficient for the Commission to determine whether the DSDR
program was a DSM program ¢ligible for cost recovery under G.S. 62-133.9.

On December 23, 2008, the EDF, NRDC, SACE, and SELC filed the testimony of .
Richard Hornby, Brian M. Henderson, and Nathanael Greene. On December 29, 2008, PEC
filed a motion to strike portions of the prefiled testimony of Mr. Henderson and Mr. Greene.
Also, on December 29, 2008, Christopher Simmler filed comments on the DSDR Program. On
January 2, 2009, PEC filed a motion to strike Mr. Simmler’s filing, and on January 5, 2009,
Mr. Simmler filed his opposition to PEC’s motion. On Jamvary 6, 2009, PEC filed a letter in
reply to Mr. Simmier’s opposition. On January 6, 2009, the Commission granted PEC’s motion
to strike with respect to Mr. Greene’s testimony, but denied PEC’s motion with respect to
Mr. Henderson. Mr. Simmiler did not appear at the hearing,

The case came on for hearing as scheduled on January 7, 2009. The prefiled testimony of
PEC witness Simpson was received into evidence and witness Simpson presented direct
testimony on behalf of the Company. The prefiled testimony of Nathanael Greene (the
nonstricken portions only), Brian M. Henderson, and J. Richard Homby were received into
evidence, and these witnesses presented direct testimony on behalf of EDF, NRDC, SACE, and
SELC. The Commission admitted into evidence the exhibits of these witnesses.

The Commission initially scheduled proposed orders to be filed on February 20, 2009.
On January 30, 2009, the Commission issued a Post-Hearing Order requiring PEC to file certain
additional information, requesting the parties to address an additional issue, and rescheduling
the date for proposed orders to February 27, 2009,

On February 24, 2009, the EDF, NRDC, SACE, and SELC filed a motion requesting the
Commission to extend the time for the parties to file proposed orders and bricfs until
March 13,2009.  PEC opposed this motion. The Commission, by Order dated
February 26, 2009, allowed an extension of time for all parties to file briefs or proposed orders
until March 6, 2009.

On March 3, 2009, the Commission issued a second Post-Hearing Order requiring PEC
to file certain additional information and revising the date for the filing of proposed orders to
March 20, 2009. On March 11, 2009 PEC filed the additional information required by the
Commission’s March 3, 2009 Order,
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The parties filed briefs and proposed orders by March 20, 2009, as allowed by the
Comumission.

Based upon PEC's application, the testimony and exhibits received into evidence at the
hearing, and the record as a whole, the Commission now makes the following

FINDINGS OF FACT

1. PEC is a duly organized corporation existing under the laws of the State of North
Carolina and is engaged in the business of developing, generating, transmitting, distributing, and
selling electric power to the public in North and South Carolina, and is subject to the jurisdiction
of the North Carolina Utilitles Commission as a public utility. PEC is lawfully before this
Commission based upon ifs application filed pursuant to G.S.62-133.9 and Commission
Rule R8-68.

2, G.S. 62-2 and 62-133.9 require North Carolina’s electric power suppliers to
implement DSM and EE measures and use supply-side resources to establish the Ieast-cost mix
of demand reduction and generation measures that meet the electricity needs of their customers.

3. G.S. 62-133.8(a)(2) defines DSM as “activities, programs, or initiatives
undertaken by an electric power supplier or its customers to shift the timing of electricity use
from peak to nonpeak demand perfods. ‘Demand-side management” includes, but is not limited
to, load management, electric system equipment and operating controls, direct load control, and
interruptible load.” '

4. G.S. 62-133.8(a)(4) defines the term “energy efficiency measure” as “an
equipment, physical, or program change implemented after 1 January 2007 that results in less
energy used to perform the same function. *Energy efficiency measure’ includes, but is not
limited to, energy produced from a combined heat and power system that uses nonrenewable
energy resources. ‘Energy efficiency measure’ does not include demand-side management.”

5. G.S. 62-133.9(a) provides that a DSM or EE measure is “new” if it was adopted
and implemented on or after January 1, 2007.

6. Commission Rule R8-68 requires a utility to seek and obtain Commission
approval prior to offering any new DSM or EE program and establishes the filing requirements
associated with an application for approval of a new DSM or EE program.

7. On April 29, 2008., PEC submitted an application requesting approval of a new
peak load reduction program, the DSDR program, as a new DSM program.

8.  PEC's April 29, 2008 application requesting approval of its DSDR program
satisfies the filing requirements of Commission Rule R8-68.

9, PEC’s proposed DSDR program involves developing and installing advanced

technology on PEC’s distribution system that enables the Company to manage the voltage level
on its entire distribution feeder system. Through this program, PEC can reduce demand by
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lowering system voltage at the substation while controlling the magnitude of the voltage drop
along the distribution feeder and stay within the required range. This allows PEC to lower peak
demand while maintaining adequate voltage quality for all distribution customers.

10. The DSDR program is focused on PEC’s distribution system and not the
Company’s transmission system. The projected incremental peak load reduction capability of
the DSDR program is 247 megawaits (MW) in the year 2012, growing to 299 MW in the
year 2023. All customers served by PEC’s distribution system will directly benefit from the
DSDR program and the effect of the resulting voltage reduction will be unnoticeable. PEC
estimates that it will utilize the DSDR program 15 to 20 times a year for four to six hours at a
time, which is consistent with the Company’s peak load and the times the Company uses peak
load generators.

11.  As of December 31, 2007, PEC had 4,049 industral customers; 3,990 of those
customers took delivery of electricity over PEC’s distribution lines. At year-end 2007, PEC had
217,608 commercial customers; 217,601 of those customers took delivery of electricity over
PEC’s distribution lines.

12, PEC’s measurement and verification (M&V) plan for the DSDR program, which
will rely upon PEC’s review of demand data from the records from the Company’s Energy
Control Center and the DSDR Distribution Management System, is adequate and reasonable.

13.  PEC’s proposed DSDR program is a new EE program as defined by
G.5. 62-133.8 and G.S. 62-133.9.

14. . The voltage control and demand resource capability provided by the DSDR
program is completely new. This capability does not currently exist. The use of PEC’s existing
peak load voltage reduction capability of 75 MW is limited to emergency situations due to its
operating limitations and potential adverse customer or system impacts. The existing voltage
reduction program was used only 10 times in 2008, during emergency situations on PEC’s
system. The new DSDR equipment will replace the existing voltage reduction equipment.

15.  All customers who take delivery of electricity over PEC’s distribution lines will
participate in and directly benefit from the DSDR program and it is impossible for any of these
customers to elect not to participate or to “opt out” of the program. An affirmative election by
customers to participate in the program is not necessary. The DSDR program does not involve
or require any changes on the customer side of the meter.

16.  PEC’s proposed new DSDR program is cost-effective and should be approved.

17. PEC’s proposed new DSDR program is in the public interest and benefits the
Company’s overall customer body; it does not unreasonably discriminate among persons
receiving or applying for the same kind or degree of service; it does not promote unfair or
destructive competition and is not inconsistent with the public policy of the State of North
Carolina as set forth in G.S. 62-2 and 62-140; and it has a beneficial impact on PEC’s peak
loads, load factors, and system energy requirements.
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 1 THROUGH 6

These findings of fact are essentially informational, jurisdictional, and procedural in
nature and are not confroversial,

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 7 AND 8

The evidence for these findings of fact is contained in the procedural history and filings
in this proceeding. PEC’s filing was made in accordance with Commission Rule R8-68. None of
the parties to this proceeding presented any evidence that PEC’s April 29, 2008 application for
approval of its DSDR program does not satisfy the filing requirements of Commission
Rule R2-68 and the Commission concludes that PEC has complied with all such requirements.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 9 THROUGH 17

The evidence for these findings of fact is contained in the testimony of PEC wilness
Simpson and PEC’s April 29, 2008 application for approval of the DSDR program. PEC witness
Simpson explained that there are only two types of resources available to utilities to meet their
customers’ electricity needs: supply-side resources and demand-side resources. Supply-side
resources generate electricity. Demand-side resources do not. Witness Simpson testified that the
DSDR program is a demand-side resource that will not generate any electricity, rather it will
reduce peak Ioad in two ways. First, it will shift customer usage from peak to nonpeak times.
_Second, it will reduce customer usage.

Witness Simpson explained that the DSDR program reduces peak load through a system
of electric equipment and operating controls that enable PEC to reduce the voltage on its
distribution system uniformly during peak periods to reduce generation requirements effectively.
In addition to reducing peak load, the DSDR program will also result in energy savings due to
the reduction in line losses and the impact on certain customer end uses such as lighting,
Witness Simpson testified that the DSDR program will provide PEC an additional demand-side
resource to meet the future energy needs of PEC's customers and reduce emissions that can
impact global climate change. He explained that the incremental peak-load reduction capability
of this program is 247 MW.

According to witness Simpson, the DSDR program causes a shift of electricity usage
from peak to nonpeak demand periods because the reduction in voltage from the DSDR
equipment affects the operation of -appliances, such as heat pumps, refrigerators, and other
temperature or pressure-regulating motor-dependent devices that are attempting to satisfy a
thermostat. As a result, the appliance’s operation is shifted in time either by longer run times,
additional run cycles, or both, thus shifting usage from peak to off-peak periods.

Witness Simpson described the impact of the DSDR program on an electric water heater
as an example of the shift in usage from peak to off-peak perfods. He explained that a water
heater operates until the water in the tank reaches the temperature setting of the thermostat.
When the DSDR program is activated during peak times, the lower voltage reduces the heat
output {watts) of the water heater, which causes the water to heat more slowly, so that the water
heater has to run longer to heat the water to the temperature required by the thermostat. Asa
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result of running longer, the water heater will continue to operate in the off-peak period when it
otherwise (if DSDR had not been activated) would have satisfied the thermostat during the peak
period and shut off. Once the peak period passes and the DSDR program is deactivated, voltage
returns to normal, and the water heaters that have not satisfied the thermostat do so during the
off-peak period. At that point, {he water heater will continue to operate until it heats the water in
the tank to the prescribed thermostat setting during the off-peak period. The same is true for
many other appliances, such as heat pumps and refrigerators.

Witness Simpson noted that this is a representation of the shifting of electricity use that
occurs when the DSDR equipment is activated. Witness Simpson explained further that the
degree to which electricity use shifts from a peak {0 nonpeak demand period depends upon the
peak-load duration, load composition, efficiency impact of the voltage reduction on the device,
and the environmental conditions associated with what the device is regulating,

For other types of customer appliances that do not involve a thermostat, such as lighting,
the reduction in voltage reduces the amount of kilowatts required by the load (less kilowatts of
power are used to perform the same function),

Witness Simpson analogized the impact of the DSDR program to PEC’s EnergyWise
DSM program, which the Commission has approved. Through the EnergyWise program, PEC
confrols the operation of and the supply of electricity to a customer’s heat pump and/or water
heater by simply turning it off during peak times, so that it consumes no electricity during the
peak period. The DSDR program essentially does the same thing, i.e., it controls the operation of
and the supply of electricity to customer’s appliances. With the DSDR program, PEC simply ~
reduces the electricity available to the appliance rather than completely tumning it off, thus
allowing PEC to reduce and shift demand.

Witness Simpson explained that the equipment, technology, control systems, and
activities that PEC will undertake to implement the DSDR program go far beyond that required
to simply maintain system reliability and service quality. He testified that while PEC’s current
maintenance activities meet or exceed the performance associated with both adequate and
reliable service to PEC’s customers and compliance with regulatory requirements, the current
equipment, technology, control systems, and level of activities are not sufficient to implement
the DSDR program. Witness Simpson explained that this is because the DSDR program’s
purpose is to provide a new capability that does not exist today: to-enable the distribution system
to be used as a demand-side resource to reduce peak-lozd demand for a duration and
sustainability equivalent to a peak-load generator. Witness Simpson testified that this new
capability requires a financial investment beyond that required to provide adequate and reliable
service and comply with regulatory requirements.

In order to implement the DSDR program, witness Simpson indicated that PEC will
underteke a comprehensive feeder-conditioning initiative over the next five years on the
Company’s 1,100+ distribution feeders in the Carolinas. That initiative consists of changing tap-
line configurations to improve load balance, installing additional phase wires to balance load,
relocating and -adding approximately 400 new line capacitors, and adding approximately
4,400 new line voltage regulators.
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Witness Simpson explained that this feeder-conditioning initiative will improve the
voltage profile on PEC’s distribution feeders so that voltage will remain relatively flat from the
distribution substation to the transformers serving customers, ‘As a result, PEC will be able to
reduce demand by lowering system voltage at the substation while contrelling the magnitude of
the voltage -drop along the distribution feeder and while remaining within the Commission-
required voltage range. This will enable peak-demand reduction while maintaining voltage
quality for all distribution customers. This improved voltage profile will benefit all retail
customers served from distribution feeders.

Witness Simpson then explained that once the feeder-conditioning equipment is installed,
PEC will utilize an advanced system of electric equipment and operating controls that allows for
optimizing electrical equipment located on the distribution feeders. Through the use of a
Distribution Management System (DMS), power flows will be managed in real time to
implement the desired demand reduction needed during peak conditions. A sophisticated
network of sensors as well as new control systems to provide real-time communications between
the DMS and electrical equipment located on the distribution feeders will be installed in order to
provide feedback to the DMS so that it can operate and control the distribution system such that
demand reduction can be achieved during times of system peak. Witness Simpson emphasized
that these enhancements to the disiribution grid greatly exceed the capability of the existing
distribution infrastructure that provides and maintains the proper voitage quality and reliable
electric service that exists today.

Witness Simpson then explained how the DSDR program is different from PEC’s
" existing voltage-reduction program. He testificd that the existing voltage-reduction program is
limited to 75 MW of load reduction and is only used in emergency situations. He explained that
it has significant operating limitations and potential adverse impacts to system voltage quality,
and, as a result, it has limited effectiveness as a DSM resource. In contrast, he explained that the
DSDR program is a new DSM program that requires. state-of-the-art technology to manage
power flow in real time to deliver peak-load reduction capability from the distribution system.
Witness Simpson testified that PEC will operate its DSDR program when PEC is experiencing
heavy loads during peak times of the day. PEC will activate its DSDR program on a systemwide
basis to reduce peak load and mitigate the need for generation resources. As a DSM program,
the DSDR program will be utilized for four to six hours at a time, which is a duration typical of
peak-load perieds. This will allow PEC to avoid building a new combustion turbine. Since this
state-of-the-art DSM program will be implemented subsequent to January 1, 2007, witness
Simpson testified that it will constitute a “new” DSM program as defined by G.S. 62-133.9.

Witness Simpson further testified on cross-examination that the DSDR equipment will -
replace the equipment associated with PEC's existing voltage-reduction program. He stated that
all customers will benefit from the DSDR program; that the effect of the voltage reductions
under the DSDR program will be unnoticeable fo customers; and that alt customers will
participate in the program since an election to do so is not necessary.

PEC described its M&V plan for the DSDR program in its April 29, 2008 application.
According to the application, each year, following summer system peak, the demand reduction
achieved through the DSDR. program will be determined and compared to the estimated demand
reductions that PEC provided in its April 29, 2008 application for approval. PEC will rely upon
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its review of demand data from the records from PEC’s Energy Control Center and the DSDR
DMS.!

Witness Simpson explained that the DSDR program passed the three applicable standard
cost-effectiveness tests, to wit: the utility cost test, the total resource cost test, and the rate impact
measure test. The results of these tests are contained in PEC’s April 29, 2008 application for
approval. Witness Simpson testified that PEC used the best available data in performing the cost-
effectiveness evaluations for the DSDR program, as well as all other DSM/EE programs. He
stated that the trend in avoided costs, which is the primary cost benefit of the DSDR program, is
increasing, and that this trend is expected to continue. As a result, PEC concludes that the
cost-effectiveness test results will improve, all other factors being equal, as updated. avoided
costs are considered. Witness Simpson further explained that PEC has high confidence that it can
control program costs and deliver the projected peak-load reduction benefits to ensure the
program remains cost-effective.

Witness Simpson testified that this level of control will help optimize the operation of the
distribution system such that system losses can be reduced; the power factor can be improved
and maintained; and during peak conditions, demand can be reduced,

In addition to peak-load shifting and reduction, which are the primary benefits of the
DSDR program, witness Simpson explained that it will also provide ancillary system benefits in
the form of reduced system iosses and an improved system power factor that in turn generates
real fuel savings. Witness Simpson testified that because of the advanced technology and the
DMS system it requires, the DSDR program will ready the system as a necessary step toward
future Smart Grid strategy phases that have been identified by PEC. According to witness
Simpson, this will result in ancillary benefits associated with automated metering infrastructure
(AMI), communications and controls for DSM, improved asset management, reliability
improvements, and communications to distributed resources including renewable power sources.
Using the DSDR infrastructure and the DMS system, PEC will be able to communicate with
distributed generation and renewable resources installed on the distribution system and provide
pricing and control signals to customers participating in future DSM programs. The DMS$
engine will holistically manage all of the load shaping clements of future Smart Grid
investments. Investment in the communications infrastructure required for the DSDR program
can be scaled up for incremental costs to support these future Smart Grid capabilities.

PEC witness Simpson testified that the Company has already begun installing DSDR
features in some qf its feeders.

Public Staff’s Comments

On March 20, 2008, PEC and the Public Staff filed a Joint Proposed Order. The Public
Staff agreed with PEC’s position that the DSDR program is a DSM program as defined by

"In its Comments in Reference to the Public Staff's Response to Petition for Approval of Program, filed with the
Commission in this docket on July 10, 2008, PEC agreed to work with the Public Staff to develop an anmal report
for the DSDR program that will provide key operating data and to submit the first report to the Public Staff
beginning in the fall of 2009,
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G.S. 62-133.8; that it is a new program as defined by G.8. 62-133.9; and that it should be
approved pursuant o Commission Rule R8-68.

Attorney General's Comments

In its Post-Hearing Brief, the Attorney General asserted that the DSDR program is an
enhancement to PEC’s distribution system and that, in comparison to other supply-side
enhancements, the DSDR program is a least-cost improvement, Therefore, the Attomey General
supported PEC’s implementation of the DSDR program, as well as recovery of PEC’s costs and
a return on asset capital through base rates. However, the Attorney General took the further
position that PEC has not shown that the DSDR program is & new DSM or EE program under
G.S. 62-133.9. Shifting electricity usage from peak to nonpeak periods is not a principal
attribute of the DSDR program. Rather, the DSDR program is mainly a supply-side
enhancement that enables the distribution system to operate more efficiently by reducing line
losses and improving substation voltage regulation. This is demonstrated by the fact that the
MWh reductions will occur primarily because PEC’s generating plants run less, rather than by
reducing or shifting usage by consumers.

According to the Attorney General, the DSDR program is not typical of DSM programs,
such as PEC’s proposed Residential EnergyWise program, in which customers agreg, in return
for a reduced rate, to have the utility curtail their usage during peak hours. The DSDR program
will-operate systemwide to reduce the voltage of all customers, as well as reducing line losses,
when PEC activates the equipment during peak periods. Customers do not choose to participate
in the program. Indeed, as a practical matter no customer can opt out of participation in the

program.’

Further, the Attorney General asserted that all customers will directly benefit from the
MW capacity savings achieved by the program. Thus, all customers should pay for the program,
as required under G.8. 62-133.9(¢). This includes wholesale customers. Even though industrial,
large commercial, and wholesale customers cannot in fact opt out of participation in the DSDR
program and will receive the direct benefit of lower rates from the DSDR program’s MW
savings, those customers would be able to opt out of paying for the DSDR program if its costs
and incentives are recovered through a DSM annual rider. That result would violate the
requirement of G.S. 62-133.9(e) that all customers who directly benefit from DSM measures
shall pay for the cost of those measures. It would further violate the requirement that the
Commission set just and reasonable rates. It would not be fair to PEC’s residential and small
commercial customers to require them to pay the full costs of the DSDR program through an
annual rider, while industrial, large commercial, and wholesale customers receive the same
benefits but pay nothing. Rather, it would be just and reasonable that the DSDR program’s cost
be placed in rate base, with PEC allowed to earn a 12.75% return on equity and a 10.45% overall
rate of return, as authorized in PEC’s last general rate case. Accordingly, the Attomey General

! Most of PEC’s industrial and commercial customers receive service from a distribution line. As of December kYN
2007, PEC had 4,049 industrial customets, with 3,990 receiving service from a distribution line. As of that same
date, PEC had 217,608 commercial customers, with 217,601 receiving service from a disiribution line, Testimony of
Robert M. Simpson, T. Vol. 1, p. 53.
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asserted that the Commission should not approve annual cost recovery and incentives for the
DSDR program under G.S. 62-133.9(d). i

.

CUCA’s Comments

In its Post-Hearing Brief, CUCA asserted that the DSDR program does not represent
either a “new” technology or a “new” method of system operations. For years, PEC has had a
“voltage reduction” program in place. This program has been used, as described by the PEC
witnesses, as a form of mini brownout, during periods of system “emergency,” to force the
square peg of demand to fit into the round hole of available capacity. The only features of the
DSDR program which are different from the long-existing PEC voltage reduction program are:
(1) through the expense of millions of investment dollars, PEC will be able to expand the
“voltage reduction” program to cperate on a systemwide basis; and (2) as proposed, the DSDR
program would be used to force the square peg into the round hole during all periods where the
system is approaching a “peak,” rather than simply for system “emergencies.”

CUCA stated that Senate Bill 3 (SB 3) envisions that a true DSM program will have the
salutary effect of actually reducing peak demands by inducing customers to move their actual
usage away from the peak, either through rate incentives and/or disincentives or by allowing the
customer to voluntarily install load restriction devices on the customer’s premises and
equipment. In contrast, the DSDR program is solely a function of what PEC does, on PEC’s
system, using PEC’s equipment. The customer has no choice or say-so in the matter at 211,

Nevertheless, CUCA stated that it is not oppesed to PEC’s proposal to implement,
deploy, and operate the DSDR system. However, CUCA is opposed to the approval of the
DSDR program as a “new” DSM program of the type envisioned by SB 3 and further opposed
the inctusion of costs related to the DSDR program in the PEC DSM cost recovery rider
mechanism. In the absence of SB 3, the type of capital investment and increased annual
operating expenses proposed by PEC in order to deploy the DSDR program would be matters
subject to cost recovery, if at all, only in a general rate case proceeding. In the general rate case
context, the DSDR program would very likely be given a favorable review, as a “sound
management practice.” However, if the Commission allows recovery of these costs through the
DSM rate rider, it would impose the equivalent of a “double whammy” on consumers. In the
first place, PEC will have absolute control over reducing its system voltage to a level less than
the “normal” or “average” system voltage. This means that the customer receives “Whammy
No. 1" in being required to pay the existing PEC general base rates, including fuel cost riders, for
what can only be described as a “lesser” value of service. Stated another way, the customer is
paying the same,, unreduced rate that the customer otherwise would pay for a lower quality
voltage of the electricity purchased from PEC. Then, as “Whammy No. 2,” under PEC’s
proposal, the customer gets to pay, yet again, under the DSM rate rider. So, as a bottom-line
result, if the DSDR program is approved as a “new” DSM Program, and its costs are included in
the DSM rate rider, the customer will in fact have to pay a “higher” rate than at present for a
“lower” quality of service. CUCA asserted that it simply does not believe that this was a
consequence or result envisioned or intended by the General Assembly in adopting SB 3.
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NCSEA's Comments

In its comments which were part of its petition to intervene, the NCSEA urged the
Commission to clarify the definition of DSM and disputed PEC’s contention that all aspects of
the DSDR program meet the requirements of a “new” DSM program. NCSEA argued that the
Commission should not approve the inclusion of tap changers, phase additions, installation of
voltage regulators, or capacitor banks in the DSM rate rider, because “these actions are
undertaken in order to maintain the distribution system and should be considered part of doing
business.”

CIGFUR IT's Comments

In its Protest and Petition to Intervene, CIGFUR II argued that the DSDR program is not
DSM becauss it does not shift the timing of electricity use from peak to nonpeak periods and that
the DSDR program costs should be recovered through base rates. CIGFUR II also argued that a
portion of the DSDR costs should be allocated to the wholesale jurisdiction.

COMMISSION CONCLUSIONS

The Commission finds that PEC’s DSDR program does not fit the statutory definition of
a DSM program, but does meet the statutory definition of an EE program. The DSDR program
does not substantially “shift the timing of electricity use from peak to nonpeak demand periods,”
as required by statute. In fact, contrary fo the general testimony offered by PEC witness
Simpson, the following “Figure 3,” which appeared in PEC'$ application, clearly shows that the
DSDR program will not shift usage into the nonpeak time period.! Rather, the DSDR program
reduces customers’ energy consumption during peak periods; ie., it “results in less energy
[being] used to perform the same finction.” Thus, the DSDR program more closely falls within
the statutory definition of an “energy efficlency measure” as set forth in G.S. 62-133.8(a)(4).

! Any shift in customer usage from peak to nonpeak times as a result of the DSDR program will, at best, be de
minimus. PEC witness Simpson’s non-specific testimony on this point was not convincing to the Commission,
particularly in contrast te the other more credible evidence cited hereinabove, The Attorney General is correct in his
assertion that shifting electricity usage from peak to nonpeak periods is not a principal attribute of the DSDR
program.
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Figure 3 - Dlusteative Impact of DSDR Program
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The Commission also takes judicial notice of PEC Exhibit No 1, Page 10 which was filed
with PEC’s June 6, 2008 application for approval of its DSM/EE rider in Docket No. E-2,
Sub 931, That Exhibit included the following chart:

Expected Energy Reductions (MWh)

g
E 2F &2 25 8§ 38 :
2008 6,934 9,195 345 505 774 17,812

2009 6934 22211 1,724 5,558 3,626" 40,289
2010 6,934 38,956 3,966 12,885 8,189 71,343
2011 6934 57,389 7415 23,244 17,316 112,888

2012 6934 76443 766 11,726 35877 31,006 162,752
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PEC projects that the DSDR program will provide more EE than any other EE or
DSM program offered thus far by the Company. For calendar years 2008 through 2011, the
DSDR program is projected to provide more than 50% of the Company’s expected energy
reduction savings each year. By 2012, the DSDR program is projected to provide approximately
47% of PEC’s total EE.

Therefore, based upon a careful review of the entire record in this proceeding, the
Commisgion concludes that the DSDR progtam is an EE program as defined by G.S. 62-133.8;
that it is a “new” program as defined by G.S. 62-133.9; and that the program should be approved
pursuant to Commission Rule R8-68. The Commission is of the opinion that the DSDR program
is a new program for the reasons generally given by PEC and the Public Staff in support of their
position on that issue; i.e., the voltage control and demand resource capability provided by the
DSDR program is completely new; this capability does not currently exist; and the new DSDR
equipment will replace the existing voltage reduction equipment.

Having concluded that the DSDR program is a new EE program, the Commlssmn further
concludes that its costs should be recovered from all retail customers that benefit; that is, all
retail customers that receive power via PEC’s distribution system, regardIESS of the ° opt out”
provision for industrial and large commercial customers contained in G.S. 62-133. 9(f).! The
Commission reaches this conclision primarily based on the following considerations.
G.S. 62-133.9(¢) provides that the Commission “shall assign the costs of [new DSM and EE
programs) only to the class or classes of customers that directly benefit from the programs.” All
retail customers served by PEC’s distribution system will participate in and directly benefit from
the DSDR program. It is impossible for any of these customers to elect not to participate or to
“opt out” of the program. An affirmative election by retail customers to participate in the
program is not necessary. The DSDR program does not involve or require any changes on the
customer’s side of the meter. The specific ratemaking implications of this decision are more
fully discussed in the Order entered this same day in Docket No. E-2, Sub 931.

The Commission further notes that PEC, prior to receiving approval to implement its
proposed DSDR program, has already begun installing DSDR features in some of its distribution
feeders. Commission Rule R8-68(c) provides that a public utility shall not implement any DSM
or EE measure or program prior to obtaining approval from the Commission to do so. The
Commission will waive this provision of Rule R8-68 in this instance, but expects PEC to comply
in full with this requirement in the future or risk disallowance of program costs and/or incentives.

Finally, the Commission acknowledges thiat much of the investment in .the DSDR
program is taking the form of traditional utility distribution system infrastructure, However, that
infrastructure is necessary in order for the DSDR program to successfully save more than
76,000 MWh of energy per year and 247 MW of peak demand by 2012. Therefore, the
Commission finds and concludes that those costs are an appropriate cost component of this new
EE program, subject to review and true-up in PEC’s annual DSM/EE rider proceedings.

IT IS, THEREFORE, ORDERED as follows:

! Under ihe Settlerment, industrial and large commercial customers that opt ouf of Progress's DSM/EE programs
would have avoided all cost responsibility for the DSDR program.
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1. That PEC’s Distribution System Demand Response program shall be, and hereby
is, approved as a “new” EE program pursuant to Commission Rule R8-68.

2. That the costs of PEC’s DSDR program shall be recovered from all retail
customers that benefit; that is, all retail customers that receive power via PEC’s distribution
system, regardless of the “opt out” provision for industrial and large commercial customers
contained in G.S. 62-133.9(f).

3. That PEC shall work with the Public Staff to develop an annual report for the
DSDR program that will provide key operating data from its M&V plan. PEC shall submit its
first report to the Public Staff and the Commission no later than November 30, 2009,

4. That utility incentives, program costs, and cost allocation procedures for the
DSDR. program shall be determined and established in Docket No. E-2, Sub 931 consistent with
the provisions of this Order. Accordingly, the specific ratemaking implications of the DSDR
program shall be fully addressed in the Order entered this same day in Docket No. E-2, Sub 931.

ISSUED BY ORDER OF THE COMMISSION.
This 15" day of June, 2009.

NORTH CAROLINA UTILTIES COMMISSION

Gail L. Mount, Deputy Clerk
Bb061509.01

Chairman Edward S. Finley, Jr., Concurring in Part and Dissenting in Part.

DOCKET NO. E-2, SURB 9246
Chairman Finley, concurring in part and dissenting in part.

The Commission should approve the stipulation between PEC, the Public Staff and
Wal-Mart in its entirety. The majority has medified the stipulation because it determines that
commercial and industrial (C&T) customers that exercise their opt-out right benefit from the
DSDR program without fairly sharing the cost responsibility. While this concern may be
legitimate, the General Assembly created the opt-out option with language that exempis
qualifying consumers that exercise that right from DSDR-type program cost responsibility, and
the Commission is not free to change the statute to accomplish what is deems to be a mors
equitable result. An elaborate stakeholders process preceded passage of Senate Bill 3. that
included C&I customers® representatives. The opt-out right was included in the legislation in
exchange for the support of these customers. The General Assembly created the opt-out right
and the Commission is not free to remove it.

In the Commission’s February 29, 2008 rulemaking in Docket No, E-100, Sub 113, the
Commission rejected the very logic upon which it now relies to circumvent the plain language of
the statute. PEC, the Public Staff and Wal-Mart justifiably relied upon what the stafute says and
what the Commission determined it says to reach their stipulation. The Commission has
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unjustifiably upset the compromises reached by the parties in the stipulation by modifying, rather
than accepting or rejecting, the stipulation for reasons impermissible under the statute. This
piecemeal approach discourages compromises and hinders the implementation of the objective of
Senate Bill 3.

The clear intent of G.S. 62-133.9(f) and its plain language exempt industrial and
commercial customers from the cost responsibility for DSDR upon their exercise of the opt-out

right:

None of the costs of new demand-side management or energy efficiency
measures of an électric power supplier shall be assigned to any industrial
customer thdt notifies the industrial customer’s electric power supplier that, at
the industrial customer’s own expense, the industrial customer has
implemented at any time in the past or, in accordance with stated, quantified
goals for demand-side management and energy efficiency, will implement
alternative demand-side management and energy efficiency measures and tha
the industrial customer elects not {o participate in demand-side management or
energy efficient measures under the section. ... The provisions of this
subsection shall also apply to commercial customers with significant anmal
usage at a threshold level to be established by the Commission.

Significantly, the statute addresses costs of DSM and EE “measures,” not “programs.”
The statute grants the right to 6pt out of the utility programs upon the customer's adoption of
“alternative” programs. The statute clearly does not contemplate that the C&I customers adopt
the same or comparable programs. on their own as the utility adopts among its DSM and EE
measures before the customer is entitled to opt out. Opt-out can be an all or nothing election.
Many of PEC’s programs are only available to residential customers. Obviously, C&I customers
cannot opt into or out of programs only available to a customer class to which they do not
belong. The C&L customers nevertheless are free to opt cut in toto from PEC’s EE or DSM
measures. The appropriate reading of the statute is that if the DSM or EE program is one that
qualifies for cost recovery under the DSM and EE rider or qualifies for REP standard
corapliance, the commercial or industrial customer can opt out.

Consequently, the majority’s lone justification for determining that the C&I customers
cannot avoid DSDR cost responsibility—DSDR is a PEC controlled and administered program
operatlive on PEC’s side of the meter so the C&I customer cannot opt out of it—simply makes no
sense.

The majority is contradicting the Commission’s prier interpretation of the opt-out
election and now adopts the very logic it rejected in February 2008 in doing so.

! The majority also seeks to suppert its conclusion by asserting that DSDR is not a “iraditional” program. This
conclusion appears in the Commission’s companion order in Docket No. E-2, Sub 931, A threshold requirement for
a program’s qualifications under Senate Bill 3 for meeting the REP standard or for recovery through the EE and
DSM rider is that the program be a “new” one after the implementation date, The fact that DSDR is not “traditional”
supports the conclusion that DSDR is the very type program anticipated in Senate Bill 3 and for which the opt-out
for C&I customers was intended.
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In Docket No. E-100, Sub 113, Duke Energy Carolinas argued that C&I customers
should not be allowed to opt out of DSM programs instituted by the utility “through direct
control by the utility” that the “customers simply cannot implement on their own.” As the
Commission stated in summarizing Duke’s position: “Given that customers cannot implement
such a program on their own, Duke argues that all customers must be assigned costs for demand
response programs and that no customer should be eligible to opt out of payment for demand
responses programs.”

The Commission, in its February 29, 2008 order, unequivocally rejected Duke’s position:

The Commission believes that Duke's proposal directly contravenes
the explicit language of Senate Bill 3, which provides that none of the costs
of new demand-side management measures shall be assigned to any
industrial or large commercial customer that notifies the electric supplier that
it has in the past or will in the future implement altemative DSM or EE
programs or measures and that the customer elects not to participate in the
utility-sponsored DSM or EE measures. The Commission, therefore, finds
good cause to reject Duke's proposal,

pp. 133-34,

Consistently, the Commission, in its Docket No. E-100, Sub 113 rulemaking, rejected
arguments that C&I customers should be prohibited from opting out of utility programs. unless
the programs the C&I customers implemented or intended to implement on their own were
“substantially equivalent to those implemented by the electric supplier.” The Commission
concluded “that Rule R8-69 should not be revised to include [the] proposal to require a
*substantially equivalent’ test in order for customers to opt out of DSM or EE programs. . . .”
Order Adopting Final Ruling, Docket No. E-100, Sub 113, p. 129, February 29, 2008, This
determination is impossible to reconcile with the majority’s requirement that a commereial or
industrial customer be in a position to implement DSDR independently of PEC before the
customer can opt out of the program.

The purpose of the extensive Docket No. E-100, Sub 113 rulemaking was to provide
guidance to parties like those participating in this docket as they embark on the task of Senate
Bill 3 compliance. The parties have followed this guidance to their detriment, Significantly, no
party has asserted that C&I customers are not permitted to opt out of DSDR.

When the Commission was attempting to adopt rules to implement G.S. 62-133.9(f)
unconstrained by any concrete set of facts or costs to be assigned, the Commission, relying on
the unambiguous language of the statue, ruled that C&I customers can opt out of programs like
DSDR that are under PEC’s control and -avoid cost responsibility for them. Now, when the
majority disagrees with the result the statute and its ruling require, the majority does an about
face. 1 dissent from this portion of the Commission’s ruling. To the extent this ruling is tepeated
and expanded in the Commission’s companion order in Docket No. E-2, Sub 931, I dissent from
that portion of the. companion order as well.

fs! Edward 8. Finley, Jr.
Edward S. Finley, Jr. Chairman
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DOCKET NO. E-2, SUB 926
DOCKET NO.E-2, SUB 931

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION
DOCKET NO. E-2, SUB-926

In the Matter of
Petition of Progress Energy Carolinas, Inc.,
for Approval of Distribution System
Demand Respense Program

ORDER GRANTING MOTIONS
FOR RECONSIDERATION IN
PART

DOCKET NO. E-2, SUB 931

In the Matter of
Application by Carolina Power & Light
Company, d/b/a Progress Energy Carolinas,
Inc, for Approval of 2008 Demand Side
Management and Energy Efficiency Cost Recovery
Rider Pursuant to G.S. 62-133.9
and Commission Rule R8-69
BEFORE:  Chairman Edward 8. Finley, Jr., Presiding; and Commissioners Robert V, Owens,
Ir.; Lorinzo L. Joyner; William T. Culpepper, II; Bryan E. Beatty, Susan W.
Rabon; and ToNola D. Brown-Bland

L S L S e i o S

BY THE COMMISSION: On June 15, 2009, the Commission entered an Order
Approving Program in Docket No, E-2, Sub 926 and an Order Approving Agreement and
Stipulation of Partial Settlement, Subject to Certain Commission-Required Modifications in
Docket No. E-2, Sub 931.

On July 13, 2009, Progress Energy Carolinas, Inc. (PEC or Company) filed 2 motion for
reconsideration regarding the June 15, 2009 Orders in the Company’s Sub 926 and Sub 931
dockets and a motion for stay in the Company’s Sub 931 and Sub 951 dockets. By its motions,
PEC requested that the Commission

reconsider its decisions issued Jime 15, 2009, in Docket Nos. E-2, Sub 926-and Sub
931 prohibiting industrial and large commercial customers from opting-out of all
DSM [demand side management] and EE [energy efficiency] measures and
programs and instead give effect o the plain meaning of the statutes which allow
such customers to completely opt-out of any cost recovery responsibility for all
DSM and EE programs and measures, allow PEC to allocate the costs of its DSDR
[Distribution System Demand Response] program between North and South
Carolina based on demand, revise the reporting requirements as described [in its
motion], and stay the requirement that PEC revise its filings in Docket Nos. E-2,
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Subs 931 and 951, until the Commission has ruled on PEC’s motion for
reconsideration.

On July 13, 2009, the Carolina Utility Customers Association, Inc. (CUCA) also filed a
motion for reconsideration in the Sub 926 and Sub 931 dockets. On that same day, Wal-Mart
Stores East, LP and Sam’s East, Inc. (collectively, Wal-Mart) filed a motion for reconsideration
and notice in Docket No. E-2, Sub 931. On July 14, 2009, the Carolina Industrial Group for Fair
Utility Rates II (CIGFUR II} filed a motion for reconsideration in the Sub 926 and Sub 931
dockets. CIGFUR II contends that the Commission acted in excess of its authority and in
violation of the parties” due process rights by overruling its previous Order in Docket No. E-100,
Sub 113 without providing proper notice and an opportunity to be heard.

On 'JuIy 13, 2009, PEC filed a motion whereby the Full Commission was requested to
review and vote upon the various motions for reconsideration filed in these dockets.

On July 20, 2009, the Commission entered an Order in these dockets whereby the parties
to the Sub 526 and Sub 931 dockets were requested to file comments in response to the various
motions for reconsideration,

The North Carolina Sustainable Energy Association (NCSEA) filed initial comments on
July 30, 2009, in support of the motions for reconsideration. Specifically, NCSEA requested the
Commission to approve the various motions for reconsideration and, in so doing, (1) treat PEC’s
DSDR program as a DSM measure (rather than as an EE measure) for the purpose of cost
recovery and (2) to adhere to the plain language of G.S. 62-133.9 and Commission Rule R8-69
which allow commercial and industrial customers meeting certain requirements to opt-out of the
cost-recovery responsibilities associated with utility-sponsored DSM or EE measures, In the
event the motions for reconsideration are denied, NCSEA requested the Commission to issue an
Order in Docket No. E-100, Sub 113, requesting interested parties to file comments on the
applicability and scope of Rule R8-69(d).

On July 31, 2009, the Public Staff filed comments in support of the motions for
reconsideration regarding the DSDR program, stating that it generally agrees with arguments
advanced by the parties requesting reconsideration of the Commission’s determination that
industrial and large commercial customers may not opt out of the DSDR program. According to
the Public Staff, the language of G.S. 62-133.9(f) is plain and the language of that statute
compels no other interpretation than the one advanced by the parties seeking reconsideration.
The Public Staff also urged the Commission to reconsider its conclusion that the DSDR program
is a new EE program, stating that the record in this matter supports the DSDR program being
classified as a DSM program. In the alternative, should the Commission decline to reconsider
whether the DSDR program is a DSM program, the Public Staff requested the Commission to
allow PEC’s motion to allocate the costs of the DSDR program between North and
South Carolina based upon peak demand and then to allocate those costs to its customer classes
for ratemaking purposes based on North Carolina energy sales. The Public Staff did not
comment on the merits of PEC’s ES-1 reporting requirement request.
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The Attomey General filed comments on July 31, 2009, in opposition to the motions for
reconsideration regarding the DSDR program and recommended that those motions be denied.
The Attorney General asserted thai the Order of the Commission is fully supported by the
Commission’s findings of fact and application of the law regarding the DSDR program.

The North Carolina Waste Awareness and Reduction Network, Inc, (NC WARN) filed
comments on August 3, 2009, stating that the Commission should take the opportunity to
reexamine its determination that the DSDR program is wholly a DSM program that is eligible for
funding under the proposed rate rider. NC WARN stated that it seems reasonable in light of the
provisions of G.8. 62-133.9(f) to allow industrial and large commercial customers to opt out of
the portion of the DSDR program that will potentially be used for DSM, but that it is also
reasonable to treat the portion of the DSDR program that serves as a routine and requisite
upgrade of the distribution grid to be treated like other infrastructure upgrades, with recovery
. cstablished during rate cases and costs allocated between customer classes.

On August 3, 2009, Christopher Simmler filed comments in opposition to the motions for
reconsideration. The Commission noted that Mr, Simmler was not an Intervenor and that his
comments would be included in the Commission’s Official Files as a consumer statement of
position,

On August 7, 2009, CUCA filed reply comments in opposition to the comments filed by
the Attorney General, NC WARN, and Christopher Simmler. CUCA asked that the motions for
reconsideration regarding the DSDR program be granted.

i PEC filed reply comments on August 7, 2009, in opposition to the comments filed by the
Attorney General and NC WARN and in support of the various motions for reconsideration,

By. Order dated August 24, 2009, the various motions for reconsideration were scheduled
for oral argument before the Full Commission. The dral argument was conducted on
September 16, 2009. The following parties were present and participated through counsel: PEC;
the Public Staff; the Attorney General; CUCA; CIGFUR; NCSEA; and NC WARN.

On November 6, 2009, Daren Bakst filed comments regarding the pending motions for
reconsideration. The comments filed by Mr. Bakst have been included in the Commission’s
Official Files as a consumer statement of position,

WHEREUFPON, the Commission notes that the primary focus of the various motions for
reconsideration filed by PEC, CUCA, Wal-Mart, and CIGFUR II is a request for the
Commission to reconsider its decision issued June 15, 2009, in Docket Nos. E-2, Sub 926 and
Sub 931 prohibiting industrial and large commetcial customers from opting-out of all DSM and
EE meastres and programs and instead give effect to the plain meaning of the statutes which
allow such customers to completely opt-out of any cost recovery responsibility for all DSM and
EE programs and measures. In addition, PEC requested that the Commission reconsider two
additional issues so as to (a) allow PEC to allocate the costs of its DSDR program between North
and South Carolina based on demand and (b} revise the Commission’s ES-1 quarterly reporting
requirements as déseribed in the Company’s motion.
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The Commission will separately address each of the three major issues raised by the
various motions for reconsideration.

ISSUE 1
The DSDR Program and the Opt-Out Provision of G.S. 62-133.9(f)

In PEC’s motion for reconsideration, the Company first requests that the Commission
reconsider its decision prohibiting industrial and large commercial customers from opting out of
paying for the DSDR program. In support, PEC argues that the Commission’s decision is
contrary to the plain meaning of G.S. 62-133.9(f), which states in pertinent part that:

None of the costs of new demand-side management or energy efficiency measures
of an electric power supplier shall be assigned to any industrial customer that
notifies the industrial customer’s electric power supplier that, at the industrial
customer’s own expense, the industrial customer has implemented at any time in
the past or, in accordance with stated, quantified goals for demand-side
management and energy efficiency, will implement alternative demand-side
management and energy efficiency measures and that the industrial customer
elects not to participate in demand-side management or energy efficiency
measures under this section. . . .The provisions of the subsection shall also apply
to commercial customers with significant annual usage at a threshold level to be
established by the Commission,

According to PEC, the Commission decided to prohibit industrial and large commercial
customers from opting out of the DSDR program under this statute for several reasons. First, the
Commission found that PEC's DSDR program involves activities and equipment on PEC’s side
of the meter and that these activities and equipment benefit all of PEC’s retail customers,
regardless of any particular customer’s election not to participate. The Commission further
found that the DSDR program is not a traditional EE program; that no customer could achieve a
comparable voltage reduction impact; and that the DSDR program has aspects of a general
distribution system improvement. Based upon these findings, the Commission concluded that,
because none of PEC’s customers can “opt out” from receiving the benefits of the DSDR
program, none of PEC’s customers may “opt out” of paying for the DSDR program, as allowed
in G.S. 62-133.9(f).

PEC does not challenge the Commission’s findings, but does challenge the Commission’s
resulting conclusion that none of PEC’s customers can opt out of paying for the DSDR program.
PEC asserts that, because G.S. 62-133.9(f} does not authorize the Commission to abrogate the
industrial and large commercial customers’ right to opt out of DSM and EE programs and cost
recovery under any circumstances, the Commission has relicd upon imrelevant factors when
determining whether it can require PEC’s industrial and large commercial customers to pay for
the DSDR program. According to PEC, the only factor that the Commission should consider is
whether the industrial or large commercial customer, at its own expense, has implemented or will
implement alternative DSM or EE measties, consistent with G.S. 62-133.9(f). If so, that
customer may opt out of the cost recovery rider completely. In support of this argument, PEC
relies upon the rules of statutory interpretation, citing two cases from the North Carolina Court of
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Appeals: State ex rel. Banking Comm'n. v. Weiss, 174 N.C. App. 78, 620 8,.E.2d 540 (2005),
and Navistar Fin. Corp. v. Tulson, 176 N.C. App. 217, 625 S.E.2d 852 (2006), which both
generally hold that statutory interpretation starts with the examination of the plain words of the
statute. PEC also cites State ex rel. Utils. Comm’n v. Edmisten, 291 N.C. 451, 232 §.E.2d 184
(1977), in which the North Carolina Supreme Court held that the Commission is a creature of the
Legislature and has no authority except that given to it by statute. PEC argues that this case
demonstrates that the Commission may not review the “wisdom and faimess” of the
Legislature’s determination expressed in a statute by effectively nullifying that statute.

PEC then argues that the language of G.S. 62-133.9(f) plainly grants to industrial and
large commercial customers the absolute right to opt out of any cost recovery responsibility for
all of an electric power supplier’s DSM and EE measures upon nofifying the electric supplier
that the customer has implemented or will implement DSM and EE measures of its own. The
Commission may not limit or condition that right. The Commission’s Sub 926 and Sub 931
Orders, however, place new conditions and variables on that right that the statute simply does not
allow.

The motions for reconsideration and comments filed by CUCA, Wal-Mart, and CIGFUR
I targely make the same arguments as those offered by PEC and request the same relief; i.¢., that
industrial and large commercial customers served by PEC be allowed to opt-out of participation
in the Company’s DSDR program. The various motions for reconsideration as they pertain to
the DSDR ‘program opt-out issue are also supported by the Public Staff and NCSEA.

CONCLUSIONS REGARDING ISSUE 1

On reconsideration, the Commission concludes that PEC’s interpretation of the opt-out
provision contained in G.8. 62-133.9(f) is correct for the reasons generally set forth above in the
description of the Company’s legal analysis. G.S. 62-133.9(f) is unambiguous on this point. The
statute says that nome of the costs of new DSM or EE measures shall be assigned to any
industrial customer that notifies its electric power supplier that it has in the past or will, at its
OWN expense, implement alternative DSM or EE measures and that it elects not to'participate in
any of the electric power supplier's DSM and EE measures. The words “none” and “any” are
unambiguous and permit no exceptions.! It is impossible to imply exceptions for programs to
which the industrial and large commercial customers cannot opt into or out of, for which the
customers receive a beneﬂt or that arise from electric power supplier operations on- the
supplier’s side of the meter.” As was correctly stated and asserted by the Public Staff and other

' As a rule, where the language of 2 statute is clear and unambiguous, the statute’s clear megning may not
be evaded by an administrative body or a court under a guise of construction. 73 Am. Jur 2d, Statutes § 113,
pp 322-23.

* As variously expressed, fhe statute may not be restricted, constriéted, qualified or namowed. Thus,
general words are to have general operation where the manifest intention of the Jegislature affords no ground for
qualifying or restraining them. . § 119, p. 329.

A court is not authorized to insert qualifying provisions nof included in the statute, and may not rewrite a
statute to conform to an assumed intention that does not appear from the language. fd. § 123, p. 332,
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petitioning parties, G.8. 62-133.9(f) compels and supports no other interpretation than the one
advanced by the various motions for reconsideration.

Thus, confrary to the interpretation being urged by those who wish the Commission fo
assign DSDR program costs to industrial and large commercial customers that have exercised
their option under G.S. 62-133.9(f), an accurate reading of this subsection, when viewed in
isolation or in a larger context, has no requirement that the “customer” be able to or in fact
exercise an election not to participate in the DSDR. program specifically as a prerequisite to
opting out of EE and DSM costs. The election can be made to opt out in advance of future or
from existing electric power supplier “measures.” It is irrelevant that the DSDR program is one
under PEC’s control and that the provision of EE and DSM benefits arises from procedures on
PEC’s side of the meter. The DSDR program is a “program” that is a subset of the more
comprehensive EE or DSM “measures.” The election is available to individual “customers™
within the broader General Service “customer class.” “Classes” are the categories of consumers
addressed in the cost assignment provisions of G.S.62-133.9(). The industrial or large.
commercial customer only needs to promise to implement now or in the future “alternative”
“measures.” Again, “measures” is broader and more comprehensive than “programs.”

For example, G.S. 62-133.8(2)(2) defines “demand-side management” to mean
“activities, programs, or initiatives undertaken by an electric power supplier or its customers . . .”
When the Legislature used the term “measures” in G.S. 62-133.9(¢) and (f), “measures” is a
shortened reference to the “activities, programs or initiatives undertaken either by the electric
power supplier or its customers” more comprehensively enumerated in G.S. 62-133.(8)(a)(2). To
the extent. “program™ connotes a service offering the customer can subscribe to or not at its
election, “measures,” including activities, programs, or initiatives undertaken by the electric
power supplier or the customer, is a more comprehensive concept. Measures include offerings
the customer can opt into such as the Residential Home Advantage Program and the CIG Retrofit
Program, and those the customer may not opt into or out of such as the DSDR program.

An election to implement a DSM and/or EE measure that is an “alternative” to the
measures the electric power supplier implements expressly eliminates the requirement that the
industrial or large commercial customer must be able to and in fact exercise an affirmative
choice of refusing to participate in EE and DSM programs such as the DSDR program before the
opt out of DSDR program costs responsibility is permissible, When an industrial or large
commercial customer exercises its nonparticipation rights under G.S. 62-133.9(f) from all of the
electric power supplier’s DSM and EE measures by promising to implement alternative measures
on its own, the altemative measures need not match those implemented by the electric power
supplier, If the industrial or large commercial customer can avoid being assigned costs of the
DSDR program by implementing alternative measures, it is irrelevant that the customer cannot
elect to opt in or out of the DSDR program.

&

Thus, a condition or restriction should not be implied as to a right granted by a statute which places no such
condition er restriction thereon. fd. § 128, pp. 338-19,

! Where different langnage is used in different parts of a statute, it is presumed that the language is used
with a different intent, Id. § 131, pp. 340-41,
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Another justification that has been given for removing DSDR program costs as those
eligible for opt out under subsection (f) is that the DSDR program is “nontraditional.” Also, it is
argued, the DSDR program is a program under PEC’s control and not under the control of the
industrial or large commercial customer because the benefits result from measures imposed on
the distribution system on PEC’s side of the meter. These justifications do not square with the
unequivocal definitions within Senate Bill 3.

G.S. 62-133.8(a)(2) defines “demand-side management” for purposes of Senate Bill 3
compliance as follows:

“Demand-side management” means activities, programs, or initiatives undertaken
by an electric power supplier or its customers to shift the timing of electricity use
from peak to nonpeak demand periods. ‘“Demand-side management” includes,
but is not limited to, load management, electric system equipment and operating
controls, direct load control and interruptible load.

G.8. 62-133.8(a)(4) defines the term “energy efficiency measure” as follows:

“Energy efficiency measure” meéans an equipmerit, physical, or program change
implemented after 1 January 2007 that results in less energy used to perform the
same function. “Energy éfficiency measure” includes, but is not limited' to,
energy produced from a combined heat and power system that uses nonrenewable
energy resources. “Energy efficiency measure” does not include demand-side
management,

Nowhere do these definitions limit DSM or EE to what traditionally was deemed a DSM
or EE program.! Instead, Senate Bill 3 requires that costs for DSM and EE measures for
purposes of rider recovery must be costs for *new” measures. .As became apparent in the Duke
Energy Carolinas LLC Save-a-Watt hearing in Docket No. E-7, Sub 831, most DSM/EE
programs may be criticized as not being “new” because they fail to include sufficient distinctive
characteristics from “traditional” DSM/EE programs to qualify. The Tact that the DSDR
program is “nontraditional™ or *new™ is a factor in favor of classifying the program among those
for which cost recovery is permissible under the Senate Bill 3 DSM/EE rider, and, therefore,
such costs are those for which the industrial and large commercial customers can opt out. When
the statues which comprise Senate Bill 3,define DSM and EE, what was traditional or
nontraditional prior to enactment of the new statutes encompassed within Senate Bill 3 is
irrelevant.

! If the legislature has provided an express definition of a term, that definition is gencrally binding on the
courts. In the exercise of its power to define terms,’the legislature may include within the concept and definition of a
term ideas which may not be strictly within its ordinary definition. Id. § 145, p. 350,

A statutory definition supersedes the common-law, colloquial, commonly acquired, dictionary, or judicial
definition. fd. § 146, p. 350.
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Nothing in the definitions of DSM and EE suggests that the measure must be one chosen
by the customer. Significantly, included among the category of energy efficiency “measures”
are a “program change.” Under the statute “measure” is a broader term than “program,”

Accordingly, for all of the reasons set forth above, the Commission hereby reconsiders
the prior decision on this matter and concludes that industrial and large commercial customers
served by PEC may opt out of participation in all Commission-approved DSM and EE programs
offered by the utility, including the DSDR program. Accordingly, Section 43 of PEC’s
Commission-approved Cost Recovery and Incentive Mechanism for Demand-Side Management
and Energy Efficiency Programs (Mechanism) is hereby amended to read as follows:

Opt-Out Eligibility Requirement for Industrial Customers and Certain
Commercial Customers

43.  Commercial customers with annual consumption of 1,000,000
kWh or greater in the billing months of the prior calendar year and all industrial
customers who implement or will implement alternative DSM/EE measures may,
consistent with Commission Rule R8-69(d), elect to not participate in any utility-
offered DSM/EE measures and, after written notification to the utility, will not be
subject to the DSM/EE rider and DSM/EE EMF rider. For purposes of
application of this option, a customer is defined to be a metered account billed
under a single application of a Company rate tariff. For commercial accounts,
once one account meets the opt-out eligibility requirement, all other accouats
billed to the same entity with lesser annual usage located on the same or
contiguous properties are also eligible to opt-out of the DSM/EE rider and
DSM/EE EMF rider. Since these rates are included in the rate tariff charges,
customers electing this option shall receive a DSM/EE Credit on their monthly

bill statement.
ISSUE 2
JURISDICTIONAL COST ALLOCATIONS BETWEEN NORTH CAROLINA
AND SOUTH CAROLINA

PEC requests that the Commission address the method used to allocate DSDR program
costs between North and South Carolina. PEC cites Section 22(d) of Appendix A of the
Commission’s June 15, 2009 Order in Docket No. E-2, Sub 931;

The allocation factors based upon peak demand and energy sales for each state
included in PEC’s testimony and exhibits filed in Docket No. E-2, Sub 931 will
be the allocation factors used for all program costs in its jurisdictional cost
allocations.

PEC further asserts that because the Commission found that the DSDR program is an

EE program rather than a DSM program, it would follow that the Company is expected to
allocate the costs between North Carolina and South Carolina based on energy sales. In South
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Carolina, however, the DSDR program is classified as a DSM program, and hence is subject to
interstate allocations on a peak demand basis. In support of its position, PEC states:

As aresult, PEC would be required to allocate its DSDR costs in North Carolina
based upon energy sales while in South Carolina the cost will be allocated based
upon peak demand. This creates the opportunity for the costs to either be
over-recovered or under-recovered in fotal. Thus, PEC requests that the
Commission allow PEC to allocate its DSDR program costs between North and
South Carolina based upon peak demand. PEC will then allocate these costs to'its
customer classes for rate making purposes in North Carolina based on energy
sales.

NCSEA agrees with PEC that the DSDR program should be treated as a DSM program
for cost-recovery purposes and that peak demand should, therefore, be the allocation method
used.

The Public Staff also supports PEC’s motion for reconsideration on this issue and urges
the Commission to allow PEC’s motion to allocate the costs of the DSDR program between
North and South Carolina based upon peak demand and then to allocate these costs fo its
customer classes for ratemaking purposes based on North Carolina energy sales."

CONCLUSIONS REGARDING ISSUE 2

The Commission has previously determined that PEC's DSDR program is an
EE program, Therefore, it is reasonable and appropriate for the costs of the DSDR program to
be allocated based on éach _]unsdlcnon s energy use. All partiés agree that EE programs, which
are characterized by their energy savings, should be allocated based on energy consumpuon
Since North Carolina is PEC's largest retail jurisdiction, it is reasonable for the Commission to
allocate costs between North and South Carolina and between North Carolina retail customer
classes based upon classification of the DSDR program as an EE program. The fact that
South Carolina has treated the DSDR program as a DSM program is not controlling. What
controls the decision on this issue is the Commission’s classification of the DSDR program as an
EE program in North Carolina and Section 22(d) of Appendix A of the Commission’s
June 15, 2009 Order in Docket No. E-2, Sub 931.

For the reasons set forth above, PEC’s motion for reconsideration on this issue is hereby
denied. )

! The Public Staff's primary position on this issue was a request that the Comrmission reconsider its prior
Orders and reclassify the DSDR program as a DSM program rather than as an EE program. The Public Staff's
request is outside of the scope of reconsideration noticed by the Commission in the August 24, 2009 Order on
Motion for Full Commission Review.
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ISSUE 3
ES-1 REPORTING REQUIREMENTS

" In regard to ES-I reporting requirements, the Company requested in its motion for
reconsideration and stay that the Commission revise the financial reporting requirements
contained in Finding of Fact No. 15 and Decretal Paragraph No. 10 of the Commission’s
June 15, 2009 Order. Specifically, PEC requested that the Commission withdraw the following
reporting requirements: (1) that the Company provide the earnings impact on its DSM and EE
programs on a stand-alone basis, that is, with earnings from DSM programs, collectively, and
earnings from EE programs, collectively, shown separately, and (2) that PEC provide the
earnings impact of each individual DSM and EE program shown separately. In its motion, PEC
expressed agreement with the Commission’s requirement to include in its quarterly ES-1 Reports
all actual program revenues and costs for purposes of calculating and presenting regulated
earnings to the Commission, including supplementary schedules which set forth PEC's
Jurisdictional eamnings excluding the effects of all EE and DSM programs but contended that the
requirement to report the revenues and expenses of DSM and EE programs separately or on a
program basis would be administratively burdensome as it would require manual tracking and
allocation of revenues for each program as if each progtam were a separate rider. PEC
maintained that the NCUC ES-1 reporting requirement to provide certain jurisdictional
information with and without the impact of the DSM and EE programs would provide
transparency to fulfill the Commission’s obligation to moniter and assess the financial results of
PEC’s DSM and EE programs as well as PEC’s actual level of jurisdictional earnings.

Further, PEC asserted that additional transparency to the financial implications of the
DSM and EE programs is available to the Commission by the provision of certain program
specific information required pursuant to Commission Rules R8-69(f)(1)(iii) and R8-69(f)(1)(iv).
Specifically, PEC stated that Rule R8-69(f)(1)(iii) requires PEC to submit total expenses for the
test period for each measure for which cost recovery is requested through the DSM/EE EMF
rider and that Rule R8-69(f)(1)(iv) requires PEC to provide the actual calculation of the proposed
utility incentive for each measure for which the recovery of utility incentives is requested.

No other party took a position on this issue.
CONCLUSIONS REGARDING ISSUE 3

The Commission has a continuing statutory obligation to ensure, among other things, that
the rates and charges of jurisdictional investor-owned electric utilities are just and reasonable,
from the standpoint of both investor and ratepayer interests. Further, the Commission believes
that such statutory obligation includes, among other things, monitoring and evaluating the
reasonableness and efficacy of any Commission-approved cost recovery mechanism, such as
PEC’s Mechanism approved in the present proceeding. Consequently, the Commission is of the
opinion that the provision of certain financial information, including supplementary schedules,
by PEC is necessary in order to allow the Commission to efficiently and ¢ffectively assess the
financial implications of the Company’s EE and DSM programs.
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While the Commission finds that the Commission-approved reporting requirentent to
provide jurisdictional earnings information in its quarterly ES-1 Reports with and without the
impact of the DSM and EE programs to be very useful information, such information does not
provide the Commission all the information it needs to appropriately assess the financial
implications of PEC's DSM and EE programs. In particular, PEC would not be required to
provide an income statement, statement of rate base, the overall rate of return or the retum on
common equity related to or realized from its DSM and EE programs, either on a program-class
basis or on a program- specific basis within each program class if the Commission were to allow
only the “with and without” reporting requirement as PEC proposes.

In the June 15, 2009 Order, the Commission approved an 8% program performance
incentive for DSM programs and 2 13% program performance incentive for EE programs.
Consequently, it is appropriate for the Commission to review and monitor the Company’s
earnings from DSM and EE programs separately on a collective (i.e., program-class) basis. Such
level of oversight cannot be accomplished under the Company’s proposal.

With respect to the Commission’s requirement that the earnings impact of each individual
DSM and EE program be shown separately, such requirement was deemed necessary by the
Commission largely due to the size and magnitude of PEC’s DSDR program in comparison to all
other programs.” Additionally, in establishing the individval-program reporting requirement, the
Commission was also mindful of the fact that the lack of profitability of PEC’s DSDR program
in the first seven years of the program would distort the total-overall profitability reported for
PEC’s DSM and EE programs in those years, as well as the profitably reported on a program-
class basis.? Therefore, the Commission believes that, at a minimum, provision of program
specific information related to PEC’s DSDR program should be provided. However, based upon
the Company’s contention that reporting the earnings impact of each individual DSM and EE
program would be administratively burdensome, as it would require manual tracking and
allocation of revenues for each program as if each program were a separate rider, the
Commission concludes that it should modify its original reporting requirement to require that
only the earnings impact of the DSDR program be reported on an individual program basis rather
than requiring such individual reporting for all programs.

With respect to PEC’s contention that information provided in compliance with
Commission Rules R8-69(f)(1)(iii) and R8-69(f)(1)(iv) will provide additional transparency to
the financial implications of the DSM and EE programs, the Commission is of the opinion that,
while such information is useful and informative, it does not provide the eamings information
needed (e.g., an income statement, statement of rate base, overall rate of return, and return on
common equity) as required by the Commission’s June 15, 2009 Order. As previously stated,
such earnings information is needed for the Commission to adequately monitor and evaluate
PEC’s DSM end EE programs. Further, the Commission believes that, when information is

! Public Staff witness Michael C, Maness testified at the January 8, 2009 evidentiary hearing that
approximately 47% of the $10.4 millien total stipulated revenue requirement is related to PEC’s DSDR program.

? O Page 3, at Paragraph No. 12 of its June 30, 2008 filing in Docket No. E-2, Sub 926, the Public Staff

discussed the cost-effectiveness of PEC's DSDR program and stated that “...only in the eighth year of the program
do its benefits begin to exceed the costs.”
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needed by the Commission in order for it to perform its statutory obligations, such information
should be compiled and supplied by the Company, in terms and in a format as needed by the
Commission; that is, in effect, without requiring the Commission to make caleulations,
allocations, or request further information or data or to import data from other dockets or filings.

For the reasons set forth hereinabove, the Commission, on reconsideration, hereby
amends Section 44 of the Mechanism to read as follows;

Financial Reporting Requirements

44, In its quarterly ES-1 Reports to the Commission, PEC shall
calculate and present its primary North Carolina retail jurisdictional earnings by
including all actual EE and DSM program revenues, including PPI and Net Lost
Revenue incentives, and costs. Additionally, PEC shall prepare and present
(1) supplementary schedules. setting forth PEC’s North Carolina retail
jurisdictional earnings excluding the.effects of the PPI; (2) supplementary
schedules setting forth PEC’s North Carolina retail jurisdictional earnings
excluding the effects of the Company’s EE and DSM programs;
(3) supplementary schedules setting forth earnings, including overall rates of
retum and retuns on common equity, actually realized from PEC’s EE and DSM
programs in total and stated separately by program class (program classes are
hereby defined to be (a) EE programs and (b) DSM programs); and
(4) supplementary schedules setting forth eamings, including overall rates of
return and retums on common equity actually realized from PEC’s (a) DSDR
program and (b) all other programs, collectively, in the EE program class. (Show
DSDR program retuns and all other collective EE program returns separately.)
Detailed workpapers shall be provided for each scenario described above. Such
workpapers, at a minimum, shall clearly show actual revenues; expenses; taxes;
operating income; rate base/investment, including components; and the applicable
capitalization ratios and cost rates, including overall rate of retun and return on
COIMITION Equity.

IT IS, THEREFORE, SO ORDERED.

ISSUED BY ORDER OF THE COMMISSION.
This the 25th day of November, 2009,

NORTH CAROLINA UTILITIES COMMISSION
Patricia Swenson, Deputy Clerk

Bb11240%9:05

Commissioners Robert V. Owens, Jr., William T. Culpepper, III, and ToNoia D. Brown-Bland
dissent in part as to Issue 1 above. Commissioners Owens, Culpepper, and Brown-Bland voted
to affirm the Commission’s original decision and reasoning hoiding that industrial and large
commercial customers that receive power via PEC’s distribution system may not apt-out of
participation in the DSDR program or its costs.
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DOCKET NO. E-2, SUB 926
DOCKET NO. E-2, SUB 931

Commissioner William T. Culpepper III, Dissenting, as to Issue 1;

Boiled to its essence the majority states in the first sentence of the first full paragraph on
page 6 that:

...G.S. 62-133.9(f)" ... hes no requirement that the “customer” ... not ...
participate in the DSDR program ... as a prerequisite to opting out of EE ... costs.

In so stating the majority completely writes the words “elects not to participate® out of the
subject statute.

Ido not believe that the General Assembly intended, nor do I believe that it legislatively
provided (by incorporating the réquirement “elects not to participate” into the provisions of
G.S. 62-133.9(f)), for a customer to actually participate in and gain the benefits of (e.g. a direct
reduction in the customer’s electricity usage and concomitant utility bill) an EE program and
escape responsibility for any share of that program’s costs.

As an aside I specifically reject the majority’s conclusion that the terms “measures” and
“programs” are defined differently or have any different meaning whatsoever withiri the confines
of Senate Bill 3. T believe these terms are synonymous and find the majority’s efforts to
differentiate the two, in order to justify its decision pertaining to the “unambiguous™ opt-out
provision of G.S. 62-133.9(f), unpersuasive.

\s\ William T. Culpepper, III
Commissioner William T, Culpepper III

DOCKET NO. E-2, SUB 926
DOCKET NO. E-2, SUB 931

Commissioner ToNola D. Brown-Bland, Dissenting in Part:

I must respectfully dissent. The majority has. correctly recognized that statutory
construction starts with the meaning of the express words present in the statute. Where the
express language of the statute is clear, the Commission is required to enforce and apply the
statute as ‘written and may not construe the language to conform to an assumed legislative
intention not present in the clear unambiguous language of the statute. However, while
accurately citing the law of statutory construction, the majority hevertheless has reached its result
by looking past the plain language of N.C.G.S. 62-133.9(f) to an interpretation it assumes the
legislature intended.

' The majority reasons that PEC's interpretation of the opt-out provision is comect becausé

“G.8: 62-133.9(f) is unambiguous on this point.” (page 6). A 3-1 Majority Commission decision which has been
reversed by a “new™ majority, 4 to 3, would seem to suggest circumnstances far from “unambiguous”.
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The question on reconstderation is not whether G.8. 62-133.9(f) permits industrial and
large commercial customers (collectively sometimes referred to as “industral customers”™) to
elect not to participate in demand-side management or not to participate in energy efficiency
measures (it clearly does), but whether an industrdal customer who has notified its power
supplier, PEC, of its election not to participate in PEC’s demand-side management (DSM) and
cnergy cfficiency measures (EEMs) is excused from sharing in any and all costs associated with
PEC’s DSDR, previously determined by the Commission to be an energy efficiency measure,
Note that the proper question assumes as fact that the industrial customer has already made the
133.9(f) election not to participate in DSM or EEMs, that the election was a general election not
specific to PEC’s DSDR!, and that DSDR is an energy efficiency measure.

The answer to the question posited is found in the language of the statute. Quoting in
pertinent part, N.C.G.S. 62-133.9¢f) plainly states:

None of the costs . , . shall be assigned to any industrial customer that notifies the . . .
power supplier that . . . [it] has implemented . . . or will implement alternative demand-
side management and energy efficiency measures and that [it] elects not to participate in
demand-side management or energy efficlency measures under this section.

This language provides on its face that in order to escape assignment of all DSM/EEM
costs an industrial customer must notify its power supplier of two factual conditions: (1) that it
has or will implement its own altemnative demand-side management and energy efficiency
measures and (2) that it elects not to participate in the supplier’s DSM or EEM. Contrary to
the arguments of PEC and others, the customer cannot avoid assignment of costs solely by
implementing its own alternative DSM and EEM. To avoid the costs it must also elect not to
participate in the supplier’s DSM or EEM. In order to give effect to the second condition and
not render it superfluous or meaningless, the notice of election not to participate in the supplier's
new DSM or EEMs necessarily means that the industrial customer will not in any fashion
participate in the new measures. The plain common sense interpretation of “elects not to
participate in ...energy efficiency measures” implicates only those measures that are subject to
both participation and non-participation.

Thus, while an industrial customer is permitted by G.S. 133.9(f) to avoid the costs of a
supplier’s new energy efficiency measures by giving notice of a one-time election® not to
participate in any such measures, the election can only apply to those measures as to which the

' With respect to the issue raised by the Motions for Reconsideration, whether “measures™ was intended to
conrote a broader category than the word “programs” is irrelevant. Assuming that measures is a broad and general
term, the statute provides that the election is one not to participate in measures, which, as discussed herein,
necessarily means that the election itself can only apply to measures as to which a customer can bave a choice of
participation or non-participation. The election cannot apply to a measure in which participation is mandatory and
not optional.

* While the majority is incorrect in its conclusion that the election to implement an alternative DSM and/or
EEM elitninates the requirement that the industrial customer must be able to refuse to participate in 2 new DSM or
EEM, it is correct in its understanding that the customer’s election not te participate need only be made one time and
not on a case by case basis, However, as explained shove, once the election is made it can only be applied to
measures in which the customer is in fact able not to participate.
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customer is not a participant. Stated another way, an indusirial customer’s election not to
participate in the supplier’s EEMs applies to any EEM with respect to which the customer is not
a participant, but does not apply to an EEM as to which the customer actually participates and
cannot nof participate. Where the supplier introduces a new EEM to its system which requires
the mandatory participation of all of its customers without exception or choice, an industrial
customer’s notice of election not to participate in the supplier’s EEMs cannot apply to such new
measure. On the other hand, if the new measure is subject to non-participation, then the
customer’s election not to participate will apply to the new measire and none of the costs of any
such measure shall be assigned to the customer. In this regard, the plain meaning of the express
words of the statute is clear and unambiguous.

If the legislature had intended the result reached by the majority—that industrial
customers could give notice of election not to participate in the supplier’s efficiency measures
and avoid the costs of a measure while actually participating in the measure—it could easily
have said so. The legislature could have codified the majority’s result simply by not including
the “elects not to participate” language and ending the first sentence in G.S. 62-133.9(f) by
placing a period after “will implement alternative demand-side management and energy
efficiency measures.” Alternatively, the legislature could have modified the second condition of
avoiding costs by stating that “the industrial customer elects not to participate in the costs of the
measures,” or that “the indusirial customer elects not to participate in the annual rider provided
Jor in subsection (d)." However, the legislature did not choose language that would yield the
result determined by the majority. To the contrary, the legislature expressly stated that the
second condition of avoiding costs was to “elect not to participate in . . . [the] measures under
this section,"—not to elect not to participate in costs or in the annual rider. The express statutory
language of G.S. 133.9(f) makes it clear that an industrial customer’s election not to participate
in the supplier’s EEMs applies only to such measures as to which the customer can choose not to
participate and in fact does not participate.' :

In the case at hand, it is undisputed and PEC has admitted in the record that DSDR is not
subject to customer non-participation. DSDR is a system improvement and no customer,
whether it implements its own measurés or not, is able not to participate in DSDR, the energy

A

' Even if it could be shown that the legislatare intended to permit industrial customers to elect not to
participate in the supplier’s efficiency measures while actually participating in the measures despite: the election,
thereby escaping assignment of the costs-of such measures, urider the rules of statutory construction the Commission
is bound by the express statutory language. Effect must be given to the plain meaning of the words comprising the
statute and when that meaning is clear, the Commission may not go beyond the bounds of the statute to consider
hidden or unexpressed intentions of the legislature. Here, the statutory language clearly and plainly provides that to
be free of the costs of EEMS, an industrial company must elect not to participate in such measures. As discussed
above, plain and customary usage dictates that “elect not o participate” can only apply to measures that are subject
to two choices: either to participate or not to participate. If a measure does not lend itself to such a choice, then the
election not to participate cannot be applied to that measure as to which there is no choice. If the legislamre
intended anything different, then it is strictly in the province of the legislature to amend the statute to express such
other intent; the Commission may not substitute its judgment for the legislature’s nor ignore the express language of
the statute where the statute is clear in order to give effect to 2 hidden, unstated intent of the legislature, See Stare of
Norih Carolina ex rel. Utilities Commission v. Edmisten, 297 N.C. 451, 465, 232 SE.2d 184, 192 (1977). If the
present statute were ambiguous on its face, then the Commission might look beyond the statute for legislative intent
but that is not the case in this matter,
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efficiency measure at issue in this docket. Accordingly, no industrial customer’s election under
(.8, 133.9(f) can be applied to avoid.assignment of costs of PEC’s DSDR.

Because, for the foregoing reasons, the language of G.S. 133.9(f) is clear on its face when
the express words are given their plain and clear meaning, it is not necessary to look outside of
the statute to determine legislative intent. However, if the statute were ambiguous and required
us to look beyond the words of the statute to determine legislative intent, it would be worth
noting that more than likely the legislature understood energy efficiency measures or programs
to be something with respect to which customers had to sign up to participate. While Senate
Bill 3 does indeed contemplate and provide for new “nontraditional” energy efficiency measures,
at the time the bill was drafied and debated, the legislature’s only frame of reference for
participating in new or traditional measures would have been by clection, i.e., signing up to be a
participant. At the time of passage of Senate Bill 3, the common and customary use of the
phrase “participate in,” when used in regard to a utility’s energy savings or efficiency plan, was
understood fo reference a voluntary choice to join, be involved with, i.c., “participate in” the
plan. In other words, the legislature certainly did not intend to limit DSM or energy efficiency
measures to traditional programs but whether new innovative programs or measures were
anticipated or not, the legislature would have understood that customers had always had a choice
of participation or non-participation; hence, the language “elects not to participate” was intended
to reference, acknowledge and codify a real choice—not a paper fiction,

Finally, the impact of the Commission’s decision is to shift the cost of a utility’s system-
wide improvement to residential and small business customers such that they will in effect
subsidize system use by industrial and certain commercial customers. This subsidization comes
on top of the automatic savings that industrial and commercial customers will receive from their
usage of or “participation in” PEC's DSDR, a Distribution System Demand Response
improvement to PEC’s entire distribution system which will reduce all custorers’ voltage use as
a function of electric use on the demand side of the system. That is to say that all customers,
including industrial and certain commercial businesses, will have their power bills lowered as a
result of voltage reduction imposed across the system by DSDR, but only the residential and
small business customers will share in the costs of DSDR. Industrial and large commercial
customers will reap the benefits of the system-wide improvement without sharing in any of the
costs. This result represents a mopumental shift in the way North Carolinians pay for public
utility facilities. I do not believe this result is called for by the plain language of
N.C.G.S. 62-133.9(f) nor do I believe it is a result intended by the legislature. To the contrary,
the statute is written so that all classes will pay their fair share for equipment and system changes
which they use and from which they benefit. See G.S. 62-133.9(e).

For the foregoing reasons, with respect to Issue 1 in the majority opinion of the
Commission, [ vote to affirm the Commission’s original decision and not allow industrial and
large commercial customers to avoid sharing in the costs of PEC’s DSDR, an improvement to
PEC’s distribution system which serves all PEC-customers without exception.

\s\ ToNola D. Brown-Bland
Commissioner ToNola D. Brown-Bland
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DOCKET NO. E-7, SUB 877 .
DOCKET NO. E-7, SUB 880
DOCKET NO. E-7, SUB 884
DOCKET NO. E-7, SUB 889
DOCKET NO. E-7, SUB 892
DOCKET NO. E-7, SUB 895
DOCKET NO. E-7, SUB'896
DOCKET NO. E-7, SUB 901
DOCKET NO. E-7, SUB %05

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

DOCKET NO. E-7, SUB 877

In the Matter of
Application of Duke Energy Carolinas, LLC,
for Registration of Gaston Shoals Hydro
Station, Units 4, 5, and 6, as New Renewable
Energy Facilities

DOCKET NO. E-7, SUB 880

In the Matter of
Application of Duke Energy Carolinas, LLC,
for Registration of Great Falls Hydro Station,
Units 1, 2, 5, and 6, as New Renewable
Energy Facilities

“ DOCKET NO. E-7, SUB 884

In the Matter of
Application of Duke Energy Carolinas, LLC,
for Registration of Rocky Creek Hydro Station,
Units 5-and 6 as New Renewable Energy
Facilities

DOCKET NO. E-7, SUB 889

In the Matter of
Application of Duke Energy Carolinas, LLC,
for Registration of Fishing Creek Hydro
Station, Units 2, 3, and 5, as New Renewable
Energy Facilities
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'DOCKET NO. E-7, SUB 892

In the Matter of
Application of Duke Energy Carolinas, LLC,
for Registration of Lookout Shoals Hydro
Station, Units 1, 2, and 3, as New Renewable
Energy Facilities

DOCKET NO. E-7, SUB 895

In the Matter of
Application of Duke Energy Carolinas, LLC,
for Registration of Mission Hydro Station,
Unit 3, as a New Renewable Energy Facility

DOCKET NO. E-7, SUB 896

In the Matter of
Application of Duke Energy Carolinas, LLC,
for Registration of Ninety-Nine Islands Hydro
Station, Units 1, 2, 3, and 4, as New
Renewable Energy Facilities

DOCKET NO. E-7, SUB 901

In the Matter of
Application of Duke Energy Carolinas, LLC,
for Registration of Rhodhiss Hydro Station,
Units 1 and 3, as New Renewable Energy
Facilities

DOCKET NO. E-7, SUB 905

In the Matter of
Application of Duke Energy Carolinas, LLC,
for Registration of Tuxedo Hydro Station,
Units 1 and 2, as New Renewable Energy
Facilities.

i i i i el N N N N S WV N )

BY THE CHAIRMAN: On January 29, 2009, Duke Energy Carolinas, LLC {Duke),
applied pursuant to Commission Rule R8-66 to register as new renewable energy facilities thirty
(30) hydroelectric generating units at fifteen (15) of its hydroelectric generating facilities in North
and South Carolina, including the following units in the above-captioned dockets: Fishing Creek
Hydro Station, Units 2, 3, and 5; Gaston Shoals Hydro Station, Units 4, 5, and 6; Great Falls
Hydro Station, Units 1, 2, 5, and 6; Lookout Shoals Hydro Station, Units 1, 2, and 3; Mission
Hydro Station, Unit 3; Ninety-Nine Islands Hydro Station, Units 1, 2, 3, and 4; Rhodhiss Hydro
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Station, Units 1 and 3; Rocky Creek Hydro Station, Units 5 and 6; and Tuxedo Hydro Station,
Units 1 and 2. :

The filing included certified attestations that: 1) the units are in substantial compliance
with all federal and state laws, regulations, and rules for the protection of the environment and
conservation of natural resources; 2) the units will be operated as new renewable energy
facilities; 3) Duke will not remarket or otherwise resell any renewable energy certificates (RECs)
used or sold to an electric power supplier to comply with G.S.'62-133.8; and 4} Duke consents to
the auditing of its books and records by the Public Staff.

On February 9, 2009, the Public Staff made an oral motion for an extension of time to file
the recommendation required pursuant to Rule R8-66(e). On February 11, 2009, the Commissien
granted the requested extension of time, and allowed the Public Staff and any other interested
persons until February 23, 2009, to file recommendations in this docket.

- On February 23, 2009, the Public Staff filed the recommendation required by
Commission Rule R8-66(e) stating that the information contained in Duke's filing appeared to
meet the requirements for registration. However, the Public Staff stated that it could not answer
the question of whether or not the units should be considered renewable energy facilitics under
(.S, 62-133.8 until the Commission responded to the Public Staff’s February 9, 2009 Motion for
Clarification in Docket No. E-100, Sub 113.

No other party filed comments in this proceeding.

On June 17, 2009, the Commission issued its Order in Docket No. E-100, Sub 113,
concluding that individual generating units that are components of a larger hydroelectric
generating plant are not individual renewable energy facilities. Rather, the Commission
determined that the term “facility” refers to the entire generating plant.

Duke has sought registration for specific generating units in the above-captioned dockets.
Duke’s filings predated the Commission’s June 17, 2009 Order in Docket No. E-100, Sub 113,
Therefore, based upon the foregoing and the entire record in this proceeding, consistent with the
Commission’s determination in its June 17, 2009 Order regarding the registration of individual
hydroelectric generating units, the Chairman finds good cause to deny registration of these
hydroelectric generating units as renewable energy facilities or as new renewable energy
facilities. Such ruling is without prejudice to efforts by Duke to re-submit registration
applications in compliance with the June'17, 2009 Order in Docket No. E-100, Sub 113.

IT 18, THEREFORE, SO ORDERED.

ISSUED BY ORDER OF THE COMMISSION.
This the _31% day of July, 2009.

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

KOT3009.01
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DOCKET NO. E-2, SUB %60
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Application of Progress Energy Carolinas, Inc. for a ) ORDER GRANTING
Certificate of Public Convenience and Necessity to ) CERTIFICATE OF PUBLIC
Construct a 950 Megawatt Combined Cycle Natural Gas ) CONVENIENCE AND
Fueled Electric Generation Facility in Wayne County ) NECESSITY SUBJECT TO
Near the City of Goldsboro and Motion for Waiver of ) CONDITIONS
Commission Rule R8-61 )

BY THE COMMISSION: On August 18, 2009, Carolina Power & Light Company, d/b/a
Progress Energy Carolinas, Inc. (PEC), filed an application for a certificate of public
convenience and necessity to construct a 950-megawatt (MW) combined cycle natural gas-fired
clectric generating facility at a site (the Lee site) in Wayne County near the City of Goldsboro.
PEC presently operates three coal-fired generating units, with a combined generating capacity of
397 MW (hereinafter cited as approximately 400 MW), at the Lee site, and PEC stated that it
will cease operation of these units upon completion of the proposed facility. PEC requested
waiver of the filing requirements of Commission Rule R8-61.

The application was filed pursuant to G.S. 62-110,1(h), which was recently enacted by
the General Assembly effective July 31, 2009. G.S. 62-110.1(h} provides that for applications
that come within the scope of that subsection, “the Commission shall render its decision on an
application for a ceriificate within 45 days of the date the application is filed....” On
August 24, 2009, the Commission entered an order requesting the Public Staff to investigate the
application and to present its findings, conclusions, and recommendations at the Regular
Commission Staff Conference of September 21, 2009, This order granted PEC’s request for a
waiver of the filing requirements in Commission Rule R8-61.

The Attomey General filed notice of intervention on August 25, 2009. On
September 3, 2009, EPCOR USA North Carolina, LLC (EPCOR), filed a petition to intervene.
PEC filed a motion to deny EPCOR's intervention on September -8, 2009, and EPCOR filed a
reply on September 11, 2009. On September 15, 2009, the Carolina Utility Customers
Association, Inc. (CUCA), filed a petition to intervene. Both CUCA and EPCOR were allowed
to intervene by orders issued on September 18, 2009, EPCOR’s motion for limited admission to
practice for its out-of-state counse] was allowed by order of the same date,

On September 18, 2009, EPCOR filed Proposed Additional Language to Order Issuing
Certificate, asking that any order allowing a certificate in this docket include the additional
language set forth in its filing, On September 21, 2009, the Commission issued an order
requesting comments on the languagoe proposed by EPCOR, and on September 25, 2009, such
comments were filed by EPCOR, PEC, and the Public Staff,

Meanwhile, the Public Staff presented the application at the Regular Commission Staff
Conference (Commission Conference) of September 21, 2009. The Public Staff stated its
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conclusion that the application meets the requirements of G.S. 62-110:1¢h) and recommended
that the Commission issue the certificate as requested subject to four conditions set forth
hereinafter.

On October 1, 2009, the Commission issued a Notice of Decision stating that a full order
with discussions and conclusions regarding all issues would follow.

v

Based upon the entire record inthis proceeding, the Commission makes the following;
FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Section 1 of Session Law 2009-390 was enacted effective July 31, 2009. In
Section 1.(a) of Session Law 2009-390, the General' Assembly makes several legislative
findings, including the following;

(5) The retirement of coal-fired generating units and installation of generating
units that use natural gas as the primary fuel will reduce emisstons of oxides
of nitrogen (NOx) and sulfur dioxide (SO2) more than would the installation
of sulfur dioxide (802) emissions controls on the coal-fired generating units.
(6) The retirement of coal-fired generating units and instaltation of generating
units that use natural gas as the primary fuel will reduce emissions of carbon
dioxide (CO2) and mercury (Hg) significantly more than would the
installation of sulfur dioxide (SO2) emissions controls on the coal-fired
generating units. ’

(7) The retirement of coal-fired generating units that are owned and operated
by Progress Energy and located in eastern North Carolina and the installation
of generating units that use natural gas as their primary fuel to replace them
will redice emissions of oxides of nitrogen (NOx), sulfur dioxide (SO2),
carbon dioxide (CO2), and mercury (Hg) more than would the installation of
sulfer dioxide (SO2) emissions controls on the older coal-fired generating

2. Section 1.{b) of Session Law 2009-390 adds subsection (h) to G.S. 62-110.1,
G.S. 62-110.1(h) provides as follows:

(h) Notwithstanding any other subsections of this section to the contrary, the
Commission shall render its decision on an application for a certificate within
45 days of the date the application is filed if (i) the public utility that has
applied for the certificate is subject to the provisions of subsection (e) of
G.S. 143-215.107D; (ii) the application involves a request by the public utility
to construct a generating unit that uses natural gas as the primary fuel at a
specific coal-fired generating site that the public utility owns or operates on
July 1, 2009; (iii) the coal-fired generating units at the site are not operated
with flue gas desulfurization devices; (iv) the public utility will permanently
cease operations of all of the coal-fired generating units at the site on or before
the completion of the generating unit that is the subject of the certificate
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application; and {v) the installation of the generating unit that uses natural gas
as the primary fuel allows the public utility to meet the requirements of
subsection (€) of G.S. 143-215.107D. When the public utility applies for a
certificate as provided in this subscetion, it shall submit to the Commission
and the Department of Environment and Natural Resources a revised verified
statement required pursuant to subsection {i) of G.S. 62-133.6 and to the
Commission an estimate of the costs of construction of the generating unit that
uses natural gas as the primary fuel in such detail as the Commission may
require. The provisions of G.S. 62-82 and subsection (e) of this section shall
not apply to a certificate applied for pursuant to this subsection. The authority
granted pursuant to this subsection expires Janvary 1, 2011.

3. PECis a corporation existing under the laws of the State of North Carolina and is
engaged in the business of generating, transmitting, distributing, and selling electric power to the
public in its franchised service territory in North Carolina.

4. PEC presently operates three coal-fired electric generating units with a combined
generating capacity of approximately 400 MW at its Lee site in Wayne County. None of the
Wayne County coal-fired units have any form of flue gas desulfurization device. According to
Appendix A of Attachment 1 of its application, PEC operates a total of eighteen coal-fired units
at ssven electric generating plants in its North Carolina service area.

5. PEC is subject to the Clean Smokestacks Act (CSA).  Pursuant to
G.S. 143-215.107D(g) of the CSA, beginning in calendar year 2013, PEC must reduce its annual
emissions of sulfur dioxide from its North Carolina coal-fired generating units from 100,000 tons
to 50,000 tons.

6. On August 18, 2009, PEC filed an application for a certificate "of public
convenience and necessity to construct a 950-MW combined cycle natural gas-fired electric
generating facility at the Lee site. PEC stated in its application that upon completion of the
proposed facility, it will permanently cease operation of the three existing coal-fired generating
units at the site. The application was filed pursuant to the provisions of G.S. 62-110.1(h).

7. PEC stated in its application that it had initially planned to meet the 2013 CSA
requirements by scrubbing approximately 400 MW of its existing uncontrolled coal-fired
generation, but that further evaluation led it to consider ceasing operation of the three coal-fired
generating units (approximately 400 MW) at its Lee site in Wayne County and replacing them
with a natural gas-fired combined cycle unit as a means to meet its 2013 CSA requirements and
any potential new environmental regulations.

3. PEC stated in its application that it could replace the coal-fired generating units at
the Lee site with two simple eycle combustion turbines (CTs), but that the existing units are used
as an intermediate resource and combined cycle (CC) facilities are more efficient and cost-
effective than CTs for intermediate load operation. PEC stated that the Lee site can support either
a 2x1 CC facility, with a total generating capacity of approximately 650 MW, or a 3xI CC
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facility, with a total generating capacity of approximately 950 MW,' and that a 3x1 CC facility
would produce electricity at a lower levelized busbar cost and would optimize the existing
plant’s main condenser cooling water supply and transmission infrastructure.

0. The Public Staff recommended that the Commission issue the certificate as
requested by PEC subject to the following four conditions:

L Require that the facility be constructed and operated in strict
accordance with all applicable laws and regulations, including the
provisions of all permits issued by the North Carolina Department of
Environment and Natural Resources.

2, Require that PEC file with the Commission in this docket a
progress report and any revisions in the cost estimates for this facility on
an annual basis, with the first such report due no later than one year from
the date of issuance of the certificate.

3. Requite that immediately upon completion and placement into
service of the facility, PEC shall permanently cease operation of tlie three
coal-fueled generating units at its Wayne County facility and file with the
Commission in this docket a notice that operation of the three coal-fueled
generating units has been terminated.

4, Clarify that issuance of this certificate does not constitute approval
of the final costs associated with the construction of the Lee Facility for
ratemaking purposes and this order is without prejudice to the right of any
party to take issue with the ratemaking treatment of the final costs in a
future proceeding.

10, The Commission concludes that a certificate of public convenience and necessity
to construct the proposed 950-MW combined cyele natural gas-fired electric generating facility
at the Lee site in Wayne County should be issued subject to the conditions recommended by the
Public Staff and subject to a further condition that within 60 days PEC shall submit, for
Commission approval following opportunity for comments by parties, a plan to retire additional
unscrubbed coal-fired generating capacity reasonably proportionate to the amount of incremental
generating capacity authorized by the certificate above 400 MW.

11, EPCOR owns two coal-fired electric generating plants in North Carolina, one in
Roxboro and one in Southport. These plants were constructed as qualifying cogeneration
facilities (QFs) under the Public Utility Regulatory Policies Act of 1978 (PURPA). PEC has had
power purchase agreements as to the plants now owned by EPCOR since they first came online
in the late 1980s, but the current agreements expire December 31, 2009. One plarit remains a QF,
and EPCOR is trying to reestablish the other as a QF. EPCOR is upgrading and refurbishing both
plants to bum a blend of biomass, tire-derived fuel, and coal (instead of coal alone) in order fo
eam renewable energy certificates (RECs). PEC is required to purchase electricity from QFs
under PURPA at prices that equal its own avoided costs, and EPCOR has been trying to
negotiate new power purchase agreements with PEC. The certificate issued herein is without

! A 2x1 CC facility cansists of two CTs connected to two heat recovery steam generators and a steam turbine. A
3x1 CC facility consists of three CT's connected to three heat recovery steam generators and a steam turbine.

182



ELECTRIC - MiSCELLANEOUS

prejudice to the right of any party to assert its relative rights and obligations under PURPA in
any future arbitration or other proceeding relating to the EPCOR plants.

DISCUSSION OF FINDINGS AND CONCLUSIONS

The above findings of fact are based upon matters of record and matters as to which there
appears to be no dispute. The conclusions of law are based upon the findings and upon the
Commission’s assessment of the comments, the arguments, and the applicable law.

The Commission is acting in this docket upon an unverified application with no
supporting testimony and the presentations of the Public Staff and PEC at Commission
Conference. The Commission asked the Public Staff to investigate the application and to present
its findings, conclusions, and recommendations to the Commission. The Public Staff presented
this matter at Commission Conference and stated that it believes the application meets the
requirements of G.S. 62-110.1¢h). The Public Staff stated that it had reviewed the application and
had held discussions with PEC to review the cost assumptions and considerations that led to
PEC’s decision to apply for a certificate to construct the proposed facility, and that it appears that
PEC’s analysis used methodologies consistent with previous evaluations of generation additions.
The Public Staff also stated that it appears, based upon PEC’s assumptions, that the estimated
cost of the proposed facility is comparable on a per-KW basis to other recent additions of
combined eycle units by PEC and Duke Energy Carolinas, LLC (Duke). Finally, the Public.Staff
stated that, based on its review and discussions with a representative of the Department of
Environment and Natural Resources (DENR), if PEC constructs the proposed facility and
permanently ceases operation of the coal-fired units at the Lee site, PEC will be able to mest its
2013 C8A requirements,

The Commission finds and concludes that, except for the incremental capacity issue
discussed hereinafter, the application filed by PEC comes within the scope of G.S. 62-110.1(h). It
appears to be without dispute that PEC is subject to the provisions of the CSA; that PEC has filed
an application requesting a certificate to construct generating units that use natural gas as the
primary fuel at a site in Wayne County where it owned coal-fired generating units on
July 1, 2009; that the existing coalfired generating units are not operated with flue gas
desulfurization devices and will be retired when the proposed facility is completed; and that
installation of the proposed facility will allow PEC to meet the requirements of subsection (¢) of
G.5. 143-215.107D. Acting pursuant to G.S. 62-110.1(h), the Commission made a decision on
the application within 45 days after it was filed and issued its Notice of Decision on
October 1, 2009. Certain issues have been presented by the application and parties, and these
issues are fully discussed in this order.

An initial issue arises from the fact that PEC is planning to retire approximately 400 MW
of existing coal-fired generating capacity at the Lee site and to construct 950 MW of new natural
gas-fired generation at the site. The Commission is being asked to certificate an amount of new
generating capacity over twice the amount being retired. The issue presented is whether the
expedited procedures of G.S. 62-110.1¢h) may be used to certificate such a significant amount of
incremental capacity.
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PEC argues that G.S. 62-110.1(h) does not require that the natural gas-fired generation
constructed pursuant to that subsection be exactly equal to the amount of coal-fired generation
retired. PEC stated both in its application and at Commission Conference that it could replace the
400 MW of existing coal-fired generating units with two simple cycle CTs, each with a
generating capacity of 190 MW, but that this would not be the optimum replacement because the
existing units are used as an intermediate resource and CC facilities are more efficient and cost-
effective than CTs for intermediate load operation, PEC stated that the Lee site can support either
a 2x1 CC facility, with a total penerating capacity of approximately 650 MW, or a 3x1 CC
facility, with a total generating capacity of approximately 950 MW. PEC has estimated that a
3x1 CC facility would produce electricity at a levelized busbar cost of approximately $147/MWh
at a 40% capacity factor, compared to $161/MWh for a 2x1 CC facility at a 40% capacity factor.
Further, PEC stated that construction of a 3x1 CC facility will optimize the existing plant’s main
condenser cooling water supply and transmission infrastructire. The Public Staff supports
granting the full amount of generating capacity requested. Although PEC’s capacity margin will
be higher than its target for approximately two years,' the Public Staff believes that this
“lumpiness” is not unusnal and is not excessive under the circumstances. EPCOR, on the other
hand, argues that G.S. 62-110.1¢h)

wis not intended to create an expedited process for those utilities to substantially
increase the capacity at the site without complying with the other requirements of
N.C.Gen.Stat. §62-110.1 .and Commission Rule R3-61, .... Allowing a public
utility to more than double its capacity at the site without the type of scrutiny and
public input applied to traditional [cerificates of public convenience and
necessity] overreaches the limits of the new statute and will lead to unintended
consequences.

Preventing the overbuilding of generating capacity is the purpose of the certificate
statute, State ex rel. Utilities Comm’n v. High Rock Lake Ass’n, 37 N.C.App. 138, appeal
dismissed and rev. denied, 295 N.C. 646 (1978)>  G.S. 62-110.1(h) prescribes expedited

! According to PEC, if it does not use the incremental capacity to close additional coal units, its capacity margin in
2013 is estimated to be 16% and to decline thereafter. PEC's target capacity margin is 11-13%.

? Asstated in that case,

[G.S. 62-110.1] was enacted in 1965 to help curb overexpansion of generating facilities beyond
the needs of the service arca. To this end, the General Assembly used the term “public
convenience and necessity” to define the standard to be applied by the Utilities Commission to
proposed facilities. In reviewing the Commission's application-of the standard in other regulatory
actions, the Court has held that public convenience and necessity is based on an “element of public
need for the proposed service.” State ex rel, Utilities Comm’n v. Carolina Tel. & Tel. Co., 267
N.C. 257, 270, 148 S.E.2d 100, 110(1966); see also State ex rel. Utilities Comm’n v, Southern
Coach Co., 19 N.C. App. 597, 199 S.E. 2d 731 (1973), cert, den., 284 N.C. 623, 201 S.E. 2d 693
(1974); State ex rel. Utilities Comm’n v, Queen City Coach Co., 4 N.C. App. 116, 166 S.E.2d 441
(1969). Moreover in 1975, an “act to establish an expansion pohcy for electric utility plants in
North Carolina, to promote greater efficiency in the use of all! (existing plants, and to reduce
electricity costs by requiring preater conservation of electricity” was enacted by the General
Assembly, 1975 Sess. Laws Ch. 780. This act, codified as G.8. 62-110,1{c)-(f), directs the
Utilities Commission to consider the present and future needs for power in the area, the extent;
size, mix and location of the utility’s plants, arrangements for poeling or purchasing power, and
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procedures that limit the way in which the Commission must consider and decide an application
for a certificate of public convenience and necessity to construct an electric generating facility
coming within the scope of the subsection. This short-lived legislation (it was enacted by the
General Assembly effective July 31, 2009, and it will expire on January 1, 2011) provides that
the “provisions of G.S. 62-82 and [G.S. 62-110.1(¢)] shall not apply to a certificate applied for
pursuant to this subsection.” One requirement of G.S. 62-110.1(e) is that *no certificate shall be
granted unless the Commission has ... made a finding that such construction will be consistent
with the Commission’s plan for expansion of electric generating capacity.” This requirement is
eliminated for an application coming within the scope of G.8. 62-110.1(h).! G.S. 62-110.1(¢)
provides that the Commission “shall hold a public hearing on each such application” for a
certificate for a new generating facility; G.S. 62-82 provides a different procedure: that the
applicant publish notice for four weeks in a daily newspaper local to the site of the proposed
facility and that the Commission “upon complaint shall, or upon its own initiative may, upon
reasonable notice, enter upon a hearing....” The hearing requirements of G.S. 62-110.1(e) and
G.S. 62-82 do not apply if an application comes within the scope of G.S. 62-110.1¢h). If an
application comes within the scope of G.S. 62-110.1(h), it must be decided within 45 days after it
is filed, and the 45-day time limit allows for little in the way of a hearing,

These expedited procedures in G.S. 62-110.1(h) are understandable where the new
generating facility is replacing the same (or approximately the same) amount of existing
generating capacity that is being retired, since the retirement essentially establishes the need for
the new capacity. One key legislative finding indicates that the General Assembly considered
this in enacting G.S. 62-110.1¢h).* Other legislative findings speak to meeting the requirements

the construction costs of the project before granting a certificate of public convenience and
necessity for a new facility. From these statues and the case law, it is clear that the purpose of
requiring a certificate of public convenience and necessity before a genecrating facility can be built
is to prevent costly overbuilding.

37N.C.App. at 140-1,

! Eliminating this requirement is particularly significant here. PEC proposes approximately 55¢ MW of new,
incremental generating capacity to come online in 2013, but no such block of new generating capacity has sppeared
in any PEC Integrated Resource Plan (IRP) until PEC recently filed its 2009 IRP update on September 1, 2009, in
Docket No. E-100, Sub 124, which reflects the current proposal, PEC seeks to justify the proposed 550 MW of
incremental generating capacity on the basis of economies of scale: the cost of building a 3x1 CC facility of
950 MW compares favorably to the cost of building a 2x1 CC facility of 650 MW and a 3x1 CC facility would
optimize the.existing support facilities. However, the Commission has stated in two recent orders that economes of
scale, standing alone, cannot be used to establish-need for new generation. Order Granting Certificate of Public
Convenience and Necessity with Conditions, jssued March 21, 2007, in Docket No. E-7, Sub 790 {the Cliffside
order) (“a similar argument could be made for almest amy construction project. Economies of scale, in and of
themselves, do not establish a need for the capacity, and the need for the capacity is the Commission's initial
consideration under G.S. 62-110.1.”) and Order on Advance Notice and Joint Petition for Declaratory Ruling issued
March 30, 2008, in Docket No. E-7, Sub 858 (the Crangeburg order).

* In practice, the Commission usually follows G.8. 62-110.1(¢) and holds a hearing for each generation certificate
application filed by a public utility. Tn this case, even if G.S. 62-82 had been followed, EPCOR’s filing would have
prompted the Commission to schedule a hearing,

* Section 1.{2)(7) of Session Law 2009-390 speaks lo retiring coal-fired units and installing gas-fired units “to
replace them.”
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of the CSA and reducing emissions of nitrogen oxides, sulfur dioxide, carbon dioxide, and
mercury. PEC argued at Commission Conference that G.8. 62-110.1(h) “was designed to
facilitate complience with the Clean Smokestacks Act and to reduce emissions of carbon
dioxide.” The retirement of the 400 MW of coal-fired generating capacity at the Lee site
facilitates these purposes; the construction of 550 MW of incremental generating capacity does
not facilitate compliance with the CSA and it does-not reduce emissions except as it would allow
PEC to retire additional coal-fired generation.

The Commission concludes that the appropriaté interpretation of Section | of Session
Law 2009-390 is that the expedited procedures in G.S. 62-110.1(h) should be used to certificate
new capacity reasonably proportionate to the capacity retired. This does not mean a strict one-
for-one match, since electric generating capacity is never as exact as that, but it does mean that
any new genefating capacity certificated pursuant G.S. 62-110.1(h) should be in reasonable
proportion to the generating capacity retired. This interpretation might lead to a conclusion that,
to the extent PEC’s application seeks a certificate for significantly more incremental generating
capacity than the 400 MW being retired; standard certificate procedures should be followed as to
the incremental capacity. However, the Commission believes that a more appropriate course of
action is to allow a certificate for the full amount of generating capacity requested, but to
condition the certificate upon PEC’s retiring additional unscrubbed coal-fired capacity
reasonably proportionate to the amount of incremental gas-fired capacity authorized by this
certificate above 400 MW, This course of action serves the spirit of Section 1 of Session Law
2009-390 to replace coal-fired gencration with cleaner gas-fired generation; it enables PEC to
meet the 2013 CSA requirements; it accommodates the economies of scale claimed by PEC
while also addressing the issue of overbuilding generating capacity; and it achieves even greater
retirement of unscrubbed coal-fired plants with attendant benefits.!

Such a condition is suggested by PEC’s own statements in its application and at
Commission Conference. In its application, PEC states, “This incremental capacity [i.e., the 550
MW of capacity above that being retired at the Lee site] may be used for a number of purposes
inciuding the replacement and closure of some of the remaining older coal units owned by PEC
in North Carolina that do not have any SO2 controls.” In the economic analysis attached to the
application, PEC states that the 550 MW of proposed incremental capacity “may be used to
replace other existing uncontrolled coal units....” At Commission Conference, PEC’s counsel
stated that “we are in all probability going to be faced with shutting down the remaining under-
controlled units.” With respect to one of these unscrubbed coal-fired plants, PEC’s counsel stated
that if the plant is not retired “within the next several number of years, we will be faced with
having to either go to dry ash storage for the ash produced by that plant or build another ash

! Note that the Commission recently required Duke to retire old coal-fired generation in connection with issuance of
certificates for new generating capacity. Duke is being required to retire 198 MW of coal-fired generation (plas up
to another 825 MW to match load reductions from DSM and EE “on a MW-for-MW basis”) in connection with its
March 2007 Cliffside cerfificate in Docket No. E-7, Sub 790 (and DENR. required additional retirements in
connection with its air permit), and Duke is being required to retire 247 MW of coal-fired generation in connection
with its June 2008 certificates for the Buck and Dan River combined cycle projects in Docket No. E-7, Subs 791 and
832, .

? PEC also stated in its application that the incremental capacity could be used to meet load growth and defer other
generation additions and/or to displace coal-fired generation from time to time, depending upon the relative fizel
costs. As discussed below, EPCOR fears that the incremental capacity will be used to displace QF capacity,
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pond.” The Commission believes that it is appropriate to follow up on these statements and to
require that PEC focus on such additional retirements.

PEC’s existing unscrubbed coal-fired generating units vary greatly as to their generating
capacities and locations with respect to load and transmission facilities. As previously stated, the
Commission recognizes that PEC cannot achieve a strict one-for-one match of additional
refirements with the incremental capacity being certificated, and the Commission does not
require an exact match, Many factors must necessarily be considered and, as always, reliability
must be maintained. Only PEC has the knowledge of ifs system and the expertise as to these
-considerations. The Commission will allow PEC time and flexibility in submitting a plan for
additional retirements and will approve the plan by further order following opportunity for
comments by the parties.

A second issue was raised by intervenor EPCOR. EPCOR owrs two eleciric generating
plants in North Carolina, one in Roxboro and one in Southport.! These coal-fired plants were
constructed as QFs under PURPA. Certificates of public convenience and necessity for
construction of the plants were issued by the Commission in 1985. EPCOR states that it is now
in the process-of spending about $79 million to upgrade and refurbish the plants to bum a blend
of biomass, tire-derived fuel, and coal (instead of coal alone). This upgrade is intended to allow
the plants to eam RECs, and EPCOR plans to register the plants as new renewable energy
facilities. PEC is required to purchase electricity from QFs under PURPA at prices that equal its
own avoided costs, and PEC has had power purchase agreements with the plants now owned by
EPCOR since they first came online in the 1980s. The cumrent agreements expire
December 31, 2009. EPCOR has been trying to negotiate new power purchase agreements with
PEC, but EPCOR claims that PEC recently told it that capacity from the Roxboro and Southport
plants is no longer “desirable” due to PEC’s internal resource planning and reductions in demand
projections.

EPCOR is concerned that if the Commission grants the certificate as requested herein,
PEC will assert that the avoided cost prices it must pay QFs such as EPCOR should be greatly
reduced because it has more capacity than it needs. In order to address its concern, ERCOR
proposes that any order allowing a certificate as requested by PEC include language as follows:

! EPCOR asserts that the Roxboro facility was eriginally a 56-MW coal-fired cogeneration plant that began
operating in Avgust 1987. It produced both electricity and steam, which gave it QF status under PURPA. The
steam was originally sold to Collins & Aikman, but that facility closed, and the Roxboro plant lost its QF status.
EPCOR is working to re-establish the Roxboro plant a5 a QF in 2010 based on its being refurbished to burn biomass
and tire-derived fuel in addition to coal. EPCOR asserts that the Southport facility was eriginally a 112-MW coal-
fired cogeneration plant that also began operatmg in August 1987, This facility continues fo supply stearn to Archer
Damels Midland, and its QF status remains intact.

* The Commission takes natice of PEC’s recent IRP filings, PEC’s 2008 IRP in Dacket No. E-100, Sub 118, shows
the Roxboro plant as an intermediate resource with 56 MW of summer capacity and the Southport plant as an
intermediate resource with 103 MW of summer capacity. It states that the power purchass agreements for both
plants expire at the end of 2009, but are “assumed to extend beyond expiration date in Resource Plan.” See page
C-1. PEC’s 2008 IRP shows 179 MW of NUG QF — Cogen for years 2009 through 2023. Table 1 on page 18. Inits
2009 IRP update in Dacket No. E-100, Sub 124, PEC shows the Roxboro and Southport power purchase agreements
as simply expiring at the end of 2005, and thete is no NUG QF ~ Cogen power listed for years 2016 through 2024,
See the Fitm Wholesale Purchased Power Contracts listed on page C-1 and Table | on page 22.
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That the issuance of this Certificate and the construction of the facility allowed
hereby shall not interfere with or be used or cited to minimize, negate, diminish,
or otherwise affect PEC's obligations or opportunities to purchase power and
capacity from Renewable energy facilities or Qualifying Facilities in accordance
with provisions of North Carolina Senate Bill 3 and the rules promulgated
pursuant thereto, Section 210 of the Public Utility Regulatory Policies Act of
1978 and the rules promulgated pursnant thereto, the Commission’s avoided cost
orders, or any future federal renewable energy portfolio standards, nor shall it be
used or cited to alter PEC's obligations under Section 210 of the Public Utility
Regulatory Policies Act of 1978 or the Commission’s avoided cost orders to
freely and openly negotiate with qualifying facilities not eligible for standard
avoided cost rates.

The Public Staff commented that it does not object to the inclusion of language in the
Commission’s order to the effect that the granting of the certificate and construction of the
proposed facility is without prejudice to the right of any party to assert its relative rights and
obligations under PURPA in any future arbitration or other proceeding. PEC interprets EPCOR’s
proposed language as “asking the Commission to pretend 550 MWs of generating capacity
associated with PEC’s proposed 950 MW natural gas fired generating facility does not exist
when determining the avoided cost capacity rates PEC should pay EPCOR.” PEC believes that
EPCOR is asking the Commission “to assume that PEC has a capacity need when it does not.”

The Commission does not read EPCOR’s proposed language as PEC reads it. The
Commission reads EPCOR’s language as requiring only that the parties adhere to the obligations
of PURPA and the Commission’s avoided cost orders. As thus interpreted, the Commission
approves such language. Avoided cost decisions specific to EPCOR’s situation cannot be made
in this docket. Such decisions must be made either through negotiations of the parties or in a
future Commission proceeding, and the present decision is without prejudice to such decisions,
The Commission urges the parties to renew their efforts to reach a negotiated agreement.

In summary, the Commission concludes that the public convenience and necessity require
the construction of the facility as proposed in the application subject to (1) the four conditions
proposed by the Public Staff and (2) a condition that Progress submit, for Commission approval
following an opportunity for comments by parties, a plan to retire additional unscrubbed coal-
fired capacity reasonably proportionate to the amount of incremental gas-fired capacity
authorized by this certificate above 400 MW.

IT IS, THEREFORE, ORDERED as follows: .

1. That PEC’s application for a certificate: of public convenience and necessity to
construct a 950-MW combined cycle natural gas-fired electric generating facility in Wayne
County near the City of Goldsboro is hereby approved and that this order shall constitute the
certificate;
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2. That the facility certificated in this order shall be constructed and operated in
strict accordance with all applicable laws and regulations, including the provisions of all permits
issued by the DENR;

3 That PEC shall file with the Commission in this docket a progress report and any
revisions in the cost estimates for this facility on an annual basis, with the first such report due
nio later than one year from the date of this order;

4, That immediately upon completion of the facility, PEC shall permanently cease
operation of the three coal-fired generating units at its Wayne County facility and shall file with
the Commission in this docket a notice that operation of the three coal-fired generating units has
been terminated;

5. That issuance of this order does not constitute approval of the final costs
associated with the construction of the facility for ratemaking purposes and this order is without
prejudice to the right of any party to take issue with the ratemaking treatment of the final costs in
a future proceeding; and

6. That within 60 days PEC shall submit, for Commission approval after opportunity
for comments by parties, a plan to retire additional unscrubbed coal-fired generating capacity
reasonably proportionate to the amount of incremental generating capacity authorized by the
certificate above 400 MW.

ISSUED BY ORDER OF THE COMMISSION.
This'the 22™ day of October, 2009.

NORTH CARQLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

Commissioners Bryan E. Beatty and ToNola D, Brown-Bland did not participate.

Sk102209.1
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DOCKET NO. E-7, SUB 866
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Duke Energy Carolinas, LLC’s Advance Notice ) ORDER ON ADVANCE NOTICE
of Purchase Power Agreement with the City of )} AND REQUEST FOR DECLARATORY
Greenwood, South Carolina and Request for ) RULING
Declaratory Ruling ) )

BEFORE:  Chairman Edward §. Finley, Jr., Presiding; Commissioners Lorinzo L, Joyner;
William T. Culpepper, III; and Bryan E. Beatty

APPEARANCES:
For Duke Energy Carolinas, LLC:

Lara §. Nichols, Associate General Counsel, Duke Energy Corporation, 526 S.
Church Street, Charlotte, NC 28202

Robert W. Kaylor, Law Office of Robert W. Kaylor P.A., 3700 Glenwood
Avenue, Suite 330, Raleigh, NC 27612

Kiran H. Mehta and Molly-L. Mcntosh, K&L Gates, LLP, 214 North Tryon
Street, 47" Floor, Charlotte, NC 28202

For Greenwood Commissioners of Public Works:

Marcus W. Trathen, Brooks, Pierce, McLendon, Humphrey & Leonard, LLP,
150 Fayetteville St., Suite 1600, Raleigh, NC-27601

Glen L. Ortman, Stinson, Morrison Hecker, LLP, 1150 18™ Street, N.W.,
Suite 800, Washington, DC 20036

For the Using and Consuming Public:

Gisele Rankin, Staff Attomney, Public Staff, 4326 Mail Service Center, Raleigh,
NC 27699

Leonard G. Green, Assistant Attorney General, Department of Justice, P.O. Box
629, Raleigh, NC 27602

BY THE COMMISSION: On October 15, 2008, Duke Energy Carolinas, LLC (Duke or -
Company), filed an Advance Notice in the present docket, acting pursuant to Regulatory
Condition No. 7(b), as approved in the March 24, 2006 Order Approving Merger Subject to
Regulatory Conditions and Code of Conduct (Merger Order) in Docket No. E-7, Sub 795, The
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filing gives advance notice of Duke’s intent to grant native load priority’ to the City of
Greenwood, South Carolina, acting by and through its Commissioners of Public Works
(Greenwood), pursuant to a Purchase Power Agreement (PPA) between Duke and Greenwood
dated October 1, 2008, and to treat the retail native load of Greenwood as if it were Duke’s retail
native load under Regulatory Condition Nos. 5 and 6 of the Merger Order.

In jts advance notice, Duke stated that Greenwood is located within Duke’s balancing
autherity area and was a wholesale requirements customer of Duke prior to 1997. From 1997 to
2002, Greenwood was a wholesale requirements customer of Cinergy Corporation, and from
2003 to 2009, it has been a customer of South Carolina Electric & Gas Company (SCE&G).
Duke stated that the PPA is for all of Greenwood’s native load requirements (after application of
Greenwood’s Southeastern Power Administration (SEPA) entitlement) for a term of
January 1, 2010, through December 31, 2019, and that the additional peak load estimated to be
served by Duke pursuant to the PPA is approximately 61 megawatts (MW) in 2010 and is
expected to grow to 70 MW by 2019, The PPA provides that Greenwood will pay for capacity
and energy based upon Duke’s system average capacity and energy costs as determined by a cost
formula to be approved by the Federal Energy Regulatory Commission (FERC).

On October 30, 2008, the Public Staff filed a Response, noting the relationship between
the present Sub 866 docket and Docket No. E-7, Sub 858 (Sub 858 docket or Orangeburg
docket). The Sub 858 docket involves an advance notice by Duke to provide native load priority
wholesale electric service to the City of Orangeburg, South Carclina, and a related petition for a
declaratory ruling, The Public Staff moved that the Commission extend the advance notice
period in the present docket pending proceedings then scheduled in the Sub 858 docket.

The Commission issued an Qrder an November 12, 2008, extending the advance notice
period in the present docket until further order of the Commission,

On March 30, 2009, the Commission issued its Order on Advance Notice and Joint
Petition for Declaratory Ruling (Orangeburg Order) in the Sub 858 Orangeburg docket. As to the
advance notice, the Commission considered reliability concerns raised by some parties, but
concluded that Duke should be aliowed to proceed with its wholesale contract with Orangeburg
at its own risk subject to the declaratory ruling on retail ratemaking. Duke’s advance notice also
asked to treat the retail native load of Orangeburg as Duke’s native load under its Regulatory
Condition Nos. 5 and 6. The Commission stated that these conditions are designed to give certain
benefits ~ in terms of planning, dispaich, and retail rates -- to those Duke customers who have
been on-system for years and have contributed to paying for the present system, that Orangeburg
is not such a customer, and that “in order to preserve the intent of, and the policies embodied in
Condition Nos, 5 and 6,” Duke’s request to treat the retail native load of Orangeburg as Duke’s
retail native load was demied. As to the request for a declaratory ruling, the Commission
concluded that Duke’s retail and historically served wholesale customers should not subsidize
service to new wholesale customers such as Orangeburg and that, although future retail
ratemaking decisions must be based upon the evidence presented in those future proceedings, on
the basis of the evidence presented in the Sub 858 proceeding, the costs of the Orangeburg

! Native load priority is defined by Condition No. 7(c} of the Merger Order as power supply provided “with a
priority of service equivalent to that planned for and provided by Duke Power to its Retail Native Load Customers.”
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contract should be allocated based upon incremental costs in any future retail ratemaking
proceeding.

On May 1, 2009, Duke filed a Motion to Close Advance Notice Period and For
Declaratery Ruling in the present docket. Duke requested that the advance notice period be
closed and that the Commission issue a declaratory ruling as to Greenwood, pursvant to the
request made in the Sub 858 docket, to the effect that Duke may serve Greenwood at native load
priority and at formula rates based upon Duke’s system average cost.

In support of its Motion, Duke asserted that, as sei forth in the evidence submitted in the
Sub 858 docket, Greenwood is' for all practical purposes identical to Duke’s Schedule 10A
wholesale customers! and, as such; should be treated in the same manner as those customers for
purposes of Regulatory Condition Nos. 5 and 6, even though it is not one of the customers
specifically listed in Regulatory Condition No. 7(a). Like.the Company’s ]:ustoncally served
customers listed in Reguiatory Condition 7(a), Greenwood was a long-time wholesale customer
of Duke. In the Sub 858 docket, Greenwood presented witness Sheree L. Brown, who testified
that Greenwood was a wholesale requirements customer of the Company from the early 1900s
through 1941, and then again from 1966 through 1997. As such, Greenwood was a customer
during the extended time period in which the majority of Duke’s generating assets were
acquired, planned and built, and contributed to the capital cost of the Company’s generating
resources for many years. In addition, Greenwood paid Duke an exit fee of over $5.4 million in
stranded costs upon departing the Company’s system in 1997, thereby preventing the Company’s
retail customers from bearing potential stranded costs. Duke further stated that, like the
Company’s Schedule 10A customers, Greenwood is located within Duke’s balancing authority
area and its traditional service territory and is directly connected to Duke’s transmission system.
As Greenwood witness Brown testified in the Sub 858 docket, the Greenwood PPA is
‘substantially the same as the power supply arrangements recently negotiated between Duke and
the Schedule 10A customers. The Greenwood PPA is a requirements wholesale service
agreement with a ten-year contract term with successive ten-year term renewal options. Witness
Brown explained that this timing is purposely synced-up to the operation of the terms for
contract expiration and extension renewal of the majority of the newly negotiated contracts with
Duke’s Schedule 10A customers. In addition, Duke stated that the small size of the Greenwood
load relative to the Company’s generation capacity indicates that this load will not materially
impact retail customers’ rates or quality of service. The load is 52 MW in 2010 and is expected:
to grow to 54 MW by 2019. According to Duke, the Greenwood load represents approximately
0.26% of the Company’s generation capacity. Duke cites the Order Allowing Request to Provide
Native Load Firm Service to Towns that was issued on November 20, 2007, in Docket No, E-2,
Sub 910 (a proceeding involving Progress Energy Carolinas, Inc. (Progress), and the Towns of
Sharpsburg, Lucama, Black Creek, and Stantonsburg (Towns)); and Duke asserted that -- given
the small size of this load, Greenwood’s location in Duke’s control area, the Company’s decades
of past direct service to Greenwood, and its contribution to past and future costs -- Greenwood is-
in the same position vis-3-vis the Company as the Towns were vis-3-vis Progress. Thus, as with
the Towns, the “tiny amount of incremental load” represented by Greenwood will “have no
impact on . . . [}he Company’s] ability to meet the needs of its customers, be they retail or

! Schedule 10A refers to certain historically served customers of Duke. Schedule 10A has now been terminated, but
Duke has signed new whelesale contracts with most of the customers formerly on Schedule 10A.
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wholesale,” particularly because the Company will include “this load in its integrated resource
plan and will plan, construct and operate its system in order to ensure that there is no degradation
to the reliability of service provided to its retail customers.” Likewise, service by the Company
to Greenwood will have “no discernable impact on. . . [its] retail customers® rates or quality of
service.” Finally, Duke stated that Greenwood will be allocated its share of the Company’s costs
on a system average basis, which will, for example, equate to approximately 0.26% of the
3$2.4 billion Cliffside generating facility that Duke will bring into service in-2012,

On May 7, 2009, Greenwood filed a Petition to Intervene and Comments in Support of
Motion to Close Advance Notice Period and for Declaratory Ruling, urging the Commission to
grant Duke’s motion. Greenwood made many of the arguments set forth in Duke’s Motion and
these arguments will not be repeated: here. Greenwood’s Comments included a representation by
counse] that Greenwood is willing and committed to extend the initial term of the PPA for an
additional ten years provided the service is at native load priority and under formula rates based
upon system average cost in accordance with the PPA and any later negotiated terms for service
to the previous Schedule 10A customers.

On May 12, 2009, the Commission issued an Order establishing dates for the filing of
petitions to intervene and responses {o Duke’s Motion. The Commission also allowed
Greenwood to intervene by a separate Order issued on May 12, 2009,

On May 22, 2009, the Public Staff filed Comments in response to Duke’s Motion. After
noting certain discrepancies in Duke’s Advance Notice and its Motion, the Public Staff stated
that it does not agree with Duke’s and Greenwood’s argument that the undisputed cvidence
establishes that for all practical purposes Greenwood is identical to Duke’s Schedule 10A
wholesale customers and therefore should be treated in the same manner. None of the
historically served wholesale customers listed in Regulatory Condition No. 7(a), including the |
Schedule 10A customers, are guaranteed any particular ratemaking treatment. Therefore, the
Public Staff reasoned that treating Greenwood in the same manner as the Schedule 10A
customers would mean that the request for a declaratory ruling should be denied and the decision
as to how the costs associated with a Duke grant of native load priority to Greenwood should be
preserved until the appropriate time. The Public Staff stated that while Regulatory Condition
No. 7(a) provides that the retail native loads of the customers listed therein shall be considered to
be Duke’s retail native load for purposes of Regulatory Condition Nos. 5 and 6, Regulatory
Condition No. 7(d) provides that, for all wholesale contracts entered into after the date of the
Merger Order, the Commission retains the right to assign, allocate and make pro forma
adjustments with respect to the revenues and costs associated with those wholesale contracts for
retail ratemaking and regulatory accounting and reporting purposes. All of the Public Staff’s
filings and Commission Orders in advance notice proceedings indicate the reservation of this
right in the Commission. Similarly, the Commission Order cited by Duke with respect to
Progress’s proposal to provide native load priority service to the Towns of Sharpsburg, Lucama,
Black Creek, and Stantonsburg in Docket No. E-2, Sub 910, explicitly states that Progress’s
Regulatory Condition No. 57 (which is comparable to Duke’s Regulatory Condition No. 7
provides the ratemaking protections intended by the Commission,

3
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With respect to Duke’s and Greenwood’s other assertions that language in the
Commission’s Orangeburg Order supports their arguments, the Public Staff asserted that the
language tends to appear in the section of the Orangeburg Order in which the Commission is
distinguishing Orangeburg from the historically served customers listed in Regulatory Condition
No. 7(a) for purposes of responding to Duke’s and Orangeburg’s constitutional arguments. It
cannot be interpreted as contradicting prineiples that have been well established in other cases.
A good example of a lawful reason to allocate other than on average system costs is the scenario
covered by Regulatory Condition No. 7(d}(ii). Under this section, Duke has assumed the risk
that investments in generating facilities or commitments to purchase power may become
uneconomic sunk costs that are not récoverable from Duke’s retail ratepayers. If Duke were to
build a nuelear plant as it currently envisions and then lose all of its wholesale load to other
suppliers, the Commission could allocate away from retail customers all costs of such a plant
(except to the extent the capacity was needed in the near term to reliably serve Duke’s retail
customers). This is the case regardless of whether the capacity costs had been incurred for the
historically served customers listed in Regulatory Condition No. 7(a) or for wholesale customers
for which an advance notice had been filed pursuant to Regulatory Condition No. 7(b). There is
no guaranteed ratemaking treatment with respect to either set of wholesale customers.

The Public Staff stated that the Commission should keep in mind that Duke has no
obligation to serve any wholesale customers. If it voluntarily makes an offer to serve a buyer
inside its control area, it must make such an offer under its cost-based tariff and it must file each
such contract with the FERC for review prior to the commencement of service. Thus, the
regulatory conditions should always be interpreted in the way that affords adequate protection of
Duke’s captive retail customers.

For purposes of preserving the issue in case there is an appeal in this docket, the Public
Staff noted that Duke violated Regulatory Condition Nos. 7(b) and 59 by signing the Greenwood
PPA prior to the expiration of the advance notice period. Duke not only signed the PPA, it filed
it with the FERC, also in violation of the regulatory conditions. While Duke and Greenwood
have not so far argued in this docket, as they did in the Orangeburg docket, that the Commission
is preempted from allocating the costs associated with the Greenwood PPA on any basis other
than average system costs, the Public Staff addressed this issue for purposes of preserving any
potential positions on appeal. In this regard, the Public Staff also noted that the FERC requires
that sales of power for more than one year will be priced on an embedded cost of service basis,’
not on an average system cost basis,

Finally, while the Public Staff opposes the declaratory ruling requested by Duke and
Greenwood, the Public Staff was willing fo state in its Comments that, given Greenwood’s small
size and the fact that it contributed for a number of years to the costs of Duke’s ‘existing
generating facility, it is not very likely that the Public Staff will recommend in a future retail
ratemaking proceeding that the costs associated with the Greenwood PPA be allocated on an
incremental cost basis. '

On May 22, 2009, Duke filed recommendations as to how the Commission should
proceed to consider its Motion. Duke asserted that the pleadings filed in the Sub 866 docket, as

! See, e.g., Order on Market-Based Rates, 111 FERC § 61,506, issued on June 30, 2005, ] 62,
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well as the record in the Sub 858 docket, contain evidence sufficient for the Commission to rule
on the present Greenwood docket and that there is no need for an evidentiary hearing or
additional legal or policy argument.

On June 26, 2009, the Commission issued an Order Requiring Filing Regarding Certain
Factual Discrepancies in Record, requiring Duke and Greenwood to correct and explain the
factual discrepancies in their filings noted in the Public Staff’s Comments.

On July 2, 2009, Duke and Greenwood made a Further Filing in response to the
Commission’s June 26, 2009 Order. They confirmed that the initial term of the PPA is from
January 1, 2010, through December 31, 2018 (not 2019 as erroneously stated in the advance
notice). They stated that the load projections in Duke’s May 1, 2009 Motion are based upon
more recent information than the projections in the advance notice and that the recent projections
are lower, reflecting deteriorating economic conditions and assumptions on energy efficiency
savings. Finally, Greenwood confirmed that FERC has “accepted” the PPA, not “specifically
approved” it as stated in Greenwood’s May 7, 2009 Comments.

No party has requested oral argument or an evidentiary hearing. In its May 1, 2009
Motion, Duke states that it “incorporates by reference into this. Docket the testimony of witness
Brown presented in Docket No. E-7, Sub 858.” The Commission will treat this as a request that
the Commission take judicial notice of portions of the evidentiary record in the Orangeburg
docket. The Public Staff opposed the incorporation by reference of evidence presented in the
Orangeburg docket into this docket, but stated that if any evidence from the Orangeburg docket
is considered, the entire record should be incorporated into this proceeding. Greenwood
presented a witness in the Sub 858 proceeding to testify regarding its PPA with Duke, the three
parties to the present docket were also parties to the Sub 858 docket, and the Commission will
take judicial notice of the entire record in the Sub 858 docket for purposes of the present docket.
G.S. 62-65(b); Mason v. Town of Fletcher, 149 N.C.App. 636, disc. rev. denied. 355 N.C. 492
{2002).

Based upon the filings herein and the record as a whole, the Commission makes the
following:

FINDINGS OF FACT

1. Duke is a North Carolina public utility with an obligation to provide electric
service to retail customers in its franchised service area in North Carolina, subject to the
jurisdiction of this Commission. Historically, Duke has also provided electric service to certain
wholesale customers within its control area.

2. Greenwood is a municipality located in the State of South Carolina which
provides retail electric service within city limits through its Commissioners of Public Works.
Greenwood served approximately 11,500 residential, industrial, and commercial electric
customers as of 2007.
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3. Greenwood is located within the balancing authority area, or control area, of
Duke; it is within Duke's traditional service temritory and is directly connected to Duke’s
transmission system. Greenwood was a wholesale requirements customer of Duke from the early
1900s through 1941 and again from 1966 to 1997, Greenwood was a Duke customer during the
time when the majority of Duke’s present-day generating assets were acquired, planned, and
built. Greenwood made a stranded cost payment of §5,441,715 to Duke when it lefi the Duke
system in 1997 to prevent a shift of costs to other Duke customers as a consequence of its
departure. Greenwood has remained a transmission customer of Duke without interruption.

4, Greenwood is presently a wholesale customer of SCE&G, but its present
contract will terminate December 31, 2009. Duke and Greenwood negotiated a PPA which they
signed on October 1, 2008. The PPA will reestablish Greenwood as a full requirements customer
of Duke with wholesale electric service to begin on January 1, 2010. Puke will provide
Greenwood’s native load requirements, after the application of Greenwood’s 11 MW allotment
of hydroelectric power from SEPA. Greenwood's peak load in 2010 is now expected to be
52 MW, and it is expected to grow to 54 MW by 2019, The Greenwood load will represent
approximately 0.26% of Duke’s generating capacity.

5. The PPA has an initial term of 9 years, and it includes a provision that the PPA
shall automatically renew for additional extension terms of 10 years each, unless either party
gives notice of termination two years before expiration of the term then in effect. The contract
term was established to align with the contracts that Duke recently signed with former Schedule
10A wholesale customers. In Comments filed herein, Greenwood’s counsel represented that
Greenwood is willing and commiited to extend the initial term of the PPA for an additional ten
years provided the service is at native load priority and under formula rates based upon system
average cost in accordance with the PPA and any later negotiated terms for service to the
previous Schedule 10A customers.

6. The PPA provides that Greenwood will pay for capacity and energy based upon
Duke’s system average capacity and energy costs as determined by a cost formula to be
approved by the FERC, The PPA was filed with the Federal Energy Regulatory Commission
(FERC) in Docket No. ER09-120, and FERC accepted the PPA for filing effective
January 1, 2009.

7. The PPA includes conditions precedent that the- Commission shall not reject the
PPA, or subject its approval of the. PPA to a condition unacceptable to Duke, or disapprove or
reject the use of system average cost accounting for the PPA for retail ratemaking,

8. Duke was ordered to comply with certain Regulatory Conditions by the Merger
Order issued by the Commission an March 24, 2006, in Docket No, B-7, Sub 795, a proceeding
for approval of the merger of Duke and Cinergy Corporation. The Merger Order indicates that
these Regulatory Conditions were important to approval of the merger, and Duke specifically
agreed to the conditions by letter filed in‘that docket on March 27, 2006.
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9, Regutatory Condition Nos. 5 and 6 of the Merger Order provide cerlain benefits |
to Duke’s retail native load customers and to the retail natlve loads of certain historically served
wholesale customers of Duke.

10, Regulatory Condition No. 5 provides, “Duke Power shall retain the obligation to
pursue least cost integrated resource planning for its Retail Native Load Customers and remain
responsible for its own resource adequacy subject to Cominission oversight in accordance with
North Carolina law, Duke Power shall determine the appropriate self-built or purchased power
resources to be uged to provide future generating capacity and energy to its Retail Native Load
Customers, including the siting considered appropriate for such resources, on the basis of the
benefits and costs of such siting and resources specifically to Duke Power’s Relail Native Load
Customers.”

11. Regulatory Condition No. 6 provides, “The planning and dispatch of Duke
Power system generation and purchased power resources subsequent to the Merger shall ensure
that Duke Power’s Retail Native Load Customers receive the benefits of those resources,
including priority of service, to meet their electricity needs. Duke Power shall continue to serve
its Retail Native Load Customers in North Carolina with the lowest-cost power it can reasonably
generate or purchase from other sources before making power available for sales to customers
that are not Retail Native Load Customers.”

12. Regulatory Condition No. 7(a) of the Merger Order provides, “To the extent
that Duke Power proposes to enter into wholesale power contracts that grant native load priority
to the following historically served customers: Schedule 10A Customers, Town of Highlands,
WCU, the electric membership cooperatives (EMCs) within Duke’s control area, North Carolina
Municipal Power Agency No. 1, Piedmont Municipal Power Agency, and Saluda River Electric
Cooperative, Inc., Duke Power is not required to file an advance notice with the Commission or
receive its approval. Subject to the conditions set out in subsection (d) below, the retail native
loads of these historically served wholesale customers shall be considered Duke Power’s Retail
Native Load Customers for purposes of Regulatory Condition Nos. § and 6....”

13, Schedule 10A has since been terminated, but Duke has signed new wholesale
contracts with most of the historically served customers that were formetly Schedule 10A
Customers.

14, Regulatory Condition No. 7(b) of the Merger Order provides, “Before granting
native load priority to a wholesale customer other than as provided for in subsection () above or
to other companies” retail customers, Duke Power must provide 30 days’ advance notice of its
intent to grant native load priority and to treat the retail native load of a proposed wholesale
customer as if it were Duke Power’s retail native load pursuant to Regulatory Condition Nos. 5
and 6.”

15, Regulatory Condition No. 7(d)(i) of the Merger Order provides that the
Commission “retains the right to assign, allocate, and make pro-forma adjustments with respect
to the revenues and costs associated with Duke Power’s wholesale contracts for both retail
ratemaking and regulatory accounting and reporfing purposes.”

197



ELECTRIC — MISCELLANEOUS

16. On Qctober 15, 2008, Duke filed an Advance Notice as to the Greenwood PPA
pursuant to Regulatory Condition No. 7(b) of the Merger Order. Duke gave notice of ifs intent to
grant native load priority to Greeriwood and to treat the retail native load of Grcenwood agifit is
the Company's native load under Regulatory Condition Nos. 5and 6.

17, Duke may proceed with the Greenwood PPA and may treat the retail native load
of Greenwood as the Company’s native load for purposes of Duke’s Regulatory Condition
Nos. 5 and 6.

18. Duke has also requested that the Commission “issue a Declaratory Ruling,
pursuant to the request made in Docket No. E-7, Sub 858, holding that the Company is entitled to
serve the City of Greenwood... af native load priority and at formula rates based upon system
average costs.” Greenwood supports issuance of such a declaratory uling given the similarity of
Greenwood’s circumstances to those of Duke’s Schedule 10A customers.

19. In any future retail ratemaking proceeding, the Commission will allocate the
wholesale revenues and costs of the Greenwood PPA on the basis of the evidence presented in
that future proceeding. On the basis of the evidence presented herein and consistent with Duke’s
Regulatory Conditions and with the Commission’s statutory responsibilities, the Commission
gives a declaratory ruling or policy statement that it would be appropriate to allocate revenues
from the Greenwood PPA to wholesale jurisdiction and to allocate the wholesale costs of the
PPA to wholesale jurisdiction based upon system average costs in any future retail ratemaking
proceeding.

DISCUSSION AND CONCLUSIONS AS TO INTERPRETATION OF CONDITION 7(b)

The Public Staff again objects, as it did in the Orangeburg docket, that Duke’s advance
notice wag not timely filed. Duke signed the Greenwood PPA before filing its advance notice.
The Greenwood PPA was signed October 1, 2008; advance notice was filed October 15, 2008;
delivery of electricity to Greenwood is to commence Jamtary 1, 2010. Duke’s Condition
No. 7(b) provides that “[blefore granting native load priority to a wholesale customer...Duke
Power must provide 30 days’ advance notice of its intent to grant native load priority and to treat
the retail native load of a proposed wholesale customer as if it were Duke Power’s retail native
load pursuant to Regulatory Condition Nos. 5 and 6.” ‘

The Commission addressed this issue in the Orangeburg Order and concluded the Duke
was not complying with Condition No. 7(b). The Commission reasoned that Condition No. 7(b)
requires Duke to provide advance notice 30 days “[b]efore granting native load priority to a
wholesale customer...,” that Ditke “grants” native load priority when it signs a wholesale
contract and legally obligates itself to perform, and that Condition No. 7(b) therefore requires the
advance notice to be filed with the Commission no less than 30 days before a wholesale contract
is signed. The Commlssmn further reasoned that in 2005 the North Carolina Supreme Court and
Court of Appeals upheld' the Commission’s assertion of jurisdiction “to review, before-they are

! State ex rel. Utilities Commission v. Carolina Power & Light Company, 359 N.C. 516 (2005), and State ex rel.
Utilities Commission v. Carolina Power & Light Company, 174 N.C.App. 681 (2005).
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signed, proposed wholesale contracts by a regulated North Carolina public utility granting native
load priority to be supplied from the same plant as retail ratepayers...”; that Condition No. 7(b)
was adopted in March 2006 to implement these decisions; and that the Commission clearly
intended for advance notices to be filed before the associated wholesale coniracts are signed. In
the Orangeburg Order, the Commission directed Duke to comply with its Condition No. 7(b) in
future advance notice proceedings.

The Commission notes that the Greenwood PPA was signed and the present advance
netice was filed before issuance of the Orangeburg Order; however, the Commission again
directs that Duke shall comply with Condition No. 7(b) as interpreted in the Grangeburg Order in
all of its future wholesale contract activities.

DISCUSSION AND CONCLUSIONS AS TO THE ADVANCE NOTICE FILING

The Commission now turns to the advance notice of the Greenwood PPA, The North
Carolina Supreme Court has stated that advance notice review “is necessary to enable [the
Commission] to fulfill its obligations under the North Carolina Public Utilities Act by ensuring
that a regulated public utility has sufficient generating resources to provide reliable and adequate
service to its caplive retail ratepayers.” 359 N.C. at 529.

In this case, no reliability concerns have been raised as to the Greenwood PPA, and the
Commission notes the relatively small size of the Greenwood load in terms of Duke’s generating
capacity. The load is now projected to be 52 MW in 2010 and to grow to 54 MW by 2019; this
represents approximately 0.26% of Duke’s capacity. The Commission concludes that the
advance notice period should be closed and that Duke may proceed with the Greenwood PPA.

Duke’s advance notice also indicates the intent to treat the retail native load of
Greenwood as if it is the Company’s native load under Regulatory Condition Nos. 5 and 6 of the
Merger Order. As noted in the Orangeburg Order, Condition No. 5 and 6 are designed to give
certain benefits to those Duke customers who have been on-system for years and have
contributed to paying for the present system facilities. The conditions provide for Duke to pursue
least cost integrated resource planning for its retail native load customers; for Duke to plan and
dispatch both system and purchased resources so as to ensure that retail native load customers
receive the benefits of those resources, including priority of service; and for Duke to serve its
retail native load customers with the lowest-cost power it can reasonably generate or purchase
before making power available to customers who are not retail native load customers. The phrase
“Retail Native.Load Customers” refers to the captive retail customers that Duke is obligated to
serve under North Carolina law. Additionally, Condition No. 7(a) provides that the retail native
loads of certain named historically served wholesale customers of Duke are considered as retail
native load customers for purposes of Conditions Nos. 5 and 6. The benefits provided by
Conditions Nos. 5 and 6 reflect the system contributions that retail native load customers and
historically served wholesale customers have made over time. These customers have essentially
paid for the existing Duke system facilities.

Greenwood is not one of the historically served wholesale customers named in Condition
No. 7(2); Greenwood was not a Duke customer at all at the time the Merger Order was- issued.
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However, on the basis of the evidence herein, and given the reasoning underlying the Merger
Order and the Orangeburg Order, the Commission concludes that Greenwood should be treated
consistent with Duke’s historically served wholesale customers for purposes of Regulatory
Condition Nos. 5 and 6. The basis for this conclusion is discussed further below in connéction
with the declaratory ruling request.

In conclusion, as to the advance notice, Duke may proceed with the Greenwood PPA and
may treat the retail native load of Greenwood as the Company’s native load for purposes of
Duke’s Regulatory Condition Nos. 5 and 6. The Commission will extend to the retail native Joad
of Greenwood the additional benefits that Duke’s Condition Nos, 5 and 6 provide to its retail and
historically served wholesale customers, i.e., Duke’s obligation to pursue least cost integrated
resource planning and responsibility for resource adequacy; the benefits, including priority of
service, of the planning and dispatch of Duke system generation and purchased power resources;
and the right to “the lowest-cost power” that Duke can reasonably generate or purchase.

DISCUSSION AND CONCLUSIONS AS TO THE DECLARATORY RULING REQUEST

The next consideration is the motion for a declaratory ruling filed by Duke and supported
by Greenwood. In the recent Sub 858 docket, the Commission questioned whether circumstances
similar to those in this docket support issuance of a declaratory ruling; however, the Commission
decided to give a declaratory ruling or policy statement in the Sub 858 docket based upon the
evidentiary record before it and with certain qualifications, The Commission will issue another
declaratory ruling in the present docket. The Commission does not intend to issue declaratory
rulings in all cases where they might be requested. Each request must be decided on its own
merits. The present declaratory ruling is being issued because it will expand upon, and help to
clarify, the reasoning in the declaratory ruling issued in the Sub 858 docket.

The Commission will give a declaratory tuling or policy statement in this docket
applicable to the Greenwood PPA based upon the present evidentiary- record. The ruling or
policy statement is as follows: On the basis of the evidence presented herein, it would be
appropriate to allocate revenues from the Greenwood PPA to wholesale jurisdiction and to
allocate wholesale costs to wholesale jurisdiction based upon system average costs in any future
retail ratemaking proceeding. This declaratory ruling is subject to the following two
qualifications. First, the Commission cannot bind future Commissioners making ratemaking
decisions in particular cases. Any such decision will be made on the basis of the evidence
presented-in that future proceeding. Second, Duke’s Condition No. 7(d)(i) specifically provides,
“The Commission retains the right to assign, allocate, and make pro-forma adjustments with
respect to the revenues and costs dssociated with Duke Power’s wholesale contracts for both
retail ratemaking and regulatory accounting and reporting purposes.” The Commission reaffirms
this right, and the present order does not revise any of Duke’s regulatory conditions or waive any
of the Commission’s rights under the regulatory conditions.

The Commission reaches a different conclusion in this case from the conclusion reached
in the declaratory ruling in the Sub 858 Orangeburg docket. The Sub 858 declaratory ruling was
based in large part upon the key proposition that Duke’s retail and historically served wholesale
customers -- who have been customers for decades and who have essentially paid for Duke's
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present system facilities -- should not subsidize service to new wholesale customers who have
never previously been customers of Duke and who have not shared in the costs of the existing
generating facilities. Orangeburg was such a new wholesale customer; Greenwood is not such a
customer. The evidence demonstrates significant factual differences on points that were crucial
to the Commission’s reasoning in the Orangeburg declaratory ruling. The evidence is that
Greenwood is inside Duke’s balancing authority or control area; that Greenwood was a
wholesale customer of Duke for many decades in the past, during the time when most of Duke’s
present-day generating plants were acquired, planned, and built; and that Greenwood paid a
substantial exit fee when it left the Duke system in 1997, to protect remaining Duke customers
from stranded costs. Given Greenwood’s decades of receiving service from Duke and
Greenwood's contributions to past and future utility costs, Greenwood is sufficiently similar to
Duke’s historically served wholesale customers to distinguish it from Orangeburg and to justify a
different declaratory ruling herein.

The Commission notes an additional distinction that sets the present situation apart. The
Greenwood PPA provides for extensions of the initial term in successive 10-year extensions, The
Orangeburg contract included no such provision. Greenwood’s counsel represented in his
May 7, 2009 filing herein that

Greenwood is willing and committed to extend the term for wholesale
requirements service from Duke for an additional ten years after the initial term of
its PPA with Duke ends on December 31, 2019 provided that the service is
supplied by Duke to it at native load priority and under formula rates based upon
system average cost in full accordance with the PPA, [footnote omitted; the
footnote added “and any later negotiated terms for service to the previous
Schedule 10A customers of Duke, at the time.”] Thus, the duration of the PPA
between Greenwood and Duke could extend to at least twenty years in term,
insuring Greenwood’s status as a long-term requirements customer of Duke over
the period when new generation investment is planned to be added to serve its
native load requirements.

This commitment by Greenwood has significant implications for system planning and cost
recovery, and it is another important distinction between the present circumstances and those
underlying the Sub 858 declaratory ruling,

In summary, given the evidence presented herein, the Commission concludes that the
Commission should allocate revenues from the Greenwood PPA to wholesale jurisdiction and
should allocate wholesale costs to wholesale jurisdiction based upon average system costs in any
future retail ratemaking proceeding. The Commission again notes that it has acted on the basis of
the present evidentiary record in making this ruling and that any firture ratemaking decision will
be based upon the evidence presented in that future proceeding.

The Commission notes that Greenwood made a stranded cost payment to Duke when
Greenwood left for another wholesale supplier in 1997, but no such provision is included in the
present PPA. In order to keep advised as to Duke’s operations, the Commission wishes for Duke
to file a statement which describes Company policies that generally pertain to inclusion or
exclusion of stranded costs provisions in wholesale PPA contracts.
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IT IS, THEREFORE, ORDERED as follows:

1, That Duke’s Condition No. 7(b) requires that an advance notice be filed no less
than 30 days before a wholesale contract is signed and Duke shall comply with this holding in
future advance notice proceedings;

2. That the advance notice period herein is hereby closed and Duke may proceed
with the Greenwood PPA and Duke may treat the retail native load of Greenwood as the
Company’s native load for purposes of Duke’s Regulatory Condition Nos. 5 and 6;

3 That, given the evidence presented herein, the Commission should allocate
revenues from the Greenwood PPA to wholesale jurisdiction and should allocate wholesale costs
to wholesale jurisdiction based upon average system costs in any future retail ratemaking
proceeding; and

4, That within 30 days Duke shall file a statement describing its policies pertaining
to the inclusion or exclusion of stranded cost provisions in its wholesale contracts.

This the 20th day of July, 2009

NORTH CAROLINA UTILITIES COMMISSION
Patricia Swenson, Deputy Clerk

Chairman Edward S. Finley, Jr., concurs in result.
Commissioner Lorinzo L. Joyner concurs in part and dissents in part.

Commissioners Robert V. Owens, Jr.; Susan W. Rabon; and ToNola D, Brown-Bland did not
participate in this decision.

Kc072009.02

DOCKET NO. E-7, SUB 866
Chairman Finley, concurring in result,
I concur with the result of the Majority opinicn. My views on the issues in this docket
are set forth in my opinion concurring in part and dissenting in part in the Commission’s Order

dated March 30, 2009, in Docket No. E-7, Sub 858.

_Is/_Edward 8. Finley, Jr.
Edward 8. Finley, Jr., Chair
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DOCKET NO. E-7, SUB 866

Commissioner Lorinzo L. Joyner, Concurring in Part and Dissenting in Part: 1
agree with the majority opinion in all substantive respects, save one. I would not have granted
the request for a declaratory ruling or a policy statement regarding the appropriate allocation of
revenues from the Greenwood PPA. I find this case to be distinguishable from the Orangeburg
proceeding in Docket No. E-7, Sub 858, where I joined the Commission in finding that it was
approptiate to enter a declaratory ruling. In the Orangeburg docket, the Commission, although
expressing a finding of merit in some of the arguments which questioned the propriety of a
declaratory ruling,” decided to enter a ruling with two important qualifications. Those
qualifications were tha: :

First, the present Commission cannot bind fitture Commissioners making
ratemaking decisions in particular cases. Both Duke and Orangeburg have
conceded as much. To the extent Duke seeks to alleviate uncertainty, the present
order gives as much certainty as the Commission can provide in the present
circumstances. Second, Duke’s Condition No. 7(d)(i} specifically provides, “The
Commission retains the right to assign, allocate, and make pro-forma adjustments
with respect to the revenues and costs associated with Duke Power’s wholesale
contracts for both retail ratemaking and regulatory accounting and reporting
purposes.” Reconsideration under G.S. 62-80 would be the appropriate remedy to
revise this regulatory condition, but Duke has not asked for reconsideration and
the procedures for reconsideration have not been followed herein. The present
order therefore does not purport to reconsider any prior Commission decision or
to revise any of Duke’s regulatory conditions.

I believe that the Commission should have declined to enter a declaratory ruling in this
case for several reasons. First, unlike Orangeburg, no party, including the Public Staff, filed
objections to the Greenwood PPA. Therefore, the Commission has determined that Duke may
proceed with the Greenwood PPA and provide service to Greenwood at native load priority and
may treat the refail native load of Greenwood as the Company’s native load for purposes of
Regulatory Condition Nos. 5 and 6. Second, the Public Staff concluded its May 22, 2009
Comments by stating that “given Greenwood’s small size and the fact that it contributed for a
number of years to the costs of Duke’s existing generating facility, it is not very likely that the
Public Staff will recommend in a future retail ratemaking proceeding that the costs associated
with the Greenwood PPA be allocated on an incremental cost basis.” Thus, there is nothing in
the present record pertaining to the Greenwood PPA which should cause Duke to feel any
significant degree of uncertainty as to the future retail ratemaking implications of the Greenwood
contract. Tn fact, as the Public Staff recognized, there are specific facts and circumstances
present in this case which appear to differentiate Greenwood from Orangeburg. Third, while the
Orangeburg Order is not directly applicable to Greenwood, Duke and Greenwood should find

! The Commission noted that, as the Commission had ruled before, a declaratory ruling should ot be used as a
substitute for another proceeding that must be filed in the future and that it had also previously noted the difficulty of
brying to make ratemaking decisions as to wholesale contracts in an advance notice procesding, The Commission
stated that it could not know what the evidence might be at the time a rate case or fite] case is ready for decision, and
such a decision would have to be based upon the evidence presentzd at that time,
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much in the reasoning of that Order to give them comfort that the wholesale costs of the
Greenwood PPA will likely be allocated based wpon system average costs in any future retail
ratemaking proceeding. The factual distinctions between Orangeburg and Greenwood
(particularly the fact that Orangeburg is an entircly new customer while Greenwood is a past
customer located in Duke’s balancing authority area which has contributed to existing plant
through past rates and stranded cost payment) go to the very points that the Commission found
crucial in the Orangeburg Order.

Therefore, I believe that a declaratory ruling is not justified in this case and that the
Commission should have declined to give Duke a declaratory ruling. I fear that the Commission
is rapidly charting a path leading toward unnecessary and routine issuance of declaratory rulings.
I question the propricty and wisdom of that course of action, particularly in view of the two
important qualifications set forth by the Commission in the Orangeburg order as quoted above.
The Commission should take greater care to entertain and grant requests for declaratory rulings in
only the most deserving cases o as to not further erode the underlying legal basis upon which
declaratory rulings are premised. :

Js/ Lotinzo L. Joyner
Commissioner Lorinzo L. Joyner

DOCKET NO. E-7, SUB 874
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

_ Inthe Matter of
Petition of Duke Energy Carolinas, LLC for an
Accounting Order to Defer Certain Environmental
Compliance Costs and the Incremental Costs Incurred
From the Purchase of a Portion of Saluda River’s
Ovwnership in the Catawba Nuclear Station

ORDER, APPROVING DEFERRAL
ACCOUNTING WITH CONDITIONS

L N R

BY THE COMMISSION: On February 4, 2009, Duke Energy Carolinas, LLC (Duke or
Company) filed a Petition with the Commission requesting that it be authorized, for regulatory
accounting purposes, to defer in a regulatory asset account certain post-in-service costs that are
being or will be incurred in connection with (1) the addition of the Allen Steam Station (Allen)
flue gas desulfurization equipment (FGD or scrubbers)' related to environmental compliance and
(2) the purchase of a portion of Saluda River Blectric Cooperative, Inc.’s (Saluda River's)
ownership interest in the Catawba Nuclear Station. Duke further requested that the Commission
rule on its request as soon as possible, but no Iater than by March 31, 2009, as the Company
wishes to reflect the requested deferral in its quarterly financial reports for the first quarter
of2009.

! These scrubbers are scheduled to be placed into service before mid-year 2009.
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On February 10, 2009, the Commission issued an Order Requesting Comments
regarding Duke’s Petition. The Order also provided for Duke to file reply comments not later
than March 9, 2009.

On February 11, 2009, the Carolina Industrial Group for Fair Utility Rates (CIGFUR I1I)
filed a petition to intervene. Such intervention was allowed by Order issued February 16, 2009.

On February 17, 2009, Attorney General Roy Cooper (Attorney General) filed notice of
intervention,

On February 27, 2009, Carolina Utility Custo;ncrs Association, Inc. (CUCA) filed a
petition to intervene and initial comments and the Attomey General and the Public Staff filed
comments, CUCA’s intervention was allowed by Order issued March 20, 2009.

On March 9, 2009, Duke filed reply comments.
DUKE’S PETITION

As explained in its Petition, Duke is seeking to defer the incremental costs that are being
or will be incurred from the date the present assets are placed in service, and are used and useful
in providing electric service to its North Carelina retail customers, to the date the Company is
authorized to begin reflecting in rates the recovery of such costs on an ongoing basis, The
incremental costs for which this deferral treatment is requested include depreciation, cost of
capital, property taxes, and related nonfuel operation and maintenance (O&M) expenses,

According fo its Petition, Duke contemplates filing an application to increase its base
rates in June 2009. The Company stated that such filing, among other things, would include the
annnal costs associated with the present plant additions, including a levelized amount to amortize
and recover over a period of years the costs deferred and accumulated in the regulatory asset
account for which Duke secks approval to establish in the context of this proceeding,

Duke commented that the total plant cost of the assets in question was $680 million and
that 3480 million of that amount was attributable 10 its North Carolina retail operations. The
Company argued that the potential adverse impact to its earnings, before consideration of income
tax effects, associated with these asset additions, absence approval of the requested deferral
accounting treatment, was approximately $125 million on a total-company basis and nearly
$90 million on a North Carolina retail basis.

The Company noted that its earnings in 2008 were below the authorized retumn on
common equity’ (ROE) most recently allowed by the Commission, even after taking into account
the additional $80 million the Commission authorized the Company to collect in 2008 through a
12-month rate increment rider for merger savings. Duke observed that it will suffer an additional

! The terminology “authorized return on common equity” refers to the cost of common equity capital that the
Commission determined the Company should be given a reasonable opportunity to eam based upon the evidence
presented in the Company’s most recently completed general rate case. By Order issued December 20, 2007, the
Commission, among other things, determined that Deke's cost of common equity capital, at that time, was 11%.
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sizeable decline from its authorized ROE in 2009 unless the Company is permitted to defer, for
future recovery, the costs in question. Duke asserted that avoiding such an adverse eamings
impact is important in that it is necessary to ensure that the Company can maintain access to
needed capital on reasonable terms, particularly during this time of global financial and credit
crisis,

Further, according to Duke, customers are currently benefiting from the increased
capacity and reduced fuel costs resulting from an increase in nuclear generation, and will scon
benefit from the Allen scrubber addition.

Allen Scrubbers

In response to G.S. 62-133.6, the Clean Smokestacks Act (the Act), the Company's. |
compliance plans, among other things, reflect installation of scrubbers at Allen, the construction
of which is scheduled to be completed by the spring of 2009, According to Duke, the
$500 million cost of these scrubbers is in addition to the $1.043 billion the Company has
invested in environmiental controls equipment placed in service through year-end 2008, in order -
to comply -with the Act. In its Petition, Duke observed that the present scrubbers are needed in
order to comply with certain federal emissions requirements.

Duke stated that, during the period 2002 through 2007, the Company recovered
$1.050 billion of Clean Smokestacks compliance costs, through accelerated amortization as
required by the Act. In Duke’s last general rate case, Docket No. E-7, Sub 828, and the
Commission proceeding undertaken pursuant to G.S. 62-133.6(d),’ the Commission authorized
Duke to discontinue amortization under the Act and reduced the Company’s base rates effective
January 1, 2008. Therefore, accordmg to Duke, the cost of the Allen scrubbers has been
financed wholly by Duke’s investors.

f L

Duke maintained that the. annual incremental cost of depreciation, nonfuel-related
O&M expenses, property taxes, and cost of capital related to. placing the Allen scrubbers in
service was approximately $85 million on a total-company basis and approximately $60 million
with ‘respect to the Company’s North Carolina retail operations. The Company noted that the
total cost associated with the Allen scrubbers to be deferred will be based on the dates the
scrubbers are placed in service through the date the annual cost of owning and operating the
Allen scrubbers is reflected in base rates. ’

In concluding its comments in this regard, Duke averred that, as a result of the
Commission’s having reduced its North Carolina retail rates in the Company’s last general rate
case to eliminate Clean Smokestacks amortization, the cost of the Allen scrubbers has not been
reduced through accelerated amorfization.

! The purpose of this proceeding, Docket No, E-7, Sub 829, was to allow the Commission fo review the Company’s
Clean Smokestacks environmental compliance costs and determine the .annual cost recovery amounts (i.., the
annual amounts of accelerated amortization) to be recorded and recovered for calendar years 2008 and 2009,
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Dute’s Purchase of a Portion of
Saluda River's Ownership Interest in Catawba Nuclear Station

Under an Asset Purchase Agreement, Duke purchased 71.96% of Saluda River’s
ownership interest in the Catawba Nuclear Station, at a cost of $158 million. Such purchase had
been incorporated into Duke’s 2006 Integrated Resource Planning Process, and it was reflected
in the Company’s 2006 and 2007 Integrated Resource Plans filed with and approved by the
Commission.,'

The Company completed the acquisition of this additional ownership interest in the
Catawba Nuclear Station on September 30, 2008. According to Duke, the annual cost for
depreciation; cost of capital; nonfuel O&M expenses; property taxes; and insurance is
$42 million on a total-company basis and $30 million on a North Carolina retail basis. The costs
to be placed into the regulatory asset account will include costs incurred from the
September 30, 2008 closing date through the date rates are effective that recover the ongoing
annual costs of this additional ownership interest in the Catawba Nuclear Station,

Duke noted that its most recent fuel charge adjustment proceeding incorporated the
savings associated with the Company’s increased ownership interest in the Catawba Nuclear
Station. According to Duke, the lower fuel costs resulting from the increase in nuclear
generation saves North Carolina retail customers $21 million on an annual basis. The current
fuel and fuel-related rates incorporating the savings attributable to this purchase became effective
September 1, 2008. Therefore, Duke argued that customers are currently enjoying the benefits of
the Company’s additional investment in the Catawba Nuclear Station.

Financial Consequences of Duke's Request

Duke stated that, in its most recent earnings surveillance report (ES-1 report) filed with
the Commission, its reported jurisdictional ROE was significantly less than the return approved
by the Commission in its most recent general rate case.” The Company commented that the
proposed deferral will not result in it carning more than its authorized return in 2009, According
to Duke, the costs in question, which total $90 million on a North Carolina retail basis, absent
deferral, would produce more than a 120 basis point reduction in the Company’s North Carolina
retail ROE for calendar year 2009. The Company observed that the ultimate rate impact of this
proposed deferral on customers, if allowed, would not be significant, as Duke would propose in
its next general rate case to recover the deferred costs over a multi-year period.

Duke noted that it must make significant capital expenditures in the foreseeable future to
comply with environmental requirements, meet customer demand, and modemnize ifs generation

' In its 2006 planning process, Duke determined that the present purchase was a least-cost addition to the
Company’s generatien portfolio under all circumstances,

? For the 12-month period ending December 31, 2008, Duke reported that it hed realized a 9.79% ROE with respect
to its North Carolina tetail operations. As previously noted, in Duke’s most recent general rate case, the
Commission determined that the Company should be given a reasonable opportunity to earn an 11% return on
comumon equity, which was based upon the evidence presented in that case. The Commission’s ruling in that regard
was entered by Order issued December 20, 2007, in Docket No. E-7, Sub 828,
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fleet and power delivery system, and that it was therefore crucial that it maintain credit quality.
Duke maintained that the creditworthiness of its debt would be adversely impacted by a denial of
the requested deferred accounting treatment. Duke opined that the Commission’s approval of the
requested deferral accounting treatment would enhance the Company’s ability to attract
necessary capital on a reasonable and timely basis because it reinforces the market’s positive
perception of a constructive regulatory environment in North Carolina. Additionally, Duke
stated that such approval would help mitigate the potential for significant-camings deterioration
in 2009. Such mitigation, according to Duke, would benefit both the Company and its
customers, as it would have a positive effect on investor confidence in the Company and, as a
result, would thereby help in assuring access to needed capital on reasonable terms.

Finally, the Company noted that Commission approval of its accounting request would
not preclude the Commission from addressing the reasonableness of the costs deferred, and
recorded as a regulatory asset, in the general rate case which Duke contemplates filing in
June 2009,

Duke's Concluding Comments
In conclusion, Duke asserted as follows:

(1)  That deferral of the incremental annual costs relating 1o (a) placement of
the.Allen scrubbers in service and (b) the Cornpany’s.additional ownership interest in the
Catawba Nuclear Station are important to the maintenance of Duke’s credit quality and
financial integrity and would avoid a significant deterioration in the Company’s
2009 level of eamnings.

(2)  That completion of the Allen scrubbers was required to comply with the
Clean Smokestacks Act.

(3)  Thatit is appropriate and reasonable to defer the costs of the Saluda River
purchase to avoid loss of recovery of the capital costs incurred by shareholders,
particularly given that retail customers are receiving the benefits of the lower fuel and
fuel-related costs made possible by the Company’s additional investment in the Catawba
Nugclear Station. ’

(4)  That the total investment of $658 million' in the Allen scrubbers and the
additional investment in the '‘Catawba Nuclear. Station is financially significant and
constitutes an extraordinary item of cost.

(5)  That, due to the potential for adverse eamings impacts associated with
placing large projects in service and mindful of the negative financing consequences that
can flow from such adverse impacts, the Commission has historically authorized deferral
accounting for post-in-service costs of major generating plant additions from the date the
units were placed in service to the date rates reflected the cost of the plants. For example,

' On Page 2 of the Company’s Petition, “{t]he plant cost of thesé: assets is [stated to be] $680 million . , . .
However, that appears to be the result of an inadvertent oversight.
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in Duke’s 1991 rate case, the Commission authorized the deferral of $42 million of the
costs associated with the Bad Creck Pumped Hydroelectric Station during the period
between commercial operation of each unit and the date of the Commission’s Order. The
Commission amortized those costs on a levelized basis over a three-year period. The
Commission has authorized similar deferral accounting treatment for Duke and other
utilities for the costs of other generating plants. Thus, Commission precedent supports
similar treatment for the costs at issue here.

CUCA’S COMMENTS

In its comments, CUCA stated that, under traditional ratemaking, when a utility builds or
acquires a “used and useful” asset, the new asset is incorporated into the utility’s North Carolina
retail rate base and rate structure through the filing of a general rate case. Accordingly, CUCA is
of the opinion that the issues raised by Duke’s Petition would be best resolved in the context of a
general rate case proceeding, where all items of cost can be looked at and reviewed
simultaneously. CUCA opined that this is especially true with regard to Duke’s repurchase of a
portion of Saluda River’s share of the Catawba Nuclear Station.

CUCA observed that there is no way of knowing, at this point, how much of the Saluda
River purchase will, in fact, be allocable to the Company’s North Carolina retail operations (and,
thus, “used and useful” to North Carolina retail ratepayers). CUCA commented that, as Duke
has publicly announced its intention to file a general rate case in North Carolina later this year, it
is of the opinion that it would be more. appropriate to simply require Duke to include the Allen
scrubbers and the repurchase of plant facilities from Saluda River in the general rate case filing.
In concluding its comments, CUCA stated that Duke’s comments do not appear to indicate that
there will be any major impact on Duke’s ability to raise new investment capital if the
Commission simply follows its usual ratemaking procedures.

ATTORNEY GENERAL’S COMMENTS

Duke’s Petition Presents Issues af Fact that Require
An Evidentiary Hearing

The Attorney General argued that Duke's petition presents numerous questions of fact.
For example, according to the Attorney General, Duke’s assertions regarding its 2008 and future
ROEs; the effects of the present costs on the Company’s ROE; and the Company’s fiancial
market potential if cost deferral is not allowed all raise factual issues.

Further, the Aitorney General contended that there are other factual issues not mentioned
by Duke that are nonetheless pertinent to a Commission decision in this case. First, the
Commission would need to examine Duke’s 2008 overall rate of retum and the impact that the
Allen scrubbers and the Catawba Nuclear Station purchase will have on Duke’s future overall
rate of retun. Second, although Duke might have acted prudently in making the Catawba
Nuclear Station purchase and the environmental equipment additions at the Allen plant, the
Commission should make at least a preliminary determination of whether those actions were
prudent and the costs are reasonable before authorizing Duke to defer those costs. Even though a
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final prudence and reasenableness determination could be made in Duke’s next general rate case,
a preliminary determination would be necessary for such an important decision as allowing the
deferral of these costs. There is no emergency or urgent circumstance justifying establishment of
a regulatory asset. Indeed, prematurely establishing a regulatory asset miglit lead the credit

. community to conclude that these costs will receive special treatment, a conclusion that could
harm Duke and other similarly situated North Carolina utilities if the Commission, after
gathering the facts and making a final prudence and redsonableness decision, eliminated the
regulatory asset,

According to the Attorney General, the question of whether an act is prudent or a cost is
reasonable is a question of fact. See State ex rel. Utils. Comm'n v. Thornburg, 325 N.C. 484,
493, 385 5.E.2d 463, 472 (1989). The Commission cannot make those or any of the other factual
determinations sought by Duke withoiit the production of competent evidence in a due process
hearing. See G.S. 62-60 (2008) (“[t}he Commission-shall render its decisions upon questlons of
law and of fact in the same manner as a court of record.”)

The Attormey General commented that, in 2007, the Commission reaffirmed the necessity
for an evidentiary hearing on factual questions in the Duke proceeding in which Duke requested
assurance -of cost recovery for activities involved in developing a nuclear plant. Rejecting
specific statements proposed by Duke to define approved “development work”, but issuing a -
general declaration, the Commission stated: .

[tThese general statements are clearly sufficient to provide Duke with the
assurance it needs to continue pursuing the assessment of the proposed
Lee Nuclear Station as a potential resource for serving its customers, In
addition, they are also consistent with the Commission’s existing legal
authority to provide such assurances. The absence of an evidentiary
record mitigates against and precludes the Commission from making a
more detailed pronouncement or ruling to define the term “Development
Work” at this time.

Order Issuing Declaratory Ruling, Docket No. E-7, Sub 819, at Page 23 (March 20, 2007),

In addition, the Attorney General argued that the precedential value of such a declaratory
ruling is questionable. The Atiorney General noted that, as the Commission held -in Duke’s
application for a declaratory ruling on its proposed affiliate contracts creating a revolving credit
facility, a proceeding for a declaratory ruling is not appropriate where a different process is
required by statute. In particular, the Commission ruled as follows:

[T]he Commission does not believe that this is an appropriate proceeding for a
declaratory ruling. These affiliate contracts must be filed with the Commission
pursuant to G.S. 62-153(a), and a declaratory ruling should not be used as a
substitute for another proceeding required by statute, Anticipatory rulings are not
favored, and the Commission does not believe that it is appropriate to issue a
declaratory ruling as to how the Commission will rule in a future proceeding. If
the declaratory ruling requested herein actvally commits the Commission, it
would render the future statutory proceeding pointless; if the ruling does not
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commit the Commission, it fails to give Duke Energy the assurance that it says it
needs,

Order on Affiliate Contracts, NCUC Docket No. E-7, Sub 728, at Pages 4-5 (Aug. 2003).

The Attorney General further noted that, more recently, in Duke’s request for deferral of
the costs of a drought purchase power agreement (PPA), the Commission ruled that an
evidentiary hearing was required to resolve several factual questions. In perfinent part, the
Commission ruled as follows:

[Als a general rute, when a request is made for cost deferral accounting
treatment, the Commission evaluates the costs at issue to determine if they were
reasonably and prudently incurred, unusual or extraordinary in nature, and of a
magnitude that would result in a material impact on the Company’s financial
position (level of earnings) . . . .

[T]n addition, there are very substantial unresolved questions of fact that
the Commission believes need to be addressed, such as (1) the prudence and
reasonableness of Duke's entry into (the PPA); (2)its selection of Columbia
vis-a-vis other altematives; (3) the number of megawatts Duke decided to
purchase; (4) the structure of the payment . . ..

[A]t this juncture, the Commission concludes that an evidentiary hearing
is equitable, appropriate, and necessary to resolve the relevant factual issues that
must be addressed in order to determine whether it would be appropriate to allow
deferral of such costs and their amortization over an extended period of time.

Order Denying Request to Implement Rate Rider and Scheduling Hearing to Consider Request
Jor Creation of Regulatory Asset Account, NCUC Docket No. E-7, Sub 849, at Pages 19 and 20
(June 2, 2008).

Deferral Would Be a Significant Departure from
Traditional Ratemaking Principles and Would Appear to Be Inappropriate

The Attorney General commented that, as a general rule, the Commission has not favored
cost deferrals, allowing deferral only when expenses are unusual and would have a material
effect on a company’s financial position. Jd.; See also, In re Request by Public Service Company
of North Caroling, Inc., for Deferred Accounting Treatment Related to Year 2000 Conversion
Costs, Order Approving Deferred Accounting Treatment, Docket No. G-5, Sub 369 {1997),

The Attorney General observed that,

[iln numerous instances, the Commission has allowed wtilities to defer
major expenditures to repair facilities damaged by hurricanes. On a case-by-case
basis, the’ Commission has determined whether a particular expenditure is
“major,” or, in contrast, an acceptable utility operating expense, recognizing that
not every major weather event should trigger cost deferral.
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In addition, application of the just and reasonable rates standard requires a
determination of whether deferral is justified based upon a fair division of costs
between ratepayers and shareholders. Thus, another factor that the Commission
has considered is the company’s leve! of earnings. For instance, if the company
can absorb the costs of a weather event and still have an opportunity to achieve a
reasonable earnings level, then the public interest is not served by allowing the
company to defer the costs, absent some extraordinary circumstances. The same
should be true of these capital costs that Duke seeks to defer.

Duke’s request that these capital costs be deferred for recovery in the
future, once Duke is authorized to change its base rates, is also a significant
departure from the Commission’s traditional approach to amortization of deferred
costs. Contrary to Duke’s request, the Commission has required the amortization
of deferred costs to begin right away, rather than placing them in suspension until
the company’s next rate case. For example, in Docket No. E-2, Sub 843, Progress
Energy Carolinas (PEC) requested deferral of $23.5 million in 2003 storm
damage costs until January 2008, after the Clean Smokestacks rate freeze, and an
amortization of those costs over the ten year period 2008 through 2017. The
Commission rejected PEC’s request, instead allowing deferral for a five year
amortization beginning in February 2003, when the first of the storm costs were
incurred. In weighing the public interest, the Commission based its decision, in
part, on the effects on PEC’s eamings, stating, ‘[i]t is appropriate, among other
things, to consider PEC’s level of earnings and the effect that deferring, or not
deferring, cerfain storm costs would have on those eamings.” Order Granting in
Part and Denying in Part Request for Deferral Accounting, Docket No, E-2,
Sub 843 (Dec.23,2003), at 23. See also Order Approving Deferral and
Amortization, Docket No, E-7, Sub 776 (Dec. 28, 2004) (deferral allowed for
$2.9 million of storm damage in Nantahala service territory by Hurricane Ivan in
September 2004, with amortization over five years beginning in September 2004);
Carolina Industrial Group for Fair Utility Rates v. Carolina Power & Light
Company, Order Approving Accounting Adjustments, Docket No. B-2, Sub 699
(1996) (deferral allowed for $39.7 million of costs related to Hurricane Fran in
September, 1996, with amortization of such costs over 40 months, beginning in
September 1996); In re Request for Approval of Accounting for Storm Damage
Costs, Order Establishing Accounting Procedure, Docket No. E-7, Sub 460 (1990)
(deferral allowed for $ 3.5 million costs of repair resulting from a tornado in
May, 1989, and $20 million for Humicane Hugo in September, 1989, with
amortization of such costs over a five year period, beginning in May and
September, 1989, respectively).'

Similarly, in Duke’s most recent general rate case Duke requested deferral
of its GridSouth start-up costs, which Duke began incurring in June 2002, until
Duke’s most recent base rates went into effect in January 2008. The Commission
rejected this request, holding instead that the amortization period should begin as

"The amounts deferred were later modified in Duke's 1991 general rate case, NCUC Docket No. E-7, Sub 487,
[This Footnote No. 1, including the number, is presented verbatim.]
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of June 2002, aithough it allowed an unusually long ten-year amortization of the
GridSouth costs. Order Approving Stipulation and Deciding Non-Settled Issues,
NCUC Docket No. E-7,. Sub 828, at 56-58 (Dec. 20, 2007).

Attorney General's Recommendation

In consideration of the foregoing, the Attorney General recommended that the
Commission deny Duke’s request for an expedited decision on its Petition, as the Attorney
General is of the opinion that there is no urgency or emergency situation that compels the
Commission to make a hasty decision on such important issues. Moreover, according to the
Attorney General, there are questions of fact that must be decided by an evidentiary hearing
before the Commission can determine the appropriate action to take on Duke’s Petition.

PUBLIC STAFF'S COMMENTS

The Public Staff advised that it had reviewed Duke’s petition as well as additional
information provided by the Company in response to informal data requests. Based on that
information, the Public Staff has determined that the Catawba Nuclear Station annual costs for
which deferral is requested would be approximately $47 million on a total-company basis and
$34 million on a North Carolina retail basis.

The Public Staff stated that determining the cost deferral associated with the Allen
scrubbers is complicated by the fact that the FGD equipment at Allen actually consists of two
scrubbers sharing a common concrete. stack, limestone, dewatering system, and wastewater
system. The Public Staff commented that, according to the Company, approximately 80% of the
investment costs of the two scrubbers relate to Serubber 1, and the remaining costs relate to
Scrubber 2. Scrubber 1 is attached to Units 1, 2, and 5, and Scrubber 2 is aitached to Units 3
and 4.

The Public Staff noted that Units 2 and 1 retumed to service on February 21% and
February 25", respectively; that Unit 5 is expected to return to service on March 17, and that
Units 4 and 3 are expected to return to service on May 2™ and May 19%, respectively.
According to the Public Staff, based on information provided by Duke, the annual costs
associated with the Allen scrubbers for which deferral is requested would be approximately $67
millien on 2 total-company basis and $48 million on a North Carolina retail basis, The Public
Staff submitted calculations of the estimated deferral amounts for both the Catawba Nuclear
Station acquisition and the Allen scrubbers. Those calculations had been provided to the Public
Staff by the Company.

The Public Staff commented that it had also reviewed the circumstances of the deferrals
allowed in cormection with Duke’s general rate cases during the period 1983 through 1991, In
those cases, the Commission allowed the deferral of costs for major generating plant additions
that became operational between the. dates of Duke’s various general rate increase applications
and the effective dates of new base rates reflecting the recovery of those costs. The Public
Staff’s comments included a summary of the history of each of those deferral requests. Such
summaries are presented below:

213



PN
vt

ELECTRIC — MISCELLANEOUS

Docket No. E-7, Sub 373 (1984 Rate Case): As part of a gencral rate inerease application filed
November 30, 1983, Duke requested approval of interim rates effective for service rendered on
and after the date of commercial operation of McGuire 2, Duke stated that total plant in service
would increase by $1.1 billion ($672 million on a North Carolina retail basis, of which
$277 million had been previously included as construction work in progress) with the addition of
McGuire 2. Duke asserted that interim rates would prevent a monthly revenue loss of
$13 million on a total-company basis ($7.6 million North Carolina retail) and were necessary to
avoid “a significant and unfair penalty that will adversely affect the Company’s financial
condition” and “the otherwise inevitable decline in Company earnings.” Duke also noted that
the financial impact of commercial operation had been partially offset by $42 million of
reductions related to nuclear fuel savings.

The Public Staff moved that the request for interim rates be dismissed and that Duke be
allowed to capitalize and defer capital costs and O&M expenses associated with McGuire 2
beginning with the date the unit was declared commercial until the plant was allowed into rate
base by final order in the rate case. The Public Staff asserted that if Duke was allowed to defer
and collect capital costs and expenses associated with McGuire 2, it would suffer no emergency
and therefore the request for interim rate relief should be denied.

By Order issued December 27, 1983, the Commission denied Duke’s request for interim
rates and instead allowed deferral accounting for the McGuire 2 costs. As part of the deferral
accounting process, precornmercial and commercial fuel savings related to McGuire 2 were also
deferred. McGuire 2 went into commercial operation and deferral accounting of nonfuel costs
began on March 1, 1984, The Rate Case Order was issued June 13, 1984,

Docket No. E-7, Sub 391 (1985 Rate Case): As part of a general rate increaserapplication filed
February 13, 1985, Duke requested authority to defer costs and fuel savings related to Catawba 1

between the date of commercial operation of the unit and the date of the rate case order, and also
to defer precommercial fuel savings. In support of its request, Duke cited the Order Authorizing
Deferral Accounting in connection with the 1984 Rate Case. Duke noted that Catawba 1 was
expected to go into commercial operation in late spring of that year. Duke asserted that unless it
was allowed to defer costs and fiiel savings related to commercial operation of Catawba 1, it
would suffer a monthly operating income deficiency, net of tax, of $15 million on a
total-company basis and $8.8 million on a North Carolina retail basis. Duke again asserted that
deferral was necessary “in order to avoid a significant and unfair penalty to the Company.”

The Public Staff recommended that Duke’s motion be allowed, and the Commission
issued an Order on March 19, 1985, finding the deferral proper and allowing it. The commercial
operation date of Catawba Unit 1 was June29, 1985. The Rate Case Order was issued
September 17, 1985,

Docket No. E-7, Sub 408 (1986 Rate Case): As part of a general rate increase application filed
March 27, 1986, Duke requested authority to defer costs and fuel savings related to Catawba 2
during the period between the commercial operation date and the date of the rate case order, and
also to defer precommercial fiel savings. In support of its request, Duke cited the Order
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Authorizing Deferral Accounting in connection with the 1985 Rate Case. Duke noted that
Catawba 2 was expected to go into commercial operation in the fall of that year. Duke asserted
that without the deferral it would suffer a monthly operating income deficiency, net of tax, of
$13.5 million on a total-company basis and $8 million on a North Carolina retail basis. Duke
also asserted that deferral was necessary “in order to avoid a significant and unfair penalty to the
Company,”

The Public Staff recommended that Duke’s motion be allowed, and the Commission
issued an Order on April 22, 1986, finding the deferral proper and allowing it. The commercial
operation date of Catawba 2 was August 19, 1986, The Rate Case Order was issued
October 31, 1986.

Docket No. E-7, Sub 487 (1991 Rate Case): On February 7, 1991, prior to a general rate
increase application Duke contemplated filing in April 1991, the Company filed a request, in
Docket No. E-7, Sub 484, to defer the costs of the Bad Creek pumped storage units incurred
between the dates of commercial operation and the date of the order in the rate case. Duke noted
that the commercial operation date of Bad Creek Unit 1 was expected to occur as early as April
1991. Duke asserted that, without the deferral, or interim rates, it would suffer an operating
revenue deficiency in 1991 of $100 million on a total-company basis and $62 million on a North
Carolina retail basis. Duke also asserted that “the befter practice would be to use deferral
accounting rather than interim rates” and that the deferral was “necessary in order to avoid a
significant and unfair penalty to the Company.”

The Public Staff recommended that Duke’s motion be allowed, and the Commission
issued an Order on March 6, 1991, finding the deferral proper and allowing it. Duke filed its rate
case application on April 12, 1991, and cost deferral began with the Bad Creek 1 and 2
commercial operation date of May 15,1991, Bad Creek Units 3 and 4 followed on
September 3, 1991 and September 13, 1991, respectively, The Rate Case Order was issued
November 12, 1991,

Public Staff’s Analysis of the Foregoing
Deferral Requests and the Current Deferral Request

The Public Staff maintained that all of the abovementioned deferral requests have at least
three things in common. First, commercial operation of the generating units (and the beginning
of deferral accounting for nonfuel costs) occurred after the date Duke filed its general rate case
application. Second, the deferral was considered, either explicitly or implic