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LETTER OF TRANSMITTAL

December 31, 2010

‘The Governor of North Carolina
Raleigh, North Carolina

Sir:

Pursuant to the provisions of Section 62-17(b) of the General Statutes of North Carolina,
providing for the annual publication of the final decisions of the Utilities Commission on and
after January 1, 2010, we hereby present for your consideration the report of the Commission's
significant decisions for the 12-month period beginning January 1, 2010, and ending
December 31, 2010.

The additional report provided under G.S. 62-17(a), comprising the statistical and
analytical report of the Commission, is printed separately from this volume and will be
transmitted immediately upon completion of printing.

Respectfully submitted,

‘NORTH CAROLINA UTILITIES COMMISSION
Edward 8. Finley, Jr., Chairman

Lorinzo L. Joyner, Commissioner

William T. Culpepper, 111, Commissioner

Bryan E. Beatty, Commissioner

Susan W. Rabon, Commissioner

ToNola D. Brown-Bland, Commissioner

Lucy T. Allen, Commissioner
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DOCKET NO. E-100,SUB 113
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of )
Rulemaking Proceeding to Implement Session )} ORDER ON MOTION FOR
Law 2007-397 ) } CLARIFICATION

BY THE COMMISSION: On January &, 2010, Green Energy Solutions NC, Inc. (GES),
filed a motion for clarification in the above-referenced docket. The motion states that the
company’s process for producing methane gas, which is subsequently used for electricity
generation, involves the anaerobic digestion of swine or pouliry waste as well as “other
biodegradable material.” GES requests clarification as to whether all of the electrical output
produced by the resulting methane is eligible to count toward the REPS swine or poultry waste
set-aside obligations established for electric power suppliers by Session Law 2007-397,

GES cites the Commission's May 7, 2009 Order on Duke Energy Carolinas, LLC (Duke),
Motien for Clarification, in which the Commissién stated that:

for any facility that uses swine or poultry waste to produce energy, the facility
shall earn RECs that may be credited toward meeting the set-aside requirements
based only upon the energy derived from the swine or poultry waste in proportion
to the relative energy content of the swine or poultry waste and the other fuels
used. To the extent that z portion of the other fuels used are also renewable energy
resources, the facility may eam RECs associated with the other renewable fuel
sources.

GES argues that the Commission’s approach is not readily applicable to GES’s anaerobic
digestion process, wherein swine or poultry waste is mixed with other orga.nic, biodegradable
materials and together digested to produce methane. GES asserts that, since the resulting
methane is the only product combusted to produce electricity, there is no other “fuel” mixed with
the swine or poultry waste, as envisioned in the Commission’s May 7, 2009 Order. Green Energy
argues that all the methane produced by the anacrobic digestion process should collectively
count toward the respective pouliry waste or swine waste carve-out and, thus, 100% of the
generator’s electric output should qualify.

GES also states that, “while it is possible to process swine, poultry waste, or the co-
substrates individually through the anaerobic digestion process the net output of biogas will be
significantly less than from a combined mixture of the same mass input.”

The Commission is not persuaded that all of the methane gas produced in the manner
GES desceribes should qualify toward the REPS poultry or swine waste set-asides. The “other
organic, bicdegradable material” that GES mixes with the poultry or swine waste is responsible
for some percentage of the resulting methane gas. All of the methane gas is not produced from
the digestion of the pouliry or swine waste, and, therefore, all of the generated electricity (and
associated renewable encrgy certificates, or RECs) cannot count toward the poultry or swine
waste set-asides. Consistent with its decision in the May 7, 2009 Order, only RECs associated
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with the percentage of electric generation that results from methae gas that was actually
produced by poultry or swine waste may be credited toward meeling the set-aside requirements.
Where other biomass materials contribute to some portion of methane gas production, that
portion of RECs shall not count toward meeting the poultry or swine waste set-asides.

IT IS, THEREFORE, SO ORDERED.

ISSUED BY ORDER OF THE COMMISSION.
This the _20" day of January, 2010.

NORTH CAROLINA UTILITIES COMMISSION

Gail L. Mount, Deputy Clerk
KhD12010.01

DOCKET NO. E-100, SUB 113
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Rulemaking Proceeding to Implement ) ORDER ON WITHDRAWAL OF
Session Law 2007-397 ) JOINT MOTION, ISSUANCE
' ) OF JOINT REQUEST FOR
) PROPOSALS, AND ALLOCATION
) OF AGGREGATE SET-ASIDE
) REQUIREMENTS

BY THE COMMISSION: On August 14, 2009, Progress Energy Carolinas, Inc. (PEC);
Duke Energy Carolinas LLC (Duke); Dominion North Carolina Power (Dominion); North
Carolina Electric Membership Corporation (NCEMC); North Carolina Eastern Municipal Power
Agency (NCEMPA); and North Carolina Municipal Power Agency Number 1 (NCMPA)
(jointly, the Electric Suppliers) filed a Joint Motion requesting that the Commission modify the
swine and poultry waste resource set-aside requirements of the North Carolina Renewable
Energy and Energy Efficiency Portfolio Standard (REPS), G.S. 62-133.8(e) and (f), and clarify
the obligations thereunder, Specifically, the six Electric Suppliers requested that the Commission
(1) delay the poultry waste set-aside requirement by one year and reduce the requirement by
two-thirds; (2) delay the swine waste set-aside requirement by one year; and (3) declare that it is
not in the public interest for an electric power supplier to buy electricity from’ a renewable
generating facility unless the contract terms include fixed prices or other price risk mitigation
provisions. Four of the Electric Suppliers — Dominion, Duke, NCEMC and PEC — also requested
that the Commission modify the pouliry waste set-aside requirement to require an electric power
supplier to meet only a pro rata share of the total obligation.

On August 31, 2009, the Commission issued an Order requesting that the Public Staff and
other interested parties file responses to the Electric Suppliers” Joint Motion.
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On September 2, 2009, the Citizens for a Safe Environment; the Citizens Alliance for a
Clean, Healthy Economy; the Sampson County Citizens for a Safe Environment; and the Blue
Ridge Environmentat Defenss League, Inc. (the Community Groups), filed a petition to intervene,
which petition was allowed by Order dated September 18, 2009. On September 18, 2009, the
North Carolina Poultry Federation, Inc. (Federation), filed a petition to intervene, which
intervention was allowed by Order dated September 25, 2009,

Comments were filed by the Community Groups; the Federation; Montgomery, Sampson
and Surry Counties; Environmental Defense Fund, Southern Alliance for Clean Energy, and
Southemn Environmental Law Center (Environmental Intervenors); Fibrowatt LLC (Fibrowatt);
North Carolina Farm Bureau Federation, Inc. (NCFB); North Carolina Pork Council (NCPC);
North Carolina Sustainable Encrgy Association (NCSEA); Orbit Renewable Energy Systems
(Orbit); and the Public Staff.

On October 6, 2009, the Commission issued an Order scheduling an expedited
evidentiary hearing for December 8, 2009, to consider the issues raised in the Joint Motion and
establishing déadlines for the filing of testimony and proposed orders and briefs. The Order was
mailed to all electric power suppliers in North Carolina.

On October 13, 2009, the Public Works Commission of Fayetteville filed a petition to
intervene, which petition was granted Qctober 16, 2009. On November 9, 2009, Sampson
County filed a petition to intervene, which petition was granted on November 13, 2009. Petitions
to intervene were filed on November 18, 2009, by Surry County, on November 20, 2009, by
Montgomery County, and on November 23, 2009, by Green Energy Solutions NV, Inc. (GES},
all three of which were granted by Order dated December 1, 2009,

The direct testimony of J. Michael Surface was filed on behalf of Dominion; Owen A.
Smith on behalf of Duke; Carl Strickler on behalf of Fibrowatt; Julian Cothran on behalf of GES;
David Beam on behalf of NCEMC; Matthew E. Schull of behalf of NCMPA; Walter Pelletier on
behalf of the Federation; David Kent Fonvielle on behalf of PEC; Deborah M. Johnson on behalf
of the NCPC; Judy Stevens on behalf of Montgomery County; Jackie Morris on behalf of
Montgomery County; and David Mickey on behalf of the Blue Ridge Environmental Defense
League and the Community Groups. Rebuttal testimony was filed by R. Craig Hunter on behalf
of Surry County. : )

On December 4, 2009, a Joint Motion was filed by the Electric Suppliers, Fibrowatt, and
GES requestiig that the Commission reschedule the filing of rcbuttal testimony and the
evidentiary hearing in this matter. On that same day, the Commission issued an Order continuing
the evidentiary hearing pending further order of the Commission and extending the deadline for
rebuttal testimony up to and including December 18, 2009.

On December 16, 2009, the Electric Suppliers filed to withdraw the Joint Motion with
regard to their requests that the Commission: (1) delay the poultry waste set-aside requirement of |
GS 62-133.8(f); (2) reduce the poultry waste set-aside requirement; and (3) declare that it is not
in the public interest for the Electric Suppliers to purchase clectricity from a renewable
generation facility unless the proposed prices are fixed or contain reasomable price risk
mitigation. The Electric Suppliers further requested that the Commission delay ruling on the pro
rata allocation issue until they had submitted a settlement agreement for Commission approval.
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On January 20, 2010, NCPC filed a petition to intervene, which petition was granted
February 4, 2010.

On January 22, 2010, PEC filed a letter’ on behalf of the Electric Suppliers stating that
they had met with swine waste generation parties and agreed that they would submit for
Commission approval (1} an agreement for the pro rata allocation of the aggregate statewide
swine waste resource set-aside obligation among the State’s electric power suppliers and (2) a
generic request for proposals (RFP) from swine waste generators. The letter stated that the RFP
would contain a date by which all bids would be submitted and that the Electric Suppliers. and
swine waste generation parties, after reviewing the bids, would determine the number of
megawatt-hours and/or renewable energy certificates (RECs) that can realistically be produced
by 2012, If the number of megawatt-hours and/or RECs is less than the 2012 requirement, the
parties will jointly petition the Commission to reduce the 2012 requirement in GS 62-133.8(¢) to
a level that can realistically be achieved.

On January 29, 2010, PEC filed the joint swine waste resource RFP on behalf of itself,
Dominion, Duke, NCEMPA, NCMPA, and GreenCo Solutlons, Inc. (GreenCo), for approval by
the Commission. PEC stated that approval of the RFP is supported by Dominion, Duke,
GreenCo, NCEMPA, NCMPA, PEC, Fibrowatt, GES, NCPC, NCSEA, the Attomey General and
the Public Staff. NCEMC has also indicated its support-of the RFP. In support of approval of the
RFP, the parties stated:

A jointly issued RFP for swine waste generated electricity will assist all
parties in coordinating swine waste proposals and in determining the amount of
swine waste generation that can realistically be expected to be available in 2012
to meet the set-aside requirement. The parties need to issue the RFP on -
February 15, 2010 in order to process the bids, execute contracts and have plants
under construction by the end of 2010. Thus, we ask for expedited approval of the
RFP.

On Febmary 5, 2010, PEC filed a proposed mechanism to allocate between and among
the State’s electric power suppliers the statewide aggregate poultry waste and swine waste set-
aside requirements established by G.S. 62-133.8(c) and (f). PEC stated that the mechanism was
supported by Dominion, Duke, PEC, GreenCo, NCEMC, NCSEA, NCPC, Fibrowatt, GES, the
Aftorney General and the Public Staff. PEC stated that Carolina Industrial Group for Fair Utility
Rates I, 11, and IIT {(CIGFUR) did not have sufficient time to take a position prior to the filing of
the proposed mechanism. PEC stated that ElectriCities of North Camhna, Inc. (ElectriCities),
does not support the proposed mechanism as written.

DISCUSSION AND CONCLUSIONS

In its May 7, 2009 Order on Motion for Clarification, the Commission addressed several
issues regarding the statewide aggregate set-aside requirements for swine and poultry waste
rescurces. With regard to the determination of each electric power supplier’s obligation, the
Commission stated that “the electric power suppliers are charged with eollectively meeting the
aggregate requirement” and agreed with the Public Staff’s comments “that the language of the
swine and pouliry waste sct-aside provisions contemplate that the electric power suppliers may
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agree among themselves how to collectively satisfy the requirements of those subsections.”™ In
respense to Duke’s further request that the Commission “clarify that joint procurement or other
collaborative efforts among electric power suppliers to obtain resources to meet the state-wide
poultry Wwaste and swine waste carve-out réquirements is clearly articulated and affirmatively
expressed as a State policy, and that the Commission believes that its oversight of REPS
compliance constitutes active supervision by the State of this policy” pursuant to Parker v.
Brown, 371 U.S. 341 (1943), the Commission stated:

The Commission concludes that the REPS statute and the Commission’s
rules implementing Senate Bill 3 constitute active supervision of the electric
power suppliers’ activities. Under the procedures established by statute and by
tule, the electric power suppliers are required to file annbial REPS compliance
plans and reports with the Conimission, the Commission is required to review and
approve the annual REPS compliance reports, and the Commission is required to
annually report to the legislature and the Govemor on the efforts undertaken by
the electric power suppliers to comply with the REPS requirement. To alleviate
any remaining concerns whether such collaborative efforts would be lawfiul under
the “state action™ doctrine, the Commission shall require that the electric power
suppliers specifically file for approval any joint procurement agreements entered
into-or other collaborative efforts undertzken to obtain renewable energy or RECs
to satisfy the aggregate swine or poultry, waste set-aside requirements.

The Commission is encouraged by-the progress evidently achieved by the parties with
regard to the poultry waste resource set-aside requirement and finds good cause to allow the
Electric Suppliers to withdraw their requests in the Joint Motion that the Commission: (1) delay
the pouliry waste set-aside requirement of GS 62-133.8(f); (2) reduce the poultry waste set-aside
requirement; and (3) declare that it is not in the public interest for the Electric Suppliers to
purchase electricity from a renewable generation facility unless the proposed prices are fixed or
contain reasonable price risk mitigation, The Commission continues to urge all electric power
suppliers to work together to collectively meet the statewide aggregate poultry waste resource
set-aside obligation and comply with G.S. 62-133.3(f).

The Commission further concludes that issuance of the joint RFP is reasonable as a
means for the electric power suppliers to work together collectively to meet the swine waste
resource set-aside requirement and approves its issuance for purposes of the state action
immunity docirine. The Commission reserves the right, however, to resolve any issues or
differences that may arise among bidders or potential bidders and the electric power suppliers
with regard to the RFP. In addition, the Commission states that approval of issuance of the RFP
does not constitute approval of the final costs associated therewith for ratemaking purposes, and
this order is without prejudice of any party to take issue with the ratemaking treatment of the
final costs in a future proceeding. The Commission notes that, pursuant to G.S. 62-133.8(a)(6),
RECs purchased for REPS compliance are not required to include all environmental attributes.

Lastly, the Commission notes that the proposed pro rata allocation of the aggregate swine
and poultry waste resource set-aside obligations has wide, but not unanimous support among the
electric power suppliers. As stated before, the Commission encourages the electric’ power
suppliers to agree among themselves how to collectively satisfy the aggregate requirements of -
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those subsections. Nevertheless, as evidenced by the parties’ filings in this docket, the aggregate
requirement has continued to be a barrier to significant progress toward meeting the swine-and
poultry waste resource set-aside requirements. In support of approval of the proposed pro rata
allocation mechanism, the moving parties state that such approval “will provide clarity and
certainty” regarding each electric power supplier’s obligation to purchase swine and poultry
waste generation. Although the Commission is inclined to agree with the movants that the
proposed pro rata allocation is reasonable and should be approved, it will allow ElectriCities,
NCEMPA, NCMPA and any other interested parly to file comments on or before
February 26, 2010 on this issue.

IT IS, THEREFORE, SO ORDERED.

ISSUED BY ORDER OF THE COMMISSION.
This the _12" day of February, 2010,

NORTH CAROLINA UTILITIES COMMISSION

Gail L. Mount, Deputy Clerk
Ke021210.01

DOCKET NO. E-100, SUB 113
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Rulemaking Proceeding to Implement )} ORDER ONPRORATA
Session Law 2007-397 ) ALLOCATION CF AGGREGATE
) SWINE AND POULTRY WASTE
) SET-ASIDE.REQUIREMENTS AND
) MOTION FOR CLARIFICATION

BY THE COMMISSION: On August 14, 2009, Progress Energy Carolinas, Ine, (PEC);
Duke Energy Carolinas LLC {Duke); Dominion North Carolina Power (Dominion); North
Carolina Electric Membership Corporation (NCEMC); North Carolina Eastern Municipal Power
Agency (NCEMPA); and North Carolina Municipal Power Agency Number 1 (NCMPA)
(jointly, the Electric Suppliers) filed a Joint Motion requesting that the Commission modify the
swine and poultry waste resource set-aside requirements of the North Carolina Renewable
Energy and Energy Efficiency Portfolio Standard (REPS), G.S. 62-133.8(e) and (f), and clarify
the obligations thereunder. Specifically, the six Electric Suppliers requested that the Commission
(1) delay the poultry waste set-aside requirement by one year and reduce the requirement by
two-thirds; (2) delay the swine waste set-aside requirement by one year; and (3) declare that it is
not in the public interest for an electric power supplier to buy electricity from a renewable
generating facility unless the contract terms include fixed prices or other price risk mitigation
provisions. Four of the Electric Suppliers — Dominion, Duke, NCEMC and PEC — also requested |
that the Commission modify the poultry waste set-aside requirement to require an electric power
supplier to meet only a pro rata share of the total obligation.



GENERAL ORDERS ~ ELECTRIC

On December 16, 2009, the Electric Suppliers filed to withdraw the Joint Motion with
regard to their requests that the Commission: (1) delay the pouliry waste set-aside requirement of
GS 62-133.8(f); (2) reduce the poultry waste set-aside requirement; and (3) declare that it is not
in the public interest for the Electric Suppliers to purchase electricity from a renewable
generation facility unless the proposed prices are fixed or contain reascnable price .risk
mitigation. The Electric Suppliers further requested that the Commission delay ruling on the pro
rata allocation issue until they had submitted a settlement agreement for Commission approval.

On January 22, 2010, PEC filed a letter on behalf of the Electric Suppliers stating that
they had met with swine waste generation parties and agreed that they would submit for
Commission approval (1) an agreement for the pro rata allocation of the aggregate statewide
swine waste resource set-aside obligation among the State’s electric power suppliers and (2) a
generic request for proposals (RFP) from swine waste generators. The letter stated that the RFP
would contain a date by which all bids would be submitted and that the Electric Suppliers and
swine waste generation parties, after reviewing the bids, would determine the number of -
megawatt-hours and/or renewable energy certificates (R.ECS) that can realistically be produced
by 2012. If the number of megawatt-hours and/er RECs is less than the 2012 requirement, the
parties will jointly petition the Commission to reduce the 2012 requirement in GS 62-133.8(¢) to
a level that can realistically be achieved.

On January 29, 2010, PEC filed the joint swine waste resource RFP on behalf of itself|
Dominion, Duke, NCEMPA, NCMPA, and GreenCo Solutions, Inc. (GreenCo), for approval by
the Commission.

On February 5, 2010, PEC filed a proposed mechanism to allocate between and among
the State’s electric power suppliers the statewide aggregate poultry waste and swine waste set-
aside requirements established by G.S. 62-133.8() and (f) (Proposed Pro Rata Mechanism). In
summary, the Propose Pro Rata Mechanism provides (1) that the statewide aggregate swine and
poultry waste set-aside requirements shall be allocated among all of the electric power suppliers
based upon the ratio of each electric power supplier’s prior year's retail sales to the total retail
sales; (2) that an electric power supplier shall be deemed to be in compliance with the swine or
pouliry waste set-aside requirement once it has satisfied its allocated share of the statewide
aggregate requirement or has reached its incremental cost cap pursnant to G.S. 62-133.8(h);
{3) that no electric power supplier shall be obligated to satisfy more than its allocated share of
the statewide aggregate swine or poultry waste set-aside requirement; and (4) that, upon approval
of the Commission, the electric power suppliets may jointly procure renewable energy resources
in order to satisfy their individual allocated shares of the statewide aggregate swine or poultry
waste set-aside requirements.

PEC stated that the Proposed Pro Rata Mechanism was supported by Dominion, Duke,
PEC, GreenCo, NCEMC, NCSEA, North Carolina Pork Council (NCPC), Fibrowatt LLC
(Fibrowatt), Green Energy Soluticns NV, Inc. (GES), the Attorney General and the Public Staff,
PEC stated that Carolina Industrial Group for Fair Utility Rates I, II, and Il (CIGFUR) did not
have sufficient time to take a position prior to the filing of the Proposed Pro Rata Mechanism.
PEC stated that ElectriCities of North Carolina, Inc. (ElectriCities), does not support the
Proposed Pro Rata Mechanism as written.
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On February 12, 2010, the Commission issued an Order allowing the Electric Suppliers
to withdraw their requests in the Joint Motion that the Commission: (1) delay the poultry waste
sel-aside requirement of GS 62-133.8(i); (2) reduce the poultry waste set-aside requirement; and
(3) declare that it is not in the public interest for the Electric Suppliers to purchase electricity
from a renewable generation facility unless the proposed prices are fixed or contain reasonable
price risk mitigation. The Commission further concluded that issuance of the joint RFP is
reasonable as a means for the electric power suppliers to work together collectively to meet the
swine waste resource set-aside requirement and approved its issuance for purposes of the state
action immunity doctrine. Lastly, the Commission noted that the proposed pro rata allocation of
the aggregate swine and poultry waste resource set-aside obligations has wide, but not
unanimous support among the clectric power suppliers, and allowed parties to file comments on
this issue.

Comments were filed on February 26, 2010, by NCEMPA, NCMPA, the North Carolina
Sustainable Energy Association (NCSEA), and the Public Works Commission of Fayetteville
(FPWC). On March 5, 2010, NCSEA filed a Motion for Leave to File Supplemental Comments
and Supplemental Comments.

COMMENTS BY THE PARTIES

In their joint comments, NCEMPA and NCMPA (jointly, the Power Agencies) state that
they do not disagree that the Proposed Pro Rata Mechanism provides clarity not otherwise
provided by the. REPS legislation. However, the Power Agencies object to any amendment or
rewriting of the swine and pouliry waste set-aside requirements by the Commission. The Power
Agencies note that, had the legislature intended for the swine and poultry waste set-aside
requiremnents to apply individually to each electric power supplier, it could have omitted the
phrase “in the aggregate” from these provisions as it did with the solar set-aside requirement.
Moreover, argue the Power Agencies, G.S. 62-133.8(i)(2) cannot be read to authorize the
Commission to rewrite or amend these provisions; such action is beyond the statutory authority
granted to the Commission because it is an unconstitutional delegation of power by the
legislature.

Notwithstanding these objections, the Power Agencies state that they will join in, and
waive any ohjections to, the Proposed Pro Rata Mechanism if the Commission clarifies its
holding in the May 7, 2009 Order on Duke Energy Carolinas, LLC, Motion for Clarification. In
that Order, the Commission determined that the set-aside requirements have priority over the
general REPS requirement where both cannot be met without exceeding the per-account cost cap
established in G.S. 62-133.8(h) (Priority Holding). The Power Agencies seek clarification, as
stated at page 3 of their filing, that this holding

only applies when an electric power supplier is meeting its REPS obligations by
complying with the general REPS percentage obligation, and that satisfaction of
its genera] REPS percentage obligation is subject to the electric power supplier's
satisfaction of the set-asides.

The Power Agencies further state:
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The Power Agencies, however, cannot join in the Proposed Pro Rata Mechanism
if the Priority Holding is clarificd to medn that an eleciric power supplier planning
on satisfying its REPS obligations by meeting its cost cap must spend all of its
cost cap dollars on the set-asides until the set-asides are satisfied'before spending
any of its cost cap dollars on those compliance methods listed under
G.S. §§ 62-133.8(b)(2) and (c)(2), as applicable.

In their motion for clarification, the Power Agencies note that statutes should be
construed in pari materia to harmonize and give effect to all provisions. State ex rel Hupt v.
North Carolina_ Reinsurance Facility, 302 N.C. 274, 288, 275 8.E:2d 399, 405 (1981). In
applying this rule of statutery construction, the Power Agencies argue, at page 12, as follows:

Of course, as stated above by the North Carolina Supreme Court, in
applying such a statutory construction mechanism, statutes in pari materia must be
construed and harmonized to give effect to each, The application of the
construction mechanism in this context leaves intact the clear intention of the
REPS Legislation that the electric power suppliers have two separate means of
complying with its REPS obligations: i) by meeting the general REPS percentage
requirement {(except that now in order to do so, the electric power supplier must
fulfill its set-aside obligations first); or ii) by reaching the per-account cost cap. If
the foregoing is the sole meaning of the Priority Holding, the Power Agencies
agree that the Proposed Pro Rata Mechanism is necessary to quantify the
obligations of the electric power suppliers under the swine and poultry waste set-
asides, which quantification is necessary to read and interpret the general
requirements of G.S. [62-]133.8(c)(2) and the specific set-aside obligations set
forth in G.S. [62-]133.8(c) and (f) in harmony.

The Power Agencies, however, are concerned that the Priority Holding in
the, Duke Order is susceptible to another interpretation, one that, if followed,
would viclate the above-discussed principles of statutory construction, by
prevenhng all sections of the REPs Legmlatmn from being read in harmony, and
vitiating other compliance provisions in the REPS Legislation. It is this potential
interpretation of the Priority Holding, when coupled with the Pro Rata
Mechanism, that prevents the Power Agencies from joining in the Proposed Pro
Rata Mechanism.

The Power Agencies further state, at pages 12 through 14, that they are concemed that the
Priority Holding is susceptible to an overly broad interpretation (although such interpretation is
not specifically stated in the Duke Order)

that would require an electric power supplier, whose compliance plan indicates
that compliance will result from reaching its cost cap (as opposed to meeting the
percentage rencwable energy generation requirements set forth in the statute,
including the set-asides), to spend all of its cost cap dollars first on the solar,
swine and poultry waste set-asides. Such a result would be contrary to a
fundamental element of the principle of statutory construction discussed above
that the statutes being construed must be in pari materia or deal with the same
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subject matter. ... The Prority Order cannot be interpreted as applying to the cost
cap because the statutory provisions that establish it need not be reconciled with,
or read or interpreted in the context of, meeting the percentage requirements,
including the set-asides. The statutory provisions dealing with the percentage
requirements and the statutory prov151ons establishing the cost cap are not in pari
materia (and already can be read in harmony) because they relate to separate and
distinct subject matters; it is not necessary to apply the Priority Holding to both,
as no statutory construction is necessary. In addition, reading the Priority Order to
apply to the cost cap would impose a condition on the cost cap that simply is not
present in the statute and one that does not have to be implied to give the cost cap
meaning.

The Power Agencies” fundamental concern is noted in their motion for clarification, at pages 14
through 15, as follows: .

Reading the Priority Holding in a manner that applies it to the cost cap
also would vitiate certain compliance methods available to electric power
suppliers by the REPS Legislation. G.S 62-133.8(c)(2) sets forth various ways in
which a municipality or electric membership cooperative can meet the
requirements of the REPs Legislation, including, but not limited to, reducing
energy consumption by the use of demand-side management or energy efficiency
meastres. The current projections of one of the Power Agencies indicate that,
through at least 2015, it will reach its cost cap by implementing compliance
activities specifically permitted by G.S § 62-133.8(c}(2), none of which would
include the set-asides. If the Priority Holding were interpreted to require that the
cost cap be met first with dollars spent on the set-asides, municipalities and
electric membership cooperatives would be prevented from utilizing the
compliance methods set forth in G.S § 62-133.8(c)(2). Such a construction would
not only vitiate those compliance methods by ignoring their presence in the
statute, but also prevent all provisions of the statute from being construed and
harmonized to give effect to each:

In addition, such a reading of the Priority Holding makes absclutely no
practical sense, and clearly is not a proper application of the statutory construction
mechanism allowing specific statutes to act as exceptions to general statutes -
concerning similar situations. After the Commission determined, in the Priority
Holding, that the set-asides were a prerequisite to fulfilling the general REPS
percentage requirement, there was no ambiguity in the REPS Legislation created
by any apparent conflict between the general REPS percentage requirement, the
set-asides, or the cost cap. The plain language of the REPS Legislation had, at that
point, been read by the Commission to establish a compliance scheme in which an
electric power supplier’s satisfaction of the general REPS percentage requirement -
and the set-aside requirements were one method of compliance, and an electric
power supplier’s meeting the cost cap was another method of compliance. The
provisions were in harmony and made sense when read together.

10.
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At that point, any use of the statutory construction mechanism was flawed
because all three sets of provisions stood on their own and had meaning in the
REPS Legislation without ambiguity. In sum, the Commission had no cause to
use a statutory construction mechanism in such instance, and certainly could not
use a statutory construction mechanism as a basis to place new conditions on one
statute — the cost cap - that, in effect, render meaningless another set of statutory
provisions — the general REPS requirements in G.S. §§ 62-133.8(b)(2) and (c}(2).

In its comments, FEWC does not take a position on the pro rata proposal, but requests
that the Commission affirm the following principles in any order it issues regarding either the
pro rata proposal or any other swine and pouliry waste allocation methedology presented in this
proceeding:

() the allocation methodology for aggregate swine and poultry waste resource set-
aside obligations that is approved or adopted by the Commission will not require
an electric power supplier to exceed the annual cost caps set forth in
N.C.G.S. §§ 62-133.8(h)(3) and (4); and (ii) the allocation methodology for
appregate swine and poultry waste resource set-aside obligations that is approved
or adopted by the Commission will not grant the aggregate swine and poultry
waste resource set-aside obligations a higher priority than the solar set-aside
obligation set forth in N.C.G.5. §62-133.8(d).

FPWC states.that the parties suppotting the pro rata proposal support these principles.’

In its comments, NCSEA supports the proposed pro rata allocation, noting that it
equitably allocates the burden of advancing the public benefit embodied in the set-aside
requirements among the electric power suppliers. In its supplemental comments, at pages 2
through 3, NCSEA disagrees with the Power Agencies’ mterprctauon of the REPS statute,
stating:

In its comments, the Power Agencies argue that one method for achieving
compliance with the REPS law is to intentionally exceed the cost cap in
G.S. § 62-133.8(h)(4). According to the Power Agencies, an electric power
supplier may have a “compliance plan” that sets out to reach *its cost cap (as
.opposed to meeting the percentage rencwable energy generation requirements set
forth in the statute, including the set asides).” ... Clearly this interpretation of the
law cannot be cotrect. While an electric power supplier may be deemed to be-in
complianée by reaching a cost cap, G.S. §62-133.8(h)(3), it cannot set
“gxceeding the cost cap” as its REPS objective. Exceeding the cost cap without
meeting the REPS requirements has to be viewed as a practical failure. A plan
contemplating that result is inconsistent with the law and potentially will lead to
reckless spending.

The REPS Law makes clear what constifutes compliance and how
compliance can be achieved. ... While Section 62-133.8(h)(3) provides that an
electric power supplier will be “deemed” in compliance with the REPS law if
total incremental costs for a year exceed the respective cost cap, exceeding the

1"
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cost cap without achieving the REPS requirements is nevertheless a failure to
achieve compliance. The objective of the REPS Law is to achieve the REPS
requirements in Sections 62-133.8(b) & {c). The goal is not to simply spend a
certain amount of money on renewable energy or energy efficiency measures.
Rather, the goal is to spend money in a way that will result in the REPS
requirements being met. Compliance is meeting the requirements and a plan that
focuses on how to exceed the cost cap, is no compliance plan at all.

DISCUSSION AND CONCLUSIONS

The Commission agrees with the Power Agencies that the General Assembly established
an aggregate obligation for the swine and poultry waste set-aside requirements, different from
the solar set-aside requirement. As the Commission stated in its May 7, 2009 Order, at page 7,

by establishing an aggregate requirement for the swine and poultry waste
resources, the General Assembly-did not impose a specific requirement, pro rata
or otherwise, on any individual electric power supplier. Rather, the electric power
suppliers are charged with collectively meeting the aggregate requirement. ... The
Commission, therefore, agrees with the Public StafT that the language of the swine
and poultry waste set-aside provisions contemplate that the electric power
suppliers may agree among themselves how to collectively satisfy the
requirements of those subsections.

Such an arrangement, however, prior to February 5, 2010, has proven to be unworkable as no
agresment had been reached among the eleciric power suppliers to allow these sct-aside
requirements to be met. The February 5, 2010 pro rata mechanism is one selected by most of the
State’s electric power suppliers and, therefore, represents their collective determination of how to
meet the aggregate requirements. By approving this electric power supplier selected mechanism,
the Commission agrees with this method of meeting the aggregate requirements. While the
Comumission would have preferred unanimous agreement among all electric power suppliers,
Commission authorization over the objections of the Power Agencies does not constitute alteration
of the legislatively enunciated aggregate requirements. The Commission, therefore, concludes that
the Proposed Pro Rata Mechanism is a reasonable and appropriate means for the electric power
suppliers to meet the aggregate swine and poultry waste set-aside obligations of G.8. 62-133.8(¢)
and (f).

In approving the proposed mechanism, the Commission is not amending the statute
pursuant to G.S. 62-133.8()(2), but approving an electric power supplier selected means of
determining compliance with the statute. Therefore, the Power Agencies’ argument that the
authority granted to the Commission by the legislature in G.S. 62-133.8(1){2) is unconstitutional
is moot, In any event, as the Comunission stated in its May 7, 2009 Order, at page 8; -

First, an act of the General Assembly is presumed to be censtitutional. State ex
rel. Martin v. Preston, 325 N.C. 438, 448, 382 S.E.2d 473, 478 (1989). Second, it
is not within the’ Commission’s jurisdiction, as a quasi-judicial administrative
agency, to rule on the constitutionality of a statute. Great Am. Ins. Co. v. Gold,
254 N:C. 168, 173, 118 S.E.2d 792 (1961).

12
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With regard to the motion for clarification, the Commission cannot agree with the Power
Agencies’ interpretation of Senate Bill 3 and the Pricrity Holding in the May 7, 2009 Order. The
Power Agencies request that the set-aside requitements only have priority over other means of
complying with the general REPS requirement of Senate Bill 3 when the electric power supplier
is meeting the géneral REPS percentage requirement, and not when the electric power supplier is
limited by the per-account cost cap. However, if the electric power supplier were able to meet the
general REPS percentage requirement, the question of priority would not be at issue, It is, in fact,
only when the electric power supplier cannot meet the general REPS percentage requirement
because of the per-account cost cap that the choice of the means of compliance becomes
important, As the Commission stated in its May 7, 2009 Order, at page 5: !

As a part of compliance with the general REPS percentage requircment,
the General Assembly set out three specific renewable energy resource percentage
or energy requirements, the solar, swine waste, and poultry waste set-aside
requirements.' After careful review, the Commission concludes that, as Fibrowatt
argues, although it might result in less renewable energy generation offsetting
conventional electric generation, the presence of the set-aside requirements
demonstrates the General Assembly’s intent that they should have priority over
the general REPS requirement where both cannot be met without exceeding the
per-account cost cap established in G.S.62-133.8(h). This interpretation is
consistent with the mle of statutory comstruction that provides that specific
provisions of a statute should prevail over general provisions. State ex rel. [tils.
Comm’n v. Lumbee River Elec_ Membership Corp., 275 N.C. 250, 260, 166
S5.E.2d 663 (1969). Except for the earlier date established for solar, however, there
is no basis for giving one set-aside requirement priority over another if they
cannot all be met without exceeding the cost cap. [Footnote in original.]

The Commission disagrees with the Power Agencies that the statutory provisions in
Senate Bill 3 related to the general REPS petcentage requirement and those related to the cost
cap related to separate and distinct subject matters. An electric power supplier's obligation under
the REPS section of Senate Bill 3 is to meet the general REPS percentage requirement stated in
G.8. 62-133.8(b) or (c) and to meet the specific set-aside requirements set forth in subsections
(d), (e) and (f). The set-aside requirements are independent and complementary obligations under
Senate Biil 3; i.c., an electric power supplier cannot comply with Senate Bill 3 by meeting the
general percentage requirement while ignoring the set-aside requirements. An electric power
supplier’s'obligation is limited, however, by the per-account incremental cost cap set forth in
subsection (h). As stated in that subsection, an electri¢ power supplier may not recover from its
customers an ‘amount in excess of the per-account cost caps and shall be deemed to be in
compliance with the REPS requirement if its incremental costs reack the cost cap. Thus, the cost
cap doss not relate to a separate and distinet subject matter, but is integral to the overall
compliance requirement. As the Commission further stated in its May 7, 2009 Order, at page 8,

' Although an electric power supplier may comply with its REPS obligation either by meeting the percentage

requirements set forth in the statute or by reaching the per-account cost cap, it cannot comply by meeting the general
REFS percentage requirement without satisfying each of the set-aside requirements. The electric power supplier mmust
2cquire set-aside energy resources until it meets the set-asids requirernents or reaches the per-account cost cap. .

13
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in the REPS provisions of Senate Bill 3, the General Assembly crafted a complex
arrangement of obligations, cost-containment provisions, and safety valves. In
concluding that no set-aside requirement takes priority over another, it is possible
that an electric power supplier may reach the cost cap established in
G.S. 62-133.8(h) before it has met each of the set-aside requirements.

This statutory construction does not, as argued by the Power Agencies, “vitiate certain
compliance methods available to electric power suppliers.” The Power Agencies argue that, if
they are required to give priority to the set-aside requirements and, in so doing, reach the
incremental cost cap, they will be denied the opportunity te use other means to comply with the
general REPS percentage requirement. However, if an clectric power supplier reaches the
incremental cost cap, it is no longer required to meet the general REPS percentage obligation and
need not avail itself of any other compliance method. Thus, the Commission is not ignoring the
presence of other compliance methods or preventing all provisions of the statute from being
construed and harmonized, but giving effect to the General Assembly’s intent in setting forth set-
aside requirements in the statute. As reiterated above, quoting from the Commission’s
May 7, 2009 Order, at page 5,

the presence of the set-aside requirements demonstrates the General Assembly’s
intent that they should have priority over the general REPS requirement where both
cannot be met without exceeding the per-account cost cap established in
G.S. 62-133.8(h).

On the one hand, the Power Agencies acknowledge in their motion for clarification, at
page 14, that:

After the Commission determined, in the Priority Holding, that the set-asides
were a prerequisite to fulfilling the general REPS percentage requirement, there
was no ambignity in the REPS Legislation created by any apparent conflict
between the general REPS percentage requirement, the set-asides, or the cost cap.

However, the Power Agencies further argue that they should be allowed to give priority to
reducing energy consumption through the implementation of demand-side management (DSM) or
energy efficiency (EE) measures pursuant to G.S.62-133.8(c)(2)(b) over the set-aside
requirements of subsections (d) through (f). The Power Agencies argue that an electric power
supplier incurs incremental costs equal to the cost cap by the implementation of DSM or EE
measures, it is deemed to be in compliance with the REPS provisions of Senate Bill 3 and has no
obligation under the set-aside requirements.! The Commission disagrees with this interpretation
of Senate Bill3. For municipal utilities, purchasing renewsble energy, renewable energy

' The Power Agencies’ argument is based on the assumption that “incremental costs” incurred by municipal electric
suppliers in implementing DSM and EE measures are costs limited for recovery by the cost ¢ap provisions of Senate
Bill 3. While this issue was discussed in Issue 32 of the Commission’s February 29, 2008 Order Adopting Final Rules,
Docket No. E-100, Sub 113, the Commission declined at that time to adopt 3 definition of “incremental costs” that is
more restrictive than that provided in Sendte Bill 3 or to prejudge any proposals for DSM/EE cost recovery, The
Commission, therefore, nates that the Power Agencies” assumption has never becn expressly addressed or adopted. The
Commission defermires that it can resolve the disputes raised by the Power Agencies currently at issue in this docket
without addressing this assumption.

14
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certificates (RECs) and energy savings from the implementation of DSM or EE measures are
altemative methods of compliance with the general REPS percentage requirement. Just as
renewable energy derived from the sun, swine waste and poultry waste have priority over
renewable energy derived from other renewable energy resources, these set-aside requirements
have priority over other methods of compliance with the general REPS percentage requirement
where the general requirement cannot be met without exceeding the incremental cost cap, This
does not mean that an electric power supplier that expects to incur incremental costs equal to the
cost cap should not implement DSM or EE measures with no incremental cost, 1.e,, that result in
energy savings at a cost below the utility’s aveided cost. The Commission takes judicial notlce of
the EE potential evaluated in connection with the 2006 study by La Capra Associates,’ the
integrated resource plans submitted by the electric public utilities? and other recent studies that
indicate that substantial energy savings may be realized through the implerentation of DSM or
EE measures at a cost less than the average avoided costs in North Carolina.’ Nevertheless, the
Commission reiterates its earlier holding that the set-aside requirements, as demonstrated by
their inclusion in the legislation, have priority over other methods of compliance with the gencral
REPS percentage obligation where the general REPS percentage obligation cannot be met
because of the incremental cost cap.

Lastly, the Commission agrees with FPWC that approval of the Proposed Pro Rata
Mechanism will not require an electric power supplier to exceed the ingremental cost cap and will
not grant the swine and pouliry waste set-aside requirements a higher priority than the solar set-
aside requirement. As the Commission stated in its May 7, 2009 Order, at page 5,

Although no sect-aside requirement has priority over another, the
Commission does not agree with Fibrowatt that an electric power supplier should .
be required to obtain some of each of the set-aside resources if it cannot satisfy all
of the set-aside requirements without exceeding the cost cap. Electric power
suppliers may exercise their reasonable judgment in determining which renewable
energy or RECs to acquire with the funds available under the cost cap.

IT IS, THEREFORE, ORDERED that the proposed pro rata mechanism of allocating the .
statewide aggregate swine and poultry waste set-aside requirements among the State’s electric
power suppliers filed on February 5, 2010, shall be, and hereby is, approved as a means of
determining compliance by any electric power supplier with the REPS provisions of Senate Bill 3.

ISSUED BY ORDER OF THE COMMISSION.

This the 31st day of March, 2010.

NORTH CAROLINA UTILITIES COMMISSION

Patricia Swenson, Deputy Clerk
Kc033110.01

t Analysis of a Renewable Portfolio Standard for the State of North Carolina, La Capra Associates, December 2006;
A _Smdy of the Feasibility of Energy Efficiency as an Eligible Resource as Part of a Renewable Portfolio Standard

for the State of North Carolina, GDS Associates, Inc., December 2006.
See, e.g., Docket No, E-100, Subs 118 and 124,

? Ses, e.g., North Carolina’s Enerpy Future: Electricity, Water, and Transportation Efficiency, American Councnl

for an Energy-Efficient Econromy, March 2010,
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DOCKET NO. E-100, SUB 113
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of .
Rulemaking Procéeding to Implement ) ORDER ON JOINT MOTION TO
Session Law 2007-397 ) APPROVE COLLABORATIVE

) - ACTIVITY REGARDING POULTRY
) WASTE SET-ASIDE REQUIREMENT

BY THE COMMISSION: On May 24, 2010, Progress Energy Carolinas, Inc.; Dominion
North-Carolina Power; North Carolina Electric Membership Corporation; North Carolina Eastemn
Municipal Power Agency; North Carolina Municipal Power Agency Number 1; EnergyUnited
Electric Membership Corporation; Halifax Electric Membership Corporation; GreenCo Solutions
Inc.; and Fayetteville Public Works Commission (jointly, the Movants) filed a Joint Motion
requesting Commission approval to jointly procure and/or engage in collaborative efforts to
obtain renewable energy or renewable energy certificates (RECs) to satisfy the poultry waste
resource set-aside requirement of the North Carolina Renewable Energy and Energy Efficiency
Portfolio Standard (REPS), G.S. 62-133.8(f). In support of the Joint Motion, the Movants state
that, since the Commission’s March 31, 2010 approval of the pro rata mechanism for allocating
the statewide aggregate swine and poultry waste set-aside requirements, they have determined
that the most efficient, equitable and productive means for each to procure their pro rata .
allocated share of the poultry waste set-aside requirement is to collaborate in the evaluation of
the various poultry waste generation technologies and the joint procurement of poultry waste
generated renewable energy. As provided in the Commission's May 7, 2009 order in this docket,
the Movants seeck Commission approval to (a) share the poultry waste generation bids they have
received with the other Movauts; (b) enter into joint agreements with poultry waste generators to
purchase renewable energy and RECs; and (c) otherwise engage in collaborative activity to
comply with the poultry waste set-aside requirement. The Movants argue that such collaboration
and joint procurement will provide the following benefits to the state and the Movants: (1) each
of the Movants will have an equal opportunity to procure poultry waste generated renewable
energy from the most cost-effective resources available; (2) each of the. Movants will avoid
having .to conduct individual poultry waste generation solicitations; and (3) for those Movants
whose individual pro rata obligations are not sufficiently large to justify and support a poultry
waste generating facility, they may combine their respective poultry waste obllganons to create a
need of sufficient size to justify an entire poultry waste facility.

In its February 12, 2010 Order in this docket, the Commission reiterated its support for
such collaborative efforts and continued to urge all electric power suppliers to work together to
collectively meet the statewide aggregate poultry waste set-aside obligation and comply with
G.S. 62-133.8(f). The Commission further concluded in that order that issuance of a proposed
joint RFP for energy derived from swine waste and swine waste RECs ‘was reasonable as a
means for the electric power suppliers to work together collectively to meet the swine waste set-
aside requirement and approved its issuance for purposes of the state action immunity doctrine.

After carefu] consideration, the Commission similarly concludes that the collaborative
efforts proposed in the Joint Motion are reasonable as a means for the Movants to waork together
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collectively to meet the poultry waste set-aside requirement and approves such efforis for
purposes of the state action immunity doctrine. The Commission reserves the right, kowever, to
resolve any future issues or differences that may arise among potential suppliers of pouliry waste
derived energy or RECs and the Movants. Tn addition, the Commission states that its approval
does not constitute approval of any costs for ratemaking purposes, and this order is without
prejudice of any party to take issue with the ratemaking treatment of any costs in a future
proceeding,

IT 1S, THEREFORE, SO ORDERED.

ISSUED BY ORDER OF THE COMMISSION.
This the_25" day of June, 2010,

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

Commissioner ToNola D. Brown-Bland did not participate in this decision.

SW062510.01

DOCKET NO. E-100, SUB 113
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Rulemaking Proceeding to Implement ) ORDER DENYING PETITION
Session Law 2007-397 ) TO MODIFY POULTRY WASTE

) SET-ASIDE REQUIREMENT

BY THE COMMISSION: On August 10, 2010, Peregrine Biomass Development
Company, LLC (Percgrine), filed a Petition requesting that the Commissién exercise its
discretionary authority pursuant to G.S. 62-133.8(1)(2) (the off-ramp) to allow renewable energy
certificates (RECs) associated with the thermal energy output of a combined heat and power
(CHP) facility which uses poultry waste as a fuel to count toward the poultry waste set-aside
requirement of G.S. 62-133.8().

On August 25, 2010, the Commission issued an Qrder Requesting Comments on the Use
of Thermal RECs to Satisfy Poultry Waste Set-Aside Requirement in this docket. In its
August 25, 2010 Order, the Commission noted that, in Docket No. SP-578, Sub 0, Green Energy
Solutions NV, Inc. (GES), the owner of another CHP facility that uses, in part, poultry waste as
fuel, filed a Motion for Clarification seeking an interpretation by the Commission that the statute
allows the use of both RECs associated with electric power and thermal energy to meet the
poultry waste sct-aside requirement. The Public Staff, in its comments, argued that
G.8. 62-133.8(f) only allows electric power suppliers to claim REPS credit against their poultry
waste set-aside requirements for the electric power (but not the thermal energy) produced by a
generating station which uses poultry waste. As a result of the Public Staff’s comments, GES
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withdrew its Motion. In its August 25, 2010 Order, the Commissicn directed the parties to file
comments on both the issue raised by Peregrine, whether the Commission should invoke the off-
ramp to allow thermal RECs to be used to satisfy the poultry waste sct-aside requirement, and
the issue originally Taised by GES, whether it is necessary to invoke the off-ramp to allow
thermal RECs to be used to satisfy the poultry waste set-aside requirement.

Progress Energy Carolinas, Inc. (PEC); GreenCo Solutions, Inc. (GreenCo); and the’
North Carolina Poultry Federation (NCPF) filed letters in support of Peregrine’s Petition before
the Commission’s August 25, 2010 Order was issued. Comments were filed by the following
parties in response to the Commission’s August 25, 2010 Order: Peregrine, GES, Duke Energy
Carolinas, LLC (Duke); North Carolina Municipal Power Agency No. 1 and North Carolina
Eastern Municipal Power Agency {collectively, Power Agencies); ElectriCities of North
Carolina, Inc. (ElectriCities); Fayetteville Public Works Commission (FPWC); FLS Energy, Inc.
(FLS); Fibrowatt, LLC (Fibrowatt), Organic Recycling Systems, Inc. (ORS); Weyerhauser; and
the Public Staff. The comments filed by Daren Bakst and KapStone Kraft Paper Corporation
(KapStone), neither of which have intervened as parties in this proceeding, shall be considered as
consumer statements of position. Reply comments were filed by Peregrine; PEC, Power
Agencies, ElectriCities, and GreenCo, jointly; North Carolina Sustainable Energy Association
(NCSEA); and the Public Staff.

POSITION OF THE PARTIES
Duke, PEC, GreenCo, FPWC, FLS, ORS and NCPF

Duke, PEC, GreenCo, FPWC, FLS, ORS and NCPF all support Peregrine’s Petition and
argue that it is in the public interest for the Commission to invoke the off-ramp to allow thermal
RECs to meet the poultry waste set-aside requirement, G.S. 62-133.8(f). Several parties urged
the Commission to similarly modify the swine waste set-aside provision, G.S. 62-133.8(e),
which is worded nearly identical, in relevant part, to the poultry waste set-aside provision.

Duke, for example, argues ir its comments that allowing RECs associated with the
thermal energy output of a poultry waste fueled CHP facility is in the public interest and will
benefit the retail customers of the State by providing a cost-effective option for electric power
suppliers to use for compliance with the pouliry waste set-aside requirement. Duke agrees with
the Public Staff’s carlier comments that the statute does not currently permit the use of RECs
associated with thermal energy for compliance with the poultry waste set-aside requirement.
Thus, for the Commission to allow thermal energy RECs to meet the poultry waste set-aside
requirement, it must invoke the off-ramp provision of Senate Bill 3 and the Commission’s rules.
Duke argues that the applicable standard for review of Peregrine’s application under Senate Bill
3 and the Commission’s rules is whether the requested modification of the poultry waste set-
aside provision is “in the public interest.” Since Peregrine is not an “electric power supplier,” the
specific requirement relating to a demonstration of “reasonable efforts to comply” do not apply
to Peregrine. Duke believes that Peregrine’s requested medification is in the public interest
because the addition of thermal RECs to the portfolio of qualifying resources for the poultry
waste set-aside requirement will serve to broaden options for the electric power suppliers and
provide a more cost-effective compliance resource for this set-aside requirement, thereby
benefitting retail customers.
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In their joint reply comments, PEC, Power Agencies,-ElectriCities and GreenCo offer
several other justifications in support of Peregrine’s Petition: (1} that the use of steam is very
efficient, and to not allow thermal RECs to satisfy the set-aside requirements is essentially
wasting renewable energy; (2) that, because the number -of potential generators is limited,
allowing generators of thermal RECs to conipete will enhance the market and create additional
opportunities to satisfy the set-aside requirements; and (3) the more technologies available to
. meet the set-aside requirements will result in greater opportunities for electric power suppliers to
mest the requirements and greater price competition.

Power Agencies and ElectriCities

In their comments, Power Agencies and ElectriCities argue that the Commission, in its
January 20, 2010 Order accepting registration of GES’s facility, has already determined that the
statute allows the use of thermal RECs to satisfy the poultry waste set-aside requirement:

The Commission would not require GES to regularly provide data to the REC
tracking system regarding “qualifying thermal energy peneration data” .and the
percent of those “energy streams” that is ultimately derived from poultry waste
versus other biomass materials unless the “useful” thermal energy used to heat the
Collins Chick Farm i$ eligible to meet the poultry waste set-aside and produce
poultry waste RECs.

Nevertheless, Power Agencies and ElectriCities. support the Petition filed by Percgrine. The use
of the off-ramp is in the public interest because to not do so will inhibit the development of a
robust, competitive poultry waste generating industry and result in unnecessarily high costs for
REPS compliance that will ultimately be paid for by North Carolina ratepayers.

Weyerhauser and KapStone

In their comments, Weyethause and KapStone also supported Peregrine’s Petition, each
stating an interest in developing CHP at their plant. Weyerhauser argues that the REPS “should
embrace the increased efficiency of CHP facilities by recognizing the useful thermal energy
derived from such facilities” and that low-cost, reliable steam generated from such a facility
could help its mills be more competitive. KapStone similarly states that a competitively priced
reliable source of steam will help it remain economically viable in a very competitive business
environment, and argues that “without the useful thermal energy counting toward the poultry
waste set-aside requirement, the electric suppliers will not pay a price for the renewable
attributes that will support these type projects.”

Fibrowatt

In its comments, Fibrowatt opposes Peregrine’s request, arguing that it will further delay
the effort to comply with the poultry waste set-aside requirement. Fibrowatt agrees with the
Public Staff that the statute allows only “electric power sold to retail electric customers™ to .
satisfy the poultry waste set-aside requirement, It disagrees with Peregrine that a modification is
necessary to allow the development of a robust, competitive poultry waste generating industry or
that without thermal energy credits the poultry waste generating industry in North Carolina
would be expensive and non-competitive, stating that “[t]here is absolutely no evidence to
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support this, and much of the data in this regard is currently the subject of private commercial
discussions.” Fibrowatt argues that there are ample competitive, affordable proposals to meet the
poultry waste set-aside requirement currently before the electric power suppliers in North
Carolina that can meet the poultry waste set-aside requirement without the requested change of
law. As evidence of this, Fibrowatt notes that the electric power suppliers dropped their
August 2009 Joint Motion to delay and reduce the poultry waste set-aside requirement:

Serious and advanced discussions are ongoing between the electric suppliers and
several other providers of poultry waste generated power. The pasties who have
labored to form these contracts have done so on the belief that the rules would not
change at the last minute.

Bakst and NCSEA

In his comments, Bakst agrees with the Public Staff that the statute does not allow the use
of thermal RECs to satisfy the poultry waste set-aside requirement: “The legislature made a
choice, right or wrong, to exclude thermal energy to meet the poultry set-aside. The express,
language is not in dispute. Bakst further opposes Peregrine’s' Petition to alter the set-aside
provision on the basis that the Commission has limited authority under the off-ramp provision
and that such authority is insufficient to-allow the Commission to grant the Petition. Bakst notes
that the off-ramp provision only allows the Commission to “modify or delay” certain provisions
of the statute. In analyzing the word “modify,” Bakst concludes that the Commission has the
authority to make the requirements of Senate Bill 3 “less extreme” if compliance is not feasible,
but that the Commission cannot “add new language to the Jaw or make its own substantive policy
decisions™:

The legislature did not use the word “change” or “revise” in the off-ramp
provisien, It chose “modify” because it envisioned the Commission neeiing to
make slight alterations to existing requirements in the law. If the Commission
makes a policy decision by completely changing the statute as is being requested,
the Commission would be ignoring the express will of the legistature and
replacing it with its own views. To add thermal energy is to create new langnage
that is in no way connected to the express language and intent of the provision
being modified. ... Creating new language out of whole cloth, without being
constrained by the statutory provision being modified, would give the
Commission carte blanche to pass its own legislation. ... Peregrine’s arguments
regarding the public interest may be compelling. However, the legislature has
made a choice not to include thermal energy. If Peregrine seeks a change, it
should go to the legislature and convince them to change the law. It is not the
Commission’s role to do the legislature’s job, as Peregrine would like it to do.
[Emphasis in original.)

NCSEA, in its reply comments, echoes Bakst’s concems that the modification sought
viclates the doctrine of separation of powers. While NCSEA does not oppose Peregrine's
substantive proposal, it argues that Peregrine’s request must be denied. NCSEA argucs that
Peregrine’s request to the Commission is a broad, substantive change:
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In every sense, the change requested by Peregring would be an amendment to the
REPS Law, not just the exercise of enforcement discretion. If the off-ramp
provision were to operate so broadly, it would put the Commission in the place of
the General Assembly, vitiate the separation -of powers doctrine and violate the.
federal and state Constitutions. The executive branch executes and administers the
law and has broad enforcement discretion; it does not enact, amend or repeal
laws., Thus, the off-ramp allows the Commission to address compliance by
(delaying compliance dates or modifying compliance targets; it does not allow the
“Commission to enact a whole new method of compliance. That is precisely what
Peregrine is asking the Commission to do, If the changes Peregrine wants are
beneficial and promote the public policy, the appropriate venue for making that
correction or change is the General Assembly.

Peregrine

In its Petition, Peregrine argued that, while the Public Staff’s position in the GES matter
that thermal RECs may not be used to meet the poultry waste set-aside requirement is not
unreasonable, it will inhibit the development of 4 robust, competitive poultry waste generaling
industry and wiil result in unnecessarily high costs for REPS compliance to both the electric
power suppliers and their customers. Peregrine further argued that the current opportunity for the
development of poultry waste electric-only power generation is, essentially, a very narrow and
limited marketplace. As long as this remains the case, development of efficient, economical,
competitive poultry waste generation will be stifled. Use of the off-ramp provision by the
Commission to encourage renewable energy development and competition by allowing the
poultry waste set-aside provision to recognize both the useful them:al and electric energy is in
the public interest and ought to be approved,

In its initial comments, Peregrine disagrees with the Public Staff and argues that the
language of the poultry waste set-aside provision only requires that a specific resource — poultry
waste — be used to meet the set-aside requirement, not that only electric power, a means of
compliance, may be used to meet the requirement. The Commission should resclve the issue in
this proceeding by clarifying that the poultry waste set-aside provision allows the use of thermal
RECs rather than by invoking the off-ramp. However, should the Commission determine that the
use of thermal RECs cannot be accomplished without using the off-ramp, then Peregrine requests
that the Commission do so as quickly as possible,

In its reply comments, Peregrine notes that most of the comments received strongly
support its Petition. Only the comments of Fibrowatt and Bakst oppose Peregrine’s Petition.
Peregrine argues that “modify” should not be interpreted as Bakst argues; rather, the delegation
of authority in the off-ramp provision allows the Commission

to “fine tune™ Senate Bill 3 so that it would work to achieve the best
methodologies for obtaining the policy goals specified by the General Assembly!
Neither Peregrine nor any other party is suggesting that the Commission change
the overall REPS goals of the statufe, To the contrary, Peregrine and its supporters
are simply urging the Commission to take steps whlch will allow the statute to
work as the General Assembly intended.
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Peregrine further disagrees with Fibrowatt’s assertions and challenges Fibrowatt’s motives as a
high-cost supplier of poultry waste derived energy. Peregrine notes that months of negotiations
have resulted in no contract between Fibrowatt and the State’s electric power suppliers because
of Fibrowatt’s “highly elevated costs. ... It is the Fibrowatt ox which is being gored; it is not
surprising that they are opposed.”

Public Staff

In its comments, the Public Staff supports Peregrine’s Petition to medify the poultry
waste set-aside requirement: “By exercising its off-ramp authority as Peregrine has proposed, the
Commission will facilitate the efforts of the State’s electric power suppliers to satisfy the poultry
waste set-aside at a reasonable cost.” The Public Staff reiterated its position that the cwrent
provision does not allow the use of thermal RECs, but agreed with Percgrine that the language is
too restrictive, stating:

[1t] would be desirable if facilities that generate electricity from pouliry litter could
use their waste heat to earn thermal RECs that are eligible for [sic] meet the poultry
waste set-aside. However, in the Public Staff’s view, the best way to achicve this
result is by modifying the provisions of subsection (f) pursuant to the off-ramp, rather
than by adopting a strained interpretation of the existing language that could be
reversed on appeal.

Thus, for the reason advanced by Peregrine, the Public Staff strongly supports Peregrine’s
Petition. With regard to procedure, the Public Staff states that Percgrine, which is not an electric
power supplier, is not required to demonstrate the reasonableness of the electric power suppliers’
efforts to comply with the statute. The Public Staff states that Peregrine’s verified Petition
provides a prima facie demonstration of the need for a modification of the pouliry waste set-
aside on a statewide basis. There is no need for any further demonistration that a modification is
needed by any specific supplier or group of suppliers. Lastly, the Public Staff notes that the off-
ramp

constitutes an unusual delegation of legislative authority (with appropriate
limitations and guidelines) to an administrative agency. As such, it reflects the
General Assembly’s confidence in the Commission. The Commission should not
be hesitant to exercise the authority granted by subdivision (f)(2), but it should,
and undoubtedly will, conduct this and other off-ramp proceedings with great
care, enstring that interested parties have the opportunity to present all relevant
facts and put forth all their arguments for and against the proposed modification.

In its reply comments, the Public Staff disagrees with the comments of Fibrowatt and
Bakst. First, the Public Staff disagrees that a modification will result in delay; however, even if it
does, it is outweighed by a reduction in the cost of compliance with the set-aside requirement,
Second, using its own analysis of the word “modify,” the Public Staff disagrees with Bakst’s
contention that the only allowable modifications under the off-ramp are those which narrow,
rather than expand, a statutory provision. The Public Staff further disagrees with Bakst that the
off-ramp is an unlawful delegation of legislative power because the Commission is provided
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with adequaté standards fo govem its decisions — that any modification be “in the public
interest.”

DISCUSSION AND CONCLUSIONS .

The Commission agrees with the Public Staff and others that thermal RECs may not be
used to meet the swine and poultry waste set-aside requirements, as written. G.S. 62-133.8(f)
provides, in pertinent part, as follows: ’

For calendar year 2014 and each calendar year thereafter, at least
500,000 megawatt hours of the total electric power sold to retail electric
customers in the State shall be supplied, or contracted for supply in each year, by
poultry waste combined with wood shavings, straw, rice hulls, or other bedding
material,

The language of this provision stands in stark contrast with that of G.S. 62-133.8(d), the solar
set-aside, which provides, in pertinent part, as follows:

For calendar year 2018 and for each calendar year thereafler, at lsast two-tenths of

one percent (0.2%) of the total electiic power in kilowatt hours sold to retail electric
customers in the State, or an equivalent amount of energy, shall be supplied by a -
combination of new solar electric facilities and new metered solar thermal energy
facilities. ... [Emphasis added.] . o

Thus, the General Assembly explicitly included thermal RECs for compliance with the solar set-
aside réquirement, and knew how to do so had it wanted to allow useful, measurable thermal
energy derived from poultry waste to satisfy the set-aside requirement. In addition, the General
Assembly drew a distinction between electric power generated by renewable energy resources,
on the one hand, and useful, measurable’ thermal energy génerated by renewable energy
resources, . on the other, in at least two other sections of G.S.62-133.8. For example, in
G.8. 62-133.8(a)(7), the General Assembly defined a "renewable energy facility” as one that
either (a) gencrates clectric power by use of a renewable energy resource or (b) generates useful,
measurable thermal energy by the use of a renewable energy resource, including solar thermal
and CHP. In addition, in G.S.62-133.8(a)(8), the legislature defined a "renewable energy
resource” as, among other things, "waste heat derived from a renewable energy resource and
used to produce clectricity or useful, measurable thermal energy.” Thus, the General Assembly
distinguished between clectric power produced by a renewable energy resource and thermal
energy produced by a renewable energy resource, and it did not include both types in the poultry
wasle set-aside provision as it-did in the solar set-aside provision. The same reasoning also
applies to the swine waste set-aside provision, G.8. 62-133.8(¢). The swine and poultry waste
set-aside provisions do not contain language similar to that of the solar set-aside provision; they
only refer to "electric power.” The statute allows CHP facilities to qualify as renewable energy
facilities or new renewable encrgy facilities and earn RECs for the waste heat used to produce
“useful, measurable thermal or mechanical energy at a retail electric customer’s facility” to
satisfy the general REFS requirements. However, while supporting CHP and recognizing the
increased efficiencies it represents, the Commission concludes that thermal RECs generated by a
CHP facility may not be used to satisfy the swine or poultry waste set-aside requirements of

[
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G.S. 62-133.8(¢) and (f). RECs may satisfy the swine and poultry waste sct-aside requirements
only if they result from the actual generation of electric power from swine or poultry waste.
Nothing in the Commission’s rules or its January 20, 2010 Order in Docket No. SP-578, Sub 0
accepting registration of GES’s facility specifically addresses this issue or is inconsistent with
this conclusion.

.

Therefore, G.S. 62-133.8(f) would have to be modified pursuant to the off-ramp in order
to allow RECs associated with the thermal energy output of a CHP facility which uses poultry
waste as a fuel to satisfy the poultry waste set-aside requirement. The Commission is aware of
the exceptional nature of the off-ramp provision and the anthority delegated to it by the General
Assembly in the implementation of the REPS requirements of Senate Bill 3. Although the
Commission is not persuaded that its authority under the off-ramp is s limited as that suggested
by Bakst, it believes that the off-ramp should be narrowly construed and will exercise its
authority under the off-ramp sparingly.

Notwithstanding the strong support for Peregrine’s Petition in the comments filed by the
parties in this proceeding, the Commission concludes that good cause has not been demonstrated
to invoke its discretionary authority pursuant to the off-ramp provision to modify the poultry
waste set-aside provision as requested by Peregrine. In this case, the State’s electric power
suppliers have recently issued a reqitest for proposals (REP) for poultry waste derived energy to
satisfy the set-aside requirement and are negotiating with a number of developers. In their
recently filed REPS compliance plans, in Docket No. E-100, Sub 128, the electric power
suppliers indicated that they believe the amount of poultry waste energy proposed in response to
the RFP will be sufficient to allow them to meet the set-aside requirement. The Commission,
therefore, will not modify the pouliry waste set-aside provision to broaden the means of
compliance in the absence of stronger evidence that compliance with the statute, as written, is
not feasible.

The fact that the electric power suppliers have not yet been able to finalize an agreement
with Fibrowatt does not demonstrate that they will be unable to meet the requirements set forth
in the statute, as argued by some parties in their comments. The electric power suppliers
previously filed and withdrew a request to modify and delay the requirements of the poultry
waste set-aside provision, and they may reassert such a request in the firture if compliance does
" not appear possible despite reasonable efforts by the electric power suppliers. Even if the
Commission were willing to invoke the off-ramp to modify the poultry waste set-aside provision
because of the difficulty in obtaining sufficient energy derived from poultry waste resources, it'is
premature to do so now given that compliance with the poultry waste sct-aside provision by the
electric power suppliers is not required until 2012. Altematively, as suggested by Bakst and
NCSEA, Peregrine and its supporters should look to the General Assembly to modify the statute
to allow the use of thermal RECs to meet the swine and poultry waste set-aside requirements.
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IT 1S, THEREFORE, ORDERED that Peregrine’s August 10, 2010 Petition requesting
that the Commission modify the poultry waste set-aside requirement shall be, and hereby is,
denied.

ISSUED BY ORDER OF THE COMMISSION.
This the 8" day of October, 2010. :

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

Commissioner Lotinzo L. Joyner did not participate in this decision.

Sw100810.01

DOCKET NO. E-100, SUB 113

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Rulemaking Proceeding to Implement ) ORDER ON JOINT MOTION
Session Law 2007-397 ) FOR DECLARATORY RULING

) REGARDING COST RECOVERY

BY THE COMMISSION: A Joint Motion was ‘filed in this docket on
September 14, 2010, by Progress Energy Carolinas, Inc. (PEC); Duke Energy Carolinas, LLC
(Duke); Dominion North Carolina Power; North Carolina Electric Membership Corporation;
GreenCo Solutions, Tng.; North Carolina Eastern Municipal Power Agency; and North Carolina
Municipal Power Agency No. 1 (collectively, Movants), Movants seek a dectaratory ruling fromi
the Commission that an electric public utility is entitled to recover through G.S. 62-133.2(21)(6) -
the total delivered costs of all megawatt-hours purchased from renewable energy facilities and
new renewable energy facilities as defined by G.S. 62-133.8, regardless of whether the electric
public utility purchases the renewable energy certificate (REC) associated with the renewable
energy.

The Commission issued an Order on Septerber 16, 2010, allowing parties an opportunity
to file comments and reply comments. Cormments have been filed by Movants; Carolina Utility
Customers ‘Association, Ine. {CUCA); Green Energy Solutions NV, Inc. (GES); and the Public
Staff.

As background, the Commission notes that G.8. 62-133.8 imposes various obligations on
electric power suppliers, ie., elecirie public utilities, electric membership corporations and
municipalities, under the Renewable Energy and Energy Efficiency Portfolio Standard (REPS),
G.5. 62-133.8(b) through (f). Two of these obligations are for the purchase of renewable energy
generated by the use of swine and poultry waste resources, and these obligations are each stated
in terms of an aggregate requirement for the entire State. G.S. 62-133.8(c) and (f). In its Order on
Pro Rata Allocation of Aggregate Swine and Poultry Waste Set-aside Requirements and Motion
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for Clarification issued March 31, 2010, in Docket No. E-100, Sub 113, the Commission
approved .a pro rata mechanism proposed by the electric power suppliers as a means of
determining compliance with the statewide aggregate swine and poultry waste set-aside
requirements, The Commission subsequently approved collaborative efforts by most -of the
electric power suppliers to meet these statewide aggregate requirements. Qrder on Withdrawal of
Joint Motion, Issuance of Joint Request for Proposals, and Allocation of Swine Waste Set-aside
Requirement, Docket No. E-100, Sub 113 (Feb. 12, 2010); Order on Joint Motion to Approve
Collaborative Activity Regarding Poultry Waste Set-aside Requirement, Docket No. E-100,
Sub 113 (June 25, 2010). Although most of the energy generated from swine waste, for example,
will be purchased by PEC pursuant to these approved collaborative efforts because a majority of
the swine farms in North Carolina are located in the Eastern part of the State in PEC’s assigned
service territory, many of the RECs associated with that energy will likely be purchased by Duke
and other electric power suppliers in the State to meet their pro rata allocation of the statewide
aggrepate set-aside requirement.

The Joint Motion presents an issue as to the cost recovery by an electric public utility for
such purchases of energy from swine and poultry waste generators (which will also likely be
qualifying facilities as defined in the Public Utility Regulatory Policies Act of 1978 (PURPA))
where the REC associated with the energy is being purchased by another North Carolina electric
power supplier for REPS compliance. Movants seek a declaratory ruling that a public utility will
be able to recover all of the costs incurred for such power purchases through
G.S. 62-133.2(al)(6) of the fuel adjustment clause statute.

The relevant statutory provisions are as follows:

G.S. 62-133_8(h)(4) allows electric power supplicrs to recover through an annual REPS
rider the incremental costs incurred to comply with the REPS requirements. The incremental
costs recoverable through this REPS rider include “all reasonable and prudent costs incurred by
an electric power supplier to comply with the requirements. of subsections (b), (c), (d), (e), and
(f) of this section that are in excess of the electric power supplier’s avoided costs other than those
costs recovered pursuant to G.S. 62-133.9.” G.S. 62-133.8¢h)(1)a. The cost of purchasing a REC
is an example of such an incrementa! cost. These costs are subject to the total cost cap of
G.S. 62-133.8(h)(3) and the per-account caps of G.S. 62-133.8(h)(4).

G.8. 62-133.2(a) of the fuel adjustment statute provides that the Commission

shall permit an electric public utility that generates electric power by fossil fitel or
ruclear fuel to charge an increment or decrement as a rider to its rates for changes
in the cost of fuel and fuel-related costs used in providing its North Carolina retail
customers with electricity from the cost of fuel and fuel-related costs established
in the electric public utility’s previous general rate case on the basis of cost per
kilowatt-hour.

G.S. 62-133.2(al) defines the term “cost of fuel and fiel-related costs,” and it includes the
following subsections:
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(5}  The capacity costs associated with all purchases of electric power from qualifying
cogeneration facilities and qualifying small power production facilities, as defined
in 16 U.S.C. § 796, that are subject to economic dispatch by the electric public
utility.

(6)  Except for those costs recovered pursuant to G.S. 62-133.8(h), the total delivered
cosis of all purchases of power from renewable energy facilities and new
renewable energy facilifies pursuant to G.S. 62-133.8 or to comply with any
federal mandate that is similar to the requirements of subsections (b), {¢), (d), (e),
and (f) of G.S. 62-133.8. .

(7)  The fuel cost component of other purchased power.
Comments of the Parties

In their initial comments, Movants argue that the fuel adjustment clause statute,
G.S. 62-133.2, and the REPS statute, G.S. 62-133.8, together provide for full recovery of costs
incurred by an electric public utility to purchase power from renewable energy facilities and riew
renewable energy facilities. The “incrementa] costs,” including the cost of RECs, are recovered
through the REPS rider; the remaining costs are recovered through the fuel adjustment clause
rider. In this. case, the RECs associated with the swine and poultry waste energy are being
allocated to other electric power suppliers 10 meet the statewide aggregate set-aside requirermnent,
so none of the costs incurred by the utility are “incremental costs” recoverable pursuant to
G.S. 62-133.8. Therefore, argue the Movants, the costs the utility incurs in purchasing the
renewable energy are recoverable through the fuel adjustment clause rider pursuant to
G.S. 62-133.2,

In its initial comments, the Public Staff states that it supports the pro rata allocation of the
statewide poultry and swine waste set-aside and is sympathetic to Movants” concems, but that it
opposes the request on the grounds that G.S.62-133.2(al)(6) does not authorize recovery
through the fuel adjustment clause statute of the total delivered costs of a utility’s purchases of
energy from renewable energy facilities and new renewable energy facilities when the utility
does not purchase the associated REC. The Public Staff interprets the phrase “purchases of

_power from renewable emergy facilities and new renewable energy faciiities pursuant to
G.8.62-133.8” as limited to purchases to meet-the purchaser’s own REPS obligation, ie.,
purchases bundled with the associated REC.

While the megawatt-hours purchased may be used to serve the electric public
utility’s customers, the total delivered costs of those purchases would not have
been incurred by the electric public utility pursuant to G.S. 62-133.8 absent the
REPS obligations of other electric power suppliers. These cosis might have been
incurred by the electric public utility pursuant to its PURPA obligations, but in.
that case, their recovery would be govemed by subsections (5) and (7) of
G.8. 62-133.2(al), not subsection (6). [Emphasis in original.]

Altematively, states the Public Staff, if any relief is allowed, that relief should be limited to only
those purchases made as part of a collaborative effort by electric power suppliers to meet the
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statewide aggregate swine and poultry waste set-aside requirements. The Public Staff suggests
that there are alterative ways to deal with Movants® concems — such as wheeling the energy to
the suppliers.that purchase the RECs or a “virtual pooling mechanism” — that would both allow
cost recovery and comply with the General Statutes.

CUCA also opposes the request. CUCA 'states that it has consistently argued that the fuel
adjustment clause statute should be strictly limited, and that this request would set a bad
precedent for expanding the scope of cost recovery through fuel adjustment clause proceedings.
CUCA states that the motion is premature and that it would be better for the General Assembly
to clarify the matter.

In its comments, GES states that it has submitted proposals to each of the Movants,
wherein it proposes fo sell to these utilities electricity at their respective avoided costs, which the
utilities are permitted to recover pursuant to G.S.62-133.2(al)(6). Scparately, GES will be
offering for sale, at the prevailing market rate, the RECs associated with the generation of
renewable energy that is prodn{ced at GES’s facilities.

In their reply comments, Movants reiterate that, since a utility purchasing energy without
the associated RECs cannot recover any of its costs through the REPS rider, “all of the purchased
power costs are 10 be recovered through the fuel and fuel-related costs rider.” They argue that the
Public Staff fails to appreciate the unique situation posed by the REPS statewide aggregate swine
and poultry waste set-aside obligations. Absent the approved pro rata allocation mechanism, all
of the renewable energy purchased under the statewide aggregate obligation would have been
purchased pursuant to G.S.62-133.8. “The fact that a simple administrative measure was
necessary to enable an equitable division of the statewide aggrepate obligation should not result
in either an increase in costs to North Carolina customers or an unfair imposition of potentially
stranded costs to any cne utility.” Movants argue that the General Assembly’s goal was to allow
recovery of all costs that suppliers incur in complying with the REPS standards and that the
Public Staffs position would leave some costs “trapped and nnrecovered.” Movants state that the
alternatives suggested by the Public Staff present “knotty questions and strained interpretations”
that can be avoided by allowing the declaratory ruling as requested.

In its reply comments, the Public Staff argues that Movants’ interpretation of
G.S. 62-133.2(al)(6) is not only contrary to the purpose and intent of the statute, but is contrary
to the plain language of the statute itself. The Public Staff reasons as follows:

The phrase “pursuant to” — a complex preposition meaning “under” or “in
accordance with” [footnote omitted] — when used with G.S. 62-133.8, clearly
modifies “all purchases of electric power from renewable energy facilities and
new renewable energy facilities,” not the facilities themselves. .... Similarly, the
phrase “to comply with any federal mandate that is similar to the requirements of
subsections. (b), (¢), (d), (), and (f) of G.8. 62-133.8,” which is not quoted by
Movants, also modifies “all purchases of electric power from renewable energy
facilities and new renewable energy facilities.”
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Thus, the Public Staff argues that the General Assembly intended for only the costs of bundled
power purchased by a public utility to meet its own REPS obligations under either G.S. 62-133.8
or a similar federal mandate to be recoverable through G.S. 62-133.2(al){6).

Discussion and Conclusjons

After carefill consideration, the Commission finds good cause to grant, in part, the relief
requested in the Joint Motion. To the extent an electric public utility purchases power from a
swine or poultry waste-fucled renewable energy facility or new renewable energy facility to
comply with the requirements of Senate Bill 3, as interpreted and implemented by Commission
order, without purchasing the RECs associated with such power purchases, it may recover the
costs of such purchases under G.S. 62-133.2(al)(6) if such RECs are acquired by another electric
power supplier for REPS compliance. Neither the amended fiel adjustment clause statute nor
G.S. 62-133.8 contains an express requirement that the purchases of power and associated RECs
be bundled as a prerequisite for cost recovery through G.8. 62-133.2(a1){6), and for purposes of
this case the Commission declines to impose one. The Commission’s ruling, however, is limited
only to the narrow facts of Movants’ specific request addressing purchases of power from swine
and poultry waste-fueled renewable energy facilities or new renewable energy facilities to
comply with the set-aside requirements at issue.

Since enactment of the REPS statute, the Commission has repeatedly been presented with
issues regarding the statewide aggregate swine and poultry waste set aside obligations. In each
instance, the Commission has interpreted the statute consistent with the legislature’s intent that
North Carolina electric power suppliers be required to collectively purchase certain amounts of
energy primarily generated from local swine and poultry waste resources.

So that an electric public utility will not be penalized by the REPS requirements, the
General Assembly amended the firel adjustment ¢lause statute to allow full recovery through the
fuel adjustment clause and REPS riders of all costs reasonably and prudently incurred to comply
with the REPS requirements. Subsection (al)(6) of the amended fuel adjustment clause statute
specifically provides that, “Je]xcept for those costs recovered pursuant to G.S. 62-133.8(h), the
total delivered costs of all purchases of power from renewable energy facilities and new
renewable energy facilities pursuant to G.S. 62-133.8...." The Commission determines that the
second “pursuant to” phrase is synonymous with the phrase ‘“to comply with™ found thereafier in
the same subsection.

In implementing Senate Bill 3 and the statewide aggregate requirement of the swine and
poultry waste set-asides, the Commission has approved pro rata requirements that may result in
PEC or another electric public utility purchasing power generated from swine and poultry waste
to comply with the statewide aggregate set-aside requirements that is not bundled with the RECs
constituting the associated snvironmental attributes. To comply with the statutes as interpreted
and implemented by the Commission, another clectric power supplier will purchase these
unbundled swine and poultry waste RECs for REPS compliance. As the electric public utility
will be purchasing power from the poultry and swine waste-fueled renewable energy facilities or
new renewable energy facilities to comply with the statewide aggregate swine and poultry waste
set-aside requirements of G.S. 62-133.8, as interpreted and implemented by Commissjon order,
its purchases satisfy the requirement of G.S. 62-133.2(a1)(6) that they be made to comply with
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G.S. 62-133.8. The Commission, therefore, determines that, notwithstanding the fact that REC
costs and ownership are apportioned among the electric power suppliers on a pro rata basis to
meet the REPS statewide aggregate swine and poultry waste set-aside requirements, all of the
energy associated with such RECs purchased is purchased “pursuant to G.S.62-133.8” as
provided in the fuel adjustment clause statute, G.S. 62-133.2(a1)(6).

The Commission takes judicial notice that North Carolina is the only state in the country
that has adopted swine and poultry waste resource set-aside requirements as part of its renewable
portfolio standard. Even more unique is the adoption of statewide aggregate standards for
compliance with these set-aside requirements. But for these particular sct-aside requirements, it
is likely that few, if any, swine and pouliry waste-to-energy gencrating facilities would be
constructed in North Carolina to meet the general REPS requirement, and the issue raised in the
Joint Motion would be moot because there would be no purchases from such facilities by this
State’s electric public utilities unbundled from the associated RECs. Therefore, to further efforts
of the State’s electric power suppliers to comply with these unique set-aside requirements, the
Commission concludes that all purchases of electricity from swine and poultry waste-fueled
electric generating facilities by this State’s electric public utilitics, whether bundled with or
unbundled from the associated RECs, are made in order to comply with the provisions of
G.S. 62-133.8 as long as the associated RECs are purchased by a North Carolina electric power
supplier: to comply with the REPS statewide aggregate swine and poultry waste set-aside
requirements.

For the reasons set forth above, the Commission, therefore, concludes that the request for
a declaratory ruling should be granted, in part, as follows: with regard to purchases of power by
an electric public utility from renewable energy facilities or new renewable energy facilities
where the electric public utility is not also purchasing the associated RECs, except for those costs
recovered pursuant to G.S. 62-133.8, an electric public utility is entitled to recover through
G.S. 62-133.2(al)(6) the total delivered costs of all purchases of power from renewable energy
facilities or new renewable energy facilities that are made to comply with the REPS statewide
aggregate swine and poultry waste set-aside requirements of G.S.62-133.8(c) and (f), as
interpreted and implemented by Commission order, where the associated RECs are purchased by
another North Carolina electric power supplier to comply with the REPS statewide aggregate
swine and poultry wasle set-aside requirements.

The Commission notes that Movants® specific request is limited to purchases of power
made to meet the poultry and swine waste set-aside requirements as interpreted by prior
Commission orders approving the pro rata mechanism, The Commission further notes, however,
that, somewhat inconsistently, Movants” prayer for relief is not specifically limited to purchases
of power made to meet the poultry and swine waste set-aside requirements, but is so broadly
worded that it would also apply to-other purchases of energy from renewable energy facilities or
new renewable energy facilities. For example, the relief requested in the Joint Motion could
apply to the purchase of renewable encrgy generated by a solar phétovoltaic facility where the
RECs were unbundled from the energy and sold to NC GreenPower or to another entity not
subject to the North Carolina REPS requirement. The Commission does not believe that the
amended fuel adjustment clause statute may be interpreted so broadly as to allow recovery.
through the fuel adjustment clause rider of the cost of all energy purchased from renewable
energy facilities or new renewable energy facilities, “regardless of whether the electric public
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utility purchases the [REC] associated with the purchase of the renewable [energy],” as requested:
in Movants® prayer for relief. The Commission’s Order herein, therefore, is strictly limited as set
forth above to,purchases of power from renewable energy facilities or new renewable energy
facilities that are made to comply with the REPS statewide aggregate swine and poultry waste
set-aside requirements of G.S. 62-133.8(¢) and (f) where the associated RECs are purchased by
another North Carolina electric power supplier to comply with the REPS statewide aggregate
swine and pouliry waste set-aside requirements,

IT IS, THEREFORE, SO ORDERED:.

ISSUED BY ORDER OF THE COMMISSION,
Thig the 23" day of November, 2010,

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

$wi1l12310.01

DOCKET NO. E-100, SUB 113
DOCKET NO. E-100, SUB 121

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION
DOCKET NO. E-100, SUB 113

In the Matter of.
Rulemaking Proceeding to Implement Session
Law 2007-397
ORDER EXTENDING DEADLINE FOR
DOCKET NO. E-100, SUB 121 THE ISSUANCE OF HISTORIC RECS
In the Matter of
Implementing a Tracking System for
Renewable Energy Certificates Pursuant to
Session Law 2(107-397

e e M Yt? Mt Nl Vg N N N N st

BY THE COMMISSION: In its August 3, 2010 Order issued in the above-captioned
dockets, the Commission concluded that its rules should encourage the issuance of renewable
energy certificates (RECs) in a tracking system as soon as possible folléwing the production of the
energy associated with the RECs. The Commission, therefore, ordered that, as of January 1, 2011,
renewable energy facilities and new renewable energy facilities that participate in NC-RETS are
only eligible for historic REC issuances for energy production going back two years.

To ensure that all facilities have an adequate opportunity to register with the Commission
and with NC-RETS and to have their historic energy production data dating' back to
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January 1, 2008, reported to NC-RETS, the Commission ﬁnds good cause to extend the deadline
until June I, 2011, for REC issuances based upon historic energy production data. As noted in
the Commission’s earlier Order, this decision only affects the issuance of RECs for facilities
participating in NC-RETS, and will have no effect on the issuance of RECs eamed by facilities
participating in other registries; such facilities will have to abide by their registries’ rules
regarding the eligibility of historic production data for REC issuance,

IT IS, THEREFORE, ORDERED that, on and after June 1, 2011, renewable energy
facilities and new renewable energy facilities that participate in NC-RETS may have RECs
issued for no more than two years® worth of historic energy preduction data,

ISSUED BY ORDER OF THE COMMISSION.
This the 10" day of December, 2010.

NORTH CAROLINA UTILITIES COMMISSION

Gail L. Mount, Deputy Clerk
Kkh121010:01

DOCKET NO. E-100, SUB 118
DOCKET NO. E-100, SUB 124

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION
In the Matter of

Investigation of Integrated Resource ) ORDER APPROVING INTEGRATED
Planning in North Carolina — 2008 and 2009 ) RESOURCE PLANS AND REPS
) COMPLIANCE PLANS

HEARD: Commission Hearing Room 2115, Dobbs Building, 430 North Salisbury Street,
Raleigh, North Carolina, on March 15, 16, 17, and 18, 2010

BEFORE:  Commissioner William T, Culpepper, III, Presiding; Chairman Edward S. Finley,
Jr.; Commissioner Lorinzo L. Joyner; Commissioner Bryan E. Beatty, and
Commissioner Susan W. Rabon

APPEARANCES:

For Carolina Power & Light Company, d/b/a Progress Energy Carolinas, Inc. (PEC):

Len S. Anthony, General Counsel, and Kendal C. Bowman, Associate General
Counsel, 410 South Wilmington Street, Post Office Box 1551, PEB 17A4,
Raleigh, North Carolina 27602-1551
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For Duke Energy Carolinas, LLC (Duke):
Lara S. Nichols, Associate General Counsel and Charles A. Castle, Senior

Counsel, Duke Energy Corporation, 526 South Church Street, EC03T/Post Office
Box 1006, Charlotte, North Carolina 28201-1006

For Duke and Virginia Electric and Power Company, d/b/a Dominion North Carolina
Power (DNCF):

Robert W. Kaylor,.Law Office of Robert W. Kaylor, P.A., 3700 Gleawood
Avenue, Suite 330, Raleigh, North Carolina 27612

For North Carolina Waste Awareness & Reduction Network (NC WARN):
John D. Runkle, Post Office Box 3793, Chapel Hill, North Carolina 27515
For Carolina Industrial Group for Fair Utility Rates (CIGFUR):

Carson Carmichael, Bailey & Dixon, L.L.P;, Post Office Box 1351, Rajeigh,
North Carolina 27602-1351

3

For CPI USA North Carolina, LLC (CPI USA) and formérly known as EPCOR USA
North Carolina, LLC:

M. Gray Styers, Jr., Styers & Kemerait, PLLC, 1101 Haynes Street, Suite 101,
Raleigh, North Carolina 27604 .

For Haywood, Rutherford, and Piedmont Electric Membership Corporations (EMCs):

Charlotte A. Mitchell, Styers & Kemerait, PLLC, 1101 Haynes Street, Suite 101,
Raleigh, North Carolina 27604

For the North Carolina Sustainable Energy Association (NCSEA):

Kurt J. Olson, 1111 Haynes Street, Raleigh, North Carolina 27608
For the Southern Environmental Law  Center (SELC), Sierra Club, Environmental
Defense Fund, and Southern Alliance for Clean Energy (collectively the Environmental

Intervenors):

Gudrun Thompson, Southern Environmental Law Center, 200 West Franklin
Street, Suite 330, Chapel Hill, North Carolina 27516

- For the Using and Consuming Public:
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Kendrick C. Fentress, Robert S. Gillam, and Lucy E. Edmondson, Staff
Attorneys, Public Staff — North Carolina Utilities Commission (Public Staff),
4326 Mail Service Center, Raleigh, North Carolina 27699-4326

Leonard G. Green, Assistant Attorney General, North Carolina Department of
Tustice, Post Office Box 629, Raleigh, North Carolina 27602-0629

BY THE COMMISSION: General Statute 62-110.1(c) requires the North Carolina
Utilities Commission (Commissien) to “develop, publicize, and keep current an analysis of the
Tong-range needs™ for electricity in this State. The Commission's analysis should include: (1) its
estimate of the probable future growth of the ‘use of electricity; (2) the probable needed
generating reserves; (3) the extent, size, mix, and general location of generating plants; and (4)
arrangements for pooling power to the extent not regulated by the Federal Energy Regulatory
Commission (FERC). G.S. 62-110.1 further requires the Commission to consider this analysis in
acting upon any petition for the issuance of a certificate for public convenience and necessity of
construction of a generating facility. In addition, G.S. 62-110.1 requires the Commission to
submit annually to the Govemor and to the appropriate committess of the General Assembly a
report of: (1) the Commission's analysis and plan; (2) the Commission’s progress to date in
carrying out such plan; and (3) the program of the Commission for the ensuing year in
connection with such plan. G.S. 62-15(d) requires the Public Staff to assist the Commission in
making its analysis and plan pursuant to G.S, 62-110.1.

G.S. 62-2(3a) declares it a policy of the State to

assure that resources necessary to meet future growth through the provision of
adequate, reliable utility service include use of the entire spéctrum of demand-side
options, including but not limited to conservation, load management and
efficiency programs, as additional sources of energy supply and/or energy
demand reductions. To that ¢nd, to requite energy planning and fixing of rates in
a manner to result in the least cost mix of generation and demand-reduction
measures which is achievable, including consideration of appropriate rewards to
utilities for efficiency and conservation which decrease utility bills . . . .

5.L. 2007-397 (Senate Bill 3), signed into law on August 20, 2007, amended G_S. 62-2(a)
to add subsection (a)(10) that provides that it is the policy of North Carolina “to promote the
development of rencwable energy and energy efficiency through the implementation of a
Renewable Energy and Energy Efficiency Portfolio Standard (REPS)” that will: (1) diversify the
resources used to reliably meet the energy needs of North Carolina's consumers, (2) provide
greater energy security through the use of indigenous energy resources available in North
Carolina, (3) encourage private investment in renewable energy and energy efficiency, and
(4) provide improved air quality and other benefits to the citizens of North Carolina. To that end,
Senate Bill 3 further provides that “[e]ach electric power supplier to which G.S. 62-110.1 applies
shall include an assessment of demand-side management and energy efficiency in its resource
plans submitted to the Commission and shall submit cost-effective demand-side management
and energy efficiency options that require incentives to the Commission for approval”
G.S. 62-133.9(c).
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Senate Bill 3 also specifically defines demand-side management (DSM) as “activities,
programs, or initiafives undertaken by an electric power supplier or its customers to shift the
timing of electnc use from peak to nonpeak demand periods™ and defines an energy efficiency
(EE) measure as “an equipment, physical or program change implemented after 1 January 2007
that results in less energy being used to perform the same function.” G.S. 62-133.8(a)(2) and (4).
EE measures do not include DSM. G.S. 62-133.8(a)(4).

To meet the requirements of G.S. 62-110.1 and G.S. 62-2(3a), the Commission conducts
an anntal investigation into the electric utilities' integrated resource planning (IRP). IRP is
intended to identify those electric resource options which can be obtained at least cost to the
ralepayers consistent with adequate, reliable electric service. IRP considers both demand-side
options, such as conservation, EE and DSM programs, and supply-side options, including
altemative supply-side energy resources, in the selection of resource options.

Commission Rule R8-60 sets out the Commission’s requirements for the electtic. utilities’
IRPs and the process for review of such IRPs. The Commission first enacted Rule R8-60 in
1988 and revised it several times thereafter. The Rule was -substantially altered by the
Commission’s Order issued on July 11, 2007, in Docket No. E-100, Sub 111., The 2007
revisions to Rule R8-60 require biennial reports with annual updates in lieu of annual reports,
continual assessments by the utilities of programs that promote DSM and EE, an increased
amount of information to be provided regarding those assessments, an expansion of the planning
horizon from ten to fifteen years, and an accounting in the reports for the effects of demand
response (DR) and EE programs and activities. On February 29, 2008, the Commission issued
an order in Docket No. E-100, Sub 113, which revised existing Commission Rules and -
promulgated new rules implementing Senate Bill 3. The Commission further amended
Commission Rule R8-60 and promulgated Rule R8-67(b), which directs electric power suppliers
subject to Commission Rule R8-60 to file their REPS compliance plans as part of their [RP
filings. Commission Rules R8-60 and R8-67 applied prospectively to the 2008 biennial reports.
The 2008 bicnnial reports were the first reperts filed pursuant to revised Commission
Rule R8-60.

In its March 30, 2009 Order in Docket No. E-7, Sub 858, the Commission ordered Duke
to file revisions to its 2008 IRP to address the undesignated load for sales similar to that in the
Orangeburg Agreement at issue in that docket and the effects on Duke’s future supply and
genération requirements. In its November 10, 2009 Order in Docket No. E-7, Sub 923 (Central
Order), the Commission ordered Duke to present as part of its 2009 IRP testimony a revised IRP
that (1) moved the load associated with the power purchase agreement with Central Electric
Power Cooperative, Inc. (Central) out of the undesignated wholesale load amount, (2) contained
an explanation of a discrepancy in the Central Order, (3) provided the amount of load and
projected load for each wholesale customer on a year-by-year basis through the terms of the
current contracts, and explained any growth rates that differ from the projections for retail load,
and (4) justified any amount of undesignated load in the revised IRP as to the potential
custetners” supply arrangements and the reasonable expectations for serving such customers. In
its January 28, 2010 Order in Docket No. E-2, Sub 960, the Commission ordered PEC to reflect
its additional retirements of coal-fired generation reasonably proportionate to the amount of
incremental gas-fired generating capacity authorized by the Lee certificate issued in that docket
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above 400 MW in its 2010 and subsequent IRPs and to address its progress in retiring its
unscrubbed coal units by updates in its annual IRP filings.

Commission Rule R8-60 requires that each of the investor-owned utilities (TOUs), the
North Carolina Electric Membership: Corporation (NCEMC), and any individual EMC, to the
extent that it is responsible for procurement of any or all of its individual power supply resources
(hereinafter, collectively, “the utilities”), furnish the Commission with a biennial report in even-
numbered years beginning in 2008 that contains its current IRP together with all information
required by subsection (i) of Rule R8-60 covering a two-year period. In odd-numbered years,
each utility shall file an annual report containing an wpdated 15-year forecast, supply and
demand-side resources expected to satisfy those loads, the reserve margin thus produced, as well
as significant amendments or revisions to the most recently filed biennial report, including
amendments or revisions to the type and size of resources identified, as applicable.! In addition,
each biemmial and annual report should (1) be accompanied by a short-term action plan that
discusses those specific actions cumently being taken by the utility to implement the activities
chosen as appropriate per the applicable biennial and annual reports; (2) include the utility’s
REPS compliance plan pursuant to Rule R8-67(b); and (3} incorporate information concerning
the construction of transmission lines pursuant to Commission Rule R8-62(p). Within 150 days
after the filing of each utility's biennial report and within 60 days after the filing of each uility’s
annual report, the Public Staff or any other intervenor may file its own plan or an evaluation of,
or comments on, the utilities' biennial and annual reports. Furthermore, the Public Staff or any
other intervenor may identify any issue that it believes should be the subject of an evidentiary
hearing. The Commission must schedule one or more hearings to receive public testimony.

Procedural History
Docket No. E-100, Sub 118

2008 IRPs were filed by the I0Us, NCEMC, Piedmont EMC (Piedmont), Blue Ridge
EMC (Blue Ridge), Rutherford EMC (Rutherford), and EnergyUnited EMC (EU). REPS
compliarce plans were also filed by the IOUs, as well as GreenCo Solutions, Inc. (GreenCo),z
Halifax EMC (Halifax), and EU.

On August 18, 2008, GreenCo requested a watver of the requirement for each of its
member EMCs to file individual REPS compliance plans and permission for it to file a
consolidated REPS compliance plan on behalf of its member EMCs, with the exception of
Halifax, Rutherford, and EU. On the same day, NCEMC, Blue Ridge, Piedmont, and French
Broad requested a waiver of the requirement to file individual REPS compliance plans and

! While the 2008 bicnnial reports and the 2009 annual reports may both be referred to hereinafter as “IRPs” for the
respective years, it should be clear from Rule R8-60 that the requirements for a biennial report and an annual report
differ.

2 GreenCo filed a consolidated REPS compliance plan on behalf of Albemarle EMC, Blue Ridge, Brunswick EMC,
Cape Hatteras EMC, Craven-Carteret EMC, Central EMC, Edgecombe-Martin County EMC, Four County EMC,
French Broad EMC (French Broad), Haywood, Jones-Onslow EMC, Lumbee River EMC, Pee Dee EMC, Piédmont,
Pitt & Greene EMC, Randolph EMC, Roanoke EMC, South River EMC, Surry-Yadkin EMC, Tideland EMC, Tri-
County EMC, Union EMC, and Wake EMC.
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permission to have GreenCo file a consolidated REPS compliance plan on their behalf. On
August 22 and 25, 2008, Duke filed a motion for an extensien of time to file its biennial report
and REPS compliance plan to November 3, 2008. On August 27, 2008, the Commission granted
the requests of GreenCo, NCEMC, Blue Ridge, Piedmont, and French Broad for waiver of the
requirement that each member EMC file an individual REPS compliance plan and for permission
to file a consolidated report, and granted Duke’s request for an extension of time to file. its
biennial report and REPS compliance plan, On August 28, 2008, Rutherford filed a notice with
the Commission that its REPS compliance plan would be included in Duke’s biennial report and
REPS compliance plan. Also, on August 28, 2008, Rutherford filed its biennial report and
Halifax filed its REPS compliance plan. On August 29, 2008, DNCP and EU filed their biennial
reports and REPS compliance plans. On September 2, 2008, PEC filed its biennial report and
REPS compliance plan. On September 12, 2008, NCEMC, Bluc Ridge, and Piedmont filed their
biennial reports, and NCEMC also filed-its Energy Efficiency Potential Study Final Report. On
the same day, GreenCo filed the consolidated REPS compliance plan and a motion for a
protective order and confidential treatment for information attached to the consolidated report.
On September 18, 2008, the Commission granted GreenCo’s request for a protective.order. On
November 3, 2008, Duke filed its biennial report and REPS compliance plan. On
January 29, 2009, Fibrowatt LLC (Fibrowatt) filed comments regarding the REPS compliance
plans. On March 25, 2009, the Public Staff moved that the deadline for the filing of initiel and
reply comments on the biennial reports be extended. The Commission allowed the motion on
March 30, 2009.

In addition to the Public Staff, the follov;'ing parties intervened in Docket No. E-100;
Sub 118: CIGFUR, NC WARN, Carclina Utility Customers Association, Inc. (CUCA),
GreenCo, Fibrowatt, NCSEA, and the Attorney General,

On April 16, 2009, NC WARN filed its initial comments on the biennial reports and a
request for an evidentiary hearing. On April 24, 2009, initial comments were filed by NCSEA,
which were specifically in regard to the REPS compliance pians. Also, on April 24, 2009, the
Public Staff submitted its initial comments, On May 27, 2009, reply comments were filed by the
IQUs and the Public Staff. On the same day, NCSEA submitted additional comments.

On July 28, 2009, the Commission issued an Order Denying Request for Evidentiary
Hearing, Scheduling Public Hearing, and Requiring Public Notice. This order set the public
hearing in the Sub 118 docket for August 31, 2009. On August 12, 2009, NC WARN filed a
Motion for Reconsideration and Renewal of Request of Hearing. The public hearing was held as
scheduled. Six public witnesses testified in regard to REPS compliance plan issues.
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Docket No. E-100, Sub 124

On or about September 1, 2009, the 2009 IRPs, which update the 2008 IRPs, were filed
by the IOUs, NCEMC, Piedmont, Rutherford, EU, and Haywood. Blue Ridge had previously
entered into a full requirements power purchase agreement with Duke whereby the entire Blue
Ridge load is now included in Duke’s IRP. Also, on or about September 1, 2009, the 2009 REPS
compliance plans were submitted by the IOUs, GreenCo, Halifax, and EU. In addition to the
Public Staff, the following parties initially intervened in the 2009 IRP proceeding: CIGFUR,
CUCA, NC WARN, Nucor Steel-Hertford, and the Public Works Commission of the City of
Fayetteville. The Attomey General filed a Notice of Intervention pursuant to G.S. 62-30,

On October 15, 2009, the Public Staff filed a motion for extension of time until
January 15, 2010 for it and other intervenors to file alternative IRPs, annual reports, cvaluations
of, or comments on the 2009 IRPs.

On Oclober 19, 2009, the Commission issued its Scheduling Order. In the Scheduling
Order, the Commission consolidated the 2008 IRPs and the 2009 IRPs, reflecting Commission
Rule R8-60 that requires the filing of biennial reports on the IRPs in even-numbered years and
the filing of an update to that biennial report in odd-numbered years. The Commission found -
good cause to schedule an evidentiary hearing for the 2009 IRPs and REPS compliance plans
filed by the I0Us. The Commission further directed that the 2009 IRPs filed by the other
utilities (the non-IOUs) be addressed through the comment process contained in R8-60(j).

On November 20, 2009, EU filed an updated 2009 IRP. On December 11, 2009, DNCP
filed the direct testimony and exhibits of Shannon L. Venable, M. Masood Ahmad, Michael I.
Jesensky, and Aaron A. Reed; and PEC filed the direct testimony of David Kent Fonvielle,
David Christian Edge, and Glen A. Snider. On Januvary 11, 2010, Duke filed its revised 2009
IRP, the direct testimony and exhibits of Richard G. Stevie, Owen A. Smith, and James A.
Riddle, and the testimony of Robert A. McMurry., On January 13, 2010, the Public Staff filed a
second motion for extension of time to file comments on the non-IQUs’ IRPs and REPS
compliance plans, which was allowed by Commission order issued January 14, 2010. On
January 29, 2010, CPI USA filed a petition to intervene, which was subsequently allowed. On
February 8, 2010, the Public Staff filed comments on the non-IQUs” IRPs and REPS compliance
plans. Haywood filed a letter in response to the Public Staff’s comments on March 11, 2010.

On February 8,:2010, SELC filed a Petition to Intervene and Motion for Extension of
Time to File Testimony. On February 11, 2010, the Environmental Defense Fund, Sierra Club,
and Southern Alliance for Clean Energy also jointly filed a Petition to Intervene. On
February 11, 2010, the Commission granted SELC’s intervention and extended the date for the
filing of intervenor testimony 1o February 19, 2010 and rebuttal testimony to March 9, 2010. On
February 16, 2010, the Commission granted the intervention of the Environmental Defense
Fund, Sierra Club, and Southern Alliance for Clean Energy.

On February 19, 2010, the Environmental Intervenors filed the testimony and exhibits of

David A. Schlissel and John D. Wilson, CPI USA filed the testimony of Don C. Reading, NC
WARN filed the testimony and exhibits of John O. Blackburn, and the Public Staff filed the
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affidavits of Jay B. Lucas, Jack L. Floyd, and Kennie D. Ellis and the testimony of John R.
Hinton. On March 9, 2010, Duke filed the rebuttal testimony of Robert A. McMurry and the
rebuttal testimony and exhibits of Richard G. Stevie, DNCP filed the affidavit of Shannon L.
Venable, and PEC filed the rebuttal testimony of David Christian Edge, David Kent Fonvielle,
and Glen A. Snider,

The public hearing regarding the 2009 IRPs and REPS compliance plans began at
7:00 p.m. on March 15, 2010 with ten public witnesses testifying before the Commission as
members of the using and consuming public: Michael Thomas Cherin, June Blotnick, Alice
Loyd, Elizabeth R. Hutchby, Beth Henry, Mirfam Thompson, Bob Rodriquez, Zell McGee,
Harry Phillips; and Mary McDowell. The public hearing was reopened at 9:30 am. on
March 16, 2010, with Ryan William Thompson testifying as a public witness. The public
witnesses generally testified in favor of energy conservation and efficiency and renewable
energy, especially wind and solar, and against investment in traditional generating facilities.
Many of the witnesses brought up the risks of additional coal plants to the health of North
Carolina residents and to the environment. The Commission also received five letters and e-
mails from customers, generally expressing strong support for energy conservation and
renewable energy and urging the Commission to pursue these as integral elements in the utilities'
current planning in lieu of fossil-fueled generation,

Following the conclusion of the public hearing, the parties stipulated that the testimony
and affidavit of DNCP witness Venable, the testimony and exhibit of DNCP witness Ahmad, and
the testimony of DNCP witnesses Jesensky and Reed be entered into the record. PEC presented
the direct and rebuttal testimony of David Kent Fonvielle, Director of Fleet Optimization, David
Christian Edge, Manager of Retail Market Strategy, and Glen A. Snider, Manager of Resource
Planning. Duke presented the direct and rebuital testimony of Richard G. Stevie, Managing
Director of Customer Market Analytics, and Robert A. McMurry, Director of Integrated
Resource Planning and the direct testimony of Owen A. Smith, Managing Director of Renewable
Strategy and Compliance, and James A. Riddle, Manager of Load Forecasting in the Customer
Market Analytics Department. NC WARN presented the direct testimony of John O. Blackburn,
Ph.D., Professor Emeritus of Economics, Duke University. The Public Staff presented the
testimony of Jack L. Floyd, Kennie D. Ellis, and Jay B. Lucas, engineers with the Electric
Division of the Public Staff and John R. Hinton, Financial Analyst with the Economic Research
Division of the Public Staff. The Environmental Intervenors presented the testimony of John D,
Wilson, Director of Research for the Southern Alliance for Clean Energy, and David A.
Schlissel, President of Schlisse! Technical Consulting, Inc. CPI USA presented the testimony of
Don C. Reading, Vice President and Consulting Economist with Ben Johnson and Associates,
Inc. .

On June 10, 2010, a brief was filed by NC WARN. On June 11, 2010, briefs were filed
by the Environmental Intervenors and CPI USA. Also on June 11, 2010, proposed orders were
filed by DNCP, PEC, Duke, and the Public Staff. On June 17,2010, NC WARN filed a
correction to its brief.

Although made shorily afler the parties’ post-hearing filings, approval of the 2008 IRP
filings comes.later than otherwise would have been the case due primarily to a change. in
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Commission Rule R8-60 requiring an update to the even-year IRP filings. The next IRP filings
will be due on September 1, 2010, With one round of IRP proceedirigs under new procedural
rules behind us, the Commission contemplates that the 2010 filings and the Commission’s
determination will be timely and in accordance with the schedule and procedure prescribed in
Commission Rule R8-60. Accordingly, with respect to future IRP proceedings, all parties are
advised that requests for extensions of time will be appropriately scrutinized with-an eye toward
keeping the proceedings on schedule in-order to serve the purposes of the govetning statute.

Based upon the foregoing, the information contained in the 2008 biennial reports, the
2009 annual updates to the 2008 biennial reports, the REPS compliance plans, the testimony and
exhibits introduced at the hearings, and the Commission’s record of this proceeding, the
Commission makes the following:

FINDINGS OF FACT

1. The IQUs’ 15-year forecasts of native load requirements and other system
capacity or firm energy obligations; supply-side and demand-sids resources expected to satisfy
those loads; and reserve margins thus produced are reasonable and-should be approved.

2. The IOUs’ 2008 biemnnial reports, and the 2009 annual updates to the
2008 biennial reports, are reasonable and should be approved.

3. The IQUs” 2009 REPS compliance plans are reasonable and should be approved.

4. The IOUs should continue to investigate the opportunities to utilize air
conditioning cycling load management programs as a way to reduce load and to reduce fuel
COsts.

5. The 2008 biennial reports, and the 2009 annual updates to the 2008 biennial
reports, and 2009 REPS compliance plans submitted by NCEMC, Piedmont, Blue Ridge,
Rutherford, EU, Haywood, GreenCo, and Halifax are reasonable and should be approved.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 1

The evidence supporting this finding of fact is contained in the testimony of DNCP
witnesses Ahmad and Venable, PEC witnesses Snider and Edge, Duke witnesses McMurry,
Riddle, and Stevie, NC WARN witness Blackbum, Environmental Intervenor witness Wilson,
and Public Staff witnesses Hinton, Ellis, and Floyd, and the 2009 IRPs of DNCP, PEC, and
Duke.

DNCP witness Ahmad adopted the portions of DNCP’s 2009 IRP dealing with its
annual load forecast, as well as its proposed supply-side resources. Chapter 2 of DNCP’s 2009
IRP contains its description of methodology for forecasting its peak demand and energy sales
needs. DNCP’s 15-year forecast from 2010 through 2024 predicted that its summer peaks will
grow at an annual average rate of 2.0% after the effects of EE and DSM are included. DNCP’s
energy sales are predicted to grow at an average annual rate of 2.2% after DSM and EE are
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included. DNCP is obligated to maintain a reserve margin for its portion of the PIM
coincidental peak load, resulting in an effective reserve margin requirement of 12%. Public
Staff witness Hinton testified that DNCP’s forecasts of peak demand and total energy sales
were valid and reasonable for planning purposes.

PEC’s 15-year forecast from 2010 through 2024 contained in its 2009 IRP indicates that
its system peak loads will grow at an annual average rate of 1.6% afier the effects of EE and
DSM are included. PEC’s energy sales are predicted to grow at an average annual rate of 1.4%
after the effects of EE and DSM are included. According to PEC witness Snider, this forecasted
growth is comparable to PEC's forecasts in recent years. He also stated that there has been a
reduction in the peak load forecast and growth in the near term due to the continuation of the current
economic downturn. Mr. Snider further indicated that PEC used the same methods, tools; and
medels in its 2009 IRP that it employed to develop load and energy forecasts presented to this
Commission in prior IRP proceedings in recent years. PEC's 2009 IRP reflects reserve margins of
approximately 13% to 26%. Public Staff witness Hinton agreed that PEC’s growth rates in the
2009 IRP were similar to those in the 2008 IRP. He further testified that PEC's forecasts of peak
demand and totai energy sales were reasonable and valid for planning purposes. PEC witness Edge
presented testimony regarding PEC's DSM and EE forecasts, as well as its programs and plans.
He testified that between 2009 and 2023, PEC forecasts that the projected savings impact for all
cost-effective EE.will be 3.8% of total retail energy sales.

Duke’s 15-year forecast from 2010 through 2024, as reflected in its revised 2009 IRP,
predicted that its summer peaks after EE will grow at an annual average rate of 1.8%. Duke’s
energy sales are predicted to grow at an average annual rate of 1.6% after accounting for the
effects of EE. Duke witness McMurry testified that Duke’s revised 2009 IRP incorporates a
target planning reserve margin of 17%, which Duke’s historical experience has shown to be
sufficient. Witness Riddle noted that the load forecast portrays the level of expected peak demand
pror to any reductions for DSM programs, which are captured and incorporated in the
development of the JRP as an offset to the load forecast, Duke witness Stevie noted that afier the
inclusion of the EE programs, retail sales projected for 2014 are actually below the level for 2009,

Pursuant to the Central Order, Duke’s revised 2009 IRP moved the Central wholesale
load from undesignated load, provided the amount of load and projected load for each wholesale
customer and an explanation for a discrepancy between the growth rates between the wholesale
loads and Duke’s retail loads, and provided a justification for any amount of undesignated 1oad
and the reasonable expectations for serving such customers. Duke witness Riddle testified that
he projects slightly less than 1% growth attributable to retail customers with EE and' 1.3%
without EE, and slightly more than 3.5% to 4% growth attributable to wholesale customers over
the 15-year period. Mr., Riddie in his direct testimony addressed possible reasons for the
differences in the demand of Duke’s wholesale customers as opposed 10 its retail customers. He
pointed out that, in general, wholesale customers’ usage is concentrated more with residential
and commercial end users with comparatively less industrial usage, as compared to Duke’s retail
usage, which is more widely distributed among the industrial, commercial, and residential
classes. Mr. Riddle stated that because of these characteristic differences, different growth rates
are to be expected. He also pointed out that the Central contract provides for a seven year step-in
to the customer's full load requirement, with Duke providing 15% of Ceniral's total member
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cooperative load in 2013, followed by 15% annual increases in load over the subsequent six
years until all of the contract load is met.

Duke witness McMurry testified regarding the inclusion of the Central load as a firm
requirement and the undesignated load associated with wholesale customers Duke believes it has
a reasonable expectation to serve. He was questioned as to the analysis Duke uses to determine
whether it has a “reasonable expectation” of serving a customer. Mr. McMurry testified that
Duke used an estimate based on whether it believed it had more than a 50% chance of serving a
particular customer within the foreseeabls fiture. While Mr. McMurry could net provide an
exact answer as to how Duke defined the “foreseeable future,” he stated that if it did not appear
that a contract would begin in the next two years, Duke should not include that customer in its
current IRP. Mr. McMurry said that in such a case, Duke should include the contract in the
following IRP if Duke had a reasonable expectation of serving that customer. Mr. McMurry
agreed that each wholesale contract differed as to its individual facts and circumstances and that
this analysis: of whether Duke had a “reasonable expectation” of serving a particular wholesale
customer involved a certain amount of subjectivity. He testified that both the inclusion of the
Central load and the specified undesignated wholesale load associated with customers whom
Duke has a reasonable expectation to serve increased the need for combustion turbine generation
in the 2017 and 2026 timeframe.

Public Staff witness Ellis noted that Duke’s 2009 IRP filed September 1, 2009, maintained '

a reserve margin averaging 18.8% throughout the planning horizon, while its revised 2009 IRP
incorporated undesignated wholesale load and some changes to the capacity addition schedule,
resulting in a reserve margin averaging 19.1% through the planning horizon. Public Staff witness
Hinton festified that before inclusion of Duke’s wholesale loads, the growth rate of Duke's summer
peak demand from 2010 through 2024 is 1.2%, and the growth rate for total energy sales is 1.1%,
which is similar to the growth rates in Duke's 2008 IRP. He further testified that the addition of the
Central wholesale load and the undesignated load increases the growth rate of the summer peak
demand to 1.8% and the growth rate of its total energy sales to 1.6%. Mr. Hinton testified that he
found Duke’s forecasts of peak demand and total energy sales to be valid and reasonable for
planning purposes.

Duke witness McMurry testified that Duke’s load forecast was updated to account for the
projected load impacts for EE and demand-side resources. associated with the seftlement in
Docket No. E-7, Sub 831 (save-z-watt). Duke witness Stevie testified that the conservation
impacts were assumed at 85% of the target impacts from the terms of the save-a-watt settlement
(Base Case). Dr. Stevie further testified that the projected load impacts from the conservation
programs weres based upon three bundles of the portfolio of programs with a new bundle entering
every four years. The projected load impacts from Duke’s DSM programs are based upon
continuing and new DR programs. Dr, Stevie explained that the projection of EE impacts in the
2009 IRP differed in several respects from the 2008 projection: the start of the programs was
delayed to the middle of 2009, the EE impacts were scaled up in the third and fourth years
consistent with the save-a-watt setflement, and new information on- the load shape associated
with hourly load savings from the installation of compact fluorescent light' bulbs was
incorporated into the projection of the coincident peak load impacts. Dr. Stevie explained that
the load forecasts prepared by Duke witness Riddle capture the effects of EE trends and
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activities, including EE resulting from rising fuel prices that occur outside of the Company’s
own EE programs. Dr. Stevie testified that under Duke’s Base Case, which was scaled down to
85% of the projected impacts from the save-a-watt settlement, it projected that by 2020 it would
have cumulative energy savings of 4.5% to 5%, or 7% if the effect of increasing energy prices is:
included. Under Duke’s High Case scenario,' Dr. Stevie testified that Duke projects a 13.5%
decrease in retail sales as a result of EE and DSM by 2029, However, Dr. Stevie testified that
although Duke is committed to pursuing all cost-effective EE, he believes achieving the savings
target in its High Case would be quite a “stretch.” Duke witness McMurry indicated on cross
examination that it was too early to tell whether Duke would be able to meet the EE goal to
which it had agreed in the save-a-watt docket. He pointed to the number of industrial and
commercial customers opting ont, as well as a weak adoption rate as potential causes for Duke.to
miss the goal. He stated that Duke was making its best efforts, but that success in reaching the
goal was also contingent on the availability of cost-effective EE.

Public Staff witness Floyd noted that the 2009 IRPs of Duke, PEC, and DNCP included
slightly lower impacts from DSM and EE resources than their 2008 IRPs. He opined that this
difference is the result of delays in implementation of DSM and EE programs due to current
economic conditions, as well as delays in the timing of development, approval, and rollout of the
various programs within each portfolio.

NC WARN witness Blackburn testified that the forecasts of PEC and Duke overstated the
demand ‘for electricity. Dr. Blackbum produced a plan in which he deducted new wholesale
contracts that he deemed unnecessary and recommended an annual EE goal of 1.5%. Dr.
Blackburn did not intend that the utilities adopt an annual EE goal of 1.5% for their utility-
administered programs, rather he believes that this amount of annual EE savings is achievable in
North Carolina during the planning horizon through a combination of utility-sponsored
prograins, revised building codes, and governmental, individual, and corporate initiatives. In
fact, Dr. Blackbum stated that if there were changes in building codes and local, state and federal
standards, issuance of executive orders, and .governmental initiatives increasing EE, there might
be little left for the utilities to do.

Duke witness Stevie questioned the studies on which Dr. Blackburn relied to arrive at his
recommendation of 2 1.5% annual savings goal for EE. He cited a January 2009 study by the
Electric Power Research Institute that implied a reasonable annual savings recommendation of
approximately 0.6%. Dr. Stevie pointed out that 8% of Duke’s total retail load from the
commercial and industrial sector had chosen to opt-out from participation in Duke’s EE
programs, Duke wilness McMurry pointed out that Dr. Blackburn's proposed plan had removed
the wholesale contract to supply the load of Central, a wholesale customer that had been
historically served by Duke. He also pointed out that Dr. Blackburn’s analysis did not provide®
for any reserve margin and did not contain any detailed cost analysis. PEC witness Edge
questioned the American Council for an Energy-Efficient Economy (ACEEE) study cited by Dr.
Blackbum, in that it did not take into consideration the opt-out provision available to commercial
and industrial customers in North Carolina, which represents 40% of PEC’s retail sales. He also

' The High Case scenario uses the full target impacts of the save-a-watt bundle of programs for the first five years
and then increases the load impacts at 1% of retail sales annually until the load impacts reach the economic potential
identified by the 2007 market potential study.
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pointed out that the ACEEE study reported projected savings in terms of gross savings, while
PEC’s savings projections are based on net savings. Mr. Edge testified that he believed that it
would be inconceivable for PEC to have a goal of 1% annual energy savings over the planning
horizon based on PEC’s analysis of cost-effective potential EE based under the scresning of the
total resources cost test.

Environmental Intervenor witness Wilson testified that for 2010, the utilities forecast
reducing system sales by 0.3% through EE programs, which he termed a “good start.” Mr. Wilson
calculates cumultative energy savings from the utilities of 3.1% over the next 15 years. He
recommended an annual goal of 1% with projected savings of up to 15% by 2024 for the utilities.
PEC witness Edge testified on rebuttal that he disagreed with Mr, Wilson’s contention that PEC
should have a goal of achieving savings from EE of 15% by 2024. Mr. Edge criticized the
studies on which Mr. Wilson relied in that none were specific to PEC’s service area, some only
projected economic potential, some did not consider the effects of “free riders,”! some were
regional while others were national in scope, some were meta-analyses of other studies, some
relied on implementation of policies beyond those utility-implemented programs, and none took
into account the opt-out provision of Senate Bill 3. Mr. Edge testified that both the 15% target
by 2024 advocated by Mr. Wilson and the 1.5% annual target advocated by Dr. Blackburn were
overly oplimistic as they failed to account for the opt-out provision of Senate Bill 3 or new
governmental efforts to stimulate EE that reduce the savings potentials for utility-administered
programs. Mr. Edge testified that PEC should not rely on the aspirational goals proposed by Dr.
Blackburn or Mr. Wilson, but rather on its own comprehensive analysis of available EE and
DSM potential in its service territory and its' experience implementing and evaluating its
programs. Mr. Edge testified that comparison with the EE achievements in states such as
Vermont, California, and New Jersey was unfair when numbers from those states’ programs
reflected achievements prior to the enactment of the Energy Independence and Security Act
(EISA), which banned continued used of incandescent light bulbs. The numbers from those
programs alse do niot account for free riders. Mr. Edge testified that in 2007, PEC committed to
defer 1000 MW of generation through DSM and EE and that PEC projects a savings of 3.8%
through EE and DSM by 2023. PEC witness Snider pointed out that supply-side resources
differed from demand-side resources in that a planner could anticipate the quantity of the supply-
side resources with greater certainty than with demand-side resources. He testified that this lack of
certainty regarding demand-side resources translates into concerns regarding reliability and risk
when forecasting DSM and EE.

DNCP witness Venable disagreed with Mr. Wilson's suggestion that the JOUs should meet
an annual energy savings goal of 1%, as that target exceeds the requirements of Senate Bill 3.
Nonetheless; Ms. Venable testified that DNCP is committed to pursuing EE that is cost-effective
and appropriate for its customers.

In making his recommendation of an annual goal of 1% with I;rojecled savings of up to
15% by 2024 for the utilities, Environmental Intervenor witness Wilson pointed to states with
lower or comparable electricity rates that had achieved much higher rates of EE savings. Duke

! “Free riders” are generally described in the testimony as customers who underiake EE measures on their own
initiative, without the influence of utility participant incentives. PEC witness Edge indicated that the energy savings
resulting from free riders are not reflected in PEC’s projections of energy savings,
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witness Stevie disagreed with Mr. Wilson’s contention that there was little correlation between
electricity prices and EE savings and sponsored a rebuttal exhibit showing what he termed “a direct
and significant relationship™ between the price of electricity and the percent annual incremental EE
achievement, Dr. Stevie further testified thiat it is easier to find cost-effective EE when rates are
higher than when they are lower. PEC witiiess Edge also disagreed with Mr. Wilson’s apalysis of
the correlation between eleciricity prices and EE. M, Edge pointed out that the 2009 ACBEE
study cited by Mr. Wilson acknowledges that the highest EE cost savings have been achieved in
states with high electricity rates. Mr. Edge also pointed out that there was a cormrelation between
the level of electricity prices and the number of cost-effective EE programs and measures in a
state.

Based on the foregoing, the Commission concludes that the encrgy and peak load
forecasts of the IOUs are reasonable and appropriate. The I0Us’ forecasting methodology is
well accepted in the industry and has proven over time to be reasonably accurate. While the
EE savings goals suggested by Dr. Blackburn and Mr. Wilson may seem attractive, they fail to
take into account the opt-out provision of Senate Bill 3, which allows a significant portion of
the potential market for savings from EE to decline participation in the utilities® programs.
Moreover, the utilities” post-Senate Bill 3 programs are in their early stages and have not been
rolled out as quickly as anticipated due to various reasons enumerated above by both utility
and Public Staff witnesses. As such, the projections of EE and DSM savings forecasted by the
IOUs are found to be reasonable within this proceeding for planning purposes. This should not
be regarded as any indication of low expectations for EE and DSM savings on the part of the
Commission, These projections are subject to review and re-evaluation in future IRP
proceedings and should not be regarded as static. These projections very well could change as
the utilities’ EE and DSM programs mature and are subject to measurement and verification,
and as opportunities for refining existing programs or creating new programs appear on the
horizon. i

In tegard to the appropriate treatinent of wholesale load, the Commission finds that in
future IRPs, all utilities should be required to: (1) provide the amount of load and projected
load growth for each wholesale customer under confract on a year-by-year basis through the
terms of the current contract, sepregate actual and projected growth rates of retail and wholesale
loads, and explain any difference in actual and projected growth rates between retail and
wholesale loads, and (2) for any amount of undesignated load, detafl each potential customer’s
current supply arrangements and explain the basis for the utility’s reasonable expectation for
serving each such custorher. Further, the approval of any IRP that includes undesignated load
sheuld not be cited as advance approval of any wholesale contract or method of cost allocation
associated with any wholesale contract in a future proceeding. .

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 2
The evidence supporting this finding of ‘fact is contained in the tesiimony ‘of DNCP
witnesses Jesensky and Venable, PEC witness Snider, Duke witnesses McMurry, Riddle, and

Stevie, NC WARN witness Blackbumn, Environmental Intervenor witnesses Wilson and
Sehlissel, and Public Staff witness Ellis, and the 2008 and 2009 IRPs of DNCP, PEC, and Duke.
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DNCP witness Venable presented testimony regarding the utility’s 2003 TRP, including
an overview of the IRP process and a discussion of the Company’s plans for future REPS
filings. She noted in her direct testimony that DNCP’s 2009 IRP included provisions to achieve
policy goals from individual state legislatures. DNCP witness Jesensky discussed the utility’s
current, proposed, and future DSM programs. DNCP’s IRP indicates that it has not filed for
approval of DSM progtams in North Carolina, but plans to implement a portfolio of DSM
programs in Virginia after the Virginia State Corporation Commission approves them, and w111
evaluate and consider these programs for approval and implementation in North Carolina.!
Environmental Intervenor witness Wilson recommended that DNCP file its proposed EE
programs in North Carolina as expeditiously as possible and recommended that all the wtilities
participate in a regional EE database and collaboration process. According to DNCP witness
‘Venable, while DNCP does not support the creation of a regional EE database and collaboration
process, it does support an inclusive stakeholder process.

PEC witness Snider testified that he oversaw the development of PEC’s 2009 IRP.
According to Mr. Snider, with regard to new supply resources, the only resources PEC is
committed to install are the combined-cycle generation facilities at PEC's Richmond County and
Wayne County sites. He stated that all other generation additions shown in PEC’s plan are
generic resources indicating the need for additional generation. According to Mr. Snider, PEC
has made no commitments to any specific type, amount, locatmn, or ownership of the needed
capacity.

Duke witness McMurry testified that he oversees long-term resource planning for Duke.
According to Mr. McMurry, based on the results of the 2009 IRP, the assumed retirement dates
of Duke’s older fleet of combustion turbines at Buck Steam Station, Dan River Steam Station,
Riverbend Steam Station and Buzzard Roost-Combustion Turbine Station were accelerated from
the 2014-2015 timeframe to June 2012, and the remaining coal units without scrubbers at Buck
Steam Station Units 5 and 6 and Lee Steam Station Units 1 through 3 were assumed to be retired
in 2020 based. on expected increased regulatory scrutiny, He stated that these planned
retirements total an additional 625 MW of retired generation in the 2009 IRP as opposed to:the
2008 IRP. Mr. McMurry testified that due to the impact of the recession on load growth, the
combustion turbine portion of the new Buck combined cycle plant will not be operable during
the summer of 2011, and the need for the new Dan River combined cycle plant has been delayed
until the summer of 2013. Based on Duke’s analysis, it determined that the addition of the
Central load increases the need for .combustion turbine generation in the 2017 and 2026
timeframe and supports the nced for nuclear generation in the 2018 to 2021 timeframe. Mr.
McMurry testified that the nuclear project cost escalation rate was also reduced from the 2008 to
2009 IRP. He stated that even with the inclusion of the updated information for the revised 2009
IRP, the basic conclusions of the 2008 IRP are unchanged.

NC WARN witness Blackburmn testified that, in his opinion, substantially all of Duke's
and PEC’s coal plants could be phased out within the planning period without the addition of
new nuclear generation if the following goals were achieved: (1) an annual EE goal of 1.5%
over the planning period, (2) a renewable energy goal of 20%, and (3) a customer cogeneration

! ‘The Commission notes that in Docket No. E-22, Sub 418, on March 11, 2010, DNCP was ordered 1o file for
approval apprepriate demand response (DR) programs for its North Carolina customers by September 1, 2010,
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or combined heat and power (CHP) goal that amounts to 16-17% of total power generation in
North and South Carolina. Dr. Blackbum noted that in his plan, existing hydroelectric power
would be allowed to count toward the renewable energy target: Dr. Blackbum conceded on
cross-examination that his plan did not include any reserves and that additional costs for
transmission, grid stability, and voltage control would be incurred if the renewable resources
eavisioned under his plan were added to the grid. Dr. Blackburn also agreed that implementation
of his plan could require changes in laws and policies beyond the purview of the Commission.

Dr. Blackbum testified about a study he performed regarding how wind and solar might
offset each other when operated in tandem despite their intermittent nature. His study showed
that while the stream of electricity fiom the two sources still fluctuated when operated in tandem,
it was much more stable. He concluded that while intermittency is a problem, it is manageable.
On cross-examination, Dr. Blackbum admitted that he had matched loads onr an hourly basis,
rather than on a second or minute basis. He further conceded that of the 123 days of his study,
there were three days when there was an inadequate supply of electricity and 17 hours when
there was a need for back-up generation. The study also assumed from the onset that
consumption was réduced by 20% due to EE. -

Duke witness McMurry testified on rebuttal that history indicated that it was not
economically feasible for customers to build CHP facilities on a large scale, and that he deemed
Dr. Blackburn’s CHP goal unrealistic. Mr. McMurry found Dr. Blackbum’s plan to be flawed,
and declared it to be a plan that would result in both higher costs and less reliability, contrary to
the goals of IRP. Mr. McMurry referred to Dr. Blackbura's proposal as a “vision plan™ as
oppesed to a resource plan.

Environmental Intervenor witness Schlissel testified that Duke’s emissions from carbon
will increase in each of its resource portfolios between 2010 and 2029 despite its plan to retire
1,600 to 1,700 MW of cyeling coal units by 2020 as a result of the addition of Cliffside Unit 6.
He also advocated that Duke and PEC consider the regulation of coal combustion produicts
(CCPs) in their IRPs. Mr. Schlissel recommended that Duke use a wider range of carbon prices
and testified that the methodology PEC wsed to make its assumptions regarding carbon prices
was inadequate. He stated that if Duke were to build more natural gas fired generation, it would
diversify Duke’s portfolio and lower its emissions, especially since natural gas has been
.forecasted to have a greater supply and & lower price than had been previously thought. Mr.
Schlissel pointed out that PEC mentions potential regulation of coal combustion waste as a
significant challenge, but that Duke’s IRP does not address the issue. He criticized Duke and
PEC for not sufficiently reflecting the current and upcoming regulatory challenges surrounding
air emissions. Mr. Schlissel recommended that the Commission require the ufilities to include a
detailed discussion and apalysis of pollution control standards and to show how these are
factored into their IRPs.

Duke witnesses McMurry and Riddle testified that one major difference between Duke’s
2008 and 2009 IRPs was that Duke began incorporating the expected impact of greenhouse gas
regulation into its load forecast in its 2009 IRP. However, Duke did consider the impact of
carbon legislation in its 2008 IRP in its Higher Carbon Case analysis. Duke witness McMurry
testified on rebuttal that as a result of its planned retirements and zdditions, including Cliffside 6,
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Duke's CO/MWh emissions will decline by 30% by 2029. He also pointed out that adding
natural gas-fired plants would not significantly alter the dispatch order for generation and
therefore not significantly impact Duke’s CO, emissions. Mr. McMurry further testified that
even with lower natural gas prices, Duke’s analysis indicates that it would not be cost-effective
to retire other coal-fired plants and replace them with natural-gas-fired plants. He testificd that
while not explicit in its IRP, Duke's analysis did consider the regulation of coal ash and its
by-produets, While Mr. McMurry did not agree with Mr. Schlissel that Duke should have used a
wider range of potential carbon prices in its 2009 IRP based on the circumstances at that time, he
stated that Duke may consider using a wider range in its 2010 IRP.

PEC witness Smider testified that PEC’s plan reflects acknowledgment of the widely
accepted assumption that there will be environmental legistation in the future requiring review of
continued operation of certain coal-fired generation. This potential environmental legislation
includes a carbon tax, the Clean Air Interstate Rule, maximum achievable control technology
requirements in the wake of the vacatur of the Clean Air Mercury Rule, revision of the National
Ambient Air Quality Standards for ground-level ozone; regulation of CCPs, and other laws or
rules dealing with global climate change. According to' Mr. Snider, as the 2009 IRP was an
update to the 2008 IRP, PEC factored these legislative changes into its cost assumptions, but did
not run different sensitivities when performing its IRP modeling in 2009.

Environmental Intervenor witness Wilson testified that the IOUs still treat EE as a second-
class resource by failing to consider demand-side resources on an equivalent basis with supply-side
resources. He noted that while all of the TOUs described their various EE or DSM programs in
their 2009 IRPs, they did not describe the capacity, energy, number of customers and other
required information for each program over the 15-year period. Mr. Wilson pointed out that this
descriptive data was important for the Commission to analyze whether demand-side resources
were being considered on an equal footing with supply-side resources. He further testified that
both Duke's Base Case and its High Case appear to have been developed in a manmner that does
not reflect the program design principles and intent of the approved programs, in that they
understate the probable impact of Duke’s EE programs, Mr. Wilson recommended that Duke
revise its resource plan to reflect a consistent trend in EE program growth consistent with
available EE potential and opportunities for reasonable program growth. He also found certain
information in PEC’s IRP regarding the capacity and energy impacts of its demand-side resource
forecast to be inconsistent or confusing. Mr. Wilson contended that neither Duke nor PEC
performed a comprehensive analysis of demand-side resources in their 2069 IRPs. He
recommended that the utilitics either perform an EE potential study that captures all possible EE
measures or set an annual energy savings goal that is benchmarked against leading efforts across
the country. Mr. Wilson suggested that the Commission require the ufilities in their resource
planning to provide a more detailed explanation of how they selected their preferred portfolios,
consider risks that cause short-term rate spikes, and create a regional EE database and
collaboration process.

Duke witness Stevie disagreed with Mr. Wilson's contention that Duke relegated EE to a
second-class status. Dr. Stevie explained that Duke evaluates demand and supply-side resources in
a portfolio modeling exercise by having them compete with each other in an optimization model.
While Dr. Stevie agreed with Mr, Wilson that Duke should have described the capacity, energy,
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-number of customers and other required information for each EE or DSM program over the 15-
year pericd, he disagreed with Mr. Wilson’s charge that Duke had not included a comprehensive
analysis of EE measures in its IRP. Dr. Stevie testified on rebuttal that Duke had already
engaged in a bottom-up approach to study the economic potential of EE as advocated by Mr.
Wilson. Dr. Stevie agreed with Mr. Wilson’s statement that neither an EE potential study nor -
imdustry experience can provide as precise measure of cost-effective EE as a supply-side
generation plan that can anticipate generation capacity, Dr. Stevie pointed out that there is
greater uncertainty associated with the implementation of EE programs that can only be resolved
as experience is gained with the newly implemented programs. He testified that as Duke had an
ongoing collaborative process, there was not a need for a regional collaborative as suggested by
Mr. Wilson. However, Dr. Stevie agreed with Mr. Wilson that a regional database should be
created and kept up fo date. Dr. Stevie testified that Duke should update its market potential
study at least every five years, thus the 2007 study should be updated by at least 2012,

PEC witness Snider noted in his rebuttal testimony that PEC had assumed in IRPs prior to
2009 that all longer term power purchase agreements (PPAs) were perpetually renewed. PEC’s
2008 IRP lists six wholesale PPAs with four entities that were assumed to be renewed following
the expiration of the contracts. Beginning with the 2009 IRP, PEC assumed that such PPAs would
expire at the end of their current terms. "Mr. Snider listed several factors in support of this change.
PEC has the right to purchase capacity only for the duration of the existing contract. At the
expiration of the confract, the owner might elect to sell the capacity and energy to another
purchaser, the facility might not be capable of providing reliable power to PEC, the owner might
not have the financial ability to support a fature agreement, or PEC might determine that the
resource is not optimal for a variety of reasons.” In the case of a facility producing rencwable
energy, the viability of the facility may be affected by external factors such as tax credits, steam
hosts, renewable status, and environmental compliance. ’

Public Staff witness Ellis testified that the discussions of generating facilities, reserve
margin adequacy, non-utility generation, wholesale power contracts, transmission facilities,
transmission planning, evaluation of resource options, and levelized busbar costs in the 2009
IRPs of DNCP, PEC, and Duke, which were updates to the 2008 biennial reports, appeared to
meet the requirerients of R8-60,

Rule'RB-(SO(h) requires that annual reports, such as the 2009 IRPs, contain an updated
15-year forecast of native load requirements and other system capacity or firm energy .
obligations; supply-side and demand-side resources expected to satisfy those loads; the reserve
margin thus produced; significant amendments or revisions to the most recently filed biennial
report, including amendments or revisicns to the type and size of resources identified, as
applicable; a short-term action plan that discusses those specific actions currently being taken by
the utility to implement the activities chosen as appropriate; and the utility’s REPS compliance
plan pursuant to Rule RB-67(b). Unless there have been significant amendments or revisions.to
the biennial plan, the utility in an annual report is. not required to perform the comprehensive
analysis of all resource éptions pursuant to Rule R8-60(c)(2), nor to provide the items required
by Rule R8-60(d), (e), (f), and (g). Utilities may certainly provide this information on a
voluntary basis. This was the first year that the utilities filed annual IRP reports pursuant to the
revised Rule R8:60, and it appears that there was confusion regarding the difference in
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requirements for a biennial report and an annual report. In order to reduce such confusion, the
Commission will require the inclusion in future annual reports of an introduction in which the
utilities list any circumstances which necessitate significant amendments or revisions to the most
recently filed biennial reports and specify the portions of such biennial reports that have been -
amended or revised.'

Because the 2009 [RPs were annual reports as opposed to biennial reports, the utilities
were not required to perform the same level of analysis as required for a biennial report unless
there had been significant changes or tevisions. It appears that to some extent, both PEC and
Duke took into account the changes in environmental regulation occurring in the interval
between their 2008 and 2009 IRPs. The regulatory climate surrounding climate ¢hange, CCPs,
and other environmental issues certainly changed from the filing of the 2009 IRPs in
September 2009 to the time of the hearing in March 2010, and the Commission expects that it
wili have changed by the time the 2010 IRPs are filed in September 2010, The biennial reports
are to contain al! required information, full and robust analyses and sensitivities, which should
encompass a range of scenarios including potential regulatory-changes.

While it should be clear at this point, the Commission reiterates that inclusion of a DSM
or EE program, a proposed new generating station, a proposed new transmission line, or a
purchased power contract in a utility's IRP filing does not constitute approval of any of those
aspects of the plan even if the IRP as a whole is approved.

Based on the foregoing, the Commission’s review of the 2009 annual updates and the
2008 biennial plans, and the entire record of this preceeding, the Commission concludes that the
2008 and 2009 IRPs submitted by the I0Us are reasonable for purposes of this proceeding and
should be approved. '

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 3

The evidence supporting this finding of fact is contained in the testimony of Duke
witness Smith, DNCP wimesses Reed and Venable, PEC witness Fonvielle, CPI USA witness
Reading, and. Public Staff withesses Lucas and Ellis, and the 2009 REPS compliance plans of
DNCP, PEC, and Duke. ’

Duke witness Smith testified that under G.S. 62-133.8(b)(1), each utility in the State must
comply with the REPS requirement in accordance with a statutorily set schedule based vwpon 3%
of the utility's North Carolina retail sales beginning in the year 2012, 6% in 2015, 10% in 2018
and 12.5% in 2021 and thereafter, Additionally, G.S. 62-133.8(d) requires that each utility
satisfy its REPS requirement with solar energy based upon 0.02% of the utility’s North Carolina
retail sales beginning in the year 2010, 0.07% in 2012, 0.14% in 2015, and 0.20% in 2018 and
thereafter. In its Order Clarifying Electric Power Suppliers' Annual REPS Requirements, issued
on November 26, 2008, in Docket No. E-100, Sub 113, the Commission clarified that the
caloulation of these requirements for each yéar would be based upon the utility's North Carolina
retail sales for the prior year. Additionally, the Commission has clarified that the swine and
poultry waste set-aside requiréments of G.S. 62-133.8(e) and (f) are.aggregate cbligations of the

¥ This does not apply to the information required to be filed annually pursuant to Rule R8-60(c)(1).
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utilities. Mr. Smith testified that upon the passage of Senate Bill 3, Duke modified its
consideration of renewable energy resources, Instead of screening such resources based on their
economics, initial consideration is piven to the level of renewable resources necessary for
compliance with G.S. 62-133.8 and the Commission’s rules. Public Staff witness Lucas testified
that he believed that Duke should be able to meet its REPS requirements for the period covered
by its plan, 2009-2011.

DNCP witness Reed presented testimony regarding the Company’s 2009 REPS
compliance plan filed with its 2009 IRP. Ms. Venable testified that the Company has been
having difficulty obtaining poultry and swine renewable energy resources, but has been
cooperating with the other IOUs in Docket No. E-100, Sub 113, to develop a solution. Public
Staff witness Lucas testified that he believed that DNCP should be able to meet its REPS
requirements for the period covered by its plan, 2009-2011.

PEC witness Fonvielle testified that based on experience to date and current assumptions,
PEC’s REPS plan is projected to achieve compliance with the REPS requirements. However, he
noted that there are significant uncertainties that could adversely impact PEC's ability to meet the
long-term REPS requirements. These uncerainties include undesignated future resources that may
not materialize, as well as changes in the cost or availability of resources, especially set-aside
resources. Mr. Fonvielle noted that since the filing of its 2009 REPS compliance plan, PEC had
. resolved issues involving its poultry waste set-aside and that it was actively pursuing meeting that
requirement for 2012, Mr. Fonvielle testified that PEC’s 2009 REPS compliance plan indicates
that based on its projected requirements, EE; and contracted resources, PEC has enough resources
to achieve compliance through 2013 and needs a minirnum-of an additional 170 gigawatt-hours
to be in compliance in 2014. However, Mr. Fonvielle testified that based on current prices, the
chances of PEC being able to reach Senate Bill 3’s 12.5% goal in 2021 without reaching the
price cap imposed by G.S. 62-133.8(h)(3) and (4) were not “so great” in the long term, though
PEC’s chances of meeting the goals in the early and mid-term weré more favorable. He also
stated that PEC was in good shape to meet its REPS goals through 2018 based on current
expectations. Mr. Fonvielle expressed his hope that the development of a more competitive
markel would drive prices down and make the goals more achievable in the long term. Public
Staff witness Lucas testified that he believed that PEC should be able to meet its REPS
requirements for the 2009-2011 period covered by its plan.

Public Staff witness Ellis testified that unless the price of RECs drops considerably,
meeting the REPS requirements beyond the short term could become challenging, as the IOUs
may reach the caps in the near future. Mr. Ellis pointed out the fact that under Senate Bill 3, the
cost caps do not rise as quickly as the REPS requirements. According to Mr. Ellis, this could
create a situation where the utilities reach the cost caps before they meet the REPS goals.

CPI USA witness Reading testified that with the. significant lead time required to build
new renewable resources, he doubted whether PEC could meet the mandates of Senate Bill 3 in
regard to in-state RECs. He pointed to the output of the facilities of CPI USA as a potential
source for such in-state RECs, and noted the pending arbitration between his client and PEC over
a PPA, Mr. Reading stated that while PEC’s 2008 IRP listed cogeneration resources of
179 MW, these resources have been reduced to zero in PEC’s 2009 IRP, indicating a less robust
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-and balanced resource plan. Mr. Reading further testified that his calculations indicated that the
most readily available resource by which PEC could meef its REPS requirement is biomass.. He
testified that PEC showed no deficit in renewable resources until 2014, and that PEC would have
three years to attain those requirements. CPI USA’s specific interest in this issue is the subject
of a separate arbitration proceeding before this Commission in Docket No. E-2, Sub 966, and
will be addressed by the Commission in that docket, .

No party contended that the 10Us’ REPS compliance -plans for 2009-2011 were
insufficient, but there was concemn whether the IOUs could meet the REPS mandates through 2021
without reaching the cost caps. The Commission shares this concem and will closely monitor the
utilities® compliance plans and their progress toward meeting each of the REPS requirements in the
coming years. :

The 2009 REPS compliance plans submitted in Docket No. E-100, Sub 124, completely
supersede the 2008 REPS compliance plans submitted in Docket No. B-100, Sub 118. Therefore,
the Commission has not made any determination as fo the acceptability of the 2008 plans.

Based on the foregoing, the Commission’s review of the 2009 REPS compliance plans,
and the entire record of this proceeding, the Commission concludes that the 2009 REPS
compliance plans submitted by the IOUs are reasonable for purposes of this proceeding and
should be approved.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 4

The evidence supporting this finding of fact is contained in the testimony of, DNCP
witness Venable, PEC witness Snider, and Public Staff witnesses Floyd and Hinton, and the
2009 IRPs of DNCP, PEC, and Duke.

H

Public Staff witness Floyd testified that the IQUs should utilize their DSM resources to
obtain the maximum system value possible. He pointed out that while increased utilization of
DSM might not lead to capacity savings, it might result in energy savings, with corresponding
fuel savings. Mr. Floyd noted that both Duke and PEC received approval in 2009 for new
- residential air conditioning cycling programs that provide the capability to control central air
conditioning systems in a manner that causes less customer inconvenience than earlier versions
of such programs. He encouraged the I0Us to maximize the value of these air conditioning
cycling programs. Similarly, Public Staff witness Hinton testified that while increased activation
of these cycling programs should not have a material effect on the IOUs® expansion plans, it
could allow the I0Us to achieve increased fuel savings during other near-peak or forced outage
events. Mr. Hinton also pointed out that increased activation of these cycling programs could be
beneficial to the utilities in that. it would allow them to gain operational experience, test the
program infrastructure, and assess custorner response to mote frequent power curtailments.

- Mr. Floyd testified that he had compared Duke’s Power Manager and PEC’s EnergyWise air
conditioning cycling programs with programs in other states and jurisdictions to some éxtent. He
called PEC’$ and Duke’s programs “new age” in that they involve new technology, but pointed to a
program in Maryland that allows the customer to choose a level of incentive based on the amount of
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ait conditiening load control he is willing to cede to the utility. Mr. Floyd deemed programs-with
various levels of incentives as a potential opportunity for consideration by North Carclina’s IQUs.

DNCP witness Venable testified that DNCP included. an air conditioner cycling program
in its initial DSM poitfolio modeled for the 2009 Plan and will consider opportunities for
lowering fuel costs once the program is approved in North Carolina and it can further analyze
operational data. PEC witness Snider testified that PEC will investigate and evaluate optimal use
of its EnergyWise residential air conditioning load control program, including consideration of
its potential benefits as a capacity resource and as a tool to lower fuel costs.

The Commission finds that DSM resources should be opmmzed 50 as to obtain their
maximum value, Accordingly, the I0Us are encouraged in their 2010 IRPs to consider their DSM
resources’ potential benefits, both as capacity resources and as a means of lowering fuel costs.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 5

The evidence supporting this finding of fact is contained in the Public Staff’s comments
filed on February 8, 2010, and the 2008 and 2009 IRP and 2009 REPS compliance plans of
NCEMC, Piedmont, Blue Ridge, Rutherford, EU, Haywood, GreenCo, and Halifax.

On February 8, 2010, the Public Staff filed the only comments on the IRPs and REPS
compliance plans filed by the non-IOU electric utilities. As part of its comments, the Public
Staff addressed the IRPs filed by NCEMC, Piedmont, Rutherford, EU, and Haywood and. the
REPS compliance plans filed by GreenCo, Hahfax and EU in Docket No. E-100, Sub 124,
pursuant to Rule R8-60.

The 2009 IRPs are, as described above, the annual updates to the 2008 IRPs.
Therefore, consistent with Rule R8-60(h)(2), the Public Staff’s comments addressed the non-
10Us” updated 15 year forecasts and significant amendments or revisions to their 2008 IRPs.
The Public Staff’s initial comments on the 2008 IRPs, filed April 24, 2009, and its reply
comments filed May 27, 2009 (collectively, 2008 Comments), in Docket No. E-100, Sub 118
were incorporated by reference. Overall, the Public Staff found the IRPs and REPS
compliance plans to be acceptable.

As noted in its comments, the Public Staff’s analysis of NCEMC’s peak load
forecasting accuracy over the past five years indicates that the forecasts with DSM in its 2004
annual report were, on average, 332 MW lower than the actual system load, a 11% forecast
error, whéreas, its energy sales forecast has been more accurate with less than a 5% error rate.
All of the peak load predictions from the 2004 Annual Plan have been less than the actual peak
loads experienced, The Public Staff had noted this pattern of under-forecasting of peak loads
in comments filed in previous IRP dockets. Since NCEMC does not weather normalize its
peak loads, the Public Staff was unable to examine the accuracy of the forecasts excluding the
effects of weather.

As it did in its comments in Docket No. E-100, Sub 118, the Public Staff continues to
recommend that NCEMC examine its peak load forecasting models and assumptions for
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possible sources of bias leading to under-forecasting of peak loads, as well as other factors that
may have contributed to the relatively large forecast errors. NCEMC is addressing this
concern in two ways. First, it has informed the Public Staff that it intends to use a weather
normalization methedology in its 2010 IRP, Second, NCEMC is evaluating other peak
demand models. Both of these actions should assist NCEMC in improving its forecasting
accuracy.

As noted on page 4 of its IRP, NCEMC completed a forecast in late 2609 that reflected
the impact of the 2008/2009 economic recession. The new forecast indicates compound annual
growth rates of 1.6% for summer peaks, 1.6% for winter peaks, and 1.3% for energy sales.
The peak load forecasts are based on more current information than that availabie to NCEMC
at the time of the filing of its 2009 IRP. The Public Staff believes NCEMC's updated forecast
is more accurate in light of current conditions. Due to a lack of historical data, the accuracy of
the forecasts of EU, Haywood, Piedmont, and Rutherford were not reviewed.

With the exception of Rutherford, the Public Staff believes the EMCs are developing
new DSMV/EE programs for their customers. Each EMC has continued to rely on its existing
load control resources as its primary DSM/EE resources. The Public Staff was encouraged to
see GreenCo develop a portfolio of DSM/EE resources that will be available to each of its
participating members.

Based on the Public Staff’s comments, and the Commission’s review of the record in
this proceeding, the Commission finds that the 2008 and 2009 IRPs and 2009 REPS
compliance plans of NCEMC, Piedmont, Blue Ridge, Rutherford, EU, Haywood, GreenCo,
and Halifax are reasonable and should be approved. The 2009 REPS compliance plans
submitted in Docket No. E-100, Sub 124, completely supersede the 2008 REPS compliance plans
submitted in Docket No. E-100, Sub 118. Therefore, the Commission has not made any
determination as to the acceptability of the 2008 plans.

IT 1S, THEREFORE, ORDERED as follows:

1. That this Order shall be adopted as a part of the Commission's current analysis
and plan for the expansion of facilities 1o meet future requirements for electricity for North
Carolina pursuant to G.S. 62-110.1(c).

2. That the 2008 biennial reports and the 2009 annunal updates to the 2008 biennial
reports filed in this proceeding by the IOUs, NCEMC, Piedmont, Blue Ridge, Rutherford, EU,
and Haywood are hereby approved.

3 That the 2009 REPS compliance plans filed in this proceeding by the JOUs,
GreenCo, Halifax, and EU are hereby approved.

4. That future IRP filings by all utilities shall continue to include a detailed
explanation of the basis and justification for the appropriateness of the level of respective
utility’s projected reserve margins.
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5. That future IRP filings by all utilities shall include a copy of the most recently
completed FERC Form 7185, including all attachments and exhibiis.

6. ‘That future IRP filings by all utilities shall: (1) provide the amount of load and
projected Joad growth for each wholesale customer under contract on a year-by-year basis
through the terms of the current contract, segregate actual and projected growth rates of retail
and wholesale loads, and explain any difference in actual and projected growth rates between
retail and wholesale loads, and (2) for any amount of undesignated load, detail each potential
customer’s current supply arangements and explain the basis for the utility’s reasonable
expectation for serving each such customer. If time constraints dictate, this information may be
filed separately from the main body of the 2010 report.

7. That the IQUs shall continue to investigate increased reliance on air conditioning
cycling load control and other DSM resources so as to obtain the maximum value from those
resources.

8. That NCEMC shall examine its peak load forecasting models and assumptions for
possible sources of bias leading to under-forecasting of peak loads, as well as other factors that may
have contributed to the relatively large forecast errors in the past.

9. That any EMC which-seeks to implement, or is currently implementing, DSM or EE
programs under which incentives are offered to customers (except those ptograms being filed for
approval by GreenCo), file such programs for Commission approval under G.S. 62-133.9(¢) and
Commission Rule R8-68 if they were adopted and implemented after August 20, 2007.

ISSUED BY ORDER OF THE COMMISSION.
This the _10" _ day of August, 2010. i

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

DOCKET NO. E-100, SUB 121
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION
In the Matter of .
Implementing a Tracking System for Renewable ) ORDER ADOPTING INTERIM
Energy Certificates Pursvant to Session Law ) OPERATING PROCEDURES FOR
2007-397 ) REC TRACKING SYSTEM

BY THE CHAIRMAN: On October 29, 2009, the Commission issued a Request for
Proposals for the North Carolina Renewable Energy Tracking System (NC-RETS).
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Subsequently, the Commission selected APX Inc.,, as the vendor to develop and administer
NC-RETS. NC-RETS is scheduled to become operational on July 1, 2010.

APX requires written operating procedures to direct its administration of NC-RETS. The
Commission’s NC-RETS Stakeholder Group has been developing such operating procedures,
and has resolved most, if not all, of the issues regarding those procedures.

WHEREUPON, the Chairman finds good cause to adopt the Interim Operating
Procedures for NC-RETS attached to this order pending adoption by the Commission of final
Operating  Procedures. Proposed rule changes regarding implementation of
Session Law 2007-397, including additional new rules addressing the renewable energy
certificate (REC) tracking system, are pending before the Commission in this Docket as well as
in Docket No. E-100, Sub 113, The Commission anticipates issuing an order regarding those
rules shortly and atlowing parties to comment as to whether there are any conflicts or
inconsistencies between the proposed revised rules and the Interim Operating Procedures for
NC-RETS. Following receipt of comments, the Commission anticipates issuing final Operating
Procedures for NC-RETS. ’

IT IS, THEREFORE, ORDERED that the attached Interim Operating Procedures shall be
adopted on an interim basis effective as of the date of this order and shall govern administration of
NC-RETS until replaced by final Operating Procedures adopted pursuant to a subsequent
Cotnmission order.

ISSUED BY ORDER OF THE COCMMISSION.
This the 1st day of July, 2010.

NORTH CARQLINA UTILITIES COMMISSION
Patricia Swenson, Deputy Clerk

kh070110.01
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DOCKET NO. E-100, SUB 124
DOCKET NO. E-100, SUB 125

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION
DOCKET NO. E-100, SUB 124

" In the Matter of
Investigation of Integrated Resource
Planning in North Carolina — 2009

ORDER REGARDING 2008
REPS COMPLIANCE REPORTS

DOCKET NO. E-100, SUB 125

" In the Matter of
2009 REPS Compliance Plans

Nt Nt e N Nt e N Yo’ e’ S

BY THE COMMISSION: On February 29, 2008, and March 13, 2008, the Commission
tssued Orders in Docket No. E-100, Sub 113 adopting rules to implement Session Law 2007-397
(Senate Biil 3) and the Repewable Energy and Energy Efficiency Portfolio Standard (REPS) in
North Carolina. Commission Rule R8-67(c)(1) provides as follows:

Each year, beginning in 2009; each electric power supplier shall file with the
Commission a report describing the electric power supplier’s compliance with the
requirements of G.8. 62-133.8(b), (c), (d), (e) and (f) during the previous calendar
year. -

For each electric public utility, the REPS compliance reporis are to be filed at staggered times
during the year and considered coincident with each utility’s fuel adjustment clause rider. For
each electric membership corporation (EMC) and municipal electric supplier, the REPS
compliance report is required to be filed with the Commission on or before September 1 of each
year. Rule R8-67(c)(3) further provides:

The Commission shall issue an order scheduling a hearing to consider the REPS
compliance report filed by each electric membership corporation or municipal
electric supplicr, requiring public notice, and establishing deadlines for
intervention and the filing of additional direct and rebuttal testimony and exhibits,

On or about September 1, 2009, the following EMCs filed REPS compliance reports for
calendar year 2008 in Docket No. E-100, Sub 124: GreenCo Solutions, Inc.'; Halifax EMC; and
Rutherford EMC. EnergyUnited EMC included information regarding its 2008 activities in its
integrated resource plan filed in that docket. Also on or about September 1, 2009, the following
EMCs and municipal electric suppliers filed REPS compliance teports for calendar year 2008 in

1 GreenCo members include Albemarle EMC, Blue Ridge EMC, Brunswick EMC, Cape Hatteras EMC, Carteret-
Craven EMC, Central EMC, Edgecombe-Martin County EMC, Four County EMC, French Broad EMC, Haywood
EMC, Jones-Onslow EMC, Lumbee River EMC, Pee Dee EMC, Piedmont EMC, Pitt & Greens EMC, Randolph
EMC, Roanoke EMC, South River EMC, Surry-Yadkin EMC, Tideland EMC, Tri-County EMC, Union EMC; and
Wake EMC.
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Docket No. E-100, Sub 125: North Carolina Eastern Municipal Power Agency (NCEMPA)I;
North Carolina Municipal Power Agency Number 1 (NCMPA1)?; Fayetteville Public Works
Commission (PWC); Murphy Electric Power Board; the cities of Concord and Kings Mountain;
the towns of Black Creek, Dallas, Enfield, Forest City, Highlands, Lucama, Oak City, Pinetops,
Sharpsburg, Stantonsburg, Waynesville, Windsor, and Winterville, Mountain Electric
Cooperative, Inc.; Tri-State EMC; and Blue Ridge Mountain EMC. A number of EMCs and
municipal electric suppliers indicated that they have signed wholesale power contracts with an
electric power supplier that will also be providing REPS compliance service pursuant to
G.S. 62-133.8(c)(2)(e), including the cities of Concord, Dallas, Kings Mountain and Wilson; the
towns of Black Creek, Enfield, Forest City, Highlands Lucama, Pinetops, Sharpsburg,
Stantonsburg, Waynesville and Windsor; Broad River EMC; and Rutherford EMC. Three
municipal electric suppliers — the Towns of Fountain, Macclesfield and Walstonburg — and
Mecklenburg EMC, which is headquartered in Virginia, did not file 2008 REPS compliance
reports. Although the Towns of Macclesfield and Walstonburg are served by the City of Wilson
which, in turn, purchases its power from NCEMPA, it is not clear whether NCEMPA has
included these towns® loads in its REPS requirements. By letter dated April 14, 2010,
Mecklenburg EMC stated that it intends to work with GreenCo to meet its REPS obligation.

Of those entities responsible for REPS compliance, either for themselves or others,
several reported incurring significant costs to acquire renewable energy certificates (RECs) from
renewzble energy facilities or energy savings from the implementation of energy efficiency
measures, Others reported that they had spent little, if any, money and had acquired few, if any,
RECs in 2008.

With regard to the EMICs and municipal electric suppliers, the purpose of the annual
hearing required in Rule R8-67(c)(3) is to verify the factual claims made regarding REPS
compliance, The Commission recognizes that little is served at this time, prior to the initial REPS
compliance year, by requiring EMCs or municipal electric suppliers that have eamed or acquired
few, if any, RECs or that have spent very little, if any, money to prove such claims. The
Commission, therefore, will waive the hearing requirement and accept for filing the 2008 REPS
compliance reports filed by those electric power suppliers. The 2008 REPS compliance reports
filed by NCEMPA, NCMPA1, GreenCo, EnergyUnited EMC and Halifax EMC, however, claim
substantial progress toward meeting the REPS requirements and/or raise important issucs for
consideration by the Commission. The Commission, therefore, finds good cause to issue separate
crders opening new company-specific dockets to consider the 2008 REPS compliance reports
filed by NCEMPA, NCMPAI, GreenCo, EnergyUnited EMC and Halifax EMC; to schedule
hearings; to establish discovery guidelines and deadlines for the filing of testimony; and to
require publication of notice. Lastly, any EMC or municipal electric supplier that has not filed a

4

! NCEMPA members include the towns of Apex, Ayden, Belhaven, Benson, Clayton, Edenton, Farmyille, Fremont,
Hamilton, Hertford, Hobgood, Hookerton, La(irange, Louisburg, Pikeville, Red Springs, Robersonville, Scotland
Neck, Selma, Smithfield, Tarboro, and Wake Forest, and the cities of Elizabeth City, Greenville, Kinston,
Laurinburg, Lumberton, New Bern, Rocky Mount, Southport, Washington and Wilson.

? NCMPAI members include the towns of Bostic, Comelius, Drexel, Granite Falls, Huntersville, Landis, Mziden

and Pineville, and the cities of Albemarle, Cherryville, Gastonia, High Point, Lexington, Lincolnton, Monroe,
Morganton, Newton, Shelby and Statesville. ’ ) )
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2008 REPS compliance report shall file its report or before September 1, 2010, together with its
2009 REPS compliance report.

IT IS, THEREFORE, SO ORDERED.

ISSUED BY ORDER OF THE COMMISSION.
Thisthe 11" day of May, 2010.

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

Commissioners William T. Culpepper, 11, and Lucy T. Allen-did not participate in this decision,

SwO5SE010.01.
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DOCKET NO. SP-100, SUB 26

BEFORE THE NORTH CARQLINA UTILITIES COMMISSION

In the Matter of
Request for a Declaratory Ruling by ) ORDER ON REQUEST FOR
BioEnergy Technologies, LLC } DECLARATORY RULING

BY THE COMMISSION: On August 18, 2010, BioEnergy (BioEnergy), filed a request
for a declaratory ruling that organic waste matetial resulting from the rendering or processing of
swine and pouliry, when co-digested with swine and/or poultry manure, qualifies as “swine
wasie” or “poultry waste™ for purposes of G.8. §§ 62-133.8(e) and 62-133.8(f), respectively.
More specifically, BioEnergy plans to co-digest swine and/or poultry Dissolved Air Flotation
cake sludge (DAF Cake) with swine manure and potentially other organic feedstocks at
BioEnergy’s planned North Carolina anaerobic digestion (AD) renewable biogas facilities.
BioEnergy requested that all biogas derived from the co-digested poultry and/or swine DAF
Cake and swine manure and associated renewable energy generated at the facilities qualify for
the respective swine waste or poultry waste set-aside.

According to the petition, BioEnergy is a South Carolina limited liability company with
its principal place of business in Sumter, South Carolina. It specializes in the design,
construction and operation of AD biogas systems. In January 2010, Biogas entered into an
exclusive licensing agreement with AAT Biogas (AAT), to capitalize on AAT’s extensive
technology and design experience in the biogas industry, which includes over 100 biogas
reference projects in operation today., BioEnergy is actively evaluating a number of potential
project opportunities in North Carolina and has entered into discussions with multiple North
Carelina electric power suppliers about selling the electrical output and associated renewable
energy certificates (RECs) generated at its planned biogas facilities. A BioEnergy facility would
generate between 1.5 megawatts (MW) to 3.5 MW of electricity through the co-digestion of
multiple feedstocks, in which BioEnergy currently plans to include DAF Cake from swine and/or
poultry processing facilities, as well as manure from swine animal feeding operations located in
close proximity to the animal processing plants. Other organic biomass alse may be used to
supplement these feedstocks, which BioEnergy recognizes would not qualify for the set asides,
although they would qualify towards the general REPS compliance requirement.

In support of its request, BioEnergy stated that DAF Cake is an agro-industrial food
processing waste comprised primarily of organic animal residues, such as fats and proteins,
produced during the pre-treatment of the wastewater from meat and poultry processing facilities.
The pre-treatment .process is designed to capture the solid residuals content of a processing
facility’s effluent wastewater in the form of a waste sludge prior to the discharge of the
wastewater to a downstream wastewater treatment facility. BioEnergy further stated that recent
feasibility analysis suggests that an optimal co-digestion mix of DAF Cake from poultry and
swine processing facilities and swine manure would include approximately twenty-five percent
manure in order to provide micronutrients and the stabilization of the other, more energy dense,
materials. This optimized mix can greatly increase methane production.
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General Statute § 62-133.8(a), the definitional section of the Renewable Energy and
Energy Efficiency Portfolio Standard (REPS) established by the General Assembly in Session
Law 2007-397 (Senate Bill 3), defines "renewable energy resource”, but does not define “swine
waste” or “poultry waste.” Similarly, the swine waste and poultry waste set-aside provisions,
G.S. §§ 62-133.8(e) and 62-133.8(f), respectively, do not define what constitutcs swine or
poultry waste resources, except that G.8. § 62-133.8(f) expréssly recognizes that, for purposes of
the statute, pouliry waste may be'combined with other organic materials, specifically, “wood
shavings, straw, rice hulls, or other bedding material.”

BioEnergy argued that the plain meaning of “swine waste™ and “poultry waste” includes
all types of waste derived from swine or poultry, citing Merriam-Webster's Online Dictionary,
which defines waste to include both an “unwanted by-product of a manufacturing process,” as
well as “refuse from places of human or animal habitation.” Consistent with this common and
plain meaning of the term, BioEnergy further argued, agro-industrial waste, such as DAF Cake,
should also qualify as waste under North Carolina’s Solid Waste statute. G.S. § 130A-290,
Thus, BioEnergy argued, the plain language of the term “waste” as used in G.8. §§ 62-133.8(¢)
and 62-133.8(f), should be interpreted to include both agro-industrial processing waste, such as
DAF Cake, as well as manure from animal feeding operations.

BioEnergy further asserted that interpreting swine waste and poultry waste to include
agro-industrial DAF Cake also would further the renewable policy objectives of Senate Bill 3 by.
diversifying the State’s viable generation resource options, allowing the utilization of indigenous
North Carolina resources to foster development of renewable projects locally in the State,
encouraging project investment in new renewable projects, and improving air and water quality
through controlled destruction of methane and the capture of organic residuals from both manure
and agro-industrial wastes. By recognizing DAF Cake derived from swine or poultry processing
facilities as eligible “swine waste” or “poultry waste,” BioEnergy argued that the Commission
will encourage the increased use of both manure and DAF Cake as renewable feedstocks,
thereby promoting the development of renewable biogas projects and supporting greater
diversity of indigenous renewable generation resources used to comply with the REPS and the
swine and poultry waste set asides. In addition to the State’s tremendous swine and poultry
growing industries, BioEnergy asserted that North Carolina also is one of the leading -animal
processing states i the nation.

BioEnergy also argued that interpreting “swine waste” and “poultry waste” to allow
methane. and energy derived from co-digested DAF Cake and manure to qualify for the REPS
set-asides will assist electric power suppliers in achieving their set-aside requirements in a maore
cost éffective manner. According to BioEnergy, allowing dense DAF Cake to be combined with
manure will result in increased methane yields and energy generation at lower costs. This, in
turn, will make an increasing number of biogas projects viable thereby fostering competition and
driving down compliance costs for electric power suppliers. Satisfying the set-asides at lower
cost would then also facilitate increased opportunities for additional renewable energy generation
to satisfy the general REPS requirement and, pofentially, lower overall costs to ratepayers.

‘The Commission has held, specific to AD biogas technology, that only RECs associated
with the percentage of electric generation that results from methane gas that was actually
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produced by pouliry or swine waste may be credited toward meeting the set-aside requirements.
Order on Motion _for Clarification, Docket No. E-100, Sub 113, January 20, 2010, at p. 2. The
Commission made clear that, when non-swine or non-poultry waste biomass materials contribute
to some portion of methane gas production at a facility, RECs aftributable to that methane gas
will not count toward meeting the pouliry or swine waste set-asides. The obligation is on the
owner of the new renewable energy facility to demonstrate the percentage of biogas attributable
to swine or poultry waste versus the percent derived from other biomass resources. Order
Accepting Registration of New Renewable Energy Facility, Docket No. SP-578, Sub 0.
BioEnergy stated that it would provide the Commission with evidence of the percentage of
biogas attributable to swine waste and/or poultry wasle versus the percent derived from other
biomass. According to the filing, in BioEnergy's process, each feedstock material will be
weighed as it is loaded into the mixing tank/digester. Because each feedstock has bio-methane
vields that have been established and verified by lab tests, BioEnergy asserted that the
percentage of biogas attributable to each type of feedstock can and will be reasonably calculated.

On August 27, 2010, the North Carolina Sustainable Energy Association (NCSEA) filed
a motion to intervene and asked that the matter be set for hearing. Following several discussions
between NCSEA and BioEnergy and a meeting of the parties, BioEnergy filed on
October 4, 2010, the affidavit of Marvin K. Ballard, ITI, BioEnergy's Business Development
Manager. The affidavit stated that BioEnergy had responded to questions from NCSEA
regarding the specific composition of DAF Cake and related issues and that the purpose of the
affidavit was to provide the additional information for the record. In light of the above, NCSEA
informed the Public Staff that it did not object to a declaratory ruling consistent with
BioEnergy’s request.

The Public Staff presented this matter to the Commission at its Regular Staff Confererice
on October 11, 2010, and recommended that the Commission declare that, based upon the facts
and representations contained in BioEnergy’s request and affidavit, (a) swine and/or poultry
DAF Cake, when co-digested with swine or poultry manure, qualifies as “swine waste” or
“poultry waste” for purposes of G.S. §§ 62-133.8(¢) and 62-133.8(f), respectively, and (b) the
electric power generated by the biogas derived from the swine and/or poultry DAF Cake, when
co-digested with swine and/or poultry manure, qualifies for the respective swine waste and
poultry waste set-aside in proportion to the percentage of biogas attributable to swine waste and
to poultry waste.

Based upon the foregoing, a careful consideration of the record in this docket, and the
Public Staff's recommendation, the Commission concludes that, based upon the facts and
representations in BioEnergy’s request and affidavit, (a) swine and/or poultry DAF Cake, when
co-digested with swine or poultry manure, qualifies as “swine waste” or “poultry waste” for
purposes of G.S. §§ 62-133.8(e) and 62-133.8(f), respectively, and (b) the electric power
generated by the biogas derived from the swine and/cr poultry DAF Cake, when co-digested
with swine and/or poultry manure, qualifies for the respective swine waste and poultry waste set-
asides as more specificaily ordered herein.

IT IS, THEREFORE, ORDERED that, based upon the facts and representations made in
BioEnergy’s request and affidavit, (a) swine and/or pouliry DAF Cake, when co-digested with
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swine or pouliry manure, qualifies as “swine waste” or “pouliry waste” for purposes of
G.S. §§ 62-133.8(e) and 62-133.8(f), respectively, and (b) the electric power generated by the
biogas derived from the swine and/or poultry DAF Cake, when co-digested with swine and/or
poultry manure, qualifies for the respective swine waste and poultry waste set-aside in.proportion
to the percentage of biogas attributable to swine waste and to-poultry waste, as demonstrated by
BioEnergy through the welghlng of each feedstock material and the venf' cation of each
feedstock’s bio-methane vield.

ISSUED BY ORDER OF THE COMMISSION.
Thisthe _12" day of October, 2010,

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

Pbl101210.01
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DOCKET NO. P-100, SUB 19
DOCKET NO. P-100, SUB 168

BEFORE THE NORTH-CAROLINA UTILITIES COMMISSION
DOCKET NO. P-100, SUB 19

In the Matter of
Rules to Require Regulated Telephone ]
Companies to File Construction and ) ORDER RESCINDING
Operating Budgets ) COMMISSION RULE R9-3
) AND ELIMINATING
DOCKET NO. P-100, SUB 168 ) FILING REQUIREMENT
) FOR CENTRAL OFFICE
In the Matter of b EQUIPMENT REPORT
Filing Requirement for the Central Office ) FOR ALL LOCAL
Equipment Report as Required by Standing } EXCHANGE COMPANIES
Data Request of Uncertain Origin )

BY THE COMMISSION: On June 30, 2009, House Bill 1180 became law as set forth
in Session Law 2009-238 (hereinafter S.L. 238). Entitled “An Act Establishing The Consumer
Choice And Investment Act Of 2009”, the law creates a new category of price plan which any
local exchange carrier {LEC) or competing local provider (CLP) may opt into by simply “filing
notice of its intent to do so with the Commission™, The election is effective immediately upon
filing. The Commission refers to these new price plans in general as “Subsection (h) price
plans™.

On July 21, 2009, the Commission issued an Order Requesting Comments and Instituting
Certain Interim Requirements in Docket No. P-100, Sub 165 wherein the Commission began the
process of determining an orderly procedure for carriers to follow when adopting a Subsection
(h) price plan and addressing further implications of 8.L. 238. In its July 21, 2009 Order, the
Commission noted that Commission rules, statutes, notice, and reporting obligations may be
impacted by S.L. 238. The Commission noted that, while rules and statutes are the most salient
items affected by the passage of S.L. 238, there are also orders that the Commission has issued
over the years that have imposed notice obligations and reporting requirements on LECs that
may be affected by a Subsection (h) eclection. The Commission determined that it was
appropriate to solicit commenis from parties setting forth those statues, Commission rules,
notice, and reporting obligations that they believe will no longer be in force for a LEC or CLP in
such circumstances, together with the reasons therefore.

On October 20, 2009, the Commission issmed its Order Implementing Certain
Requirements in Docket No. P-100, Sub 165. In its October 20, 2009 Qrder, the Commission
concluded, after reviewing the initial and reply comments filed by the parties in response to the
July 21, 2009 Order, that the Public Staff and the other commenting parties to the docket should
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be directed to address this issue, and, to that end, should be constituted as a Working Grc:ul:al to
develop a matrix that: (a) addresses which statutes, Cormmission rules, and notice and reporting .
obligations will no longer be in force for a company electing a Subsection (h) price plan;
(b) suggests any necessary changes to those rules or notice and reporting obligations; and (c) sets
out any differing positions and the rationales therefore. The Commission further stated that the
parties may also address in the matrix any issues that they have come to believe are relevant,.
necessary, and convenient for Commission decision. The parties were directed to file such a
matrix by no later than 45 days from the issuance of the Qctober 20, 2009 Order.

After being -granted two extensions of time to file, on February 2, 2010, the Working
Group filed its Report and Matrix.

On March 30, 2010, the Commission issued its Order Conceming Working Group Report
in Docket No. P-100, Sub 165. The Commission noted that two specific issues were outside the
scope of the March 30, 2010 ‘Order but stated that the issues would be addressed by the
Commission in the context of another docket. The purpose of this Order is to address the two
outstanding issues from the March 30, 2010 Order.

First, in its March 30, 2010 Order, the Commission outlined the Working Group ]
Matrix presentation of Issue No. 37, as follows:

Rule R9-3 — Annval Filing of Construction Plans and Objectives by Telephone
Companies

Working Group Position for Subsection (h) entities:

(i) Subsection (h) entities should be exempted.

(ii) Rule should be eliminated for Subsection (h) and all ether LECs,
The NCTIA and the Public $taff agreed with the Working Group’s position.

CompSouth did not take a position on the continued need for this requirement at this
tlme .

The Commission concluded in its March 30, 2010 Order that Docket No. P-100, Sub'165
was not the appropriate proceeding to eliminate the applicability of Rule R9-3 for rate-of-return
LECs?, as contemplated by the Working Group’s position on Issue No. 37 which states that the

! ‘The members of the Working Group include; the Public Staff, Thé North Carelina Telecommunications
Industry Association, Inc, (NCTIA), and the Competitive Carriers of the South, Inc. (CompSouth). CompSouth’s
members include: Access Point Inc.; Birch Communication (f'k/a ACCESS Inteprated Networks, Inc.); Cavalier
Telephone; Cbeyond Commumications; Covad Communications Company; Deltacom, Inc.; Level 3
Communications; NuVox Communications, Inc.; tw telecom of north carolina Lp.; and XO Communications, Inc.

2 By Order dated May 14, 2007, in Docket No, P-100, Sub 194, the Commission exempted price regulation
plan LECs from Rule R9-3.
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rule should be eliminated for Subsection (h) and all other LECs. The Commission stated that it
would address this change in the context of another docket.

By this Order, the Commission is eliminating the applicability of Rule R9-3 for
rate-of-return'LECs. Since, with the adoption of this change, no telecommunications companies
would continue to be required to adhere to Rule R9-3, the Commission is rescinding Rule R9-3
in its entirety from its official set of Commission Rules, effective on the date of this Order.

Second, in its March 30, 2010 Order, the Commission noted that, for Issue No. 88, item
(i), the Working Group’s position was that the filing requirement for the Central Office
Equipment Report, required by a standing data request of uncertain origin, should be eliminated
for all Subsection (h) entities and all other LECs. The Commission concluded in its
March 30, 2010 Order that eliminating the filing requirement for all other LECs was outside the
scope of Docket No. P-100, Sub 165; the Commission stated that it would address this change in
the context of another docket.

The Commission finds it appropriate to eliminate the filing requirement for the Central
Office Equipment Report for all LECs. The LECs are responsible for continuing to have such
information available in the event the Commission or the Public Staff requests such information,
such as in the case of verification of UNE Zone status under the Federal Communications
Commission’s UNE rules.

IT IS, THEREFORE, ORDERED as follows:

1. That Commission Rule R9-3 {Annual Filing of Construction Plans and Chjectives by
Telephone Companies) is rescinded in its entirety as of the date of this Order; and

2. That the filing requirement for the Central Office Equipment Report for all LECs is
hereby eliminated. The LECs are responsible for continuing to have such information available
in the event the Commission or the Public Staff requests such information, such as in the case of
verification of UNE Zone status under the Federal Communications Commission’s UNE rules.

ISSUED BY ORDER OF THE COMMISSION.
This the _9™ day of April, 2010.

- NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

bpB3G810.01
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DOCKET NO, P-100, SUB 1331 _

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of :
Lifeline and Link-Up Services Pursuant to Section ) ORDER REQUIRING
254 of the Telecommunications Act of 1996 ) SELF-CERTIFICATION

)

BY THE COMMISSION: On January 15, 2010, the Lifeline/Link-Up Task Force (Task
Force)!, in compliance with the Commission’s Order Requesting Further Study fo Adopt
Lifeline/Link-Up Program Expansion, submitted its semi-annual repert to the Commission. The
report reflects the ongoing efforts of the Task Force to track and expand the level of participants
in the Lifeline/Link-Up Program. .

BACKGROUND

Lifeline is a federal and state funded program that provides North Carolina’s low-mcome
residents a discount of $13.50 per month? on their local telephone bill, Link-Up is a federally
funded program that provides North Carolina’s low-income residents a fifty percent discount, up
to $30.00, on the cost of connecting local telephone service. The main objective of both
programs is to promote the availability of local telephone service to North Carolina’s low-
income residents. In 1998, the Task Force was formed for the purpose of ensuring that the
programs were implemented in an effective manner and for exploring ways in which North
Carolina residents could be better informed regarding the existence of the programs.

Presently, North Carolina residents are e11g1b1e for Lifeline/Link-Up if they receive
Supplemental Security Income (SSI), Food Stamps’, Work First, Temporary Aid to Needy
Families or TANF, Medicaid, the Low Income Home Energy Assistance Program (LIHEAP), or
Section 8 Federal Public Housing Assistance benefits,

. The Task Force has also has been active in increasing awareness of and participation in
Lifeline/Link-Up through a variety of means. In an Order issued on Aprl 10, 2008, the
Commission approved a self-certification pilot program to be conducted by AT&T.

! The Lifeline/Link-Up Task Force unofficially consists of representatives of the Attomey General’s Office, N.C.
Division of Social Services (NCDSS), N.C. Division of Medical Assistance (NCDMA), Windstream
Communications, Inc., BellSouth Telecommunications, Inc. d'b/a AT&T North Carolina, Public Staff, -Social
Security Administration (§5A), N.C. Justice Community Development Center (NCICDC), Sprint d/b/a Embarq
Communications, Randolph Telephone Membership Corporation {Randolph TMC), N.C. Divisien of Informatlon
Resource Management (NCDIRM), and Verizon South, Inc.

* The Lifeline discount of $13.50 is composed of a $10.00 federal subsidy and a $3.50 NC income tax credit.

3 Sometimes referred to as Food Nutrition Services or FNS.
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TASK FORCE ANALYSIS AND RECOMMENDATIONS

' On January 15, 2010, the Task Force filed its annual report with recommendations. The
Task Force reported that, based on reports filed by local telephone providers as of
December 31, 2009, there were 155,585 households receiving Lifeline benefits. Also, during the
period of July 1, 2009 through December 31, 2009, there were 46,648 households that received
Link-Up discounts for the cost of connecting telephone service.! In the June 2008 Task Force
report, there were 141,112 Lifeline recipients and 16,069 households that received Link-Up
discounts.

The Task Force also reported on AT&T’s self-certification pilot project, as well efforts to
implement a streamlined enrollment procedure for recipients of Food Stamps. The Task Force
recommended that the Commission adopt self-certification as the means by which all
jursdictional local providers enroll participants in the Lifeline/Link-Up program. Additionally,
the Task Force reported on its efforts to increase awareness of with Lifeline/Link-Up benefits
through the placement of posters in county Department of Social Services (DSS) offices
throughout the state.

The Task Force recounted that, following the April 10, 2008 Order, which approved the
-addition of federal public-housing, AT&T had begun the self-certification pilot program which
had been earlier approved by the Commission.? The Task Force stated that customers who
contacted AT&T for information on the Lifeline/Link-Up program were sent the self-
certification form, and, upon receipt of the completed and signed form, the customer was added
as a Lifeline recipient.

The Task Force noted that AT&T filed a report with the Commission on June, 5, 2009, in
which AT&T reporting that during the first year of the pilot program, approximately 99%.of its
new Lifeline/Link-Up applicants used the self-certification form. Alse, the monthly average of
AT&T Lifeline applicants increased by about 20% during the pilot program and the average of
Link-Up applicants increased approximately 40%. AT&T did not report any increase in
instances of fraud or misrepresentation by Lifeline/Link-Up applicants.

Furthermore, AT&T adopted an audit process in which AT&T periodically would send
letters and self-certification forms to a representative sample of Lifeline participants to verify
continued eligibility to receive Lifeline benefits. If the self-certification form was not retumed to
AT&T within 60 days, or if it is returmed stating that the consumer was no longer eligible for a
qualifying program, then AT&T removed the consumer from participation in the Lifeline
program. The Task Force stated that this review procedure is acceptable under the Federal
Communications Commission’s (FCC’s) guidelines and AT&T found it to work well.

! Statistics for the six-month period ended December 31, 2009, had not been filed by all local telephone providers at
the time of this report.

? Onder Concerning Task Force Report and Authorizing Pilot Program, Docket No, P-100, Sub 133f,
(September 5, 2007).
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AT&T reported that it found the self-certification process to be more cost effective than
processing applications under the existing system. AT&T uses self-certification in all of its
southeastern states, and it said that its posmve findings were consistent with its experience in the
other southeastern states.

The Task Force formed a subcommittee to study whether the self certification procedure
should be adopted as the sole or primary Lifeline/Link-Up application procedure-to be used by
all local service providers, The subcommittee reported to the Task Force’s meeting on
December 10, 2009, presenting the following observations:

¢ The Task Force examined whether the costs impact to smaller service providers for
administrative changes and employee retraining would be outweighed by the
operational savings going forward. The Task Force concluded that there were fong-
term benefits in staff time saved by the streamlined application and review procedure.
Accordingly, the Task Force concloded that such long-term benefits would outweigh
the costs incurred by smaller providers.

» The Task Force addressed whether a standardized self-certification form should be
tsed by all the service providers. A draft form was developed and submitted with the
Task Force’s semi-annual report. The Task Force stated that several changes were
-made to the form used by AT&T to include a list of the names and addresses of all
non-cellular Lifeline/Link-Up telephone providers on the back of the form, adding a
phrase explaining that only one Lifeline benefit is available per household, and
adding the sentence that long distance call blocking is available to Lifeline recipients
at no charge upon request,

¢ The Task Force reported that it discussed whether potential applicants would have
enough information about Lifeline/Link-Up and the self-certification procedure to
enable them to file a proper application with their telephone service provider. The
Task Force concluded that the adoption of the self-certification procedure 'for
Lifeline-Link-Up benefits should have no impact on information availability to the’
public. The Task Force pointed out that there would be no change in the program
information provided by DSS caseworkers once an applicant for Medicaid, Food
Stamps or other qualifying benefits is found eligible. The local telephone service
providers and the Task Force will continue publicizing Lifeline/Link-Up in the same
manner. The oniy change will be the use of self-certification to enroll in the progran.

» The Task Force recommended that if self-certification is adopted as the sole
procedure for enrolling Lifeline/Link-Up participants, the Commission should also
approve the use of the above described self-certification eligibility review process by
the local telephone service providers. Using self-certification and the current sysiem
for enrolling applicants would be confusing and a waste of resources, Accordingly,
the Task Force stated that it unanimously recommended that the Commission adopt
the self-certification procedure as the sole method to enroll consumers in the
Lifeline/Link-Up program and spprove the use of the above described self-
certification eligibility review process by all local telephone service providers.

The Task Force noted that the Commission has had an ongoing interest in increasing
participation among eligible consumers to receive Lifeline-Link-Up benefits. To do so, the
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Commission earlier approved a self-certification pilot project, which was undertaken by AT&T
and subsequently reported as successful, as well as cost-justified. The Task Force reported that
after the successful completion of the self-certification pilot program by AT&T, it formed a
subcommittee to investigate the adoption of self-certification for use by all local service
providers. There were two concerns of whether to adopt a self-certification procedure for ciients
to receive Lifeline/Link-Up benefits: (1) the cost to implement a self-certification program,
. especially among the smaller local telephone service providers; and, (2) the adoption of a
standard procedure, to include a self-certification form and an on-going account verification
procedure.

The Task Force stated that the cost to implement the self-certification procedure to
eligible consumers to receive Lifeline/Link-Up benefits was reasonable in that gains from
programmatic operational efficiencies would outweigh the on-going operational expenses to
support the self-certification procedure, even for the smaller local telephone service providers.
The Task Force also believed that there were long-term benefits in staff time saved by the
streamlined application and review procedure.

The Task Force included a recommended self-certification form to be used for the
program by all local service providers. The proposed self-certification form, a modified form
used in the AT&T pilot program, would also include a listing of all wire line local telephone
service providers who provide Lifeline/Link-Up benefits. Furthermore, the Task Force stated
that the Commission should adopt the self-certification procedure as the sole method to enroll
consumers in the Lifeline/Link-Up program and approve the use of the above described self-
certification eligibility review process by all local teleplione service providers. The verification
of eligibility for recipients to continue receiving Lifeline discounts would be adopted from the
AT&T pilot, in which, AT&T periodically would send letters and self-certification forms to a
representative sample of Lifeline participants to verify continued eligibility to receive Lifeline
benefits. If the self-certification form was not returned to AT&T within 60 days, or if it is
returned stating that the consumer was no longer eligible for a qualifying program, then AT&T
removed the consumer from participation in the Lifeline program.

In addition, the Task Force believed that there should be no change in the program
information provided by DSS caseworkers once an applicant for Medicaid, FNS or other
qualifying benefits is found eligible. The local telephone service providers and the Task Force
will continue publicizing Lifeline/Link-Up:-in the same manner, with the only change being how
consuners are enrolled in the program.

WHEREUPON, the Commission reached the following
CONCLUSIONS

After careful consideration, the Commission concludes that good cause exists to modify
the certification process for eligibility for the Lifeline/Link-Up program so as to allow self-
certification by recipients.! The Commission belicves that, based on the representations of the
Task Force, the AT&T self-certification experiment has been a success, combining greater

! This includes modification of Rule R9-6(d) concerning verification by the appropriate social service agency.
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efficiency with appropriate protections against fraud, and that, therefore, the same self-
certification process should be generally adopted as part of the Lifeline/Link-Up enrollment
process. The Commission commends the work of the Task Force, AT&T, and the various social
service agencies for their contributions to improving delivery of the Lifeline/Link-Up program to
qualifying recipients. The. Commission urges the Task Force to continue with its efforts to
improve the Lifeline/Link-Up program.

IT 1S, THERFORE, ORDERED s follows:

L That self-certification by clients of eligible programs for Lifeline/Link-Up be
authorized as the sole procedure for enrollment in Lifeline/Link-Up.

2, That the self-certification form attached as Appendix A be authorized for use by
clients of eligible programs for Lifeline/Link-Up. The listing of eligible telephoue companies on
that form may be modified from tinie to time to accurately reflect the companies” participation.

3. That the eligibility review audit process utilized by AT&T in the self-certification
pilot program be made permanent for AT&T and be extended to and required of all other
telephone companies participating in the provision of the Lifeline/Link-Up program.

4, That Rule R9-6(d}, regarding Link-Up verification be rewritten as follows: “(d)
Verification — The method for verification of the eligibility criteria set forth in (c)(2) shall be
self-certification by the recipients of the eligible programs.”

5. That the Task Force collect the same type of statistical data it collected for the
AT&T Pilot Program from the various participating télephone companies and submit an analysis
regarding same with the Task Force’s December 31; 2010, Annual Report, together with any
recommendations the Task Force believes are needed to improve the sign-up and verification
process.

IT IS, THEREFOQRE, SO ORDERED.
ISSUED BY ORDER OF THE COMMISSION.
This the 2™ day of March, 2010.

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

mri30210.01
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APPENDIX A
PAGE1OF2

NORTH CAROLINA LIFELINE/LINK-UP
SELF-CERTIFICATION LETTER

Billing Name

Service Address

City State Zip

Telephone Number:
1 hereby certify that I participate in the following public assistance program(s):

( ) Medicaid

( ) Low Income Home Energy Assistance Program (LIHEAP)
( ) Federal Public Housing Or Section § Assistance (FPHA)
( ) Supplemental Security Income (SSI)
( ) Food & Nutrition Services (Food Stamps)
( ) Temporary Aid to Needy Families or Work First

Lifeline provides a monthly discount on your local telephone bill. If you do not have a
telephone, Link-Up provides a 50% discount, up to $30, on the cost of connecting local
telephone service. If you receive any one of the public benefits listed above and the telephone
service is in your name, then you can receive Lifeline/Link-Up benefits. Only one Lifeline
benefit is available per household. Long distance call blocking is available to Lifeline recipients
at no charge upon request.

I certify, under penalty of perjury, that I am a current recipient of the above program(s) and will
notify my telecommunications service provider when 1 am no longer participating in at least one
of the above-designated program(s). I authorize my telecommunications service provider or its
duly appointed representative to access any records required to verify these statements to
confirm my continued participation in the above program(s). I authorize representatives of the
above program(s) to discuss with/or provide copies to my telecommunications service provider,
if requested by the company to verify my participation in the above program(s) and my
eligibility for Lifeline/Link-Up.

Applicant’s signature Date

Please mail completed self-certification form to your telecommunications service provider
at the address shown on the back of this form
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APPENDIX A
PAGE20F2

Affordable Phone Services, [ne

Aspire Tclecom, Inc

Atlantic Telephone Membership Corp

2855 SE 58® Ave P.O.Box 2174 P.O, box 3198
Ocala, FL 34480 Asheville, NC 28802 Shallotte, NC 28459
AT&ETRSC Bamardsville Telephone Company BLC Manzgement LLC

304 Pine Avenue, 4% Floor
Albany, GA 31702

P.C. Box 22995
Knoxville, TN 37933-0995

11121 Highway 70, Suite 202
Arlington, TN 38002

Budget Prepay, Inc, d/bfa NewPhone CenturyLink Citizens Telephone Company
1325 Barksdale Bivd, Alin: Lifeline P.0, Box 470
Bossier City, LA T1LI1 P.0.Box 4512 Rock Hill, SC 29730
Monroe, LA 71211
dPi-Teleconneet, LL.C Ellerbe Telephone Company Image Accesy, [ne
2997 LBI Freeway P.0. Box 220 5555 Hilwn Avenue, #4415
Suite 225 Ellerbe, NC 283380220 Baton Rouge, LA 70808
Drallas, TX 75234 ’
Lexcom Telephone Company Lifcconnex Telecam, LLC £/a Swiltel, LLC | MClmetro Access Trens
200 North State Street 811 West Garden St 3035 North Point Parkway
P.0, Box 808 Pensacala, FL 32507-7475 2* Floor
Lexington, NC 27293-0308 Alpharette, GA 30022
Mcblel, Inc Nexus Commumications, Ine Narth State Telephone Company
CfO Century Tel C/O Early, Lennon, Crocker P.O. Box 2326
19812 Underwood Rd 900 Comerica Bldg High Paint, NC 27261
Foley, AL 36515 Kalamazoo, M1 490074752
‘Pineville Telephane Company Randolph Telephone Company Randolph Telephone Membership Comporation
P.Q. Box 249 3733 0M Cox Rd 1733 01d Cox Road
Pineville, NC 28134 Asheboro, NC 27205 Asheboro, NC 27205
Saluda Mtn Telephone Company Service Telephone Company Skyline Telephone Mémbership Corperation
P.O. Box 22993 P.O. Box 22995 P.0. Box 759
Knoxville, TN 379330995 Knoxville, TN 37933-0995 West Jefferson, NC 28694

Star Telephone Membership Corporation
P.0. Bex 348
Clinton, NC 28329

Sury Telephone Mem
P.C. Box 185
Dobson, NC 27017-0385

hip Cory

Tennessee Telephone Services, LLC
P.0. Box 1995
Dicksom, TN 37056

Tri-County  Telephane  Membeship | Verizon Lifeline Services - NC .| Wilkes Telephone Membership Corporation
Corporation Attn: Lifeline Supervisor 1400 River Strect .
P.Q. Box 520 P. Q. Box 4500 Wilkeshoro, NC 28697

Belhaven, NC 27810 Hayden, ID 83825-4500

Windstream Yadkin  Valley Telephone  Membership

ATTN : Suppart Services — Lifeline Corparation

1720 Galleria Boulevard P.O. Box 368

Charlotte, NC 28270 Yadkinville, NC 27055
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DOCKET NO. P-100, SUB 152b

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Notices Regarding Termination of ) ORDER DESIGNATING TWC
Universal Service Provider Status ) DIGITAL PHONE LLC AS USP

) FOR POWELL PLACE

BY THE COMMISSION: On November 13, 2009, Madison River Communications,

LLC (MRC) filed a letter in connection with the carrier of last resort (COLR) status.of the

Powell Place development in the Pittsboro exchange, seeking relief from its COLR obligations.

MRC noted that on July 28, 2006, it had notified the Commission that it had accepted COLR

responsibilities for Powell Place, but it has since learned that Powell Place has entered into an

agreement with Time Wamner, and local service for residents of this development is now being

" provided by Time Wamer. MRC is no longer providing service and has no infrastructure in this
development.

On November 20, 2009, the Commission issued an Order Seeking Comments from
“Bmbarq, Time Wamer Cable, Inc. and TWC Digital Phone LLC, and the Public Staff” by
December 16, 2009,

COMMENTS'

Carolina Telephone and Telegraph LLC d/b/a CenturyLink (CT&T)' stated that it is
the incumbent local exchange camrier (ILEC) in the Pittsboro exchange, which encompasses
Powel]l Place. CT&T supports terminating MRC's designation as universal service provider
{USP) in the Powell Place subdivision. CT&T supports continuing to designate “the current
provider of telecommunications service in the subdivision” 45 the USP. CT&T further explained
that it had not been the USP in Powell Place for several years, ever since MRC had accepted
COLR responsibilities for the subdivision. CT&T neither has infrastructure nor provides service
to Powell Place, and it would be inequitable and unduly burdensome to redesignate CT&T as the
USP there. By contrast, Time Wamer appears to have stepped into MRC’s shoes to provide such
service. To designate Time Wamer as the USP would be consistent with Commission
precedent.?

Public Staff, while disclaiming knowledge of the circumstances sumounding the
apparent change in the local service provider, suggested that this situation may be similar to that

! CT&T noted that, while the Commission’s Order requested comment from “Embarg,” as of July 1, 2009,
Embarq Corporation had merged with CenturyTel, Inc. (CenturyTel). As of October 19, 2009, the combined
company began using the unified brand name of “CenturyLink.” Furthermore, through this transaction, MRC—a
legacy CenturyTel company—is now affiliated with the former Embarq ILECs in North Carolina, incleding CT&T.

% See the Onder In the Matter of Petition of Shentel Converged Services, Ine. to Surrender Authority to

Provide Telecommunications Services in a Cerfain Gepgraphical Area, Docket No. P-1422, Sub 2
(October 31, 2008) (Shentel),
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in the Shentel case. The Public Staff reiterated its belief that it is consistent with the law and in
the public interest that every region, areas, subdivision, and customer have a designated USP,

Time Warner Entertainment-Advance/ Newhouse Partnership and TWC Digital
Phone, LLC (collectively, TWC) stated that it is currently a party to an agreement, effective
June 1, 2009, to provide multi-charnel video, high-speed data, telephone, and certain additional
services to the residents of the Powell Place development at 104 Powell Place Lane, Pittsboro,
North Carolina. The telephone service is interconnected Voice-over-Internet Protocol (VoIP)
and is branded by TWC as “Digital Phone,” TWC has articulated its view in previous
proceedings that the shifting of the USP responsibility to it is inappropriate as a matter of state
and federal Jaw, TWC further contended that, in the context of the present proceeding, it is not
necessary for the Commission to redesignate a new USP for Powell Place,

Nevertheless, TWC acknowledged that, pursnant to its agreement currently in place with
Powell Place, it has the ability to and will provide Digital Phone service to any residential
customer in Powell Place development. desumg such service. Specifically, this commitment is to
offer Digital Phone service, as that service is offered to the public by TWC, to residential
customers in the Powell Place development for so long as TWC’s contract with Powell Place
remains in place and consistent with the terms of that contract, at rates equivalent to publicly
available rates for Digital Phone service in that area, TWC stated that this acknowledgement is
without waiver of any rights with respect to the regulatory status of Digital Phone service and/or
the applicability of state or federal rules to this service. For example, TWC currently does not
participate in the Lifeline and Link-Up programs; and, accordingly, such benefits will not be
available as a component of TWC's provision of Digital Phone service to Powell Place.

Notwithstanding the foregoing acknowledgements, TWC stated that, should the
Commission conclude that redesignation of a USP for the Powell Place development is
appropriate or required under the facts presented in this proceeding, TWC Digital Phone LLC
would consent to such a designation consistent with the stipulations set forth in the
Commission’s Shentel Order.

WHEREUPON, the Commission concludes that good cause exists (1) to relieve MRC of
its COLR obligations with respect to the Powell Place subdivision in the Pittsboro exchange and
(2) to designate TWC Digital Phone LLC as the USP in its stead subject to the provisions set
forth in Appendix A, which are identical in substance to the stipulations set forth in the Shentel
Order.

IT IS, THEREFORE, SO ORDERED.

ISSUED BY ORDER OF THE COMMISSION.
This the _5™ day of January, 2010.

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

DI0105t0.01
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APPENDIX A

() TWC Digital Phone LLC is designated the "universal service provider”
for the Powell Place subdivision in the Pittshoro Exchange, North
Carolina. Pursuant to this designation,, TWC Digital Phone LLC will
provide Digital Phone service to any residential customer in the Powell
Place Subdivision desiring such service. Specifically, TWC Digital Phone
LLC will offer Digital Phone service, as that service is offered to the
public, to any residential customer in Powell Place Subdivision for so long as
Time Warner Cable's existing contract to provide service in the Powell
Place subdivision remains in place, at rates equivalent to publicly
available rates for Digital Phone service in the Pitisboro, North Carolina
arca. TWC Digital Phone LLC currently does not participate in the Lifeline
and Link-Up programs; accordingly, such benefits will not be available as
a compenent of the provision of Digital Phone service to the Powell Place
subdivision.

(2}  The designation of TWC Digital Phone LLC as the universal service
provider for the Powell Place subdivision does not constitute an assertion
by the Commission of jurisdiction over TWC Digital Phone LLC for any
other purpose and is without prejudice to TWC Digital Phone LLC's position
that Digital Phone is not subject to regulation by the Commission under
Chapter 62 of the, General Statutes and that the Conunission's rules and
regulations relating to telephone service provided by public utilities are not
applicable to this service.

(3  The designation of TWC Digital Phone LLC as the universal service
provider for the Powell Place subdivision shall not be used by the
Commtission or any other party as a basis for imposing on TWC Digital
Phone LLC any other obligations applicable to local exchange carriers or
competing local providers.

DOCKET NO. P-100, SUB 152b

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Notices Regarding Termination of ) ORDER RULING ON USP STATUS FOR.
Universal Service Provider Status ) ROBINHCOD COURT APARTMENTS

BY THE COMMISSION: On July 21, 2009, Windstream North Carolina LLC
(Windstream) filed a Notice of the transfer of universal service provider (USP) obligations as to
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the Robinhood Court Apartments (RCA) in the Old Town exchange in Forsyth County from
itself to Time Warner Cable Information Services (NC), LLC (TWCIS).!

TWC Comments

On July 24, 2009, Time Wamer Cable, Inc. and TWC Digital Phone, LLC {collectively,
TWC).replied to Windstreans's filing. TWC stated that (1) TWCIS is not a party to any contract
with respect to RCA and has thus been inappropriately identified in Windstrean's Notice; (2) that
TWC is a party to an agrsement to provide communications services to RCA, but this agreement
does not “otherwisé’ preclude Winsdtream from providing services to this facility, nor is TWC
aware whether access has been granted to the RCA properties coincident with a grant of access
to TWC; and (3) regardless of the above, Windstreants designation of TWCIS (or, effectively,
TWC) as the USP for RCA is erronecus, and TWC does not accept the USP designation for
those apartments. TWC argued that the revision of G.8. 62-110(f4) by Session Law 20(9-202
eliminated that aspect of the old law which resulted in the “automatic’ shifting of the USP
responsibility from a local exchange carrier (LEC) to a competitive carrier. Even if Windstream
may be relieved of its USP responsibility with respect to RCA, that does not result in an
automnatic shifting of such responsibility to TWC.

Windstream Comments

On January 5, 2009, Windstream filed comments in response to TWCs filing.
Windstream amended its Notice to identify TWC as the entity it now believes is providing
service at the RCA. Windstream stated that the RCA was a newly-constructed multi-family
project to which it had sent persommel to pather information regarding the installation of
infrastructure, Windstream discovered that TWC had already installed facilities to serve various
apartment buildings that comprise the RCA. In response to TWCs assertion that it lacked
awareness as to whether access had been granted to Windstream at the RCA, Windstream hereby
definitively stated that it had not been granted access to install infrastructure at the RCA. Thus,
TWC has entered into an agreement providing it with access to the property to which
Windstream is not a party. Under Subsection (i} of G.S. 62-110(f4), Windstream is entitled to be
excused from any obligation to provide basic local exchange service or any other
communications service to residents of the RCA.2

Windstream further stated that it has not seen the contract between TWC and the RCA
and does not know whether the agreement was entered into after July 1, 2008, or whether it
excludes the ILEC from providing communications services to that property. Even assuming

! See Attachment to Windstream’s July 21, 2009 filing in which Windstream identifies “Time Wamner
Cable Information Services (NC), LLC" as the Universal Service Provider for the RCA.

? G.S. 62-110{f4) states in pertinent part that “[w]hen any telecommunications service provider: (i) enters
into an agreement to provide local exchange service for a subdivision or other area where access to right-of-way for
the provision of local exchange service by other telecommunications service providers has mot been granted
coincident with any other grant of access by the property owner; or (ii) enters into an agreement after July 1, 2008,
to provide commumications service that otherwise precludes the local exchange company from providing
commmmications service for the subdivision or other area, the local exchange company is not obligated to provide
basic local exchange telephone service or any other commumications service to customers in the subdivision or other
area”
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that the agreement does not “otherwise preclude” Windstream from providing service at the
RCA, this is not relevant inasmuch as Windstream has not been granted access to the property
coincident with the grant of access to TWC by the property owner. Given Windstream’s Jack of
infrastructure to provide service to the RCA and its resulting inability to serve as the USP at the
RCA, Windstream is entitled under G.S. 62-100(f4) to be excused from any obligation to provide
basic local exchange telephone service or any other communications service to residents'of the
RCA. : .

Windstream noted that TWC acknowledged in its July 24, 2009, filing that it takes no
position on whether Windstream should be excused from any USP obligations at the RCA.
Windstream stated that it likewise takes no position, at present, as to whether TWC should be
designated as the USP for the RCA.

Public Staff Response

On January 29, 2010, the Public Staff filed comments stating that the instant situation
appears to be similar to those in Docket No. P-1422, Sub 2, where TWC agreed to serve as the
USP in the Villas Subdivision in Wake Forest under certain terms and conditions and Dockét No,
P-100, Sub 152b where TWC agreed to serve as the USP in the Powell Place subdivision in the
Pittsboro exchange under certain conditions. Because of the similarity between the instant matter
and those previous cases, the Public Staff stated that it believed that a comparable resolution
would be in order regarding the USP at the RCA. The Public Staff reiterated its view that it is
consistent with G.S. 62-110 and in the public interest that every region, area, subdivision, and
customer should have a designated USP.

TWC Response

TWC argued that there is no need—or basis—for the Commission to take further action
in this proceeding. G.S. 62-110(f4)(i) relieves the incumbent USP of USP responsibility with
respect to a specific area or development where another telecommunications service provider
“enters into an agreement to provide local exchange service for a subdivision or other area where
access to right-of-way for the provision of local exchange service by other telecommunications
service providers has not been granted coincident with any other grant of access by the property
owner.” This means that relief from the USP responsibility of the LEC is granted by the
operation of-law upon notice to the Commission. Under G.S. 62-110(f4), upon such notice, the
other provider that is party to the agreement “shall be the provider in the subdivision or other
area under the terms of the agreement and applicable law.”

In the instant case, Windstream has submitted a notice of relief from USP responsibility
for the RCA pursuant to G.5. 62-110(f4). No party has opposed Windstream’s request .for
relief.! Moreover, no party or member of the public has raised any issue implicating USP
obligations with respect to the RCA. Under these circumstances, G.S, 62-110(f4) contemplates

' TWC stated that it does not concede that the provision of Digital Phone services under its agreement io
provide service to the RCA constitutes “local exchapge service” within the meaning of G.S.62-118(f4)(i).
However, it will not be necessary for the Commission to reach this issue should it simply accept Windstream’s
notice without further action as contemplated by the plain meaning of G.S. 62-110(f4).
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no further action by the Commission, and no formal “acceptance” of Winstream’s notice is
required or, arguably, permitted.

Thus, in the context of the present proceeding, there is no basis for the Commission to
redesignat® a new USP for the RCA. The General Asscmbly, under G.S. 62-110(f4), has
expressly recognized that a LEC may be relieved of USP responsibilities without the
redesignation of a substitute provider. Moreover, under the facts presented here (where an
incumbent provider is simply giving notice that it has been relieved of USP responsibility due to
lack of aceess to an area or development where access has been granted to another provider), the -
only mechanism authorized by G.S. 62-110(f4) for designation of a new USP is the procedure set
forth in G.S. 62-110{f5). However, that provision only applies where the Commission finds,
upon hearing, that the telecommunications service provider serving the subdivision or other area
(i.e.,, TWC) is no longer willing or able to provide adequate services. But in the instant case
TWC is willing and able to serve as the “provider” under the terms of its agreement with the
RCA. Thus, there is no factual or legal basis upon ‘which the Commission may make a
redesignation on the record before it.

TWC further argued that the present situation is readily distinguishable from the Shentel
{Docket No. P-1422, Sub 2 (October 31, 2008)) or Powell Place (Docket No. P-100, Sub 152b
(January 5, 2010)) proceedings where the Commission designated TWC the USP subject to
agreed-upon stipulations. In those proceedings, the Commission was presented with affirmative
requests for relief from USP obligation by an infermediate provider, which was necessitated by
G.S. 62-110(f1) as formerly written. As formerly . written, USP responsibility was
“automatically” shifted to the competitive provider and relief of that responsibility could only be
obtained by application to the Commission. Pursuant to this requirement, as the intermediate
providers with formal USP responsibilities, Shentel Converged Services and Madison River
Communications petitioned the Commission for relief of these responsibilities. By contrast, in
the present case there is no intermediate provider seeking to be relieved of a formal designation,
but rather a LEC simply providing notice that it is no longer the USP. As revised,
G.S. 62-110(f4) contemplates competitive services under the terms of an applicable contract in
the absence of a formal USP designation. Hence, no action by the Commission is required or
permitted under the facts presented here. This revision is actually more efficient in that it
recognizes that the obligation to serve may be passed from one provider to another by contract
without the necessity of formal application to the Commission.

While the Commission and Public Staff may believe that public policy favors the
designation of a USP for every consumer in the State, G.S. 62-110(f4) establishes a different
statutory scheme that reflects the current competitive environment. This new regulatory scheme
holds that no formal USP designation is required where service is provided under contract to a
defined service arca such as an apartment building or development. The public interest in
universal access to telephone service is ultimately protected by the authority retained by the
Commission to designate a formal provider if the competitive provider is unwilling or unable to
provide service. However, in the abserce of such a showing, no designation is contemplated by
statute.

WHEREUPON, the Commission reaches the following
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CONCLUSIONS

A central question posed by this docket is whether TWC can be considered, or should be
designated, the USP for the RCA. For the reasons set forth in more detail below, the answer to
that question is negative. -Simply put, G.8. 62- 110(f4) provides the criteria by which a LEC can
be relieved of its USP responsibilities for a glven area, but G.8. 62-110(f5) fails to provide a
procedure by which a telecommunications service provider' (TSP) can replace a LEC as the
USP.

No party, including TWC, maintains that Windstream is still the USP for the RCA.
Conversely, Windstream takes no position on whether TWC should be the USP for the RCA.
The Public Staff states that every customer should have a USP in place and argues the best
candidate for that responsibility is TWC.

G.S. 62-110(f4) sets out three ways a LEC can be relieved of its USP obligation in a
given area. The first is G.S. 62-110(f4)(i), when a TSP enters into an agreement to provide local
exchange service for the affected area where access to right-of-way for the provision of local
exchange service by other TSPs has not been granted coincident with any grant of access by the
property owner. The second is G.S. 62-110(f4)(ii), when the TSP has entered into an agreement
after July 1, 2008, to provide communications service that otherwise precludes the local
exchange company from prowdmg communications service for the subject area.” Finally, there is
a third “catch-all” provision in the last paragraph of G.S. 62-110(f4) that allows the Commission
to grant a LEC a waiver of its USP responsibilities for good cause shown—namely, that
providing service to the area would be inequitable or unduly burdensome to the LEC, that one or
more alternative providers of local exchange service exist, and that granting the waiver is in the
public interest,

In the case of G.S8. 62-110(f4)(i) and (ii), the statute states that the LEC “shall be
relieved” of any USP obligations to serve customers in the subject area if the crileria are met.
Windstream has given notice that it believes it has qualified for relief under G.S. 62-110(f4)(i).
In its January 5, 2010 Comments, Windstream definitively .stated that “it has not been granted
[coincident] access to install infrastructure to serve the apartment building that comprise the
[RCA)].” Windstream continued: “[S]ince Windstream has clearly established the first criterion
for its excusal—it was not granted access to the property ‘coincident” with the grant of access to
Time Wamer by the property owner,” the G.S. 62-110(f4)(ii) provision is not under
consideration.

! G.8. 62-110(f6) defines “telecommanications service provider” as “a competing local provider, or any
other person providing local exchange service by means of voice-over-Internet protocol, wireless, power line,
satellite or other nontraditionzl means, whether or not regulated by the Commission, but the term shall not include
local exchange companies or telcphone membership corporations.”

% The stotute also requires the LEC, in both instances, to “provide written notification to the appropriate
State agency” (i.e., in this case the Commission) that the LEC is no longer the USP for the affected area, However,
the statute as it pertains to the first two methods of relief does not make relief from the USP responsibility for a
given area contingent on notice to the Commission but rather the relief occurs by operation of law once one or the
other of the provisions has been satisfied.
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But has Windstream “clearly established” its G.8. 62-110(f4)(i) grounds. for excusal?
Unfortunately, it has not. The text of G.S. 62-110(f4)(1) applies only in situations in which a
TSP had entered “into an agreement to provide local exchange service for a subdivision or other
area where access to right-of-way for the provision of local exchange service by other
telecommunications service providers has not been granted coincident with any other grant of
access by the property owner.” (Emphasis added). Windstream has only established that it, a
LEC, was not granted such coincident right-of-way access, not that other TSPs had not been
granted such access.! Both LEC and TSP are separately defined terms for the purposes of (f4)
and (f5) in G.S. 62-110(f6). . ,

Nevertheless, based on the filings made by Windstream in this docket, the Commission
considers the “catch-all” provision that appears at the end of G.S. 62-110(f4) to be applicable
and will treat Windstream’s filings as a Motion for relief under the last paragraph of
G.S. 62-110(f4). Accordingly, the Commission finds that Windstream should be, and hereby is,
granted a waiver of its carrier of last resort obligations at the RCA inasmuch as it has shown that
(1) providing service in the RCA would be inequitable-or unduly burdensome,? (2) one or more
altenative providers of local exchange service exist (i.e., TWC), and (3) the granting of such a
waiver is in the public interest.

The question then becomes: Who, if anyone, shouid be the official USP for the RCA?
G.8. 62-110(f5) is the provision that allows the redesignation of USP responsibility by the
Commission to the relevant LEC or to another TSP upon a showing “that the telecommunications
service provider serving that subdivision or other area pursuant to subsection (f4) of this
section...is no longer willing or no longer able to provide adequate services to the subdivision or
other area.” (Emphasis added). Put another way, G.S. 62-110(f5) does not by its terms provide
for redesignation of USP responsibility when a LEC has been relieved of its USP responsibilities
and a TSP is providing adequate service in the area and is willing and able to continue to provide
that service. G.S. 62-110(f5) only comes into play when a TSP is unwilling or unable to provide
adequate service.

As TWC points out, the instant scenario does ot fit into G.8. 62-110(£5). TWC, as
current provider, is in fact willing and able to provide adequate service to the RCA. There is
thus no basis under G.8. 62-110(f5) for designating either Windstream or TWC as the Usp
provider in the RCA at this time,

! The Commission recopnizes that a LEC might have difficulty in establishing that TSPs other than the
provider have not been granted coincident access. However, common sense supgests that, if the LEC has not been
granted coincident access, it is highly unlikely that other TSPs would have been pramted access as well.
Accordingly, for future reference with regard to a LEC’s notice of relief nnder G.8, 62-110{f4)(i), the Commission
would accept the validity of a notice that states that neither the LEC nor another TSP, to the best of the LEC’s
knowledge and belief, has been granted coincident access to the subject area,

? In its January 5, 2010 Comments, Windstream noted that it currently.lacks the infrastructure necessary to
serve the RCA. Under the circumstances, the Commission finds that it would, therefore, be “inequitable or unduly
burdensome” to require Windstream to contiue to be the USP for the RCA, particularly since TWC stands ready,
willing, and able to provide adequate communications service in the arca.
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The Commission concurs with TWC that, while it might be satisfying from a formal
point of view that a USP must be designated to cover every consumet, it does not appear that the
current law allows for it. The fact is that G.S. 62-110(f4) sets out ways by which a LEC can in
certain circumstances be relieved of USP responsibilities, but it does not at the same time
provide an infallible ‘method under which others can be made to assume them. Nor does
G.S. 62110(f5) provide for a redesi gnanon of USP responsibility to the LEC or to another TSP in
a given area unless the current TSP is no longer willing or able to provide adequate service.

Accordingly, the Commission concludes that, since Windstream has, by this Order, been
granted a waiver and relief from its USP responsibilities for the RCA, neither Windstream nor
TWC has the current USP designation for the RCA, provided, however, that if, at some point in
the future, TWC is no longer willing or able to provide adequate service, Windstream may again
be designated, or another TSP may be designated, as having the USP responsibility pursuant to
G.S. 62-110(£5).

IT IS, THEREFORE, SO ORDERED.

ISSUED BY ORDER OF THE COMMISSION.
This the __12" day of April, 2010,

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

DIo41210.02

DOCKET NO. P-l(lﬂ,.SU'B 165

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Implementation of Subsection (1) ) ORDER CONCERNING
Price Plans Pursuant to House Bili 1180, ) WORKING GROUP
Session Law 2009-238 ) REPORT

BY THE COMMISSION: On June 30, 2009, House Bill 1180 became law as set forth
in Session Law 2009-238 (hereinafter S.L. 238). Entitled *An Act Establishing The Consumer
Choice And Investment Act of 2009”, the law creates a new category of price plan which any
local exchange carrier (LEC) or competing local provider (CLP) may opt into by simply “filing
notice of its intent to do so with the Commission”, the election being effective immediately upon
filing. The Commission refers to these new price plans in general as “Subsection (h) price
plans”.

On July 21, 2009, the Commission issued an Order Requesting Comments and Instituting

Certain Interim Requirements wherein the Commission began the process of determining an
orderly procedure for carmriers to follow when adopting a Subsection (h) price plan and
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addressing further implications of §.L. 238, In its July 21, 2009 Order, the Commission noted
that Commission rules, statutes, notice, and reporting obligations may be impacted by 8.L. 238,
The' Commission noted that, while rules and statutes are the most salient items affected by the
passage of S.L. 238, there are also orders that the Comumnission has issued over the years that
have imposed notice obligations and reporting requirements-on LECs that may be affected by a
Subsection (h) election. The Commission determined that it was appropriate to solicit comments
from parties setting forth those statues, Commission rules, notice, and reporting obligations that
they believe will no lenger be in force for a LEC or CLP in such circumstances, together with the
reasons therefore.

On October 20, 2009, the Commission issued its Order Implementing Certain
Requirements in this proceeding, In its October 20, 2009 Order, the Commission concluded,
after reviewing the initial and reply comments filed by the parties in response to the
July 21, 2009 Order, that the Public Staff and the other commenting parties to this docket should
be directed to address this issue, and, to that end, should be constituted as a Working Group' to
develop a matrix that: (a) addresses which statutes, Commission rules, and notice and reportmg
obligations that will no longer be in force for a company electing a Subsection (h) price plan;
(b) suggests any necessary changes to those rules or notice and reporting obligations; and {c) sets
out any differing positions and the rationales therefore. The Commission further stated that the
parties nfay also address in the matrix any dssues that they have come to believe are relevant,
necessary, and convenient for Commission decision. The parties were directed to file such a
matrix by no-later than 45 days from the issuance of the October 20, 2009 Order.

After being granted two extensions of time to file, on February 2, 2010, the Working
Group filed its Report and Matrix. A copy of the Matrix is atached hereto as Appendix A. The
Working Group stated that, as requested by the Commission, it prepared the Matrix attached to
the February 2, 2010 Report which addresses how North Carolina statutes and Commission rules
associated with the provisioning, rating, and regulation of telecommunications services should be
impacted for Subsection (h) electing catriers. The Working Group described how the Matrix is
divided into seven columns. It noted that column one assigns an issue number to each statue or
rule examined by the Working Group — a total of 92 issues were addressed. It noted that column
two provides a Commission rule or statutory reference for each issue. Further, the Working
Group commented that column three provides a deseription of each issue, while column four
provides a brief summary of the Working Group’s conclusions reached for each issue. The
Working Group stated that columns five through seven confirm each party’s position on the
Issue as well as additional comments individual to a patty. The Working Group noted that the
issues are arranged in a sequential manner with statutory issues addressed first and Commission
rules afterwards.

' The members of the Working Group include: the Public Staff, The North Carolina Telecommunications
Industry Association, Inc. (NCTIA), and the Competitive Carriers of the South, Inc. (CompSouth). CompSouth’s
members include: Access Point Inc.; Birch Comtmunication (fk/a ACCESS Integrated Networks, Inc.); Cavalier
Telcphone; Cbeyond Communications; Covad Communications Company; Deltacom, Inc; Level 3
Communications; NuVox Communications, Inc.; tw telecom of north carolina Lp.; and XO Communications, Inc.
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The Working Group noted that it had reached consensus on most of the 92 issues. The
Working Group further noted that it had concluded that 14 issues were unaffected by S.L. 238!,
since they were either unrelated to retail deregulation or the Commission retained jurisdiction
through S.L. 238.

The Working Group maintained that it had substantial discussion concerning the
application of the statutes from which price. plan companies are explicitly exempted under
Subsection (g) of G.5. 62-133.5% to Subsection (h) electing companies. These statutes are
identified in the Matrix as Issue Nos. 1, 2, 3, 6, 11, 13, 14, 15, 16, 19, 20, 21, 22, 24, 26, and 28.
With respect to these Matrix Issues, the Warking Group conceded that Subsection (h) electing
companies are not automatically exempted from the statutes identified in Subsection (g) for price
plan companies, The Working Group further noted that it does not have a consensus position,
however, on whether the Commission has the authority to apply the Subsection (g) statutes to the
retail services of Subsection (h) electing entities or, if it does, the extent to which Subsection (h)
electing entities should be exempted from the operation of the Subsection (g} statutes.

The NCTIA believes Subsection (h) electing companies should receive the same
exemptions as given to price plan regulation companies 15 years ago in Subsection (g). The
NCTIA and the Public Staff agree that the election provided for in Subsection (h) as part of
S.1.238 is the next step in the evolutionary process toward deregulation that has been
recognized by both the Commission and the General Assembly. The NCTIA asserts that
applying the statutes enumerated in Subsection (g) to companies that qualify for a higher degree
of deregulation than the price plan regulation process adopted in 1995 is illogical, as it would
imply that companies whose retail services are effectively deregulated under a Subsection (h)
election should be subjected to a higher degree of regulation than a price plan regulated company
operating under a more rigid regulatory basis adopted in 1995. The NCTIA maintains that the
only logical conclusion is that the Subsection (g} exemptions should be applicable to companies
making an clection under Subsection (h).

The Public Staff generally agrees with the NCTIA but believes there is merit to
exemptling companies electing under Subsection (h) from the provisions of G.8. 62-111(a) except
as to compliance with the procedures for transfer of control similar to those applicable to CLPs
under Commission Rule R17-8. Additionally, the Public Staff and CompSouth believe that
G.S. 62-132 should still apply to stand-alone residential service, And, for many of the
Subsection (g) statutes, their applicability to the non-retail services of Subsection (h) entities will
be addressed in future comments.

Both the NCTIA and the Public Staff believe that the Commission could allow such
exemptions as are found under G.S. 62-133.5(g) under the provisions of G.S. 62-2(b) where the
Commission is “authorized after notice to affected parties and hearing to deregulate or to exempt

! These issues inclede Issue Nos.: 7, 8, 9, 10, 35, 40, 61, 62, 68, 69, 70, 75, 78, and 86.

? G.S. 62-133.5(g) reads, “[i]he following sections of Chapter 62 of the General Statutes shall not apply to local
exchange companies subject to price regulation under the terms of subsection (&) of this section: G.5. 62-35(c), 62-
45, 62-51, 62-81, 62-111, 62-130, 62-131, 62-132, 62-133, 62-134, 62-135, 62-136, 62-137, 62-139, 62-142, and
62-153.”
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from regulation under any or all provisions of this Chapter, including telecommunications
companies defined under G.S. 62-3(23)a.6.” The Working Group noted that the alternative is to
request that the legislature make a technical correction in S.L. 238 to include these statutory
exclusions. : .

CompSouth recognizes that S.L. 238 is intended as a deregulatory statute. However,
CompSouth notes that the General Assembly has achieved this deregulation in a different
manner than with price plan regulation or in authoerizing local competition, Here, in contrast to
the previous forays into deregulation, the General Assembly has pinpointed deregulation in a
specific area — retail services — by directly restricting the Commission’s authority over those
services. However, this approach creates some ambiguity where a specific requirement may
have retail and non-retail components or goals, but the approach does at least clearly establish
the scope and extent of deregulation desired.

Given this, there is no reason for the Commission, at this stage, to go fitrther and purport
to grant a broader exemption under statutes that the General Assembly did not elect to amend.
Clearly, in the context of price regulation plans, the General Assembly intended that the
authority granted by the statutes specified in Subsection (g) would be replaced by the
“negotiated” requirements of the applicable price regulation plan — e.g., the Commission would
not establish depreciation rates since the pricing methodology would be established in the price
regulation plan. Here, depending on how the Commission resolves the issue of whether price
regulation plans can survive a Subsection (h) election, there may-be no such structure to govern
pricing and related requirements for services remaining within the Commission’s jurisdiction.
The General Assembly may be presumed to have recognized that carrying forward the
Subsection (g) exemptions of electing entities — in the absence of price regulation plans — would
leave a regulatory vacuum with respect to matters within the Cormmission’s jurisdiction.

In any event, the Commission retains authority over wholesale services and the parties
have not yet fully examined the potential application of the Subsection (g) statutes to the
Commission’s retained authority. Moreover, several of the Subsection (g) statutes are general
grants of authority te the Comumission — not regulatory requirements imposed on regulated
entities — and it is not necessary or, perhaps, appropriate for the Commission to exempt electing
entities from such statutes in the context of this proceeding,

Finally, there is an open question as to whether the Commission has the authority to
exempt electing entities from the operation of the Subsection (g) statutes given that the
legislature did not itself grant such exemption. While the Commission did exempt CLPs from
the operation of various statutes in implementing local competition, it did so in the context-of an
explicit directive from the General Assembly to establish the regulatory regime that would
govern local competition. Here, no such directive has been given by the General Assembly; to
the contrary, S.L. 238 quite clearly and specifically operates to constrain the Commission’s
anthority with respect to deregulated entities. To be clear, CompSouth, at this point, is not
requesting the Commission to exercise authority under Subsection (g) statutes to impose new
requircments on electing entities — but rather CompSouth is pointing out that the Commission’s
-authority under these statutes is undisturbed except as explicitly sst forth in S.L. 238.
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The Working Group further noted that the Commission’s October 20, 2009 Order
requested that parties in this docket further negotiate the treatment of non-retail services, an issue
not addressed in the Commission’s July 21, 2009, Order. Requesting Comments and Instituting
Certain Interim Requirements. The Working Group asserted that, specifically, the Commission
requested that parties provide a joint recommendation as to how non-retail services should be
regulated by the Commission once a company makes a Subsection (h) election. The Working
Group stated that the Commission did not specify a time frame required for the parties to
complete negotiations and make final recommendations regarding this issue; therefore, this issue
is not addressed in the Working Group’s February 2, 2010, Report. The Working Group noted
that it had concluded that retail issues required more immediate attention in order for companies
- to proceed with their Subsection (h) clections. Thus, the focus of the February 2, 2010 filing is
on rules, statutes, notice and reporting obligations that would no longer be in force. The
Working Group stated that the regulation of non-retail services, excluding Intercarrier
Compensation and Switched Access, will be addressed by the Working Group in the coming
weeks.

The Report further noted that the NCTIA and CompSouth have sought reconsideration of
certain aspects of the Commission’s October 20, 2009 Order as it pertains to CLPs electing the
new regulatory plan under Subsection (i). The Working Group stated that it does not take a
position with regard to the issues under reconsideration, as the respective petitions speak for
themselves. The Working Group maintained that, as to the Matrix attached to its
February 2, 2010 filing, the Working Group notes that any statute, rule, order, or requirement
that is relieved as to an ILEC should also be relieved as to an electing CLP, to the extent that
such statute, rule, order, or requirement applies to a CLP in the first instance. The Working
Group further noted that it had reviewed the requirements of Rule R17 and set forth its
recommendations in the Matrix attached to its February 2, 2010 filing as to the requirements of
Rule R17 that would no longer apply to electing CLPs.

The Working Group requested that the Commission review its findings and issue a final
order to address the areas covered in the Matrix attached to its February 2, 2010 filing,
understanding that the regulatory treatment of non-retail services will be addressed at a later
date.

The Commission has reviewed the Working Group’s Matrix and Report as filed on
February 2, 2010 and has broken down the 92 issues into 10 groupings, as follows:

Group No. 1;

All of the parties agree to the resolution of the following issues:

Issue Nos.'5, 6, 7, 8, 9, 10, 12, 13, 14, 16, 18. 19, 20, 21. 22, 23, 24. 25, 27, 29, 30, 32, 33, 34,
35, 38. 39, 40, 41, 56, 58, 59, 60, 61, 62, 68, 69, 70, 72, 73, 74, 75, 76. 77, 78, 79, 80, 81, 82, 83,
84, 85, 86, 87. 88, 89, 91, and 92.

The Commission has reviewed these Issues and agrees that the Working Group’s
consensus position on each of these issues, except as noted below, ig appropriate. Therefore, the
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Commission -adopts the Working Group’s consensus position on each issue identified in Group
No. 1 above, except as noted below:

For Issue No. 56, item (iv), the Working Group’s consensus position is that the
Commission should amend the CLP certificate application form so that, if desired, a CLP can file
an application for certification and Subsection (h) election as the same time. The Commission is
requesting that the Public Staff draft and file a copy of the said amended CLP certification
application form within 30 days of the date of issuance of this Order for consideration by the
Commission.

The Commission notes that in Issue No. 60, item (ii},.the Working Group’s position is
that a simpler access line report format and longer filing frequency is acceptable and that the
parties anticipate filing a separate proposal to modify this requirement.

For Issue No. 76, the Working Group’s position is that Rule R-20-1(a), (b), (c), and (g)
should be revised to reflect the Federal Communication Commission’s slamming requirements.
The Commission is hereby requesting the Public Staff to draft and file a copy of a new proposed
Rule R-20-1(a), (b), (c), and () within 30 days of the date of issuance of this Order for
consideration by the Commission.

For Issue No. 88, item (i), the Working Group’s position is that the Central Office
Equipment Report, required by a standing data request, origin uncertain, should be eliminated for
all Subsection (h) entities and all other LECs. The Commission finds eliminating the
requirement for all other LECs to be outside the scope of this proceeding. The Commission will
address this change in the context of another docket, In this proceeding, the Commission is
finding it appropriate to eliminate the Central Office Equipment Report for all ‘Subsection (h)
entities.

And, finally, the Commission notes that in Issue No. 92, item (i), the Working Group’s

position is that the parties anticipate filing a separate proposal to modify the requirements of the
Station Development Report which outlines access line information.

Group No. 2:
Issue Nos. 36 and 37 — The NCTIA and the Public Staff agree with the Working Group’s

positions, and CompSouth does not take a position on the need for the specific requirement at
this time. Specifically, Issue Nos. 36 and 37 are detailed in the Matrix, as follows:

Rule R9-2 — Uniform System of Accounts (USOA)

Working Group Position for Subsection (h) entities;

= Subsection (h) entities should be exempted.
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“The NCTIA and the Public Staff agree with the Working Group’s position.
CompSouth does not take a position on continued need for this requirement at this time.

Issue No. 37
Rule R9-3 — Annual Filing of Construction Plans and Objectives
Working Group Position for Subsection (h) entities:
(i) Subsection (h) entities should be exempted.
(il) Rule should be eliminated for Subsection (h) and all other LECs.
The NCTIA and the Public Staff agree with the Working Group's position.
CompSouth does not take a position on continued need for this requirement at this time.

The Commission has reviewed these Issues and generally agrees with the Working
Group’s position on Issue Nos. 36 and 37 while noting that CompSouth has not taken a position
on these issues at this time.

However, the Commission does not agree that this proceeding is the appropriate
proceeding to eliminate the applicability of Rule R9-3 for rate-of-return TLECs!, as contemplated
by the Working Group’s position on Issue No. 37 which states that the rule should be eliminated
for Subsection (h) and all other LECs. The purpose of this proceeding is to determine which
rules, statutes, and so forth should not be enforceable for Subsection (h) entities. It is not the
appropriate proceeding to determine whether a Commission rule should still be applicable to
rate-of-return ILECs. However, the Commission will address. this change in the context of
another docket.

Therefore, the Commission finds it appropriate to conclude in the context of this
proceeding that Subsection (h) entities should be exempted from Rule R9-2 and Rule R9-3.

! By Order dated May 14, 2007, the Commission exempted price regulation plan JLECs from Rule R9-3.
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Group No. 3:

Issue Nos. 421, 43. 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55. 57, 63, 64, 65, 66, 67, and 71 —
These are Issues wherein the NCTIA and the Public Staff agree with the Working Group’s

position that these rules are not applicable to Subsection ¢h) entities and CompSouth also agrees,
However, CompSouth also asserted that these same rules should be relieved for all CLPs, not
just CLPs that make a Subsection (h) election’: CompSouth further argues that it makes no sense
that LECs are excused on grounds of competition but their competitors are not.

The Commission has reviewed these Issues and -agrees with the positions taken by the
NCTIA and the Public Staff. The Commission does not find merit in CompSouth’s argument
that the rules outlined in these Issues should be relieved for all CLPs, not only CLPs that make a
Subsection (h) election. The Commission is not persuaded by :CompSouth’s argument since
some its competitors, namely price plan regulated ILECs, will remain subject to the rules. The
Comumission concludes that only Subsection (h) entities, ILECs or CLPs, should be excused from
the rules outlined in Group No. 3 herein.

Further, the Commission agrees with CompSouth’s assertion that wholesale performance
measures are unaffected by S.L. 238. Therefore, the Commission clarifies that an ILEC’s
wholesale performance measurement plan will not be affected by the company’s adoption of a
Subsection (h) plan.

' In Footnote No. 4 to the Matrix, it is noted that CompSouth believes that service quality standards for
wholesale service would be unaffected by S.L. 238. The footnote alse stated that, in the event 4 service quality
standard for a LEC’s wholesale service is measured by reference to a retail analog (whether by rule, order, or
interconnection agreement), this retail analog would remain in place for Subsection (h) electing entities. Further, it
was noted that in a similar proceeding, the Florida Commission has adopted the following clarifying language on
this point: “None of the rule amendments or repeals are intended to impact in any way wholesale service or the
SEEM (Self-Effectuating Enforcement Mechanism) plan, the SEEM metrics or payments, or the type of data that
st be collected and analyzed for purpeses of the SEEM plan.” See Notice of Rule Making, Order No. PSC-09-
0054-NOR-TP, Docket Nos. (80159-TP, 080641-TP (Florida Pub, Serv. Comm'n Jan. 23, 2009), at page 1.
CompSouth asserted that similar ¢larification should be made in this proceeding.

* CompSouth noted that, for purposes of the Matrix, the Working Group uses the phrase “Subsection (h)
entities” to inclede CLPs that opt into the Subsection (h) regulatory plan as permitted under Subscction @)
CompSouth’s position is that electing CLPs do not become “Subsection (h)” entities by exercising the rights granted
under Subsection (i) but rather they remain CLPs that receive the benefits of deregulation afforded Subsection M)
electing entitics.
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Group No. 4;

Issue Nos. 1, 2, 3, 26, and 28 - Issues wherein the NCTIA and the Public Staff agree with the
Working Group’s position and CompSouth agrees with ()" and (i) of the Working Group’s
position, but does not presently foresee a need for the Commission to exercise its authority as
contemplated in (i)’ .

CompSouth asserted that S.L. 238 is intended as a deregulatory statute. CompSouth also
recognized that ILECs operating under price regulation plans benefit from certain statutory
exemptions specified in G.S. 62-133.5(g) which are not carried forward for Subsection (h)
electing entities, CompSouth maintained that, with that said, it is not necessary for the
Commission to broadly exempt electing entities from Subsection (g) statutes at this time.
CompSouth argued that, first, the Commission retains authority over wholesale services and the
parties have not yet fully examined the potential application of the Subsection (g) statutes to the
Commission’s retained authority. CompSouth stated that, second, several of the Subsection (g)
statutes are general grants of authority to the Commission -~ not regulatory requirements imposed
on regulated entities — and it is not necessary or, perhaps, appropriate for the Commission to
exempt electing entities from such statutes in the context of this proceeding. CompSouth
maintained that, third, there is an open question whether the Commission has the authority to
exempt electing entities from the operation of these statutes given that the legislature did not
itself grant such exemption.

The Commission has reviewed these Issues and agrees with CompSouth that it is not
necessary for the Commission to broadly exempt electing entities from Subsection (g) statutes at
this time for the reasons given by CompSouth. The Commission notes that item (i) of the Issues
outlined in Group 4 provides that the statues in question are not applicable to the retail services
offered by Subsection (h) entities. The Commission agrees with CompSouth that, at this time,
this finding goes far enough to make sure that statutes are not applied to the retail services of
Subsection (h) entities as is required by S.L. 238.

Further, the Commission notes that it specifically agrees with the consensus Working
Group position that the G.S. 62-133.5(g) exemptions apply only to ILECs adopting traditional
price plan regulation; it does not automatically apply to Subsection (h) entities (See Issue No. 18
of the Matrix). Any determination of statutes no [onger applicable to Subsection (h) entities is fo
be handled within the context of this proceeding, not simply by applying G.S. 62-133.5(g) to
Subsection (h) entities.

! (i) states that the particular statute is not applicable to the retail services offercd by Subsection (h) entities,

(ii) states that exemptions granted under Subsection (g) do not automatically apply to Subsection (h) entities.

* (iii) states that Subsection (h) entities should be exempted from the referenced statute.
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Group No. 5;

Issue No. 4 — G.S. 62-73. Complaints. The NCTIA and the Public Staff agree with the Working
Group’s position that G.S.62-73 concerning complaints is not applicable to retail services
offered by Subsection (h) entities. CompSouth, however, disagrees and argues that the
Commission and other affected parties still have the right, granted by statute, to file complaints
with the Commission concerning retail services. CompSouth maintained that the Commission’s
anthority to resolve such complaints is limited by S.I.238. CompSouth asserted that, in
addition, CLPs and LECs have independent authority under G.S. 62-133.5(¢) to file complaints
alleging anticompetitive activity under G.S. 62-73.

The Commission has reviewed this Issue and notes that, with the enactment of S.L. 238,
there are now fwo statutes addressing complaints, namely, G.S. 62-73 and G.8.62-73.1.
Interestingly, the text of G.S. 62-73.1 is not by its terms restricted to complaints against
Subsection (h) entities. The first question is how to harmonize these two provisions, since the
Commission must strive to construe these provisions together, in order to give effect to both.
Given the context that G.S. 62-73.1 was enacted within S.L. 238, which authorized Subsection
¢(h) price plans for LECs and CLPs, the Commission can only reasonably conclude that the
General Assembly intended that G.S. 62-73.1 would be the sole avenue for complaints about
retail services against Subsection (h) entities. This conclusion is fortified by the use of the word
“consumer” in G.8. 62-73.1. This word is generally used to denote an end-user of services, not
one who buys services to sell to others. This conclusion is also fortified by the fact that
Subsection (h) speaks to the deregulation of retail services. It also follows that complaints, retail
or wholesale, against ron-Subsection (h) entities would continue to be justiciable under
G.S. 62-73.

The question posed by CompSouth is whether a CLP may file a complaint against a
Subsection (h) entity under G.S. 62-73 with respect to retail services a CLP itself consumes from
a Subsection (h) entity. Applying the above principles, the answer to this question is “No” as to
retail services that the CLP consumes for itself. The only avenue available for complaints about
the Subscction (h) retail services such a CLP receives is by way of G.S. 62-73.1. However,
complaints from a CLP against a Subsection (h) entity with respect to wholesale services may
still be heard under G.8. 62-73.

Group No. 6:

Issne No. 11 - G.8. 62-111 — Traosfers of Franchises; Mergers, Consolidations, and
Combinations of Public Utilities — CompSouth agrees with the Working Group’s positions ((i)
that G.S. 62-111 is not applicable to retail services offered by Subsection (h) entities; (ii} that
exemptions granted under Subsection (g) do not automatically apply to Subsection (h) entities;
and (ifi) that G.S. 62-111 is applicable to non-retail services provided by Subsection (h) entities).
The NCTIA agrees with (i) and (ii), but disagrees with (jii) that this statute is applicable to non-
retail services provided by Subsection (h) entities. The NCTIA argues that G.S. 62-111 does not
need to apply to Subsection (h) companies for non-retail service since the statute is excluded for
price regulation companies. The Public Staff’s position is that Subsection (h) entities should be
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required to adhere to the requirements adopted by the Commission in Rule R17-8 which is
currently only applicable to CLPs.

The Commission has reviewed this Issue and agrees with the Public Staff’s position that
Subsection (h) entities should be required to adhere to the requirements adopted by the
Comrmission in Rule R17-8 which is currently only applicable to CLPs. The Commission
believes that G.S. 62-111 should not be applicable to the retail services offered by Subsection (1)
companies and notes that under G.S. 62-133.5(g), price plan regulation companies are not
required to adhere to G.S. 62-111. The Commission agrees with the Public Staff that the best fit
for this situation is to require Subsection (h) entities to adhere to Rule R17-8 regardless of the
types of services offered.

Group No. 7:

Issuc No. 15 — G.S. 62-132 — Rates Established Under this Chapter Deemed Just and
Reasonable; Remedy for Collection of Unjust or Unreasonable Rates — CompSouth and the
Public Staff-agree with the Working Group's positions {{i) that G.S. 62-132 is not applicable to
retail services offered by Subsection (h) entities except for its application to stand-alone
residential service; (ii) that exemptions granted under Subsection (g) do not automatically apply
to Subsection (h) entities; and (fii} that applicability to non-retail services provided by
Subsection (h) entities will be addressed in future commeénts on non-retail regulation of
Subsection (h) entities).

(G.8. 62-132 reads as follows:

The rates established under this Chapter by the Commission shall be deemed just
and reasonable, and any rate-charged by any public utility different from those so
established shall be deemed unjust and unreasonable. Provided, however, that
upon petition filed by any interested person, and a hearing thereon, if the
Commission shall find the rates or charges collected to be other than the rates
established by the Commission, and to be unjust, vnreasonable, discriminatory or
preferential, the Commission may enter an order awarding such petitioner and all
other persons in the same class a sum equal to the difference between such unjust,
unreasonable, discriminatory or preferential rates or charges and the rates or
charges found by the Commission to be just and reasonable, nondiscriminatory
and nonpreferential, to the extent that such rates or charges were collected within
two years prior to the filing of such petition.

The NCTIA disagrees with (i) and agrees with (ii) and (iii) above. The NCTIA argues
that G.S. 62-132 addresses unjust and unreasonable rates and therefore, expands the authority of
the Commission beyond the intent of $.L. 238, The NCTIA maintains that G.S. 62-133.5(h)(2)
provides full authority to the Commission to ensure compliance of this requirement,

The Commission has reviewed this Issue and agrees with the NCTIA’s position. The

Comrnission notes that G.S. 62-132 is not applicable to price regulation plan companies as
provided for in G.S. 62-133.5(g). The Commission believes that G.S.62-133.5(h)(2),
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implemented under 8.L. 238, provides for all of the Commission’s authority over stand-alone
basic residential service and that it is not appropriate to find that G.S. 62-132 applies to stand-
alone basic residential service.as proposed by both CompSouth and the Public Staff. Therefore,
the Commission agrees with the Working Group’s position for Issue No. 15, except item (i)
should be modified to read, “(i) not applicable to retail services offered by Subsection (h)
entities.”

Group No. 8:

Issue No. 17 — G.S. 62-133.5(f) — Retail Promotions — The NCTIA and the Public Staff agree
with the Working Group’s position that G.S. 62-133.5(f) concerning retail promotions is not
applicable to retail services offered by Subsection (h) entities. CompSouth agrees but states that
the Commission retains jurisdiction over carrier compensation issues and may wish to consider
whether it is necessary to impose a notice requirement to ensure that CLPs have notice of
availability of retail service and promotional offerings.

The Commission has reviewed this Issue and agrees that G.S. 62-133.5(f) should not
apply to retail services offered by Subsection (h) entities. The Commission finds that
CompSouth’s suggestion that the Commission consider whether it is necessary to impose a
notice requirement to ensure that CLPs have notice of availability of retail service and
pramotional offerings is outside the scope of this proceeding. The purpose of this proceeding is
to determine which rules, statutes,.and so forth are no longer dpplicable to Subsection (h)
entities, and CompSouth’s suggestion concerning notice requirements for retail promotions is
simply outside the scope of this proceeding for Commission consideration. CompSouth may, of
course, at its discretion file a specific and detailed proposal with the Commission seeking
changes to the notice requirements for retail promotions.

Group No. 9:

Issue No. 31 — Rule R1-15 — Investigation and Suspension Proceedings — The NCTIA and the
Public Staff agree with the Working Group’s position that. Rule R1-15 is not applicable to retail
services of Subsection (h) entities and that applicability of Rule R1-15 to non-retail services
provided by Subsection (h) entities will be addressed in future comments on non-retail regulation
of Subsection {h) entities. CompSouth agrees except argues that R1-15 should be construed to
apply to stand-alone basic residential service of electing entities.

Rule R1-15 states, in part:

Whenever there shall -be filed with the Commission by any public utility or
carrier, subject to its jurisdiction, any schedule stating new or changed rate or
rates, as provided by General Statutes of North Carolina, §§ 62-134, 62-135, 62-
138, 62-140, 62-142, or 62-146, the Commission may, upon protest or complaint
of the Public Staff or of any interested party, or upon its own initiative, suspend
such rates or charges pending an investigation of the lawfulness thereof, and to
that end the following proceedings will be in order. . . .
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The Commission has reviewed this Issue and agrees with the Public Staff and the NCTIA
that: (i) Rule RI-15 is not applicable to retail services of Subsection (h) entities; and (ji) the
applicability of Rule R1-15 to non-retail services provided by Subsection (h) entities will be
addressed in future comments on non-retail regulation of Subsection (h) entities. The
Commission does not agree with CompSouth’s suggestion that Rule R1-15 should be construed
to apply to stand-alone basic residential service of electing entities. S.L. 238, and specifically
G.8. 62-133.5(h)f2), provides all of the new pricing rules that will apply to stand-alone
residential service and Rule R1-15 will no longer apply to any retail service offering of
Subsection (h) entities.

Group No. 10:

Issue No. 90 — Price Regulation Plan Dockets — The NCTIA and the Public Staff agree with the
Working Group’s position that price regulation plans are no longer in effect for Subsection (h)
entities. CompSouth agrees that price regulation reports and other retail regulations contained in
price plans are superseded by a Subsection (h) election. CompSouth asserted that it is an open
question whether other, non-retail requirements set forth in price plans continue to survive.
CompSouth maintained that price plans could potentially provide a vehicle for regulation of
wholesale activities. ~

The Commission has reviewed this Issue and agrees with CompSouth that it is an open
question whether non-retail requirements set forth in price regulation plans continue to survive.
The Commission does conclude that upon a Subsection (h) clection, the retail provisions
contained in an ILEC's price regulation plan are no longer in effect. However, there are non-
- retail services also outlined in price regulation plans. The Commission considers the status of
non-retail services contained in price regulation plans to be an open question that will be
addressed in the future once the Working Group makes its filing concerning the appropriate
prospective regulatory treatment of non-retail services for Subsection (h) entities.

IT IS, THEREFORE, ORDERED as follows:

1. That the Commission generally adopts the Working Group’s consensus position on the
following Issues (Group No. 1): Issue Nos. 5,6, 7, 8, 9, 10, 12, 13, 14, 16, 18, 19, 20, 21, 22, 23,
24, 25,27, 29, 30, 32, 33, 34, 35, 38, 39, 40, 41, 56, 58, 59, 60, 61, 62, 68, 69, 70, 72, 73, 74, 75,
76, 77,78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 91, and 92;

2. That the Public Staff shall draft and file a copy of an amended CLP certification
application form within 30 days of the date of issuance of this Qrder for consideration by the
Commission (Group No. 1; Issue No. 56);

3. That the Public Staff shall draft and file a copy of a new proposed Rule R-20-1(a),
(b), (c), and (e) within 30 days of the date of issuance of this Qrder for consideration by the
Commission (Group No. 1; Issue No. 76);

4. That, for Issue No. 88, item (i), the Working Group’s position is that the Central

Office Equipment Report, required by a standing data request, origin uncertain, should be
eliminated for all Subsection (h) entities and all other LECs. The Commission finds climinating
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the requirement for all other LECs to be outside the scope of this proceeding. Such a change
should be requested in the context of another docket. In this proceeding, the Commission is
finding it appropriate to eliminate the Central Officé Equipment Report for all Subsection (h)
entities;

5. That, in the context of this proceeding, Subsection (h) entities should be exempted
from Commission Rule R9-2 and Commission Rule R9-3 (Group No. 2; Issue Nos. 36 and 37);

6. That the Commission adopts the NCTIA’s and the Public Staff’s position on the
following Issues (Group No. 3): Issue Nos. 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55,
57, 63, 64, 65, 66, 67, and 71. These same rules should not be relieved for all CLPs, but only
CLPs that make a Subsection (h) election;

7. ‘That an ILEC’s wholesale performance measurement plan will not be affected by the
company’s adoption of a Subsection (h) plan;

8. That the Commission adopts the NCTIA’s and the Public Staff’s pesition on Issue
Nos, 1, 2, 3, 26, and 28 (Group No. 4). CLPs that do not elect to operate under S.L. 238 are not
to be relieved of the referenced statutes, only CLPs that provide notice that they will be operating
under S.L. 238. Further, the Commission concludes that G.S. 62-133.5(g) applies only to ILECs
adopting traditional price plan regulation; it does not automatically apply to Subsection (h)
entities, Any determination of statutes no longer applicable to Subsection (h) entities is to be
handled within the context of this proceeding, not simply by applying G.S. 62-133.5(g) to
Subsection (h) entities;

9. That the only avenue available for complaints about the Subsection (h) retail services
a CLP may receive is by way of G.S. 62-73.1; however, complaints from a CLP against a
Subsection (h) entity with respect to wholesale services may still be heard under G.S. 62-73;

10. That Subsection (h) entities should adhere to Rule R17-8 (Group No. 6; Issue
No. 11);

11. That the Commission agrees with the Working Group’s position for Group No. 7;
Issue No. 15, except item (i) should be modified to read, “(i) not applicable to retail services
offered by Subsection (h) entities.”;

12.  That the Commission adopts the Working Group’s consensus position that
G.8. 62-133.5(f) concemning retail promotions is not applicable to retail services offered by
Subsection' (h) entities (Group No. 8; Issue No. 17). The Commission finds that CompSouth’s
suggestion that the Commission consider whether it is necessary to impose a notice requirement
to ensure that CLPs have notice of availability of retail service and promotional offerings is
outside the scope of this proceeding;

13. That the Commission adopts the NCTIA’s and the Public Staff's position that
Rule R1-15 is not applicable to retail services of Subsection (h) entities and that applicability to
non-retail services provided by Subsection (h) entities will be addressed in future comments on
non-retail regulation of Subsection (h) entities (Group No. 9; Issue No. 31). The Commission
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does ndt agree with CompSouth’s suggestion that Rule R1-15 should be construed to apply to
stand-alone basic residential service of electing entities. $.L. 238 provides all of the new pricing
rules that will apply to stand-alone residential service, and Rule.R1-15 will no longer apply to
any retail service offering of Subsection (h) entities;

14. That the Commission adopts CompSouth’s position that it is an open question
whether non-retail requirements set forth in price regulation plans continue to survive once a
company elects a Subsection (h) plan (Group No. 10; Issue No. 90). The Commission does
conclude that upon a Subsection (h) election, the retail provisions contained in an ILEC’s price
regulation plan are not longer in effect, however, there are non-retail services outlined in price
regulation plans. The Commission considers the status of non-retail services contained in price
regulation plans to be an open question that will be addressed in the future; and

. 15. That the issue of the appropriate regulatory treatment of non-retail services of
Subsection (h) entities, and, subsequently which rules and statutes may still apply to non-retail
services!, will be addressed at a later date.

ISSUED BY ORDER OF THE COMMISSION.
This the 30th day of March, 2010.

NORTH CAROLINA UTILITIES COMMISSION
Patricia Swenson, Deputy Clerk

bp032910.01

’_ Some Matrix Issues have a Working Group consensus position that the rule or statue does apply to non-retail
services, and, as appropriate, the Commission has adopted those positions in the context of this Order.
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DOCKET NO. P-100, SUB 165 -

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Implementation of Subsection (h) ) ORDER ALTERING
Price Plans Pursuant to House Bill 1180, ) SUBSECTION (h)
Session Law 2009-238 and House Bill 466, ) REQUIREMENTS FOR CLPs,
Session Law 2010-173 ) ADQPTING AN AMENDED CLP
' ) CERTIFICATION APPLICATION
)] FORM, AND AMENDING
) COMMISSION RULES-
) R20-1(a), (b), (c), and ()

BY THE COMMISSION: Cn April 8, 2010, the Commission issued its Order Ruling
on Motions for Reconsideration in this docket. The April 8, 2010 Order outlingd revised
Subsection (h) filing requirements for local exchange companies (LECs) and competing local
providers (CLPs) as reflected in Appendix A to the Order.

On August 2, 2010, House Bill 466, Scssion Law 2010-173 was signed into law by
Govemnor Perdue. A copy of Session Law 2010-173 is attached to this Order as Appendix A.
Session Law 2010-173 altered Subsection (h) as previcusly outlined in House Bill 1180, Session
Law 2009-238.

By this Order, the Commission is altering the Subsection (h) requirements previously
adopted by the Commission in its Aprl 8, 2010 Order to appropriately reflect revisions
necessary due to the passage of Session Law 2010-173. A copy of the amended Subsection (h)
requirements reflecting Session Law 2010-173 is attached to this Order as Appendix B.

Further in this docket, on March 30, 2010, the Commission issued its Order Concerning
Working Group Report. Ordering Paragraph No. 2 of the Order stated that the Public Staff
should draft and file a copy of an amended CLP certification application form within 30 days of
the date of issuance of the Order for consideration by the Commission. Further, Ordering
Paragraph No. 3 stated that the Public Staff should draft and file a copy of a new proposed
Rule R20-1(a), (b), (c), and (e) within 30 days of the date of issuance of the Qrder for
consideration by the Commission.

On April 29, 2010, the Public Staff filed clean and redlined versions of: (1) a proposed
amended CLP cerification application form; and (2) a proposed amended version of
Rules R20-1(a), (b), (c), and (e) as requested by the Commission.

. The Public Staff noted in its filing that the proposed amended CLP certification
application form addresses how a company may file an application for local exchange service
certification and a Subsection-(h) election at the same time. The Public Staff further noted that,
pursuant to the Comimission’s March 11, 2010 Order in Docket No. M-100, Sub 134, applicants
for CLP certification are also directed to provide electronic addresses.
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The Public Staff also maintained that the proposed revisions to Rules R20-1(a), (b), (c),
and (e) should ensure compliance with the Federal Communications Commission’s (FCC’s)
current rules regarding slamming and any subsequent amendments to such rules.

On May 6, 2010, the Commission issued an Order allowing interested parties an
opportunity to comment on the Public Staff’s April 29, 2010 filing. No party filed comments on
the Public Staff’s April 29, 2010 filing.

WHEREUPON, the Commission finds it appropriate to adopt the revised Subsection (h)
requirements necessary due to the passage of Session Law 2010-173 as reflected in Appendix B.

Further, the Commission finds it appropriate to adopt the amended CLP certification
application form filed by the Public Staff on April 29, 2010, modified to recognize the passage of
Session Law 2010-173, which will allow a company to file an application for local exchange
service certification and a Subsection (h) clection at the same time. A copy of the adopted
amended CLP certification application form is attached to this Order as Appendix C, and the new
application form is effective as of the date of this Order,

In addition, the Commission finds it appropriate to rescind Commission Rule R20-1(c)
and to amend Commission Rules R20-1(a), (b), and (e) as reflected in the Public Staff’s
April 29, 2010 filing in order fo ensure that the North Carolina Rules reflect the FCC’s current
slamming rules and any subsequent amendments to such rules. A copy of the amended
Rules R20-1(a), (b), {c), and (g} is attached to this Order as Appendix D, and the amended Rules
are effective as of the date of this Order.

IT IS, THEREFORE, SO ORDERED.

ISSUED BY ORDER OF THE COMMISSION.
This the _3" day of August, 2010.

NORTH CAROLINA UTILITIES COMMISSION
Gail L. Mount, Deputy Clerk

bp020410.01
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APPENDIX A

GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2009

SESSION LAW 2010.173
HOUSE BILL 466

AN ACT TO AMEND THE CONSUMER. CHOICE AND INVESTMENT ACT OF 2009,
‘The General Asssmbly of Nosth Caralinz enacts:
SECTION 1. G.5. 62- l33.5(g)rudsu
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NORTH CAROLINA RENEWABLE ENERGY TRACKING SYSTEM

INTERIM QOPERATING PROCEDURES

June 30, 2010

Disclaimer: This document is intended to guide the operations of NC-RETS, both'the users of the system and its
administrator, APX. It is intended to bé consistent with the NC Utilities Commission’s rules implementing North
Carolina’s Renewable Energy and Encrgy Efficiency Portfolio Standard, Please contact Commission Stff if you
believe there is a conflict between these Cperating Procedures and the- Commission’s rules. NC-RETS users can
propose changes to these procedures by participating in the NC-RETS Stakeholders Group.
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Glossary

Account: An Account is the vehicle by which an individual or an organization participates in NC-RETS
and uses the system to upload Renewable Energy Facility production data, or to create, hold, track and/or
retire RECs in Sub-accounts, or to audit an Electric Power Supplier’s compliance with North Carolina’s
Portfolio Standard. There are four Account types in NC-RETS: NC Electric Power Supplier, General,
Qualified Reporting Entity, and Program Auditor.

Account ID: A nnique NC-RETS identifier for an Account that is assigned by NC-RETS when the NC-
RETS Administrator approves the Account in NC-RETS.

Account Holder: An Account Holder is a person or orgamzatlon that has registered with NC-RETS and
has established an Account in order to own RECs in NC-RETS, provide Renewable Energy Facility
production data to NC-RETS, or audit a compliance program within NC-RETS.

Account Manager: An Account Manager is the administrator for an Account Holder's NC-RETS
Account, having the ability to, among other things, setup and manage additional logins and login
privileges for other Users, typically other employees of the same organization.

Active Certificates: An Active Certificate is a Renewable Energy Certificate or Energy Efficiency
Certificate that is held in an Active Sub-account and that has not yet been retired. Such Certificates may
be traded, transferred, experted or retired at the discretion of the Account Holder of the Active Sub-
account, except that Energy Efficiency Certificates can be used for compliance with North Carolina’s
Portfolio Standard only by the Electric Power Supplier that produced them or by 2 group .of affiliated
Electric Power Suppliers using the same Utility Compliance Aggregator.

Active Sub-account: An Active Sub-account is a Sub-account of an Account Holder’s Account and is
the holding place for all Active Certificates. If the Account Holder is the owner of a Renewable Energy
Facility, or is the Responsible Party of a Renewable Energy Facility, their Active Sub-account will be the
first point of deposit for any Certificates created that are associated with the Project ID number, unless the
Certificate is subject to a Forward Certificate Transfer. Similarly, if the Account Holder is an Electric
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Power Supplier that operates an energy efficiency program, the related Certificates are created in an
Active Sub-account, An Active Sub-account may be associated with one or more Projects.

Balancing Authority: The entity that integrates resource plans. ahead of time, maintains load-
interchanpe-generation balance within a Balancing Authority area, and supports interconnection
frequency in real time. Duke Energy and Progress Energy are the Balancing Authorities for most of North
Carolina, PJM is the Balancing Authority for Dominion North Carolina Power’s service arca.

Bulletin Board Sub-account: The Bulletin Board Sub-account is an Active Sub-account of an Account
Holder’s Account and is the holding place for Active Certificates that the Account Holder has posted for
sale on the Bulletin Board.

Certificate: NC-RETS issues two kinds of Certificates: Renewable Energy Certificates (RECs), and
Energy Efficiency Certificates (EECs). Unless otherwise specified by statute, rule or NCUC order, NC-
RETS will issue one Certificate for each MWh of energy produced by a Renewable Energy Facility or
saved via an Electric Power Supplier-sponsored energy efficiency or demand-side management program.
Certificates from Renewable Energy Facilities that are Multi-fuel Facilities shall be issued pursuant to
Section 4.2.

Commission: The Commission is the North Carolina Utilities Commission.

Compliance Sub-acconnt: A Sub-account used by an Electric Power Supplier or Utility Compliance
Aggregator to demonstrate compliance with a specific year of Portfolio Standard obligation(s). The
Account Holder places Certificates into the Compliance Sub-account, which is then audited by the Public
Staff. Once the Commission has approved the Account Helder's compliance with the Portfolio Standard,
the RECs are retired.

Creation Date: The date (DD/MM/YYYY) that a Certificate is created, Certificates are created upon
acceptance ofs production data by the Account Holder, or if the production data passes all system
validations, the Certificates will automatically create fourteen (14) days after the production data was
uploaded into NC-RETS.

Customer-Sited Distributed Generation: A Renewable Energy Facility that is interconnected behind a
retail customer meter and therefore not directly interconnected with either the distribution system or
transmission system (including net metered facilities).

Directory of Account Holders: The Directory of Account Holders is a listing of all Account Holders
registered with NC-RETS. This directory includes limited information for contacting each Account
Holder and is available to the public via the NC-RETS website,

Directory of Renewable Energy Facilities and Energy Efficiency Projects: This is a listing of all
approved Projects within NC-RETS. -

Dynamic Data: Dynamic Data is variable information that is associated with a specific MWh produced
or saved by a Project, such as Certificate Serial Number or Creation Date.

Electric Power Supplier: An organization that sells electricity to retail end users, such as investor-
owned utilities, municipal utilities, and electric membership corporations. All Electric Power Suppliers in
North Carolina must comply with the State’s Portfolio Standard, although the requirements vary slightly
for investor-owned utilities versus municipal utilities and electric membership corporations,

Forward Transfer: A trensfer of Certificates arranged in advance to be effectuated on a specific future
date.
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Fuel Type; The kind of fuel or source of cnergy used to produce clectric or thermal energy at a
Renewable Energy Facility. See Appendix D for a list of eligible Fuel Types. This list was established by
the North Carolina General Assembly when it enacted NC's Portfolio Standard,

General Account: This type of Account can hold, transfer (outgoing and incoming), and Retire
Certificates for voluntary (nen-compliance) reasons. This kind of Account can also open a Sub-account
where RECs are created for a Renewable Energy Facility,

Generation Activity Log: The Generation Activity Log is an elecfronic ledger where energy production
from Renewable Energy Facilities and energy saved by Electric Power Supplier energy efficiency
programs is posted prior to Certificate création. Each time production or savings data is received by NC-
RETS for a particular Project, the date and quantity of qualifying MWhs produced or saved is posted to
the Generation Activity Log. Adjustments received are posted likewise.

Inbox: Certificate transfers to an Account Holder are first posted in the Account Holder’s Inbox. The
Account Holder then either accepts or rejects the transfer. Upon acceptance, the Certificates are deposited
in the Sub-account designated by the Account Holder.

Megawatt-hour (MWh): One thousand lilowatt-hours or 1 million watt-hours of energy, One MWh of
energy produced by a qualifying fuel at a Renewable Energy Facility is required to create one Renewable
Energy Certificate. One MWh of energy saved by an Electric Power Supplier’s energy efficiency or
demand side management project is required to create on Energy Efficiency Certificate.

Multi-fuel Facility or Generation: Project: A Renewable Energy Facility that produces energy using
more than one Fuel Type and might partially rely on a fuel that does not qualify for issuance of
Certificates, See Section 4.2 below.

Nameplate Capacity: The maximum rated output of a generator, prime mover or other electric power
production equipment under specific conditions designated by the manufacturer, Size classification in
Megawatts (MW) is based on Nameplate Capacity.

NC-RETS Administrator: The NC-RETS Administrator is the entity under contract with the
Commission to implement the NC-RETS Operating Procedures. The Commission selected APX to be the
NC-RETS Administrator. The NC-RETS Administrator confers with Commission Staff, which seeks
Commission concurrence, for exceptions to the NC-RETS Operating Procedures,

North Carolina Electric Power Supplier Account: This type of Account can hold, transfer (outgoing
and incoming), and Retire Certificates. A North Carolina Electric Power Supplier Account can also
register and maintain Pro_]ects and have Certificates issued to it for its Projects. A North Carolina Electric
Power Supplier Account is the only kind of Account that can retire Certificates for compliance with NC’s
Portfolio Standard.

Outbox: After initiating a Certificate transfer, an Account Holder will see the Certificates in its Cutbox.
The Account Holder to whom the Certificates have been fransferred will either accept or reject the
transfer. If rejected, the Certificates will be returned to the Active Sub-account from which they were
transferred. If accepted, the Certificates are transferred to the receiving Account Holder.

Portfolio Standard: The law enacted by North Carolina’s General Assembly via Session Law 2007-397
that requires all Electric Power Supplicts serving retail customers in North Carolina to meet an increasing
portion of their customers” electricity needs from renewable energy and conservation.

Prior Period Adjustment: An addition or subiraction made to a current Certificate issuance in order to
correct for an under- or over-issuance of Certificates made in error in a prior period, most commonly due
to inaccurate metering data.

: Page iv ‘
NC-RETS Cperating Procedures : June 30, 2010



R i a

Program Auditor Account: North Carolina regulators will use this Account to review Compliance Sub-
accounts submitted by North Carolina Electric Power Suppliers and Utility Compliance Aggregators, as
well as to view NC-RETS reports.

Project: A Project is either a Renewable Energy Facility or an Electric Power Supplier's qualifying
energy efficiency programs (including demand-side management for municipalities and electric
membership corporations).

Project ID: A unique NC-RETS identifier for a Project that is assigned by NC-RETS when the NC-
RETS Administrator approves a Project for Certificate issuance in NC-RETS,

Project Name: Project Name is the name assigned to a Project when it is registered in NC-RETS.

Public Staff: The State agency charged with investigating Eleotric Power Supplier compliance with
North Carolina’s Portfolio Standard (among other things) and representing the using and consuming
public in proceedings before the Commission.

Qualified Reporting Entity (QRE) Account: This Account type should be used for an NC-RETS
Account Holder that reports meter readings and other generation data te the NC-RETS Administrator.
Qualified Reporting Entities include Balancing Authorities, Electric Power Suppliers, a federal power
agency or a municipal power agency. A QRE Account is assigned io each Project (except for those that
are allowed to provide Qualificd Estimates and Seclf-Reporting Facilities) and it is responsible for
providing the Project’s energy production information. NC-RETS tracks the specific Projects for whicha
QRE provides production information. A QRE Account cannot hold Certificates.

Qualifying Estimates: These are electric production estimates, based on generally accepted analytical
tools such as PV Watts (www.pvwatts) for inverter-based solar photovoltaic Renewable Energy Facilities
with a Nameplate Capacity of 10 kW or less. The facility owner shall document such estimates and retain
such documentation for audit by the Commission and the Public Staff. Qualifying Estimates may be used
ta issue RECs in NC-RETS.

Qualifying Meter: This is a meter that provides energy production data of sufficient quality that it can
be relied upon for the issuance of Certificates. For a Renewable Energy Facility that is interconnected to
a Balancing Authority, it is the meter or data source that is used by the Balancing Authority for
seftlements. For Renewable Energy Facilities that are interconnected to an Electric Power Supplier’s
distribution system, it is the meter supplied by and read by the Electric Power Supplier. For a Renewable
Energy Facility that is interconnected behind an Electric Power Supplier’s meter at a customer’s location,
a Qualifying Meéter can.either be 1) an ANSI-certified meter that may be read and self-reported by the
owner of the Renewable Energy Facility who shall comply with the Commission’s meter testing
requirements pursuant to Commission Rule R8-13; or 2)ancther industry-accepted, auditable and
accurate metering, controls and verification system. For a combined heat and power system or solar
thermal energy facility that has been approved by the Commission as a Renewable Energy Facility, the
facility’s useful thermal energy (excluding energy used to produce electricity) may be measured by an
industry-accepted meter for measuring British thermal units (Btu). NC-RETS shall issuc one Certificate
for every 3,412,000 Btu of qualifying thermal energy.

Qualifying MWh: Enerpy that is produced by a Renewable Energy Facility via a fuel source or
technology that qualifies it for the NC Portfolio Standard.

Renewable Energy Certificate (REC): See Certificates.

Renewable Energy Facility: An energy production facility that has been approved by the Commission
as eligible to have some or all of its output count toward NC’s Portfolio Standard, The owner of such a
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Facility located in North Carolina is eligible to register that Facility in NC-RETS, where Certificates are
issued for qualifying energy production.

Responsible Party: An Account Holder who has been assigned the registration rights for a giv;:n Project.
This assignment occurs .outside of NC-RETS and gives the designated Account Holder fill and sole
management authority over the transactions and activities related to the Project within NC-RETS. .

Retirement Sub-account: A Retirement Sub-account is used as a repository for Certificates that the
Account Holder wants to designate as Retired and remove from circulation. Once a Certificate has been
" transferred into a Retirement Sub-account, it cannot be transferred again to any other Sub-Account.

Retirement of Certificates or Retirement/Retire: Retirement of Certificates is an action taken within
NC-RETS to permanently remove a Certificate from circulation. There are two types of.retirement:
voluniary or compliance. Retirement may be initiated only by the Account Holder for Certificates in
his’her own Sub-accounts. Voluntary retirement is effectuated by transfemring Certificates into a
Retirement Sub-account. For Electric Power Suppliers, compliance retirement occurs when RECs are
placed into a Compliance Sub-account, and submitted for review to the Commission, RECs associated
with an approved Compliance Sub-accouiit are placed into retirement by Commission action.

Self-Reporting Facility: This is a Renewable Energy Facility or utility-sponsored energy efficiency or
demand-side management Preject for which the owner selfreports its output or energy savings. This
includes 1) a customer-sited Renewable Energy Facility interconnected behind an Electric Power
Supplier’s meter that has either 1) a meter that meets ANSI standards and complies with Commission
Rule R8-13, or 2} another industry-accepted, auditable and accurate metering, controls and verification
system; 2) inverter-based solar facilities of 10-kWor less; 3) solar thermal facilities; and 4) combined heat
and power facilities. Self-Reporting Facilities transmit their production data to the NC-RETS
Administrator via the Self-Reporting Interface pursuant to Section 5.7

Self-Reporting Interface: This is a standard internet-based data entry portal that serves as the method
for a Self-Reporting Facility, including energy efficiency and demand-side management Projects, to
communicate dynamic data to the NC-RETS Administrator pursuant to Section 5.7.

Serial Number: NC-RETS assigns a Serial Number to each Certificate that it issues. The Serial Number
contains embedded codes that explain when it was issued.

Static Data: Static Data describes the attributes of a Project and includes information related to the
characteristics of the Renewable Energy Facility such as technology type, ownership and location.

Station Service: Station Service is the portion of electricity or thermal energy produced by a Renewable
Energy Facility that is immediately consumed at that same facility in order to power the facility’s pumps,
ete., or to process fuel. Such energy is not eligible for issuance of Certificates.

User; Any person who has been granted access by an Account Holder to “use” its Account in NC-RETS,
which may include viewing information, performing transactions and changing personal information,
The Account Holder may at any time revoke the permissions granted to a User by notifying the NC-RETS
Ad.mini:dtrator. NC-RETS tracks the specific activities of each User through their unique login and
password.

Utility Compliance Aggregator: An organization that assists an Electric Power Supplier or group of
Electric Power Suppliers in demonstrating its compliance with NC’s Portfolio Standard,

! The owner of a Renewable Energy Facility that is located in South Carolina, which has its meter read by a NC
Electric Power Supplier, may also register the Project in NC-RETS for the issuance of RECs.
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1 Introduction

The Commission established the North Carolina Renewable Energy Tracking System (NC-RETS) to
issue and track Renewable Energy.Certificates (RECs) and Energy Efficiency Certificates (EECs). NC’s
electric utilities use NC-RETS to demonstrate compliance with the State’s Portfolio Standard established
under Session Law 2007-397. Renewable energy producers may register their facilities with the
Commission. If approved, they can use NC-RETS to create RECs that meet the requirements of NC's
Portfolio Standard.

NC-RETS uses verifiable energy production data from participating facilities to create one digital
Certificate for each MWh (or thermal equivalent) generated from renewable energy. Electric Power
Suppliers and Utility Compliance Aggregators use NC-RETS to track the results of qualifying energy
efficiency and demand-side management customer programs operated by Electric Power Suppliers. NC-
RETS and all related energy.production and customer program records are audited by the Public Staff of
the North Carolina Utilitics Commission, NC-RETS will integrate with all other REC. tracking systems in
the United States to allow for the import and export of RECs to and from Nerth Carolina.

2 NC-RETS User Registration

2.1 Participation in NC-RETS

Any party is eligible to participate in NC-RETS, which means that any person can own RECs and
track them in NC-RETS. NC-RETS includes many reports and links that are available to the general
public. The Public Staff and the Commission use NC-RETS to audit compliance with NC’s Portfolie
Standard.

Electric Power Suppliers (or their Utility Compliance Aggregators) must use NC-RETS to
demonstrate their compliance with NC's Portfolio Standard. An Electric Power Supplier establishes
an Account in NC-RETS to hold RECs, including those that they acquire or generate and those
associated with allocations from the Southeastem Power Administration (SEPA). Similarly, an
Electric Power Supplier uses NC-RETS to document and track eligible energy savings via Energy
Efficiency Certificates (EECs) from its qualifying energy efficiency and demand-side management
programs, Hach year, starting in 2011 for the 2010 compliance year, Electric Power Suppliers and
Utility Compliance Aggregators will move RECs and EECs into a Compliance Sub-accounti. which
will be audited to determine whether the organization complied with the Portfolio Standard.’ Once
the Commission determines that the organization has complied, those RECs will be permanentiy
Retired, meaning they cannot be sold or reused for compliance,

NC-RETS issues and tracks Certificates originating from NC’s Projects registered in NC-RETS and
also tracks those Certificates that are imported into NC-RETS from other tracking systems in the
United States. Organizations that operate Renewable Energy Facilities located in North Carolina and
that want RECs associated with their facilities” output to be eligible to count toward NC’s Portfolio
Standard must participate in NC-RETS.2 They use NC-RETS to create an Account for each facility
where production data (meter readings or self-reported data, depending on the facility’s size) or other
criteria are uploaded, and RECs are issued. After ammanging to sell RECs to a North Carolina Electric
Power Supplier or Utility Compliance Aggregator, they will be able to use NC-RETS to transfer those
RECs to the purchaser. In addition, NC-RETS has a Bulletin Board where they can post RECs that
they would like to sell.

! Some municipal utilities and electric membership corporations (EMCs) have contracted with a power agency,
GreenCo Solutions, Duke Energy, or Progress Energy, to act as a Utility Compliance Aggregator that will manage
and report compliance with the Portfolio Standard on behalf of that munieipal utility or EMC,

2 Ifa fucility already participates in PJM’s Generation Attribute Tracking System (GATS), it does not oeed to also
participate in NC-RETS. This may be the case if the facility is located in Deminion®s service territory.
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Utility organizations that read the production meters for any Renewable Energy Facilities located in
North Carolina use NC-RETS to provide those meter readings on an on-going basis. NC-RETS uses
those meter readings to create one REC for each qualifying MWh of energy produced by a
Renewable Energy Facility.' :

Balancing Authorities (Duke Energy and Propgress Energy) that provide energy balancing and
accounting at the transmission level, use NC-RETS to upload monthly production data for Renewable
Energy Facilitics that are interconnected to their transmission systems,

2.2  Establishing an Account

Any person or entity wanting to participate in NC-RETS.must establish an Account. Accounts should
be established in accordance with the timeline for certificate creation (see Section 6.2) to ensure
Certificate eligibility.

Registrants will provide basic Account registration information, such as Account Holder name,
address and contact information, to the NC-RETS Administrator through a secure web-page on the
NC-RETS website? and agree to the Terms of Use. (The Tetms of Use are available for review on the
NC-RETS website, www.NCRETS.org, under “Documents.”) See Appendix A for step-by-step
instructions. The NC-RETS Administrator reviews the Account application and may request more
information before approving or rejecting the application. An Account remains active until
terminated. Termination can be initiated by the Account Holder by notifying the NC-RETS
Administrator. Accounts can also be terminated if an Account Holder fails to pay the NC-RETS fees
or is otherwise in default under the Terms of Use. The Terms of Use describe these issues, as well as
additional important terms, and should be read and understood by anyone applying to be an Account
Holder.

Account Types and Sub-Account Structure
There are four (4) types of Accounts in NC-RETS:

» North Carolina Electric Power Supplier Account: This type of Account can hold, transfer
(outgoing and incoming), and Retire Certificates. A North Carolina Electric Power Supplier Account
can also register and maintain Projects and have Certificates issued to it for its Projects, including
energy efficiency and demand side management programs, A North Carolina Electric Power Supplier
Account is the only type of Account that can retire Certificates for compliance with NC’s Portfolio
Standard. An organization that provides compliance services for another Electric Power Supplier {s
called a Utility Compliance Apgregator. Only Electric Power Suppliers and Utility Compliance
Aggregators are eligible to establish a North Carolina Electric Power Supplier Account.

In 2010, when North Carolina Electric Power Suppliers {and Utility Compliance Aggregators) first
register-to open an Account in NC-RETS, they will be required to input:(on the Account registration
screen) their organization's 2009 North Carolina retail sales (in MWh). As soon as NC-RETS
generates the Account Holder’s first NC-RETS bill on September 1, 2010, the Account Holder's
“prior year retail sales” field will be locked. NC-RETS will use the locked sales data to calculate bills
from September 2010 through June 2011, In June of 2011 and each subsequent year, the Account
Holder must enter the “prior year’s retdil sales” data. For more details, please refer to the Fee
Schedule, which is on-line at www.ncrets.org.

' “Qualifying MWRh™ is one that was produced by a fiel that qualifies under Session Law 2007-397 at a facility that

has been registered with the Commission as a Renewable Energy Facility. NC-RETS does contain the functionality
to apply multipliers in exceptional cases such as the Duke off-shore wind turbines, where one MWh wiil create more
than one REC.

{[rorerw NC-RETS. or;
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¢ General Account: This type of Account can register Projects and have RECs issued to it for its
Projects. (Before creating Certificates in NC-RETS, a Renewable Energy Facility must first register
with the Commission.) A General Account can hold, transfer, and Retire Certificates (for reasons
other than compliange with NC’s Portfolio Standard). The Account Holder for a Renewable Energy
Faeility Project can seek eligibility for its facility with Green-e Energy or Low-Impact Hydro Institute
(LIHI), If accepted by those organizations, NC-RETS can indicate such eligibilitics on Certificates
1ssued for output from the facility.

» Qualified. Reporting Entity (QRE) Account: An Account Holder with a QRE Account is
assigned to a Project and is responsible for providing energy production information such as monthly
meter readings for that Project. A QRE Account cannot hold Certificates. The QRE uses its NC-
RETS Account to uplead meter reads or monthly settlement data for each Project to which it is
assigned. An Electric Power Supplier should have a QRE Account if it reads the production meter for
Renewable Energy Facilities, or if it is a Balancing Authority.

» Program Auditor Acconat: This type of Account will allow Commission and Public Staff to
perform compliance review and auditing of program data as needed.

Accounts that can hold Certificates (North Carolina Electric Power Supplier and General Accounts)
are given three types of Sub-accounts automatically by default when their Account is approved
(Active, Retirement and Export Sub-accounts). An Active Sub-account is used to organize
Certificates based on an organization’s business structure as desired. The default Retirement Sub-
account is used to Retire Certificates for voluntary reasons (that is, reasons other than compliance
with NC’s Portfolio Standard). The Export Sub-account is used to transfer Certificates to another
tracking system. The Account Holder has the ability to rename these default Sub-accounts and create
as many additional Active and Retirement Sub-accounts as necessary to meet their organization’s
needs. Retirement Sub-accounts carmot be renamed if they hold Certificates. 'When Certificates are
issued, they are placed into an Active Sub-account that was designated when the Project was
registered with NC-RETS., When an incoming Certificate transfer is pending, the recipient Account
Holder identifies the Active Sub-account into which the Certificates will be deposited. Each Account
Holder will be able to view a listing of Certificates held in each Sub-account and their attributes (e.g.
static Project details, eligible program certifications and Certificate origination details).

Accounts that can hold Certificates also have a single Bulletin Board Sub-account, used to post
Certificates for sale on the NC-RETS Bulletin Board.

Each Account and Sub-account has a unique identification number. For ease of reference, Account
Holders may attach aliases to Sub-accounts (e.g., by customer or by product name).

North Carclina Electric Power Suppliers and Utility Compliance Aggregators will have the ability to
create Compliance Sub-accounts. Compliance Sub-accounts can only be used to Retire Certificates
for the Portfolio Standard. A Compliance Sub-account is established for a specific compliance year,
and the Account Holder must designate whether the Sub-account is subject to the compliance
obligations of an electric public utility or the compliance obligations of a municipality / electric
membership corporation or a group of municipalities / electric membership corporations.

2.3 Deposits to Active Sub-Accounts
. There are four ways that Certificates are deposited into an Active Sub-account.
(a) Within an Account, Certificates can be transferred from one Active Sub-account or Bulletin
Board Sub-account to another,
(b) An Account Holder can accept a transfer of Certificates from another Account Holder,

(c) Certificates can be generated by a Project and deposited by the NC-RETS Administrator into
the Sub-account assigned to the Project.
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(d} Certificates can be transferred into a Compliance Sub-account prior to the Compliance Sub-
account being submitted for review by the Commission and Public Staff.

2.4  Transfers from Active Sub-Accounts
There are two ways to withdraw of remove Certificates from Active Sub-accounts:

{a) Transfer the Certificates to the Sub-account of another Account Holder.
(b) Transfer the Certificates to another of the Account Holder’s own Sub-accounts (Active,
Retirement, Export, Compliance, or Bulletin Board Sub-account).

Certificates that have been deposited in a Compliance Sub-account cannot be moved out of that Sub-
account once the Electric Power Supplier or Utility Compliance Aggregator submits the associated
Porifolio Standard Compliance Report to the Commission for review,

2.5 Retireméent Sub-Accounts

A Retirement Sub-account is used as a repository for Certificates that the Account Holder wants to
designate as voluntarily retired. There are three ways that Certificates are deposited in a Retirement
Sub-account:

(a) Within an Account, Certificates can be transferred from an Active Sub-account or a Bulletin
Board Sub-account to a Retirement Sub-account.

{b) An Account Holder can accept a transfer of Certificates from another Account Holder
directly into a Retirement Sub-account.

(c) Certificates can be transferréd from a Compliance Sub-account to a Retirement Sub-account
prilglr to the Compliance Sub-account being submitted for review by the Commission and
Public Staff. -

An Account Holder choosing to retire a Certificate or a block of Certificates will use the transfer
screen to identify the quantity of Certificates to Retire and the reason for Retirement. The Account
Holder must select the Retirement Sub-account to which the Certificates will be deposited. The
Retirement Sub-account will show the Serial Numbers of the Certificates Retired, the date of
Retiremient and the reason for Retirement. In addition, there will be a mechanism to view the Project
characteristics and Certificate fields associated with the Retired Certificates. Once Ceriificates are
Retired, they cannot be moved or transferred out of the Retirement Sub-account to any other Sub-
Account or Account Holder.

NC-RETS validations ensure that Certificates deposited in a Retirement Sub-account are no longer
transferable to another party or another Sub-account. NC-RETS repotts allow Account Holders to
show evidence of the Retirement,

2.6  Compliance Suh:Accounts

A Compliance Sub-account will be available to North Carolina Electric Pawer Suppliers and Utility
Compliance Aggregators only. These entities can have one electric public utility Compliance Sub-
account .per compliance year and an unlimited number of municipal utility / electric membership
corporation type. of Compliance Sub-accounts per year. For example, for 2010, an Electric Power
Supplier can have one Compliance Sub-account for itself (as an electric public utility) and 1 or more
for each municipality/coop or group of such electric power suppliers for which it provides compliance
reperting, Each Compliance Sub-account will be subject to the statutory requirements for either: 1) an
electric public utility, or 2) a municipal utility/clectric membership cerporation (cooperative).
Certificates in a Compliance Sub-account will be in a “pending retirement status™ while the State
Program Auditor/Regulator accesses it via a compliance report for audit. When that review and the
related . regulatory proceeding are complete, the Commission will use NC-RETS to finalize
Retirement of the Certificates into 2 permanent Retirement status. State Program Auditors will see
the related Compliance Report from their own Accounts.
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There are two ways that Certificates are deposited into a Compliance Sub-account:

{a) Within an Account, Certificates can be transferred from an Active Sub-account or a
Bulletin Board Sub-account to a Compliance Sub-aceount.

(b) An Account Holder can accept a transfer of Certificates from another Account Holder
directly into a Compliance Sub-account.

The NC-RETS Administrator is not responsible for the Retirement of Certificates by Account
Holders, as it relates to voluntary or compliance-related Retirement deadlines or otherwise.

2.7 Transfers between Accounts

North Carolina Electric Power Supplier and General Account Holders may transfer Active Renewable
Energy Certificates to other Account Holders. Certificates will be specified by their Serial Numbers.
The Account Holder will select the recipient from a pull-down list of Account Holders. After the
transfer has been initiated, the Certificates that are pending transfer will be marked as “transfer
pending” in the Account Holder’s Outbox. This will have the effect of “freezing” the Certificates so
that they cannot be moved to another Sub-account or to another Account Holder.

After the transfer has been initiated, NC-RETS will send an electronic notification of the request to
transfer Certificates to the proposed recipient. The transfer recipient can review the Certificate
transfer details from the Account Holder's Outbox and must confirm or reject the transfer within
fourteen (14) calendar days of when it was requested by the transferor. If rejected, the Certificates
will be deposited back into the originating transferor’s Sub-account. If confirmed, the transfer
recipient must designate the Sub-account to which the Certificates are to be delivered. As soon as the
recipient has confirmed or rejected the transfer, NC-RETS will send an electronic notification to the
transferor indicating the action taken. The transferor may cancel any transfer before such transfer has
been confirmed by the recipient by withdrawing the transfer from the Account Holder’s Outbox in
NC-RETS. If the transfer is withdrawn, NC-RETS will notify the recipient of the action,

2.8 Compatible Tracking Systems

NC-RETS is set up to accept transfers of eligible Certificates from compatible tracking systems. A
compatible tracking system is a system that has set-up up a process with NC-RETS on how to handle
imports and/or exports and implemented the required technology. NC-RETS is working towards
seftting up imports and exports with all registries that track generation from facilities that have been
approved by the NC Commission. Appendix F lists the compatible tracking systems at the time of
NC-RETS launch. This list is also posted at www.nerets.org and will be updated as more registries
are deemed to be compatible,

2.8.1 Imports from other Tracking Systems ,

Only Certificates from facilities and fuel types that have been approved by the Commission can
export Certificates to NC-RETS. In order to import.a Certificate from another tracking system
the Account Holder in the exporting tracking system will need to follow that tracking system’s
procedures for an export. This generally includes designating a specific batch of Certificates for
export and designating the importing registry (i.e. NC-RETS) and the importing NC-RETS
Account Holder (Account ID and name).

The NC-RETS Account Holder will see the imported Certificates in their Inbox module with a
note stating that these are import Certificates. The Certificate transferor will be NC-RETS
Adininistrator.

The imported Certificates will have a unique Serial Number that references the originating

registry instead of NC-RETS. The Certificate data screen will also contain the original Serial
Number from the issuing registry. All Projects from which Certificates have been imported into
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NC-RETS will be listed on the public ‘Imported Facility Report.’ No information about the
quantity transferred and the parties involved in the transaction will be publicly posted.

Tracking systems track fuel types differently. Certificates in NC-RETS will issue with the fuel
types used by NC-RETS and that correspond to fue] types approved by the Commission.,

28.L1  Multi-fuel Facilities that use Swine and/or Poultry Waste

Only NC-RETS and the North American Renewables Registry (NAR) currently can track
swine waste and poultry waste Certificates separately from other kinds of biomass used ina
Multi-fuel Facility, If a NC-RETS Account Holder is planning to import Certificates from
a Project that is (1) registered in a tracking system other than NAR, and, (2) using more
than one type of biomass, and, (3) where one or more of the fuels is swine and/or pouliry
waste, then additional procedures are needed to correctly differentiate swine and/or poultry
waste Certificates from other biomass Certificates. NC-RETS Account Holders contracting
for such Certificates should contact the NC-RETS Administrator before the export is
initiated from the exporting traclking system. The NC-RETS Administrator and the
Commission will ask the NC-RETS Account Holder for Project specific information (j.e.
fuel deliveries, peneration data etc.) needed to substantiate that swine and/or poultry waste
generated the energy associated with the RECs.

If the Project only uses.one biomass fuel (i.e. swine waste or poultry waste) the above
procedure is not needed.

2.8.2 Exports to other Tracking Systems

In order to export a Certificate to another tracking system the NC-RETS Account Holder will
designate a specific batch of Certificates for export and designate the registry and Account
Holder (Acceunt ID and Name) to whom the Certificates should be delivered.

After the transfer has been initiated, it will show up in the NC-RETS Account Holder’s Outbox
module as “Pending.” It will remain “Pending” until the NC-RETS Administrator confirms that
the Certificates are eligible for export to the importing tracking system.

3 Access to Accounts and Confidentiality
3.1  Account Access

An Account Manager is established as part of the Account registration process. The individual listed
in the initial Account application will be considered the Account Manager and have the ability to
setup and manage any additional User logins and login privileges for his or her organization. The
Account Manager will have full access to the organization's Account. The Account Manager can
customize login permissions to allow view-only access to information or to allow the User to perform
activities such as transfers and submitting/updating information. Such privileges can also be further
attached to specific Sub-accounts or Projects. This provides Account Holders with significant
flexibility when assigning Users to specific tasks or roles. User login setup can be done during the
Account registration process or at any time the Account Manager wishes to add Users to the Account.
The Account Manager supplics contact information for each User and designates their login name and
password.

NOTE: The NC-RETS Terms of Use shall apply to any person who receives aceess to an NC-RETS
Account or Sub-account from an Account Holder or Account Manager.

Once a User login is established, NC-RETS sends an email to the login contact specified by the
Account Manager with details on the individual’s login name., The Account Manager is required to
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communicate the password to the new User. Upon logging into NC-RETS for the first time, the new
User is prompted by NC-RETS to change his or her password. The new User can then perform the
functions or view the information per the permissions granted by the Account Manager. The Account
Manager or NC-RETS Administrator may at any, time remove or add permissions to a User by using
the Account administration screens.

The NC-RETS My Event Log report tracks and displays all actions performed within the Account by
login name and fimestamp. Account Managers have access to the My Event Log report for their
Account and Sub-accounts.

3.2 Levels of Account Access

When an Account Holder creates logins for additienal Users, the Account Holder assigns to the User
one of two levels of specific access rights:

3.2.1  Account Holder — Supervisor

When completing the login profile for a new User, the Account Manager can assign them

“Account Holder - Supervisor” privileges. Such a new User is'able to register Projects, manage
" Certificates, and create additional logins, if necessary. The Account Manager can also give this

User a subset of these privileges if needed.

322  AccountHolder — View Only

When completing the login profile for a new User, the Account Manager can assign the User
“Account Helder — View Only” privileges. This provides the User with limited view rights. The
Account Manager will then identify the specific Sub-accounts and Certificates that the User will
be able to access and view.

3.3 Confidentiality ,

As stated in the Privacy Policy [www.ncrets.org] and the Terms of Use, certain Account information
is held confidential. Account information is only used and released by NC-RETS in aggregate
through the public reporting process.

4 Project Registration

Within NC-RETS and all related NC-RETS documents, the term “Project™ is used to refer both to (1) a
generating Project, which is a Renewable Energy Facility registered with the Commission, accepted by
the NC-RETS Administrator and for which NC-RETS issues Certificates, and (2) an energy efficiency
Project, which is registered with NC-RETS by an Electric Power Supplier for its energy efficiency or
demand-side management programs, or a Utility Compliance Aggregator on behalf of an Electric Power
Supplier. (Note: only municipal utilities and electric membership corporations can use their demand-side
management programs for Portfolio Standard compliance.) Once a Project is registered within NC-
RETS, monthly production data or annual energy savings can be uploaded to NC-RETS to create
Renewable Energy Certificates or Energy Efficiency Certificates. Step-by-step instructions for
registering a Project can be found in Appendix B, :

4.1 Registering a Project

To ensure that double-counting does not occur, Renewable Energy Facilities registered in NC-RETS
must have 100% of their output tracked by NC-RETS (with the exception of imported Certificates).
if a Renewable Energy Facility or an associated contract for its production was registered in another
tracking system at one point, the NC-RETS Administrator should be notified of this during the
registration process and the Account Holder should be prepared to provide documentation to prove
the Renewable Energy Facility (and, if-applicable, its associated contracts) have been removed from
the previous tracking system.

NC-RETS Cperating Procedures Pzge 7 June 30, 2010



NG-RETS

1 oaepr ek e

The owner, or Responsible Party, of a Renewable Energy Facility must first establish an Account
within NC-RETS as described above and then register a Project as a Repewable Energy Facility or an
Energy Efficiency Project, as the case may be, before NC-RETS can certify and issue Certificates
attributable to it. The Account types that can repister Renewable Energy Facilities are the NC
Electric Power Supplier Account and the General Account. Only the NC Electric Power Supplier
Account can register energy efficiency Projects in NC-RETS.

To register a Renewable Energy Facility or an energy efficiency Project (which would include DSM
programs), the owner or the Responsible Party must:

s Have an approved Account in NC-RETS;

¢ Have registered with the Commission and received approval from the Commission for the
Renewable Energy Facility; and !

e Submit a completed on-line registration form containing information related to the characteristics
of the Renewable Energy Facility or energy efficiency Project. (Note: Many Electric Power
Suppliers will have several energy efficiency programs ~ their energy savings will be uploaded
into one Project.}

The NC-RETS Administrator will review the information provided and request additional information
as needed before approving a Renewable Energy Facility registration request in NC-RETS.

4.2 Multi-fuel Renewable Energy Facility Project

A Multi-fuel Renewable Energy Facility Project is one that produces energy using more than one Fuel
Type. A Multi-fuel Renewable Energy Facility Project can use a renewable fuel with a fossil fuel or
use multiple types of renewable fuels. Such facilities must register with NC-RETS as a Multi-fuel
Renewable Energy Facility Project. If the relative quantities of energy produced from each fuel
cannot be measured or calculated, and verified, the facility is not eligible to register as a Multi-fuel
Renewable Energy Project in NC-RETS.

Each Certificate issued for a Multi-fuel Renewable Energy Facility Project will reflect only one Fuel
Type. The total number of Certificates issued for a Fiel Type in a reporting period will be
proportional to the energy output from that Fuel Type for that reporting period.

Each NC-RETS Account Holder or Responsible Party that has registered a Multi-fue] Renewable
Energy Facility Project must report monthly {o the NC-RETS Administrator the proportion of energy
output per Fuel Type, by MWh or Btu, generated by the Multi-fuel Renewable Energy Facility
Project during that month, calculated according to the applicable provisions of Section 0. Though
energy produced from all Fuel Types must be reported, NC-RETS will only issue Certificates for the
qualified renewable energy. Certificates will not be issued until such information is provided by the
Account Holder or Responsible Party,

The procedures and methodologies used by the Account Holder or Responsible Party to caleulate the
confribution of each Fuel Type should be retained by the Account Holder or Responsible Party
according to Commission rules, and will be subject to audit by the Public Staff and the Commission;

To import Certificates from multi-fuel generators, see Section 2.8.1.

4.3 Verification of Static Data Submitted During Project Registration

Upon completion of the Renewable Energy Facility Project registration process, the NC-RETS
Administrator will review attestations, Enerpy Information Administration reports and other data
sources to verify the information provided by the Account Holder,

In the event data submitted is found to be incotrect or if there is a discrepancy between the

information submitted during the on-line registration process and the materials provided to verify the
information, the NC-RETS Administrator will notify the registrant that the information could not be
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positively verified. A process of either correcting the registration form, or withdm“fing the
registration form, or providing proof that the information on the registration form is correct will ensue
between the NC-RETS Admintstrator and the registrant until the NC-RETS Administrator is satisfied
that the information provided meets NC-RETS standards for accuracy. If any issues arise, the NC-
RETS Administrator will raise them with the Public Staff in case a site visit is needed to verify the
legitimacy of Project registration and generation data,

4.4  Updating Static Data

After the initial Project registration in NC-RETS, Account Holders should continually notify NC-
RETS of the following actions or occasions that will have the effect of changing Static Data tracked
by NC-RETS: *

(2) A change in Fuel Type for a Renewable Energy Facility, and the date on which the change
occurred, within thirty (30) calendar days from when the change is implemented. (The Account
Holder should also notify the Commission, referencing the docket number from its registration
order.) .

(b) A change in Project ownership, and the date on which the change occurred, within thirty (30)
calendar days after the change occurs. A change in ownership must be confirmed by a letter
signed by both the prior and new owners of the Project, and provided to the NC-RETS
Administrator, Meither NC-RETS nor the NC-RETS Administrator will be responsible for
depositing Certificates into an Account that no longer represents a Project if the incorrect deposit
occurs as a result of a lack of notification by the prior and new owners of the Project. Parties
should amange for a meter-reading to occur coincident with the ownership change. This meter
read will be used to determine the final REC issuance to the eriginal owner. Subsequent
production data will be used to generate RECs that will be issued to the new owner. (A facility
owner must notify its QRE of any change of ownership. A new owner must also register the
facility with the Commission.)

(&) A change in a Project’s eligibility for any programs or certification tracked by NC-RETS. This
must be communicated by the Account Holder before any Certificates affected by the change are
issued or within thirty (30) calendar days after the change occurs, whichever is sooner.

(d) A change to any of the “essential generating characteristics™ of the Project.

4.5 Misrepreseutation of Static Information:

Account Holders can be removed from NC-RETS for cause, including misrepresentation of Static
Data. NC-RETS reserves the right to withhold issuing Certificates, to freeze a Sub-account or
Account associated with a particular Project, or to withhold participation in NC-RETS for Projects
that have willfully misrepresented Static Data. If the NC-RETS Administrator has cause to suspend
the Project’s participation in NC-RETS, no Certificates will be created while the Project is under
suspension. While under suspension, metering data may continue to be uploaded to the Project by the
QRE but it will not contribute to Certificate creation. Upon removal of the suspension, Certificate
issuance can proceed. ’

4.6  Terminating a Project’s Participation in NC-RETS

If a Project’s owner or Responsible Party wants to remove a Project from NC-RETS, they can do so
by notifying the NC-RETS Administrator and specifying the following:

(2) The date the Project should be/will be removed from NC-RETS;’

(b) The name of the Project’s Qualified Reporting Entity, if applicable; and

{c) The Sub-account to which Certificates should be deposited (if the usual Account for deposit is
being closed as well).

! This is the same 25 the final date of generation for which Certificates are to be issned,

NC-RETS Operating Procedures Page 9 June 30, 2010



Y

AP R LT

NQ-RETS I
NC-RETS will issue Certificates for a Project up to the date of Project termination as instructed by
the Project’s owner or Responsible Party. No Certificates will be issued for adjustments that occur
after the termination date. If the Account to which the Project is linked is.also closed at the same
time, the Project’s owner or Responsible Party must also specify the Account to which any remaining
Certificates that have not yet been issued should be deposited. Failure to do so will result in loss of
Certificates.

4,7 Changing the Account (Owner) with which a Project is Associated

If the Project’s owner or Responsible Party wants to change the Account with which a Project is
associated, they can do so by notifying the NC-RETS Administrator and providing the information
requested by the NC-RETS Administrator, including, but not limited to:

(a) The new Account number with which the Project will be associated;
{b) The date the change will be effective; and ]
{c} Any documentation required for legal purposes or to meet certification requirements.

Certificates from the Project that were created up to the day the Account change takes effect will
remain in, or be deposited into, the Account that the Project was associated with at the time the
generation occwred. For example, if a Project’s owner changes the Account with which the Project is
associated from Account A to Account B, and the change is effective on March 1, then the
Certificates relating to generation that issued prior to March 1 will be deposited into Account A. Any
issuance from the Project after March 1 will go into Account B,

The NC-RETS Administrator will need written confirmation of this change from both parties
involved in the Project transfer in order to implement the change. When changing the Account with
which a Project is associated, there cannot be any time when the Project is not associated with an
Account. If there is such a lapse, this will be treated as a deregistration/re-registration of the Project
instead of a change of Account. (Note: Project owners also need to inform the Commission of a
change in ownership, referencing the docket number that the Commission assigned to their
registration order.)

Dynamic Data in NC-RETS - Generation Data — Role of Qualified Reporting Entity
5.1 Qualified Reporting Entity (QRE) Guidelines

A QRE is a Balancing Authority, an Eleciric Power Supplier, or a federal or municipal power agency.
They provide production data to NC-RETS for Renewable Energy Facilities at least monthly. A
Balancing Authority provides data consistent with its monthly settlements process. Other QREs
provide data from routine meter readings. Each QRE adheres to the following guidelines:

1. A QRE that must also comply with the Portfolio Standard shall demonstrate that its employees
who are responsible for reporting facility production data are separated organizationally from its
employees who are responsiblé for Portfolio Standard compliance, “Separate from” means that
the QRE employee(s) work in a separate department, division, section or unit that is not
responsible for planning for, demonstrating or assuring Portfolio Standard compliance, The NC-
RETS Administrator may make exceptions for extremely small Electric Power Suppliers after
consulting with the Commission. However, in no event shall the employee who creates or uploads
production data be the same employee who uses NC-RETS for compliance purpaoses,

2. A QRE creates a QRE Account in NC-RETS. The NC-RETS Administrator will validate the
application information that it submits.

3. Upon approval, each QRE is added to the list of QREs available for selection by a Project. Upon
registration, a Project will have to provide a unique ID that is assigned by the QRE, which links
its facility to the QRE. NC-RETS will provide each QRE with a list of the Projects that have
selected it.
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4. A QRE will at least. monthly. provide electricity production data to NC-RETS that is inherently
reliable and auditable,

5. Reported electricity production data shall be financial scitlement quality data from revenue
quality meters, which would include those that meet ANSI-12 standards.

6. Each QRE shall upload data to NC-RETS. The QRE must use a valid active NC-RETS login and
password associated with its NC-RETS QRE Account.. After logging into the Account, the QRE
Account Holder should locate the Meter Data Loading module. To locate the desired generation
output file, the User selects the Meter Data Loading module’s “browse” button to display a pop-
up screen where the User can locate the desired file on computer or network drives. After
selecting a file, the User selects the “Upload Now™ button to upload the file. The file must be
formatted in ASCII Text with data fields delimited by commas (Comma-Separated Value (CSV)
format).

The following example shows a conforming input file.

NCRETSPROJECTID, REPORTINGENTITYID, VINTAGE,FROMDATE,TODATE, TOTALM
‘IAIT,ZASSA&,OB{ZD10,08/01/2010,08/3 1/2010,100

The fields are as described in the following table:

Figld Name Data Type Description
NCRETSPROJECTID Integer Unique NC-RETS identifier for the
Project assigned by NC-RETS
upon Project approval.
REPORTINGENTITYID Integer and Unique' identifier. for the Project
Character(50) assigned by its QRE from the
QRE’s internal systems.
VINTAGE Numeric Month and year of production,
Character(7) formatted as MM/YYYY for any
month in the cument reporting
period
FROMDATE Numeric Begin month-day-year of
Character(10) production ouiput period formatted
as MM/DD/YYYY
TODATE Numeric End month-day-year of production
Character(10) cutput period formatted as
MM/DD/YYYY
TOTALMWH Floating decimal Total MWhs for reporting period,
with three spaces beyond the
decimal

A current period output file can be loaded as many times as needed adhering to the following
restrictions. (1) After an Account Holder has explicitly accepted the posted output data, NC-RETS
will not accept re-loaded data for the same production period. NC-RETS will reject an attempted re-
loaded, If the Account Holder has not yet accepted, the QRE can re-load the data, the previous data
will be over-written and the Account Holder will receive notification of new data being posted.
Otherwise, the QRE should contact the NC-RETS Administrator, who can re-load the file if it is
appropriate to do so. (2) If NC-RETS has accepted the data or the Account Holder has disputed the
data, and no Certificates have yet issued, a QRE can re-load the data. In all other instances, the QRE .
should work with the NC-RETS Administrator if it believes data needs to be re-loaded.
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NC-RETS will validate a Project’s uploaded data before posting the output into the NC-RETS data
base. When all validations' are successfully completed, the data is loaded into the database and can be
seen in a Project’s Generation Activity Log. If the Project fails to produce energy in a given month, a
QRE should report by uploading “zero” to be accepted by the Account Holder. NG-RETS then
notifies the Acgount Holder via email that generation output has been loaded for the Project, and the

data is available to be reviewed for approval or dispute.
5.2  Generation Data Requirements

NC-RETS will not create Certificates for generation supplying Station Service. Data used to issue
Certificates for Renewable Energy Facilities must be derived from a Qualifying Meter or Qualifying
Estimate and communicated to the NC-RETS Administrator..

For Renewsble Energy Facilities whose output is seftled monthly by a Balancing Authority, a
“Revenue-Quality Meter” is the data source used by the Balancing Authority for settlements, The
data must be electronically collected by a meter data acquisition system, such as an MV-90 system, or
pulse accumulator readings collected by the Balancing Authority’s energy management system, and
verified through a Balancing Authority checkout/energy accounting or settlements process that oceurs
monthly. The preferred source for the data is 2 meter data acquisition system. If the Balancing
Authority does not have an electronic source for collecting revenue meter data, then manual meter
reads will be accepted.

When a QRE submits generation data {(either manually entered or uploaded via file) NC-RETS
validates the data to verify its engineering feasibility. To perform the validation, NC-RETS uses the
following required variables from the Generating Project Registration screen:

e Nameplate Capacity
= Capacity Factor or Maximum Annual Energy

Data validatior is performed for both current period reporting and Prior-Period Adjustment reporting,
regardless of whether the data is loaded as a file or entered manually in the Project’s Self-Reporting
Interface. To determine the feasibility of the submitted data, NC-RETS will use the following
equations:

For those Projects with a registered “Capacity Factor:
(Nameplate Capacity) « (Capacity Factor) « (number of hours in the duration) » {1.02)

For those Projects with a registered “Maximum Annual Energy™: ‘
(maximum annual energy)/(8640 hours in a year)] * {number of hours in the duration) * (1.02)

The number of hours in the duration is based on the duration of the generating period each time the
information is reported on the Project. To determine the duration value, NC-RETS will caleulate- the
number of hours in the generating period (for example, the number of hours in the generating period
with a Begin Date of January 1, 2006 and an End Date of January 31, 2006 would be 744). The 1.02
will allow for a margin of error.

If the validation is successful, and the reported encrgy production is less than or equal to the

maximum feasible generation for the facility, the data becomes available to the Account Holder to

review and then accept, or dispute. If the Account Holder accepts the data, it will be included in the

next Certificate issuance cycle. For Prior-Period Adjustments, the data,will contribute to the next

}(ﬁ:il:rtiﬁ)cate issuance afler it was accepted (either by the Account Holder, or auto-accepted by NC-
S).

' Validations inclede correct assignment of QRE, assessment of engineering feasibility of output, potential overlap
of reporting period with prior uploads, data exceeds 31 days reported for a given vintage, and whether data for a
previous period remains subject to dispute.
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If the loaded data fails the engineering feasibility validation, the QRE will be prompted with 2 “soft”
warning as to the failed validation. The QRE has the ability to continue posting the data by selecting
the “continue” button on this pop-up screen. If the QRE wishes to continue posting data, NC-RETS
will send an automsated email to both the NC-RETS Administrator and the Account Holder that the
data loaded for their Project has failed the engineering feasibility validation, but that the QRE has
decided to have the data posted to the database anyway. The notification will also state that the data
has a status of “NC-RETS Pending” uniil either comected, or approved by the NC-RETS
Administrator. Data with this status will not contribute to Certificate creation. The GRE can instead
decide to not post the data to the database as a result of the failed validation by selecting the “cancel”
butten on this same pop-up screen. Selecting cancel will discontinue the data loading process for the
Project in question and no notifications will be sent.

For all loaded data, the NC-RETS Administrator will have a report “Engineering Feasibility Estimate
Calculations Report” which will list all Projects that have had data loaded, the amount of output
loeded, and the feasibility pass/fail result,

NOTE: Failed validation for a single facility does not result in a failure to load the entire file -
only the data for the facility that failed the validation.

5.3 Measurement of Generation and Adjustments

‘The output from each Renewable Energy Facility Project registered in NC-RETS will be measured at
the point of interconnection to the transmission or distribution company’s facility. Losses occurring
on the bulk transmission or distribution systems after the metering point are not reflected in the
Certificates crealed. NC-RETS will not create Certificates for that portion of the generation that is
used to supply Station Service, and therefore, generation data should also be netted of Station Service
supplied from the generator’s side of the point of interconnection. For Renewable Energy Facilities
also serving onsite loads, NC-RETS will create Certificates for the on-site load distinct from Station
Service, if the facility’s owner or Responsible Party can provide evidence that the metering used is
capable of distinguishing hetween on-site load and Station Service. If adjustments are needed, due to
metering, reporting, error or any other reason, the QRE must report the adjustment as soon as possible
to the NC-RETS Administrator, If Certificates have not yet been created for the original generation
amount to which the adjustment applies, the Certificate or debit will be posted to the Generation
Activity Log, and will be reflected in the number of Certificates created. If Certificates have been
created, the adjustment will be treated as a Prior Period Adjustment described below in Section 5.4.

5.4  Prior Period Adjustments

Adjustments can be requesied by an Account Holder, including Self-Reporting Facilities, or a QRE,
after the data is reported and used to issue Certificates in NC-RETS. These adjustments are known as
Prior Period Adjustments. The Account Holder accesses the Project Qutput Data Review screen to
submit an adjustment to the NC-RETS Administrator. If accepted by the NC-RETS Administrator,
the Certificate or debit to the gencration volume reported in the current month will post to the
Generation Activity Log. Consequently, the adjustment will be realized when Certificates are next
issued. If new Certificates are created, the vintage of the Certificates shall reflect the actual
generation period. NC-RETS will not accept adjustments for generation reparted more than one year
prior.

5.5 Notification of Adjustments

The Account Holder will be informed of all positive or negative adjustments once the adjustment has
been posted to the Generation Activity Log. Once NC-RETS informs the Account Holder of a need
for adjustment, the Account Holder then has fourteen (14) calendar days to dispute or accept the
adjustment, If after fourteen (14) days the Account Holder has failed to respond, the NC-RETS
Administrator will autematically accept aimd create the adjustment.
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5.6  Data Collection Procedure -

Energy-generation data should be reported within 30 days of the meter read and will be accepted by
the NC-RETS Administrator on an engoing basis. Currently, NC-RETS can accommodate data in
batches that contain up to 31 days of production data. [In order to conform to Commission rules, the
NC-RETS Administrator will pursue changes such that NC-RETS will be able to accommodate 35
days worth of production data,] Data files are to be electronically transmitted to NC-RETS using a
secured protocol and a standard format specified by the NC-RETS Administrator, The data shall
reflect, at a minimum, the month and year of the generation, monthly accumulated MWhs for each
NC-RETS Project ID and the-associated NC-RETS and Project ID(s) for each Project. The owner of
the Generating Project, as the owner of the metered data, or the Responsible Party, has the
responsibility to direct the QRE 1o release peneration data to NC-RETS.

The data must be transmitted by a single entity, which must be either (1) a QRE Self-Reporting
Facility. .

5.7 Special Requirements for Self-Reporting Facilities Only

A Self-Reporting Facility must enter actual cumulative meter readings measured in kWh / MWh or
Btu (which will be converted to MWh) and the date of the meter reading via the Self-Reporting
Interface. Actual cumulative meter readings must be entered no less frequently than annually. If a
Self-Reporting Generator chooses to report data in cumulative over the course of multiple months (for
example, 01/2010-06/2010), it can do so by uploading the data for the most recent vintage menth
(06/2010) and providing evidence of the monthly breakdown quantity to the NC-RETS
Administrator, Self-Reporting Facilities that do not enter meter readings via the Self-Reporting
Interface as required will receive a reminder notice by email from the NC-RETS Administrator, Self-
Reporting Facilities risk having their Profect de-activated in NC-RETS if they do not provide meter
readings at least annually.

5.8  Generation Activity Log .

Each Project registered in NC-RETS will have a Generation Activity Log associated with it. The
Generation Activity Log is an clectronic ledger where generation is posted prior to Certificate
creation. Each time peneration data is received by NC-RETS for a particular Project, the date and
quantity of MWh is posted to the Generation Activity Log. Similarly, adjustments received will be
posted likewise, The status of each entry in the Generation Activity Log will be noted, where the
possible values are: -

. NC-RETS Accepted: This label is used for all generation that has been reported to NC-
RETS, has passed the NC-RETS feasibility test and has been logged to the Generation Activity
Log, but has not yet been accepted (or disputed) by the Account Holder. :

. NC-RETS Pending: The NC-RETS Administrator is waiting for the resolution of a
situation before the Certificates can be issued. For example, if the NC-RETS Administrator is
waiting to receive a Fuel Type allocation from a Multi-fuel Generation Project or other update
from a Generating Unit. '

. " Account Holder Accepted: The Account Holder has accepted the posted generation, but
the Certificates have not yet been 'issued,

. NC-RETS Admin Accepted: The NC-RETS Administrator has accepted the posted
generation, but the Certificates have not yet been issued.

. Account Holder Disputed: The Account Holder has disputed the posted amount of
generation, '
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. NC-RETS Admin Disputed: The NC-RETS Administrator has disputed the posted
amount of generation.

. Certificates Created: Certificates have been created.

The status of each eniry in the Generation Activity Log will be changed consistent with the
information received by the NC-RETS Administrator. Certificates will be issued based on the total
whole number of MWh on the Generation Activity Log that are marked “Account Holder Accepted.”
Only Certificates that are marked as such will contribute to Certificate creation. Any fractional MWh
will be rolled forward until sufficient generation is accumulated for the creation of a Certificate. Each
time an ilem is posted to the Generation Activity Log, the Account Holder will be notified
electronically. Account Halders will have fourteen (14) calendar days to accept or dispute any new
repular entries to the Generation Activity Log and fourteen (14) days to accept or dispute
adjustments. If the Account Holder does not respond, the posting will be automatically accepted after
the specified pertod and Certificates tssued.

The Generation Activity Log will include, at minimum, the following entries:

(2) Account Holder's Name

(b) Activity Date

{¢} NC-RETS Project ID for associated data posted

(d) Activity Description identifying Data Submitted, Fractional Data Remaining, Certificates
Created, etc. )

{¢} Reporting Period Start

(f) Reporting Period End

(g) MWh of generation reported to NC-RETS during the current month

(h) Fuel Type

(i) Status

() Note (displaying Setial Numbers or data upload file names)

5.9  Multi-fuel Generation Projects

For Multi-fuel Generation Projects, Certificates will be created for the eligible Fuel Type(s) only.’
Each Certificate issued for a Mulii-fuel Generation Project will reflect only one fuel source, with the
total number of Certificates issued for a Fuel Type being proportional to the overall output for that
reporting period.

After each upload of production data, the Project’s Account Holder will be asked to first verify the
energy production data, and then input how much of the production is attributable to each Fuel Type,
The Account Holder for the facility shall retain for audit supporting documentation related to the
derivation of the proportion of clectric output per Fuel Type for each period for which the Generating
Unit is issued Certificates. Such supporting documentation is subject to audit by state regulators
(including the Commission) and the Project’s QRE.

5.9.1 Allocating OQutput for Each Fuel Source

For purposes of creating Certificates reflecting the fuel source mix of Multi-fuel Generation
Projects, the proportion of Certificates atiributable to each Fuel Type shall be determined
consistent with the following rules:

For biomass co-fired with fossil fuels or using fossil fuels for startup ar supplemental firing: In
each month, the Certificates for each Fuel Type in such Multi-fuel Generation Project will be
created in proportion to the ratio of the net heat content of each fuel consumed to the net heat

' For example, a coal-fired Generating Unit that uses biormass for co-firing can be considered a Multi-fuél-

Generation Project and have biomass Certificates issued in respect of that biomass-fired generation.

NC-RETS Operating Procedures ) Page 15 June 30, 2010



NC-RETS

6

content of all fuel consumed in that menth, adjusted to reflect differential heat rates for’
different fuels, if applicable.

5.10 Energy Efficiency Data Requirements

An Electric Power Supplier that is eligible to demonstrate Portfolic Compliance via Energy
Effictency Certificates, or its Utility Compliance Aggregator, shall create a Project in NC-RETS for
that purpose. The Electric Power Supplier (or its Utility Compliance Aggregator) shall use the Self-
Reporting Interface to create EECs. The Electric Power Supplier or its Utility Compliance
Aggregator shall retain for audit work papers demonstrating how it calculated the amount of EECs to
be created. Such work papers shall detail for each customer program the estimated volume of
customer participation and related energy savings, adjustments for actual operating results
(participation and savings rates) and the findings of measurement and verification analyses.

Creation of Certificates ,

Certificates are issued in whole numbers only, Once a Certificate is created, no changes can be made to
that Certificate.

6.1 Certificate Creation

The NC-RETS Administrator will issue one Certificate for cach MWh of eligible electric energy or
3,412,000 Btu of eligible thermal energy that is generated or eleciric energy saved by a Project.
Certificates are issued based on the number of whole MWh listed in the Generation Activity Log for a
given reporting period. Each Certificate shall have a unique Serial Number. Cerlificate Serial
Numbers shall contain codes embedded in the number. The table below identifies the Serial Number
format used in NC-RETS.

TABLE 2: NC-RETS SERIAL NUMBER IDENTIFIERS

Identifier | Display | Data Type | Length | Rangeof Codes Comments
Order
Originating | 1 Alpha- 3 NCRETS Used to identify originating
Registry numeric {WREGIS, ERCOT, GATS, registry (especially important for
MRETS, MIRECS, NEPOOL | enabling irmport-exports with other
& NAR (for Certificate Tegistries)
iroports)
Unit type 2 Alpha- 4 REC: Renewable Energy Used to identify if the issuance is
N numeric Certificate issued for a based on renewable energy
Rencwable Energy Facility or generation, energy  efficiency
SEPA allocation project
EEC: Energy Efficiency
Certificate issued for an energy
efficiency project
NC-RETS (3 Numeric 6 1-999999 NC-RETS Unique ID assigned to
D each Facility
State 4 Alpha- 2 State Abbreviation identifying the
numeric State in which the renewable
energy generation ocourred, SEPA
would be NA. EE or DSM would
be NC
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Identifier | Display | Data Type | Length | Range of Codes Commeats
Order
Vintage 5 Numeric 2 01-12 The month in which the renewable
Month ! energy and SEPA  generation
occurred. Not needed for EE and
DSM
Vintage 6 Numeric 4 2008-2059 The year in which the emergy
Year efficiency or rtenewable energy
generation occurred.
Batch 7 Numeric 5 Numeric value assigned to the
Number -each batch of certificates
created 1 — 99,959 unique per
source per vintage.
8 Numeric 9 Numeric values assigned by | A number to identify the first
Block Start NC-RETS from 1 - | certificate in a block of certificates.
996,999,999.
g Numeric 9 Numeric values assipned by | A number to identify the last
Block End - NC-RETS from 1 ° - | certificate in a block of certificates,
999,999,999,

6.2  Process and Timeline for Certificate Creation
Certificates will not be issued for generation occurring prior to January 1, 2008.

Once the generation data (production data as measured by a Qualifying Meter or a Qualifying
Estimate) is received by the NC-RETS Administrator and a data validity check is performed, it will
post in the Account Holder’s “Generation Activity Log” and NC-RETS will notify the Account
Holder via email that generation has been posted. The generation posting will be marked “NC-RETS
Accepted” on the Generation Activity Log.. Once the generation is aceepted by the Account Holder,
the generation posting will be marked “Account Holder Accepted.” The Certificates will issue
.immediately following this. If the Account Holder takes no action, Certificates will issue in 14 days.

The Account Holder must notify the NC-RETS Administrator if it believes the generation -data
.amount recorded on the Generation Activity Log is naccurate for any reason. The Account Holder
may register a dispute any time after the generation is posted and will have 14 calendar days to do so.
While the generation posting dispute is being resolved, the: generation posting will be marked
“Account Holder Disputed.” If the Account Holder does not register a dispute with the NC-RETS
Administrator, the Certificates will be created in 14 days.

For Multi-fuel Generation Projects, RECs will not issue until the Account Holder both accepts the
generation data and supplies supporting fuel allocation data, as specified in Section 5.9. The Account
Holder must submit to NC-RETS the proportion of energy output to be allocated to each Fuel Type.
The Account Holder provides the Fuel Type allocation via the Generation Data Review screen
located in the Account Holder's Asset Management Module, ‘The fuel allocation information will
remain available in NC-RETS for audit purpeses. Account Holders must retain for audit the work
papers demonstrating how they determined the fuel allocation for each reporting period.

6.3 Certificate Creation for Accumulated Generation

Generation data from Renewable Energy Facilities that have a Nameplate Capacity of 10 kW or less
that self-report their output need not be reported monthly and may be accumulated over several
months prior to submittal to NC-RETS for Certificate issuance. However, NC-RETS will require the
owner to self-report the data in time-increments that do not exceed 31 days, The vintage on the issued
Certificate(s) will be the last month and year of generation contributing to one (1) accumulated MWh.
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6.4  Data Fields Carried on Each Certificate !
Each Certificate carries a list of data fields. Some of these fields may not be applicable for energy
efficiency projects.

TABLE 3: CERTIFICATE DATA FIELDS
DaTaFELD " T ~
L___T;@Qﬁm. W

Certificate Type - R.EC or EEC

NC-RETS ID Unique ID assigned to each Project record in NC-RETS.

Project Type Used to identify if the issuance is based on a Renewable Energy
Facility (including SEPA), or Energy Efficiency Project
(including demand side management)

Project Name Name of Project

Certificate Vintage Vintage of Generation (month/year for RECs; Year for EEC,
including DSM)

Certificate Serial Numbers See details above

Quantity of Certificates

Total Certificates

Meter Data From: Year-Month-Date
Meter Data To: Year-Moenth-Date
Certificate Creation Date: Date Certificates were issued in NC-RETS
Cost-Recovery Year: Yeer of Cost-Recovery
NC REPS Expiration: Expiration of NC REPS Eligibility
Utility behind project [EEC only) Name of Electric Power Supplier rumning the EE/DSM
progrm(S) :
| STATICASSETD AT e TS W :
FState or Province State or Provml:e facility is lucated in
Country Country facility is located in
NERC Region NERC Region facility is located in
eGrid Sub-Region eGRID Sub-Region faclity is located in
Commenced Operation Date Date the Facility cormmenced operation
Fuel Type Fuel Type abbreviation
Nameplate Capacity Nameplate Capacity of Facility
Reporting Entity Type QRE or Self-reporting
Reporting Entity Contact Company or | Name of QRE, if applicable
Organization name
Utility to which Facility is | Utility Interconnect
interconnected
Hydro Upgrade (¥/N) Denotes whether Facility has been Upgraded
Upgrade Amount: NA Denotes the portion, if applicable, of facility that has been

vpgraded and is eligible to create RECs for upgrade amt.

Re-power date (required i Re-

powered Indicator =.Y)

Date of re-powering
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NC In-State/Out-of-State Facilitics eligible for NC and located in NC; Facilities eligible
for NC and located dutside of NC but with power delivered to
any NC utility, If these cerfificates are transfemred out of the
utility account, they lose the NC In-State and become Out-of-
State;-Facilities eligible for NC and located outside of NC
::Eﬁaﬁ;ﬁﬁz‘“%ok‘%ﬂcwn&nw et L e PR % g o
e e L i : ;

S PROGRAMS ot o o SRR T R PR s s
Green-e Energy Eligiblcl Denotes eligibility and, if , certification number
LIH] Certified® Denotes eligibility and, if applicable, certification number

S 3

applicable,

7 Certificate Errors and Correction
7.1  Generation Data Yalidity Check

All generation data received by NC-RETS will undergo an automatic data validity check to ensure
that erroneous and technically infeasible data is not entered into NC-RETS and used to issue
Certificates. The data validity check will compare. reported energy production to an engineering
estimate of maximum potential production, calculated as a function of technology type, asseciated
maximum capacity factor, Nameplate. Capacity, Fuel Type and time period since the previous
cumulative meter reading was entered. If data entered exceeds an estimate of technically feasible
generation, the NC-RETS Administrator will be notified and the generation will be posted to the
Generation Activity Log noting the status of failed feasibility. The NC-RETS Administrator will
contact the Account Holder if the generation data entered is infeasible.

7.2 Certificate Errors Discovered After Certificate Issuance

Once a Certificate is created, no changes can be made 1o that Certificate. In the event that an error is
discovered afier Certificates have been issued, the NC-RETS Administrator will contact the
Commission to explain the issue. The NC-RETS Administrator and the Commission will determine
appropriate action, which could include Retiring Certificates that were created emroneously.
(Certificate issuance errors caused by errors made in calculating the relative fuel mix for Muti-fuel
Generation Projects will be handled in this manner) The NC-RETS Administrator may “freeze”
Certificates that are implicated in an issuance error until a method of addressing the error is
developed. This means that the Certificates cannot be transferred to another Account Holder or
Retired until the error is resolved. Certificate issuance errors and their resolution will be logged, and
that log made available to the Public Staff and the Commission for audit.

8 NC-RETS Compliance Requirements

Electric Power Suppliers and Utility Compliance Aggregators will make transfers to the Compliance Sub-
account o mirror and support their annual Portfolio Standard compliance filing to the Commission.
Certificates in this Sub-account will remain in Active status until the Compliance Sub-account has been
reviewed and approved by the Commission. Once approved, the Certificates will be Retired, The Public
Staff and the Commission will have access to the Sub-account details.

The process will work as follows:

1) Electric Power Suppliers will establish a Compliance Sub-account for a compliance year using the
“Create New Sub-Account” link. Reference Section 2.6 for more details about how Compliance Sub-
accounts function. The Electric Power Supplier or Utility Compliance Apgregator will select the relevant
compliance year and compliance type {electric public utility or munjcipality/electric membership
corporation) to determine the mandates they have to meet via the given Compliance Sub-account. Utility
Compliance Aggregators will need to specify the specific Electric Power Suppliers for which they are
reporting, along with the prior year retail sales for each of those Electric Power Suppliers. Utility

! This field is targeted for users who will nse NC-RETS for voluntary program certifications.

2 This field is targeted for users who will use NC-RETS for voluntary program certifications.
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Compliance Aggregators have the option- to create a Compliance Sub-account for each municipality or
electric membership corporation separately if they so choose, Or, several Electric Power Suppliers
(municipality/electric membership corporations only) can be grouped together for purposes of a
Compliance Sub-account.

2) Electric Power Suppliers or Utility Compliance Aggregators can then proceed to transfer Certificates to
the Compliance Sub-account(s).

3) From a Compliance Sub-account the Account Holder can access a Compliance Report that displays the
quantity achieved and quantity still needed for specific mandates such as solar power, swine waste, and
poultry waste, as well as the overall Portfolio.Standard mandate, using the mandate requirement reflected
in the statute for electric public utilities or municipal utilitics/electric membership corporations. The
report will also display the proportion of the Certificates that are in-state (including out-of-state RECs
bundled with power delivered to NC) and how many are unbundled out-of-state Certificates.

4) When the Account Holder has finished their transfets for the compliance year, they will ‘submit’ the
Comnpliance Sub-account for Commission review. This will lock the. Certificates in place allowing for the
Public Staff and Commissien to perform their reviews. No changes to this Sub-account can be made by
the Account Holder during this time,

5) The Commission will receive an automatic notification that a report has been submitted for their
review, After their review the Commission can select to either ‘approve’ or ‘reject’ the Compliance Sub-
account, Approval will result in the Certificates being Retired permanently in the Compliance Sub-
account associated with the given compliance year. Rejection will reopen the Compliance Sub-account to
allow the Account Holder to amend the Compliance Sub-account with the required Certificates after
which they can re-submit the Sub-account for Commission review, Status of the Compliance Sub-
account can be accessed via the Compliance Reports available to the Account Holder, the Public Staff and
the Commission. -

9 Public Reports

Public reports will be accessible to anybody via the public page on the NC-RETS website. It is expected
that additional public reports will be added to meet future needs of Account Holders and Program
Administrators using NC-RETS. Public reports are carefully designed to ensure the confidentiality of
Account Holder data per the Terms of Use. See the Terms of Use for mere information regarding
confidentiality.

«  Account Holders. This report contains a listing of all Account Holders with some limited
contact information. )

*+ NC-RETS Projects. This report contains a list of current and historic facilities by fuel
source with owner information, updated daily as needed. It includes a link to each Project’s
docket within the Commission’s website.

* RECs Issued- Annual Repert. This report will have a drop-down list beginning with 2008.
Data for 2010 RECs Issued will not be posted until April 1* 2011. The same will be true
with all following years where the data for the previous year is not posted until April 1st.

" Data to be shown will be an aggrepgate of RECs issued by fuel type and eligibility.

» EECs Issued- Annnal Report. This report will have a drop-down list beginning with 2008.
Data for 2010 EECs Issued will not be posted until April 12011, The same will be true with
all following years where the data for the previous year is not posted until April 1st. Data to
be shown will be an aggregate of EECs issued per utility that performed the energy savings.

= Public Utility Compliance Report. Provides details of each utility’s Portfolio -Standard
compliance filed per year.
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Imported Facilities Report. Shows all Renewable Energy Facilities which exported
Certificates into NC-RETS.

Bulletin Board, Shows RECs which are posted by Account Holders as being available for
purchase.

Account Holder Reports

Account Holder reports for a specific Account will only be accessible to the Account Holder, their
designated agents and the NC-RETS Administrator. Account Holders, including all of the Users for
an Account, can view up-to-date data in these reports at any time, Current reports include:

My Event Log. This report lists all of the events that have taken place in the Account.

My Sub-Accounts. This provides a list of Certificates held in the Account’s Sub-accounts
and allows the Account Holder to filter data by specific Active or Retirement Sub-accounts,

My Certificate Transfers. This report provides a comprehensive list of Certificate transfers
between Sub-accounts and other Account Holders in NC-RETS.

My Recurring Transfers. This includes transfer details related to Forward Transfers only.

My Account Holder Registration History. This report provides a list of all the changes to
the Account Holder registration data,

My Project Registration History. This report provides a list of all the Projects that have
been registered in NC-RETS and includes the date of registration, the NC-RETS ID and a
[ink to the Project registration screens.

My Generation Activity Log, This report provides a log of all generation and energy
efficiency data loaded into NC-RETS for all of an Account Holder's Projects. It includes
both self-reported data and each file uploaded by a QRE.

My Generation Report: This report shows a summary of the data lozded by vintage for each
facility.

My Compliance Report. This report provides North Carolina Electric Power Suppliers and
Utility Compliance Aggregators the ability to view their Certificates transferred into their
Compliance Sub-accounts with built-in calculations to determine if the compliance
obligations are being met or not.

Non-NC REPS Retirement Report: This report captures all voluntary retirement for any
Account Holder retiring RECs for reasons other than the Portfolio Standard requirement.

Cost Recovery Report. The Cost Recovery Report is only available to NC Electric Power
Supplier Accounts. This report lists all Certificates held in the Account with a checkbox for
the Account Holder to select all batches of Certificates to be reported for a cost recovery year,

My Invoices. This report lists all NC-RETS invoices that have been issued to the Account
ﬁ?lder including the amount and payment status. The report also includes payment
information,

10 Data Security

The following are a minimum set of security practice requirements for NC-RETS to ensure data integrity
and confidentiality;
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(a) Secured web portal interface with password protection for Static Data collection, User access and
reporting.

(b) Restricted access privileges based on participant and User roles using digital certificates.

{c) "'Well-defined system backup and recovery processes.

(d) Secured file transfer and data upload processes using encrypted communications for all data
interfaces

|THE REMAINDER, OF THIS PAGE 1S LEFT BLANK]}
Appendix A: Account Holder Registration Process

The following information will guide you through the steps necessary to create an NC-RETS Account.
The NC-RETS Administrator is available to assist you throughout the registration process. Please call

(888-378-4461) or email NCRETS@apxenv.com.
STEP 1-REVIEW NC-RETS OPERATING DOCUMENTS

You should first review the NC-RETS Operating Documents including the Terms of Use, Fee Schedule
and Operating Procedures. The documents are on the Documents page (under the Resources tab) on the
NC-RETS website (www.NCRETS.org).

STEP 2 — ONLINE REGISTRATION

Go to www NC-RETS.org and select the “Register for an Account” link. A pop-up window will appear
with a checklist describing the steps required to register for an Account. Select the appropriate Account
Type and click the “Continue Registration’ button. .
The available Account Types are:

e North Carolina Electric Power Supplier’

¢ General Account

e  Qualified Reporting Entity

¢ Program Auditor

STEP 3 ~ ACCEPT THE TERMS OF USE

Read and, agree to the NC-RETS Terms of Use (this is your next step after clicking “Continue
Registration”}. Acceptance of the Terms of Use must be indicated by reviewing all terms; checking each
section; and lastly, agreeing to the Terms of Use by pressing the “I Agree” button.

STEP 4 — COMPLETE ACCOUNT APPLICATION

Upon accepting the Terms- of Use, the next screen shows the online New Account Application Form,
You will need to complete all required fields that are noted by an asterisk (*). Youw must designate at least
one person, but may designate two, who would receive emails regarding the status of NC-RETS invoices
and payments. Note: It will be possible for the public to view the Organization Contact information you
provide when your Account is approved by the NC-RETS Administratot.

Upon completing the New Account Application Form and clicking “Submit,” you will receive an email
notification to validate/activate your registration. This activation must occur before the NC-RETS
Administrator is notified of your pending Account.

STEP 5 — ACCOUNT REVIEW

! SeePage 3 for instructions regarding inputting prior year sales data.
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The NC-RETS Administrator will review the Account application. If the Account application is complete
and approved, an emzil notification of Account approval will be-sent to the designated Account Manager
email address provided in the New Account Application Form. If materials are incomplete or additional
information is required, the NC-RETS Administrator will notify the Account Manager. Approved
Account Holders may begin using all functions of NC-RETS available to their type of Account.

STEP 6 — CREATE SUB-ACCOUNT(S) & ADDITIONAL LOGINS
Upon Account approval, default Sub-accounts are avtomatically created based on the privileges of your
Account type. All NC Electric Service Provider Accounts, and General Accounts will receive one Active,

Export and Retirement Sub-account. Additional Sub-accounts can be created and Logins added to an
Account,

Appendix B: Project Registration Process
The following information will guide you through the steps necessary to register a Project in your NC-

RETS General or North Carolina Electric Power Supplier Account. The NC-RETS Administrator is
available to assist you throughout the registration process. Please call 888-378-4461 or email

NCRETS@apxenv.com.
STEP 1 — Review NC-RETS Operating Procedures

The NC-RETS operative documents detail the requirements and definitions of different types of Projects.
The documents are available on:

www.NC-RETS.org/resources/documents.

STEP 2 - Register Project

a. Log in to your Account and from the Manage Projects module, select the "Register New Project”
link.

b. Fill out the information on the New Project Registration page and select ‘‘Next.”

¢. Continue to fill out the information on the second and third page of the New Project Registration
screen and press “Submit.”

d. The NC-RETS Administrator will then be notified of the New Project Registration.

e. At any time during this process you can save the form and retum to complete it at a later time if
you do not have all the required information.

Note: Owners of thermal projects will be required to enter their facility’s maximum capacity in MW or
annual energy production in MWh. To ease the process of registering a new thermal project, owners
might want to calculate these conversions prior to starting the registration process.

STEP 3 - Project Review

The NC-RETS Administrator will review the New Project Registration. The NWC-RETS Administrator
will compare the registration information to the Commission’s order approving the Project as a
Renewable Energy Facility. Discrepancies regarding ownership and Project fuel(s} and size will need to
be resolved before the Administrator will approve the Registration. If the New Project Registration is
complete and approved, an email notification describing account approval is sent to the Account Holder.
If materials are incomplete or additional information is required, the Administrator will notify the
Account Manager.

STEP 4 — Certificate Issuance
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Certificates can be issued whenever metering data is available and has been communicated to NC-RETS,
Metering data must come from a QRE (unless the Project is a Self-Reporting Facility). The Account
Holder will receive an email indicating that metering data is available for their review. The Account
Holder has 14 days in which to dispute the metering data, If the Account Holder takes no action,
Certificates will issue in 14 days. In addition, the Account Holder can immediately approve the data, and
Certificates will issue within one day.

All energy efficiency projects (including demand side. management for municipalities and electric
membership corporations) are self-reporting and can-submit the energy savings data once per year to issue
Energy Efficiency Certificates. Such Electric Power Suppliers must retain for audit their work papers
demonstrating their forecasted energy savings for each program that they operate, and the actual results of
those programs, including data from measurement and verification reports filed with the Commission, A
group of energy efficiency programs may be treated by an Electric Power Supplier or Utility Compliance
Aggregator as one Project within NC-RETS, provided that the Electric Power Supplier or Utility
Compliance Aggregator maintains thorough documentation explaining how the net savings (and resulting
Energy Efficiency Certificates) were calculated.

Unless otherwise provided, each municipal utility or electric membership corporation {or their Utility
Compliance Aggregator) that wants NC-RETS to issue Certificates for their Southeastern Power
Administration (SEPA) allocations will need to create a Project in NC-RETS and self-report their
monthly SEPA deliveries based on their invoice from SEPA.

STEF 5 — Annual Update of Renewable Energy Facility Registration

Per the Commission’s rules, Renewable Energy Facilitics must annually provide attestations in order to
continue to earn Certificates eligible for compliance with the Portfolio Standard. Each March 1%,
March 20%, April 1" and April 15" NC-RETS will send an automated notification reminder to Account
Holders that have Projects assigned to them. These notifications will remind the Account Holder of the
need to complete the on-line attestation form. The Account Holder will be asked to certify that the
Renewable Energy Facility remains in substantial compliance with laws for protecting the environment,
that the facility continues to be operated as a Renewable Energy Facility, that Certificates from the
facility are not being remarketed and that thé Account Holder agrees to the auditing of its books by the
Public Staff 